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CASES  ON  PRIVATE  CORPORATIONS. 


PART    FIRST. 
THE  BODY  CORPORATE. 


CHAPTER   I. 
NATURE  OP  A  CORPORATION. 

THOMAS   V.   DAKIlsr. 
(22  Wend.  9.     Supreme  Court  of  New  York.     1§39.1) 

Chief  Jitstice  Nelson  :  — 

This  is  an  action  brought  by  the  plaintiff,  as  president  of  the  Bank 
of  Central  New  York,  an  association  formed  under  what  is  familiarly- 
known  as  the  General  Banking  Law,  passed  April  18, 1838,  to  recover 
several  demands  due  the  institution. 

The  defendant  has  demurred  to  the  declaration,  and  urges  the  un- 
constitutionality of  the  law,  by  way  of  defence ;  and  it  is  insisted, 
in  his  behalf :  1,  That  the  associations  formed  under  this  law  are  cor- 
porations ;  and  2,  That  a  general  law  authorizing  the  creation  of  these 
bodies  is  inconsistent  with  the  ninth  section  of  the  seventh  article  of 
the  Constitution.  On  the  part  of  the  plaintiffs,  it  is  urged  in  reply : 
1.  That  the  associations  are  not  corporations;  2.  That  if  they  be, 
the  act  authorizing  them  may  be  passed  by  a  majority  bill;  and  3. 
If  within  the  ninth  section,  still  the  law  may  be  passed  by  two-thirds 
of  the  members  elected. 

I.  Are  these  associations  corporations  ?  In  order  to  determine  this 
question,  we  must  first  ascertain  the  properties  essential  to  constitute 
a  corporate  body,  and  compare  them  with  those  conferred  upon  the 
associations  ;  for  if  they  exist  in  common,  or  substantially  correspond, 
the  answer  will  be  in  the  affirmative.  A  corporate  body  is  known  to 
the  law  by  the  powers  and  faculties  bestowed  upon  it,  expressly  or 
impliedly,  by  the  charter ;  the  use  of  the  term  "  corporation  "  in  its 
creation  is  of  itself  unimportant,  except  as  it  will  imply  the  possession 
of  these.    They  may  be  expressly  conferred,  and  then  they  denote  this 

1  The  statement  of  facts  is  omitted. 
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2  THOMAS  V.   DAKIN.  [CHAP.  I. 

legal  being  as  unerringly  as  if  created  in  general  terms.  It  has  been 
■well  said  by  learned  expounders,  that  a  corporation  aggregate  is  an 
artificial  body  of  men,  composed  of  divers  individuals,  the  ligaments 
of  which  body  are  the  franchises  and  liberties  bestowed  upon  it,  which 
bind  and  unite  all  into  one,  and  in  which  consists  the  whole'  frame 
and  essence  of  the  corporation. 

The  "franchises  and  liberties,"  or,  in  more  modern  language,  and 
as  more  strictly  applicable  to  private  corporations,  the  powers  and 
faculties,  which  are  usually  specified  as  creating  corporate  existence, 
are :  1.  The  capacity  of  perpetual  succession ;  2.  The  power  to  sue 
and  be  sued,  and  to  grant  and  receive,  in  its  corporate  name  ;  3.  To 
purchase  and  hold  real  and  personal  estate ;  4.  To  have  a  common 
seal ;  and  5.  To  make  by-laws.  These  indicia  were  given  by  judges 
and  elementary  writers  at  a  very  early  day ;  since  which  time  the 
institutions  have  greatly  multiplied,  their  practical  operation  and  use 
have  been  thoroughly  tested,  and  their  peculiar  and  essential  proper- 
ties much  better  understood.  Any  one  comprehending  the  scope  and 
purpose  of  them,  at  this  day,  will  not  fail  to  perceive  that  some  of  the 
powers  above  specified  are  of  trifling  importance,  while  others  are 
wholly  unessential.  For  instance,  the  power  to  'purchase  and  hold 
real  estate  is  not  otherwise  essential  than  to  afford  a  place  of  busi- 
ness ;  and  the  right  to  use  a  common  seal,  or  to  make  by-laws,  may 
be  dispensed  with  altogether.  For  as  to  the  one,  it  is  now  well  set- 
tled that  corporations  may  contract  by  resolution,,  or  through  agents, 
without  seal ;  and  as  to  the  other,  the  power  is  unnecessary  in  all 
cases  where  the  charter  sufficiently  provides  for  the  government  of 
the  body.  The  distinguishing  feature,  far  above  all  others,  is  the 
capacity  conferred,  by  which  a  perpetual  succession  of  different  per- 
sons shall  be  regarded  in  the  law  as  one  and  the  same  body,  and  may 
at  all  times  act,  in  fulfilment  of  the  objects  of  the  association,  as  a  sin- 
gle individual.  In  this  way,  a  legal  existence,  a  body  corporate,  an 
artificial  being,  is  constituted,  the  creation  of  which  enables  any 
number  of  persons  to  be  concerned  in  accomplishing  a  particular  ob- 
ject, as  one  man.  While  the  aggregate  means  and  influence  of  all  are 
wielded  in  effecting  it,  the  operation  is  conducted,  with  the  simplicity 
and  individuality  of  a  natural  person.  In  this  consists  the  essence 
and  great  value  of  these  institutions.  Hence  it  is  apparent  that  the 
only  properties  that  can  be  regarded  strictly  as  essential,  are  those 
which  are  indispensable  to  mould  the  different  persons  into  this  arti- 
ficial being,  and  thereby  enable  it  to  act  in  the  way  above  stated. 
When  once  constituted,  this  legal  being  created,  the  powers  and  facul- 
ties that  may  be  conferred  are  various,  —  limited  or  enlarged,  at  the 
discretion  of  the  Legislature,  and  will  depend  upon  the  nature  and  ob- 
ject of  the  institution,  which  is  as  competent  as  a  natural  person  to 
receive  and  enjoy  them.  We  may,  in  short,  conclude  by  saying,  with 
the  most  approved  authorities  at  this  day^  that  the  essence  of  a  cor- 
poration consists  in  a  capacity :  1.    To  have  perpetual  succession  un- 
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der'  a  special  name  and  in  an  artificial  form ;  2.  To  take  and  grant 
property,  contract  obligations,  sue  and  be  sued  by  its  corporate  name 
as  an  individual ;  and  3.  To  receive  and  enjoy  in  common,  grants  of 
privileges  and  immunities. 

We  will  now  endeavor  to  ascertain  with  exactness^  the  powers  and 
attributes  conferred  upon  these  associations  by  virtue  of  the  statute. 
The  first  fourteen  sections  (1  to  14)  prescribe  the  duties  of  the  comp- 
troller in  furnishing  notes  for  circulation,  taking  the  required  securi- 
ties, etc.  The  15th  provides,  that  any  number  of  persons  may 
associate  to  establish  offices  of  discount,  deposit,  and  circulation. 
The  16th,  that  they  shall  make  and  file  a  certificate,  specifying: 
1.  The  name  to  be  used  in  the  business ;  2.  The  place  where  the 
business  shall  be  carried  on ;  3.  The  amount  of  capital  stock,  and 
number  of  shares  into  which  divided ;.  4.  The  names  of  the  share- 
holders ;■  5;  The  duration  of  the  association.  The  18th  confers  upon 
the  persons  thus  associating,  the  most  ample  powers  for  carrying  on 
banking  operations,  together  with  the  right  "  tO'  exercise  such  inci- 
dental powers  as  shall  be  necessary  to  carry  on  such  business ;  "  also 
to  choose  a  president,  vice-president,  cashier,  and  such  other  officers 
and  agents  as  may  be  necessary.  By  the  21st  and  22d  sections,  con- 
tracts, notes,  bills,  etc.,  shall  be  signed  by  the  president  and  cashier  ; . 
and  all  suits,  actions,  etc.,  are  to  be  brought  in  the  name  of,  and  also 
against  the  president  for  the  time  being ;  and  not  to  abate  by  his 
death,  resignation,  or  removal,  but  to  be  continued  in  the  name  of  the 
successor.  24th  section :  The  association  may  purchase  and  hold  real 
estate,  etc.,  the  conveyance  to  be  made  to  the  president,  or  such  other 
officer  as  shall  be  designated,  who  may  sell  and  convey  the  same  free 
from  any  claim  against  shareholders.  19th  section :  The  shares  of 
capital  stock  to  be  deemed  personal  property,  transferable  on  the 
books  of  the  association  ^  and  every  person  becoming  a  shareholder 
by  such  transfer,  shall  succeed  to  all  the  rights  and  liabilities  of  the 
prior  holder.  23d  section :  No  shareholder  to  be  personally  liable ; 
and  the  association  is  not  to  be  dissolved  by  the  death  or  insanity  of 
any  shareholder. 

1.  Upon  a  perusal  of  these  provisions,  it  will  appear  that  the  asso- 
ciation acquires  the  power  to  raise  and  hold  for  common  use  any  given 
amount  of  capital  stock  for  banking  purposes,  which,  when  sub- 
scribed, is  made  personal  property,  and  the  several  shares  transfera- 
ble the  same  and  with  like  effect  as  in  ease  of  corporate  stock ;  to 
assume  a  common  name  under  which  to  manage  all  the  affairs  of  the 
association ;  to  choose  all  officers  and  agentS'  that  may  be  necessary 
for  the  purpose,  and  remove  and  appoint  them'  at  pleasure.  It  will 
hence  be  seen,  that  although  the  association  may  be  composed  of  a 
number  of  different  persons,  holding  an  interest  in  the  capital  stocky 
its  operations  are  So  arranged  that  they  do  not  appear  in  conducting 
its  affairs ;  all  are  so  bound  together,  so  moulded  into  one,  as  to  con- 
stitute but  a  single  body,  represented  by  a  common  name,  or  names 
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(the  knot  of  the  combination),  and  in  which  all  the  business  of  the 
institution  is  conducted  by  common  agents.  In  this  way  it  purchases 
and  holds  real  and  personal  property,  contracts  obligations,  discounts 
bills,  notes,  and  other  evidences  of  debt,  receives  deposits,  buys  gold 
and  silver  bullion,  bills  of  exchange,  etc.,  loans  money,  sues  and  is 
sued,  etc.  It  is  true,  some  portion  of  the  business  is  conducted  in  the 
assumed  name,  and  some  in  the  name  of  the  president  for  the  time 
being ;  but  this  in  no  manner  changes  the  character  of  the  body.  A 
corporation  may  have  more  than  one  name  ;  it  may  have  one  in  which 
to  contract,  grant,  etc.,  and  another  in  which  to  sue  and  be  sued  ;  so 
it  may  be  known  by  two  different  names,  and  may  sue  and  be  sued  in 
either ;  and  the  name  of  the  president,  his  oificial  name,  or  any 
other,  will  answer  every  purpose  (2  Bacon's  Abr.  5 ;  2  Salk.  ,451 ; 
2  id.  257;  Ld.  Eaym.  153,  680).  The  only  material  circumstance  is 
a  name,  or~ names,  of  some  kind,  in  which  all  the  affairs  of  the  com- 
pany may  be  conducted.  So  much,  and  no  more,  is  essential  to  give 
simplicity  and  effect  to  the  operation.  An  artificial  being  is  thus 
plainly  created,  capable  of  receiving  all  the  ample  powers  and  privi- 
leges conferred  upon  the  associations,  and  of  managing  their  diversi- 
fied concerns  in  an  individual  capacity.  All  business  is  to  be  con- 
.  ducted  in  a  common  or  proper  name. 

2.  This  artificial  being  possesses  the  powers  of  perpetual  succes- 
sion. Neither  sale  of  shares,  nor  death  of  shareholders,  affects  it ;  if 
one  should  sell  his  interest  or  die,  the  purchaser  or  representative,  by 
operation  of  law,  immediately  takes  his  place.  §  19.  Nor  can  the 
insanity  of  a  member  work  a  dissolution.  Id.  Officers  and  agents 
for  conducting  the  business  of  the  association  are  secured.  In  case 
of  vacancy,  by  death  or  otherwise,  the  place  may  at  once  be  filled. 
§  18.  For  the  entire  duration,  therefore,  of  the  association,  and 
which  may  be  without  limit,  §  16,  sub.  5,  the  whole  body  of  share- 
holders, though  perpetually  shifting,  constitute  the  same  uniform, 
artificial  being  which  is  to  be  engaged  through  the  instrumelitality  of 
officers  and  agents  in  conducting  the  business  of  the  concern,  and  no 
member  is  personally  liable.  §  23.  Then,  as  to  the  powers  conferred, 
without  again  specially  recurring  to  them,  it  will  be  seen  at  once  that 
the  associations  possess  all  that  are  deemed  essential,  according  to  the 
most  approved  authorities,  to  constitute  a  corporate  body.  They  have  a 
capacity :  1.  To  have  perpetual  succession  under  a  common  name  and  in 
an  artificial  form  ;  2.  To  take  and  grant  property,  contract  obligations, 
to  sue  and  be  sued  by  its  corporate  name,  in  the  same  manner  as  an 
individual ;  3.  To  receive  grants  of  privileges  and  immunities,  and  to 
enjoy  them  in  common.  All  these  are  expressly  granted,  and  many 
more,  besides  the  general  sweeping  clause,  "  to  exercise  such  inciden- 
tal powers  as  shall  be  necessary  to  carry  on  such  business  "  (meaning 
the  business  of  banking),  under  which  even  the  seal  and  right  to  make 
by-laws  are  clearly  embraced,  if  essential  in  conducting  the  affairs  of 
the  institution. 
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II.  Assuming  that  the  associations  are  to  be  regarded  as  corporate 
bodies,  was  it  competent  for  the  Legislature  to  enact  the  law  by  a 
majority  bill?  The  solution  of  the  question  depends  upon  a  con- 
struction of  the  ninth  section  of  the  seventh  article  of  the  constitu- 
tion, which,  leaving  out  what  is  not  material,  is  as  follows:  "The 
assent  of  two-thirds  of  the  members  elected  to  each  branch  of  the 
Legislature,  shall  be  requisite  to  every  bill '  creating,  continuing,  alter- 
ing, or  renewing  any  body  politic  or  corporate.' "  '■ 

Upon  the  whole,  I  am  of  opinion,  1.  That  these  associations  are 
corporations ;  2.  That  the  Legislature  possesses  no  power  bo  pass  a 
general  law  like  the  one  under  consideration,  by  a  majority  bill ;  and 
3.   That  they  may  pass  it  by  two-thirds  of  the  members  elected. 

The  plaintiff  is,  therefore,  entitled  to  judgment  on  the  demurrer, 
with  leave  to  amend  on  the  usual  terms.'^ 

Judgment  for  plaintiff. 


WAENEE  V.  BEEES. 

BOLAISTDER  v.  STEVENS. 
(23  Wend  103.     Court  for  the  Correction  of  Errors  of  New  York.     1840.) 

In  the  first  above  entitled  cause  the  declaration  commenced  in  the 
name'  of  "  Joseph  D.  Beers,"  described  as  "  President  of  the  North 
American  Trust  and  Banking  Company,  an  association  doing  business 
in  the  City  of  New  York,  under  and  by  virtue  of  an  act  of  the  Legis- 
lature of  the  State  of  New  York,  entitled  'An  act  to  authorize  the 
business  of  banking,'  passed  April  18,  1838,  who  prosecutes  for  and 
on  behalf  of  the  said  association ; "'  and  then  was  set  forth  in  the 
usual  form  a  count  on  a  promissory  note  by  the  third  indorsee  against 
Warner  and  Ray  as  indorsers.  ,  The  declaration  also  contained  the 
common  money  counts,  and  the  insimul  computassent,  alleging  the 
debts  to  have  arisen,  and  the  promises  to  have  been  made  to  "  the  said 
association,"  and  concluded  with  the  words  "to  the  damage  of  the 
said  association  of  five  hundred  dollars ;  and  therefore  the  said  plain- 
tiff as  president  as  aforesaid,  brings  suit,  etc." 

The  declaration  in  the  second  suit  was  like  the  preceding,  except 
that  it  contained  only  the  common  money  counts,  and  the  count  on 
the  insimul  computassent.  To  these  declarations,  demurrers  were 
put  in  by  the  defendants  respectively.' 

1  The  rest  of  the  opinioa  relating  to  this  question  is  omitted. 
^  The  opinions  of  Cowen  and  Bronson,  JJ.,  are  omitted. 
'  A  part  of  .the  statement  of  the  case  is  omitted. 
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The  two  demurrers  were  brought  to  argument  before  the  Supreme 
Court  at  the  January  term,  1840,  and  judgment  given  in  both  cases 
for  the  plaintiffs.  The  court  referred,  for  the  reasons  of  the  judg- 
ment, to  the  opinions  delivered  by  Chief-Justice  Nelson,  Mr.  Justice 
Brouson  and  Mr.  Justice  Cowen,  in  the  ease  of  Thomas  v.  Dakin  (22 
Wendell,  9  et  seq.).  Both  cases  were  removed  by  writs  of  error  to 
the  Court  for  the  Correction  of  Errors,  and  were  brought  on  to  argu- 
ment on  the  18th  February,  1840. 

After  advisement  the  following  opinions  were  delivered  :  ^ 

By  Senator  Veeplanck  :  — 

The  decision  of  these  causes  seems  to  me  to  depend  wholly  upon 
that  of  the  question,  whether  or  no  associations  with  constitutions, 
powers,  and  incidents,  similar  to  those  authorized  under  the  General 
Banking  Law,  are  bodies  corporate  and  politic ;  or,  in  other  words, 
whether  the  General*  Banking  Law  of  1838  is  void,  because  it  was 
not  passed  with  the  expressed  assent  of  two-thirds  of  all  the  mem- 
bers of  the  Legislature. 

The  Supreme  Court  think  that  they  "  must,  on  these  records,  pre- 
sume the  General  Banking  Law  to  have  been  passed  by  two-thirds  of 
all  the  members  of  the  Legislature."  Judge  Cowen  adds :  "  We  must 
clearly  do  so  until  the  fact  is  denied  by  plea.  The  requisite  constitu- 
tional solemnities  must  always  be  presumed  to  have  taken  place  until 
the  contrary  shall  be. clearly  shown.  Should 'the  defendant  withdraw 
his  demurrer,  and  plead  specially  that  the  law  in  question  did  not 
receive  the  assent  of  two-thirds  as  required  by  the  constitution,  it 
will  then  be  in  order  to  pass  upon  the  validity  of  such  an  objection." 
Judge  Bronson  concurs  more  briefly  to  the  same  effect. 

Now  it  appears  to  me  that  this  point  was  rightly  presented  on  the 
demurrers  in  these  cases,  so  as  to  authorize  and  demand  the  decision 
of  the  court.^ 

The  companies  to  be  formed  under  it  are  called  associations,  a  name 
synonymous  with  fellowships  or  partnerships.  J'hey  are  not  treated 
in  the  law  as  bodies  politic ;  those  usual  words  creating  corporations, 
so  customary  with  us  as  to  seeni  essential,  are  not  found  in  the  act. 
I  think  that  no  man  can  read  the  statute,  without  perceiving  that  the 
Legislature  did  not  intend  to  create  bodies  corporate  in  the  legal 
sense ;  and  that  if  they  have  done  so,  it  has  been  by  the  imperious 
operation  of  law  controlling  their  clear  intent.     .     .     . 

What  then  is  the  strict  definition  of  the  phrase  "  bodies  politic  and 
corporate  " ? 

Definitions  differ  in  their  character  according  to  the  nature  of  the 
thing  to  be  defined.  Words  denoting  real  substances  existing  in 
nature,  or  any  of  the  ordinary  acts  of  the  mind,  are  all  to  be  ex- 

1  The  opinions  of  the  President  of  the  Sbkate,  the  Chancellor,  and  Sena- 
tor Root,  are  omitted. 

^  The  rest  of  the  opinion  relating  to  this  point  is  omitted. 
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plained  and  defined  by  stating  the  facts  and  circumstances  that  usu- 
ally accompany  or  follow  such  things  or  acts.  The  word  is  made 
intelligible  only  by  a  description,  by  the  enumeration  of  the  attri- 
butes or  circumstances  in  which  it  agrees  or  differs  with  other  things 
of  qualities  somewhat  similar.  Thus,  a  name  conveying  an  idea 
generalized  from  many  individuals  is  defined  and  explained  by  de- 
scribing the  qualities  ordinarily  found  in  such  individuals.  It  is  so 
in  the  definitions  of  natural  objects,  which  are  rather  descriptions 
than  definitions.  It  is  often  so  in  the  definition  of  moral  actions. 
But  it  is  never  so  as  to  words  or  phrases  denoting  any  artificial  and 
purely  technical  conceptions  :  ideas  framed  by  the  mind  itself,  and  not 
otherwise  found  in  nature.  Such  words  or  ideas  are  susceptible  of  a 
strict  definition.  In  the  logical  phrase,  they  are  capable  of  an  essen- 
tial defini^tion,  comprehending  the  whole  meaning  essential  to  the 
thing  being  what  it  is ;  and  this  for  the  obvious  reason,  that  the 
meaning  of  the  word  is  man's  own  meaning,  being  the  creation  of 
his  own  mind,  and  he  can  state  precisely  a]l  that  is  essential  to  it. 
It  is  otherwise  with  the  works  of  God,  which  man  can  describe  only  as 
far  as  known  to  him.  Every  such  definition  must  be  but  a  descrip- 
tion of  qualities,  a*nd  that  necessarily  imperfect,  since  every  work 
of  the  Creator  possesses  innumerable  qualities  which  no  human  de- 
scription or  definition  can  grasp. 

Strict  and  essential  definitions  can  generally  be  given  of  the  terms 
of  positive  jurisprudence,  and  particularly  so  in  the  extremely  tech- 
nical and  artificial  system  of  the  ancient  English  law.  This  is  re- 
markably the  case,  for  instance,  in  regard  to  our  common-law  terms . 
of  real  estate,  as  fee,  lease,  warranty,  grant,  covenant,  reversion,  re- 
mainder, etc. ;  all  of  which  are  defined  precisely  and  essentially,  not 
explained  by  mere  attributes.  Bodies  corporate  belong  to  that  sys- 
tem, and  thence  do  we  immediately  derive  them.  What,  then,  is  a 
body  corporate  ?  What  is  its  necessary  and  essential  meaning  ? 
"It  is  called  a  body  corporate,"  says  Lord  Coke,  "because  the  per- 
sons composing  it  are  made  into  one  body."  "  It  is  only  in  abstracto, 
and  rests  only  in  contemplation  of  law "  (10  E.  60).  So  again  he 
says  (1  Inst.  202,  250),  "  Persons  capable  of  purchasing  are  of  two 
sorts,  persons  natural  created  of  God,  and  persons  created  by  the 
policy  of  man,  as  persons  incorporated  into  a  body  politic."  If,  leav- 
ing the  quaint  scholastic  teaching  of  the  father  of  English  law,  we 
come  to  the  clearer  and  directer  sense  of  our  own  Marshall,  we  find 
the  same  prevailing  idea.  --  A  body  corporate  is  an  artificial  being, 
invisible,  intangible,  existing  only  in  contemplation  of  law.  Being 
the  creature  of  law,  it  possesses  only  the  properties  conferred  upon 
it  by  its  charter.  Among  the  most  important  of  these  are  immortal- 
ity, and,  if  the  expression  may  be  allowed,  individuality "  (4  Wh.  E. 
636;  1  Peters,  R.  46).  Again:  "It  is  precisely  what  the  act  of  in- 
corporation makes  it,  derives  all  its  powers  from  that  act,  and  is 
capable  of  exerting  its  faculties  only  in  the  manner  which  that  act 
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authorizes."  "Within  the  limits  of  the  properties  conferred  by  its 
charter,  it  can,"  says  Blackstone,  "do  all  acts  as  natural  persons 
may."  "In  corporations,"  says  Professor  Woodeson,  "individuals 
are  invested  by  the  law  with  a  political"  character  and  personality, 
wholly  distinct  from  their  natural  capacity."  "  A  corporation,"  says 
Kyd  on  Corporations,  13,  "  is  not  a  mere  capacity,  but  a  political  per- 
son in  which  many  capacities  reside."  Thus,  then,  the  essential  legal 
definition  that  covers  the  whole  ground,  and  expresses  the  very  es- 
sence of  the  being  of  a  body  corporate,  is  this :  "  It  is  an  artificial 
legal  person,  a  succession  of  individuals,  or  an  aggregate  body  con- 
sidered by  the  law  as  a  single  continuous  person,  limited  to  one 
peculiar  mode  [of  action,  and  having  power  only  of  the  kind  and 
degree  prescribed  by  the  law  which  confers  them."  Such  is  the 
established  notion  of  our  common  law.  Such,  too,  as  far  as  I  can 
trace  it,  is  the  doctrine  of  the  modern  civil  law,  as  modified  by  the 
jurisprudence  of  the  European  continent.  "  Communities  that  are 
lawfully  established  (i.  e.,  corporations),"  says  Domat,  one  of  the 
great  teachers  of  the  anti-revolutionary  Trench  Civil  Law,  "are  in 
the  place  of  persons,  and  their  union,  which  renders  common  all  their 
interest,  makes  them  to  be  considered  as  one  single  person."  Domat, 
Civil  Law,  Lib.  L,  tit.  15.  To  the  same  effect  a  somewhat  older  Ital- 
ian civilian  speaks,  Oldradus  De  Ponte,  as  quoted  by  Sir  Eobert  Saw- 
yer, in  his  very  able  and  learned  argument  in  the  case  of  the  city  of 
London  (8  St.  Tr.  1175).  "Licet  non  habent  veram  personam,  habent 
personam  fictione  juris."  So  the  older  German  jurisprudence,  as  founded 
on  the  Roman  law,  also  held  the  idea  of  personality  as  essential  to 
corporations.  Heineccius,  one  of  the  most  distinguished  civilians  of 
that  school  in  the  last  century,  in  his  instructive  essay  on  the  legal 
history  of  the  corporate  guilds  or  societies  of  trade  so  common  in 
Germany,  speaks  of  this  personality  as  an  attribute  of  all  corpora- 
tions. "  Universitates  et  contrahere  possunt  et  delinquere,  quippe 
quae  moraliter  unam  representant  personam."  De  Collegiis  Opifi- 
cum,  in  Germania,  cap.  77,  §  19.  This  doctrine  of  the  modern  ci- 
vilians of  Prance,  Italy,  and  Germany,  may  be  traced  up  even  to  the 
jurists  of  the  Code  and  Pandects.  "  Personae  vice  fungitur  municipium 
et  decuria."  Pan.  1,  22,  de  Fide  Juss.  I  do  not  cite  these  civilians  as 
direct  authorities,  but  mainly  to  show  how  deeply  and  generally  this 
pervading  idea  of  legal  personality  and  artificial  individuality  entered 
into  and  formed  the  characteristic  of  all  corporate  bodies,  in  those 
systems  of  law  which  might  indirectly  affect  or  govern  our  own,  or 
tend  to  influence  even  the  popular  use  of  our  legal  terms. 

So  far  was  this  principle  of  corporate  personality  carried  in  our 
old  common  law,  that  reasons  were  expressly  assigned  why  a  corpo- 
ration could  not  be  excommunicated  or  punished  for  a  crime.  "  Be- 
cause it  has  no  soul,"  said  Lord  Coke,  which,  however  ludicrously  it 
may  now  sound,  was  but  saying  quaintly,  and  in  the  style  of  that  day, 
what  in  modern  times  would  be  expressed  by  saying  that  a  corpora- 
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tion,  being  an  artificial  and  not  a  moral  person,  must  be  incapable  of 
guilt.  The  very  able  argument  in  the  celebrated  historical  case  of 
the  charter  of  London,  in  1682,  went  a  good  deal  into  these  refine- 
ments, and  it  was  held  on  one  side  that  a  political  person  had  a  mind 
and  reason,  according  to  Lord  Chief  Justice  Hobart,  and  that  its  rea- 
son was  expressed  by  its  by-laws ;  whilst  the  Attorney-General  (whom 
Bishop  Burnet  has  egregiously  wronged  in  calling  him  "  a  hot,  dull, 
man  "),  argued  most  acutely,  as  well  as  very  learnedly,  in  support  of 
the  capacity  of  a  corporation  to  incur  political,  if  not  moral,  guilt 
and  punishment. 

All  these,  it  is  true,  are  refinements  of  technical  reasoning,  in  a 
taste  and  fashion  of  thought  which  have  passed  away ;  but  they 
prove  conclusively  how  strong  and  undoubted  was  that  legal  princi- 
ple of  personality  upon  which  these  mere  inferences  and  nice  dis- 
tinctions were  founded. 

In  order  to  continue  the  existence  of  such  an  artificial  person,  per- 
petual succession  is  ordinarily  necessary,  though  it  is  not  strictly 
essential,  for  it  may  be  confined  to  any  given  number  of  lives  in 
being,  holding  in  a  sort  of  corporate  joint  tenancy,  of  which  I  think 
examples  may  be  found.  As  a  legal  person,  it  has  only  the  powers 
and  properties  specifically  conferred  upon  it;  and  can  possess  and 
exercise  no  others,  except  such  as  are  absolutely  necessary  to  the 
exercise  of  the  powers  expressly  given.  This  is  the  enactment  of 
our  Revised  Statutes,  which,  as  our  revisers  rightly  said  in  their  re- 
port on  that  title  of  the  law,  is  "  declaratory  of  a  principle  of  law 
frequently  recognized  by  our  courts,  and  which  it  was  deemed  useful 
to  confirm  by  legislative  authority."  To  these  are  added  certain  le- 
gal incidents  by  the  common  law,  also  declared  in  our  statute,  and 
common  to  all  corporations,  as  to  sue  and  be  sued,  hold  and  convey 
real  and  personal  property,  to  appoint  officers  for  its  services,  and  to 
make  by-laws  for  the  management  of  its  affairs.  To  these  more  im- 
portant rights,  the  law  adds  the  external  evidence  of  a  name  and  a 
common  seal.-  This  last,  though  apparently  a  matter  of  form,  is  not 
without  effect,  any  more  than  the  legal  consequences  of  seals  to  in- 
struments in  England  and  this  State,  so  widely  different  from  those 
of  other  legal  systems,  where  the  distinction  between  sealed  and  un- 
sealed instruments  is  unknown.  It  is  only  through  a  common  seal 
and  name  that  any  grant  of  lands,  or  covenant  touching  them,  can 
be  made  by  a  corporation. 

There  are  several  very  useful  and  beneficial  accessary  powers  or 
attributes,  very  often  accompanying  corporate  privileges,  especially 
in  moneyed  corporations,  which,  in  the  existing  state  of  our  law,  as 
modified  by  statutes,  are  more  prominent  in  the  public  eye,  and  per- 
haps sometimes  in  the  view  of  our  courts  and  legislatures,  than  those 
which  are  essential  to  the  being  of  a  corporation.  Such  added  powers, 
however  valuable,  are  merely  accessary.  They  do  not  in  themselves 
alone  confer  a  corporate  character,  and  may  be  enjoyed  by  unincor- 
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porated  individuals.  Such  a  power  is  the  transferability  of  shares, 
whereby  investments  may  be  made,  without  the  owner  losing  the 
future  control  of  his  funds. under  changes  of  circumstances.  Such, 
too,  is  the  limited  responsibility  by  which  the  stockholder,  having 
once  fairly  paid  up  his  share  of  the  capital,  is  exempted  from  further 
personal  liability.  So,  "too,  the  convenience  of  holding  real  estate 
for  the  common  purposes,  exempt  from  the  legal  inconveniences  of 
joint  tenancy  or  tenancy  in  common.  Again :  there  is  the  continu- 
ance of  the  joint  property  for  the  benefit  and  preservation  of  the 
common  fund,  indissoluble  by  the  death  or  legal  disability  of  any 
partner.  Every  one  of  these  attributes  or  powers,  though  commonly 
falling  in  with  our  notions  of  a  moneyed  corporation,  is  quite  unes- 
sential to  the  legality  of  a  corporation,  may  be  found  where  there  is 
no  pretence  of  a  body  corporate,  nor  will  they  make  one  if  all  were 
combined,  without  the  presence  of  the  essential  quality  of  legal  in- 
dividuality. This  distinction  has  been  observed  and  marked  by  Mr. 
Kyd  (Kyd  on  Corporations,  13),  with  logical  acuteness  and  precision: 
"  A  corporation  is  a  political  person,  capable,  like  a  natural  person,  of 
enjoying  a  variety  of  franchises.  It  is  to  a  franchise  as  the  substance 
to  its  attribute.  It  is  something  to  which  many  attributes  belong, 
but  it  is  itself  something  distinct  from  those  attributes." 

Thus,  the  transferability  of  shares  is  not  essential  to  a  corporation. 
For  instance,  it  does  not  enter  into  the  constitution  of  our  chartered 
colleges,  academies,  hospitals,  and  other  corporate  institutions  founded 
by  public  endowment,  or  private  beneficence.  It  does  not  enter  into 
the  charters  of  incorporated  scientific  and  literary  societies.  It  does 
not  even  form  a  feature  in  our  corporate  societies  for  mutual  benefit 
or  charity,  in  the  funds  of  which  the  members  have  a  beneficial  inter- 
est. On  the  other  hand,  such  right  of  transfer  may  be  incorporated 
into  partnership  articles,  and  become  a  fundamental  condition  of  them. 
The  general  rule,  in  absence  of  any  express  stipulation,  is  indeed  the 
reverse  of  this,  and  in  practice  it  is  comparatively  rare  amongst  us. 
Hence,  it  has  become  common  to  consider  such  transferability  as  a 
clear  indication  of  a  corporate  character.  "We  have  seen,"  says 
Collyer  on  Partnership,  647,  "  that  in  common  cases,  a  partner  is  pre- 
cluded from  assigning  his  interest  to  a  stranger,  so  as  to  make  that 
stranger  a  partner.  To  prevent  this  rule  from  affecting  the  stock- 
holder of  a  trading  company,  there  must  be  provision  in  the  deed  of 
settlement  enabling  each  stockholder  to  assign  or  transfer  his  share." 
He  then  adds  the  limitations  rendered  necessary  in  England  by  the 
Bubble  Act,  which  has  no  corresponding  statute  here,  and  the  con- 
clusion of  the  English  decisions  is,  that  by  the  common  law  .shares 
may  be  made  transferable  absolutely.  Kinr/  v.  Webb  (14  East,  406)  ; 
Pratt  V.  Hutchinson  (15  id.  515) ;  Nichols  v.  Crosby  (2  Barn.  &  Ores.  814). 
See  also  other  cases  collected  by  Wordsworth  on  Joint  Stock  Com- 
panies. Again,  the  joint  stock  companies  authorized  by  statutes  in 
England  are  avowedly  and  confessedly  not  corporations ;  and  there, 
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says  Wordsworth  on  Joint  Stock  Companies,  183,  "It  is  the  object  of 
all  companies  to  render  their  shares  as  negotiable  as  possible,  so  that 
in  fact  the  restrictions  imposed  by  the  deed  of  settlement  upon  the 
transfer  of  shares  are  generally  very  few,  and  seldom  extend  beyond 
requiring  the  transferor's  name,  etc.,  being  registered  in  the  books 
of  the  company."  The  language  of  two  or  three  of  the  later  acts  of 
Parliament  is  specially  worthy  of  attention  on  this  subject.  They 
declare,  as  strongly  as  words  can  declare  legislative  intention,  that 
transferability  of  shares,  and  the  consequent  succession,  can  be  author- 
-ized  in  common-law  copartnerships  without  giving  to  such  companies 
any  corporate  existence,  or  rendering  them  the  less  copartnerships  in 
the  strict  legal  sense  of  the  term.  In  the  statute  of  6  Geo.  IV.  ch.  42, 
it  is  enacted,  "  That  it  shall  be  lawful  for  any  member  of  any  such 
society  or  copartnership,  their  respective  executors,  administrators,  or 
.assigns,  to  sell  and  transfer  any  share  or  shares,  or  portion  or  portions 
of,  or  the  entire  stock  or  interest  which  any  such  member  may  pos- 
sess in  such  society  or  copartnership,  and  the  property  or  funds 
tl^ereof,  subject  to  such  regulations  and  restrictions  as  may  be  re- 
quired by  the  constitution  of  such  society  or  copartnership."  This 
statute  is  entitled  "  An  act  for  the  better  regulation  of  copartnerships 
of  certain  bankers  in  Ireland."  The  preamble  and  recitals,  and  all 
the  sections,  speak  of  these  banking  firms  as  mere  copartnerships. 
This  strongly  marked  and  repeated  recognition  of  them  as  such  in 
the  very  sections  authorizing  that  transferability  and  its  consequent 
succession,  which  have  been  insisted  on  as  infallible  marks  of  corpo- 
rate character,  leave  no  doubt  in  my  mind  as  to  the  intention  and 
understanding  of  the  British  Parliament,  that  in  authorizing  associa- 
tions with  these  and  other  powers  similar  to  those  granted  by  our 
banking  law,  they  were  not  creating  bodies  politic  or  corporate. 

But  this  is  not  all.  Parliament  has  not  left  its  meaning  and  inten- 
tion to  be  a  matter  of  inference.  In  1838,  another  act  was  passed 
amendatory  of  the  one  just  cited,  and  of  another  in  relation  to  bank- 
ers in  England^  which  gave  similar  powers.  That  amendatory  statute, 
after  reciting  and  referring  to  the  titles  of  these  prior  acts,  adds  in 
the  preamble,  "  And  whereas  it  is  expedient  that  the  said  act  should 
be  amended,  so  far  as  relates  to  the  powers  enabling  any  such  copart- 
nership, not  being  a  body  corporate,  to  sue  any  of  its  own  members, 
and  the  powers  enabling  any  member  of  any  such  copartnership,  not 
being  a  body  corporate,  to  sue  the  said  copartnership.  Be  it  there- 
fore enacted,  etc.,  that  any  person  now  being,  or  who  hereafter  may 
be,  a  member  of  any  copartnership  carrying  on  the  business  of  bank- 
ing under  the  provisions  of  the  said  recited  acts,  may  commence  and 
prosecute  any  action,  etc." 

There  can  be  no  reasonable  doubt,  that  in  these  most  deliberately 
considered  and  very  technically  drawn  acts  of  Parliament,  recognizing 
copartnerships  as  having  transferable  stock,  and  giving  them  the 
authority  of  suing  in  the-  name  of  their  officers  and  other  persons, 
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similar  to  those  of  the  associations  formed  under  our  act,  no  bodies 
corporate  were  intended  or  supposed  to  be  created. 

But,  on  this  head  of  transferability,  we  need  not  rely  upon  English 
authority  alone.  We  have  as  strong  authority  in  our  own  usages 
and  decisions. 

In  the  articles  of  the  Merchants'  Bank  Association,  before  our 
restraining  act,  a  similar  transferability  of  shares  was  provided, 
and  these  articles  have  the  authority  of  Alexander  Hamilton  for 
their  validity.  I  shall  have  occasion  to  refer  to  them  more  fully 
hereafter. 

So  again,  in  the  case  of  the  Albany  Exchange,  before  it  received  its 
present  charter,  the  validity  of  the  partnership  or  joint  stock  com- 
pany for  a  pu-blic  enterprise,  with  transferable  shares,  was  expressly 
recognized.  By  the  Court,  Cowen,  J.  —  "  The  objection  taken  on  the 
argument  that  this  association  was  illegal,  as  being  in  the  nature  of  a 
corporation,  issuing  scrip  and  providing  for  a  transfer  of  stock,  is  not 
well  founded.  The  act  of  associating  in  this  way  is,  we  think,  properly 
characterized  by  the  exception  taken  at  the  trial.  It  constitutes  a 
partnership  valid,  as  being  formed  for  the  purposes  of  a  lawful, 
honest  enterprise."  Townsend  v.  Goewey  (19  Wendell,  E.  427).  The 
learned  judge  then  refers  to,  and  adopts  the  authority  of  Collyer  on 
Partnerships,  p.  624,  and  the  cases  he  cites. 

Again,  this  transferability  may  be  found  in  many  sorts  of  trusts. 
A  well-known  instance  of  this  may  be  seen  in  the  Tontine  of  N"ew 
York,  originally  built  for  the  purposes  of  a  Merchants'  Exchange.  It 
is  a  trust  of  real  estate,  with  transferable  shares  as  personal  property. 
It  was  originally  settled  by  the  most  eminent  counsel  of  this  State,  and 
its  validity  has  been  attested  by  nearly  fifty  years'  experience,  during 
which,  above  two  hundred  shares  have  passed  through  courts,  — 
assignments,  insolvencies,  bankrupt  commissions,  distributions  of 
estates,  etc.,  —  without  their  legal  transferability  having  ever  been 
impeached.     See  printed  articles  of  the  Tontine,  N.  Y.  1793. 

In  both  of  these  last  examples,  as  in  other  instances  of  trusts  and 
partnerships,  lands  were  held  exempt  by  operation  of  law  from  the 
legal  incidents  of  joint  tenancy,  or  tenancy  in  common,  and  the  estate 
continued  for  the  common  purposes.  This  has  been  noted  as  a  mark 
of  corporate  character ;  yet  most  corporations  are  limited  in  the 
extent  of  its  exercise,  some  are  expressly  excluded  from  the  privi- 
lege, and  very  many  exist  legally  without  its  actual  exercise  or 
enjoyment. 

The  non-dissolution  by  death  or  by  legal  disability  is  also  noted 
in  the  opinion  of  the  Supreme  Court  in  these  cases,  as  a  mark  of  a 
corporate  body.  But  that  also  may  be  found  in  the  trusts  just  men- 
tioned, and  others  of  a  similar  nature,  and  it  may  be  adopted  as  an 
article  of  ordinary  partnership.  It  is  the  settled  law  of  England 
that  it  may  be  stipulated  that  death  shall  not  dissolve  the  partner- 
ship, and  further,  that  the  executors  of  the  deceased  shall  become 
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partners.  CoUyer  on  Part.,  pp.  5,  648;  Pease  v.  Chamberlain  (2 
Vesey  R.  33)  ;  Haggeman  v.  Spears  (7  Pick.  R.  236)  ;  Wrexham  v. 
Huddleton  (1  Swanst.  614). 

Again,  a  common  name  has  been  regarded  as  a  corporate  criterion. 
To  this  Lord  Ellenborough  gives  a  full  answer  in  Bex  v.  Webb.  "As 
to  the  fourth  point,  that  the  subscribers  have  presumed  to  act  as  if 
they  were  a  body  corporate,  —  how  is  this  made  out  ?  It  was  urged 
that  they  assumed  a  common  name,  that  they  have  a  committee,  etc. 
But  are  these  the  unequivocal  evidence  and  characteristics  of  a 
corporation  ?  How  many  unincorporated  assurance  companies  and 
other  descriptions  of  persons  are  there  that  use  a  common  name,  and 
have  their  committees,  general  meetings,  and  by-laws  ?  Are  these  all 
illegal  ?  or  which  of  these  particulars  can  be  stated  as  being  of  itself 
the  distinctive  and  peculiar  criterion  of  a  corporation  ?  "  Thence  he 
infers,  that  "  these  subscribers  have  not  acted  peculiarly  as  a  body 
corporate."     Rex  v.  Webb  (14  East's  R.  406). 

But,  perhaps,  in  the  general  and  popular  understanding,  the  most 
familiar  distinction  between  corporate  bodies  and  common  partner- 
ships, or  other  joint  undertakings,  is  the  exemption  of  the  associates 
from  personal  liability  beyond  the  actual  amount  of  their  respective 
proportions  of  the  capital.  ,  The  regarding  this  very  frequent  and  im- 
portant incident  of  a  corporation  as  an  essential  characteristic,  seems 
not  to  be  confined  to  popular  opinion.  Judge  Cowen  says,  in  the  de- 
cision of  the  cases  now  before  us  :  "  Among  other  peculiar  privileges 
conferred  on  these  associations,  and  not  enjoyed  by  natural  persons, 
I  allude  to  that  of  the  exemption  of  members  from  personal  liability 
for  debt.  This  is  mentioned  by  Angel  and  Ames  in  their  treatise,  as 
peculiar  to  a  private  corporation ;  they  notice  it  as  a  striking  charac- 
teristic between  a  corporation  and  a  partnership."  Yet  our  own  stat- 
ute of  limited  partnerships  affords  suificient.evidence  that  an  alteration 
of  the  existing  law  may  be  made  by  statute,  so  as  to  exempt  from 
personal  liability  beyond  the  stipulated  share  in  the  joint  funds,  for 
the  debts  of  a  firm,  without  the  remotest  thought  of  converting  such 
firms  into  bodies  corporate.  Besides,  the  right  of  making  a  contract, 
whereby  those  who  tender  it  stipulate  not  to  be  bound  beyond  the 
amount  of  some  specific  pledged  fund,  must  be  a  natural  right  grow- 
ing out  of  the  very  nature  of  contracts.  If  a  company  or  association, 
or  an  individual,  offers  to  contract  to  make  certain  payments  only  to 
the  amount  of  certain  specific  funds,  and  others  choose  to  accept  that 
contract  on  those  conditions,  there  can  be  nothing  to  prevent  the 
validity  of  such  a  contract  except  some  positive  rule  of  law  founded 
on  policy  or  on  arbitrary  enactment.  In  the  absence  of  such  a  re- 
striction, it  is  and  must  be  good.  Such  a  limitation,  then,  must  be 
binding  on  all  who  accept  the  conditions.  The  policy  of  our  law  and 
the  usages  of  business  have  indeed  rightly  fixed  the  presumption  the 
other  way,  so  that  the  stipulation  and  the  burden  of  proof  of  the  lim- 
ited indebtedness  are  thrown  upon  those  who  expect  to  be  benefited 
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by  them.  This  right  has  been  substantially  admitted  by  the  highest 
tribunal  in  Great  Britain,  in  the  case  of  Minnet  v.  Whinnery  (3 
Brown's  Farl.  Cas.  323),  and  it  was  held  to  be  good  by  Lord  Ellen- 
borough  in  Alderson  v.  Clay  (1  Camp.  404).  The  doctrine  has  been 
received  as  settled  law  by  one  of  the  best  elementary  writers  of  the 
day,  often  cited  by  our  own  Supreme  Court.  "When  a  creditor," 
says  Collyer  on  Partnership,  214,  "has  notice  that  by  an  arrange- 
ment between  partners,  one  of  them,  though  appearing  to  the  world 
as  a  partner,  shall  not  participate  in  the  loss,  and  shall  not  be  liable 
for  it,  the  creditor  will  be  bound  by  the  arrangement." 

The  original  articles  of  the  Merchants'  Bank,  in  the  city  of  New 
York,  as  an  unincorporated  association  with  limited  liability,  as  well 
as  transferable  shares,  which  were  read  in  argument  by  Mr.  Kent, 
have  the  great  professional  authority  of  Alexander  Hamilton,  who 
prepared  them,  anc^  of  the  many  eminent  men  who  joined  in  them, 
and  whose  professional  distinction  gives  to  their  approbation  the 
character  of  a  sort  of  judicial  sanction ;  whilst  the  restraining  act 
passed  soon  after  proves,  as  was  unanswerably  argued,  that  the  Legis- 
lature and  its  legal  advisers  considered  such  a  voluntary  association 
thus  restraining  its  own  liability,  not  as  si  violation  of  common  law  or 
natural  right,  but  merely  as  contradicting  the  financial  policy  of  the 
State. 

A  sihnilar  analysis  of  such  of  the  customary  accessary  powers  of 
specially  chartered  moneyed  corporations  as,  from  being  most  condu- 
cive to  ends  of  profit  or  convenience,  are  ordinarily  considered  as  the 
essential  qualities  constituting  corporations,  will  show,  that  all  such 
powers  or  incidents  are  merely  convenient  and  desirable  authorities 
or  modes  of  action,  added  to  and  engrafted  upon  the  creation  of  a 
body  politic ;  not  the  legal  attributes  absolutely  essential  to  a  cor- 
poration, and  denoting  its,  existence  as  such. 

Amongst  us,  as  in  England,  bodies  politic  or  corporate  may  exist 
where  the  ultimate  personal  liability  is  still  retained.  The  personal 
liability  is  indeed  suspended  in  such  cases,  and  for  a  time  merged  in 
that  of  the  artificial  corporate  person  ;  but  there  may  be  an  ulterior 
recourse  to  the  corporators  when  the  former  fails.  Many  corporate 
banks  in  other  States  are  so  constituted,  and  with  us  some  chartered 
companies  for  insurance,  etc.,  some  for  an  indefinite,  others  to  a 
limited  extent  beyond  the  ceCpital.  Corporate  bodies  may  exist  also 
without  transferability  of  the  rights  of  the  corporators  ;  for  a  large 
majority  of  our  literary  and  charitable,  as  well  as  all  our  municipal 
corporations  are  so.  On  the  other  hand,  by  our  own  common  law  as 
it  would  exist  now,  independently  of  statutory  restrictions,  associa- 
tions, might  be  fosmed  and  trusts  created,  having  every  one  of  the 
above  enumerated  characteristics  ^hich  have  been  insisted  upon  as 
essential  to  a  corporation,  except  that  personality  which  I  before 
stated  as  forming  its  strict  and  necessary  essential  legal  definition. 
The  present  joint  stock  companies  of  England  afford  pregnant  ex- 
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amples,  showing  how  many  of  these  attributes  may  be  embodied  in 
voluntary  assooiations  which  are  confessedly  not  corporations. 

In  fact  the  line  may  be  very  faint,  and  depending  wholly  upon  the 
purely  legal  and  technical  character  conferred,  whether  a  joint  stock 
association  or  a  trust,,  freed  by  law  from  certain  positive  restraints 
imposed,  by  our  modern  statutes,  be  a  corporation  or  not.  The  Ton- 
tine trust,  before  mentioned,  is  managed  by  directors  annually  elected 
by  stockholders ;  its  real  estate  is  held  by  trustees,  continuing  their 
trust  from  hand  to  hand  during  the  lives  of  the  original  nominees 
and  the  survivors  of  them,  with  transferable  shares,  and  wholly  with- 
out personal  liability.  Tor  the  reasons  already  stated,  the  eminence 
of  the  counsel  (the  late  E.  Harrison)  who  prepared  the  trust,  and  the 
frequency  with  which  its  legal  character  must  have  passed  in  review 
before  lawyers  and  courts,  and  always  without  objection,  it  may  well 
be  regarded  as  sanctioned  judicially.  It  is  a  valid  trust.  Add  to  it 
a  legislative  charter,  making  the  associates-  a  body  corporate  and  no 
more,  what  is  then  the  effect  ?  Simply  to  give  a  different  technical 
character,  an  artificial  individuality,  in  Chief  Justice  Marshall's 
phrase,  a  different  mode  of  standing  in  courts. 

Such  was  the  actual  history  of  the  Albany  Exchange.  It  was  a 
joint  stock  company,  formally  decided  to  be  valid  (19  Wendell's  E. 
427).  A  year  or  two  after  (1837),  it  appears  by  out  statute  book  to 
have  been  incorporated.  But  there  is  probably  but  little  difference, 
besides  the  greater  convenience  of  the  corporate  body,  between  the 
former  organization  and  the  present. 

The  trusts  specially  permitted  by  an  act  of  last  year  (Statutes  of 
1839,  chap.  174)  for  the  benefit  of  that  singular  people  called  Shakers, 
were  nothing  more  than  exemptions  from  the  recent  restrictions  of 
trusts.  They  were  authorized  to  continue,  enlarge,  and  manage  their 
property,  by  trusts,  as  they  had  done  before  the  change  in  that  title 
of  our  law  effected  by  the  Eevised  Statutes.  Had  the  law,  in  addition 
to  this,  made  every  Shaker's  united  society  a  body  corporate,  without 
otherwise  varying  the  original  trust,  the  only  change  would  have  been 
the  conversion  of  a  trust-  into  an  artificial  legal  person,  with  the  same 
effect  substantially  as  to  the  interests  of  those  beneficially  interested. 

Our  act  for  general  religious  incorporations  regulates  the  incorpo- 
ration of  churches  of  all  religious  denominations  (other  than  those 
provided  for  in  the  first  and  second  sections)  by  trustees,  who  are  to 
be  a  body  corporate. 

Those  who  have  had  occasion  to  look  into  the  mode  in  which  dis- 
senting religious  trusts  are  held  in  England,  as  I  presume  they  were, 
in  the  same  manner,  in  New  York  when  a  colony,  will,  I  think,  per- 
ceive that  our  statute  adds  little  more  than  a  convenient  corporate 
character  to  powers  elsewhere,  and  formerly  here,  exercised  under 
trusts. 

All  these  considexations  lead  me  to  the  conviction,  that  for  the  pur- 
pose of  constitutional  interpretation,  we  must  look  to  the  strict  legal 
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meaning  of  tlie  phrase  "  body  politic  or  corporate,"  and  not  to  those 
circumstances  or  adjuncts,  which  amount  only  to  descriptions  of  the 
manner  in  which  such  bodies  are  very  frequently  constituted  when 
used  for  purposes  of  profit.  If  this  be  regarded  as  a  very  strict  rule 
of  interpretation,  let  it  also  be  remembered,  that  it  is  applied  where 
such  strictness  is  most  appropriate,  in  the  interpretation  of  a  provi- 
sion, restraining  the  general  sovereign  power  of  the  state  expressing 
the  public  will  through  a  majority  of  the  people's  representatives. 

There  is  yet  another  rule  of  interpretation  which  it  is  proper  to 
state  before  proceeding  to  examine  whether  the  associations  organ- 
ized under  the  banking  law  are  or  are  not  corporations. 

Corporate  rights  are  well  defined  by  Chancellor  Kent  and  others 
to  be  "franchises  or  peculiar  privileged  grants,"  of  the  nature  of 
incorporeal  property.  Such  franchises,  when  they  are  granted  for 
pecuniary  or  other  purposes  valuable  to  private  interest,  are  of  the 
nature  of  monopolies,  and  are  always  granted  exclusively  by  the  sov- 
ereign power,  directly  or  indirectly.  It  is  a  well-known  fact,  admitted 
on  all  sides,  that  it  was  part  of  the  policy  and  intent  of  our  amended 
constitution  to  prevent  by  a  constitutional  and  fixed  limitation  of 
the  legislative  authority,  the  influence  of  corruption  or  interest  upon 
the  Legislature,  as  well  as  the  abuse  of  political  favoritism,  and  the 
dangerous  union  of  political  with  pecuniary  power.  The  clause  so 
designed,  though  so  general  in  its  terms  as  to  include  even  acade- 
mies and  village  corporations,  it  is  not  doubted,  referred  in  its  policy 
wholly  to  the  monopoly  privileges  of  chartered  capital,  and  especially 
to  banks. 

Here  then,  in  my  view,  arises  another  branch  of  inquiry ;  and  the 
two  distinct  objects  of  examination  are  these.  1st.  Do  these  banking 
associations  fall  within  the  right  legal  definition  of  the  words  "  bodies 
politic  or  corporate,"  as  before  explained  and  established  ?  2d.  Do 
they  come  within  the  policy  and  intent  of  the  framers  of  the  Consti- 
tution or  of  the  people  who  ratified  it  ? 

The  most  peculiar  and  the  strictly  essential  characteristic  of  a  cor- 
porate body,  which  makes  it  to  be  such,  and  not  some  other  thing,  in 
legal  contemplation,  is  the  merging  of  the  individuals  composing  the 
aggregate  body  into  one  distinct,  artificial  individual  existence.  Now 
this  is  not  found  in  the  associations  under  the  act.  A  corporation 
can  sue  and  be  sued  only  by  its  corporate  name.  It  can  act  only 
according  to  the  letter  of  the  law  creating  it.  "It  derives  all  its 
powers  from  that  act,"  says  Chief  Justice  Marshall,  "  and  is  capable 
of  exercising  its  faculties  only  in  the  manner  which  that  act  author- 
izes." It  has  no  natural  powers  which,  in  its  discretion,  it  may  exer- 
cise or  not.  It  can  exercise  none  of  those  other  powers,  and  possesses 
none  of  those  other  rights,  which  the  individuals  composing  it  could 
possess  and  exercise,  were  it  a  mere  society  or  partnership.  Not  so 
as  to  these  associations.  By  this  act,  suits  on  behalf  of  such  associa- 
tions may  be  brought  in  the  name  of  the  president.     Persons  having 
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claims  against  the  company,  may  maintain  their  actions  against  the 
president.  But  there  is  no  reason,  except  that  of  mere  convenience, 
why  the  association  may  not  also  sue  and  be  sued  under  their  several 
real  names,  as  other  partners  may.  This  reason  of  convenience,  it  is 
obvious,  would  not  apply  where  the  company  was  composed  of  a  few 
persons,  as  if,  for  example,  one  of  our  great  banking  firms  were  to 
come  under  the  law. 

It  was  indeed  argued,  that  the  technical  construction  which  gives 
to  " may  "  the  meaning  of  " must "  or  "shall,"  applies  here.  But  that 
construction  holds  only  when  there  is  a  previous  duty,  to  which  the 
statute  adds  some  new  power  or  authority,  as  in  the  case  of  a  public 
officer ;  or  where  from  other  reasons  it  is  manifest  that  (to  use  Judge 
Story's  words)  "  the  Legislature  meant  to  impose  an  absolute  duty,  not 
to  give  a  discretionary  power  :  "  otherwise,  as  he  says,  "  the  ordinary 
use  of  language  must  be  presumed  to  be  intended,  unless  it  would 
defeat  the  provisions  of  the  act "  (1  Peters'  K.  64).  The  ordinary 
popular  discretionary  sense  of  the  word  "  may,"  is  also  the  ordinary 
legal  one.  The  other  is  the  exception.  In  our  Revised  Statutes,  the 
words  "may"  and  "shall"  are  so  used  and  distinguished.  So  they 
are  in  our  annual  legislation,  as  when  it  is  said  of  a  company,  that  it 
may  hold  real  estate,  may  take  a  certain  rate  of  tolls,  may  borrow 
money. 

Moreover,  here  the  right  to  sue  and  be  sued  as  other  partners,  is  a 
common-law  right,  and  cannot  be  taken  away  by  mere  implication. 
"A  statute  made  in  the  affirmative,  without  negative  words,"  say  the 
highest  authorities,  "  does  not  take  away  the  common  law  "  (2  Inst. 
200).  See  also  Dwarris  on  Statutes,  637,  and  the  authorities  there 
referred  to. 

To  return :  If  the  associations  issue  notes  for  circulation,  they  must 
first  comply  with  the  express  conditions  of  the  act  as  to  the  requisite 
.  security.  So  far  as  they  deal  with  the  public  as  bankers,  they  must, 
for  the  common  security,  comply  with  the  requisition  of  the  statute. 
But  if  such  an  association  were  a  body  corporate,  it  could  do  nothing 
more  than  the  act  permits,  and  that  only  in  the  manner  the  act  pre- 
scribes. In  the  words  of  our  Eevised  Statutes  (declaratory,  as  the 
revisers  state,  of  the  common  law),  "No  corporation  shall  possess  or 
exercise  any  corporate  powers  (in  addition  to  those  expressly  given 
in  the  act  under  which  it  is  incorporated),  except  such  as  shall  be 
necessary  to  the  exercise  of  the  powers  enumerated  and  given."  In 
the  per  curiam  opinion  of  the  Supreme  Court  of  the  United  States 
(4  Peters'  R.  169),  it  is  said,  that  "a  corporation  is  strictly  limited 
to  the  exercise  of  powers  specifically  conferred,  cannot  be  denied." 
But  here,  the  associates  by  their  articles  establish  and  form  their 
own  constitution,  as  any  other  voluntary  joint  stock  company  may 
do.  Nor  can  I  discover  any  objection,  other  than  such  as  the  articles 
might  present,  or  prudence  dictate,  why  the  association,  whilst  as 
bankers  complying  with  the  requisitions  of  the  act,  could  not  also 
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exercise  their  common  legal  rights  as  partners,  in  other  commerce, 
waiving  so  far  the  advantages  of  exemption  from  personal  liability. 
So,  too,  it  seems  that  waiving  the  transferability  of  shares,  the  same 
associates  might  also  trade  as  a  limited  partnership,  with  its  presi- 
dent as  the  general  partner,  and  the  others,  special  partners,  in  any 
business  coming  within  the  statute  on  that  subject.  Some  such  union 
of  banking  with  other  collateral  business  might  well  take  place,  when- 
ever such  an  association  shall  consist  of  a  small  but  wealthy  firm. 
An  association  under  this  act  might  then  do  what  no  corporation  can 
do.  The  same  association  under  the  same  articles  might  have  one 
fund  for  its  special  banking  purposes  with  a  limited  liability  of  its 
owners,  and  another  for  trade  as  general,  or  even  as  limited  partners. 

Again :  these  associations  do  not  act  by  a  corporate  name  and  seal, 
but  by  another  mode  familiar  to  our  law.  They  can  contract  through 
their  president,  as  a  limited  partnership  must  through  its  general 
partner.  They  are  authorized  to  sue  and  be  sued  through  him ;  as 
Judge  Cowen  observes,  "  the  power  of  the  Legislature  to  give  a  right 
of  action  to  one  man  in  his  own  name  for  a  debt  due  to  another,  has 
always  been  exercised  from  our  earliest  legal  history,  and  it  is  now 
too  late  to  call  it  in  question."  I  refer  to  the  several  legislative  and 
judicial  authorities  which  he  has  collected  in  his  opinion  on  these 
cases.  They  cannot  hold  real  estate  as  a  corporation  does,  or  contract 
concerning  it  by  their  own  name  and  common  seal ;  but,  like  partner- 
ships, they  can  have  an  equitable  and  beneficial  interest  in  land. 
Collyer,  70,  75.  Their  president  takes  as  a  trustee,  and  the  associates 
are  but  beneficiaries. 

Similar  interests  in  land  are  held  in  trust,  as  in  the  New  York 
Tontine  and  other  old  unincorporated  associations;  and  by  the 
Shakers,  on  trusts  established  before  the  statute  restraining  trusts, 
and  since  by  means  of  a  private  act,  merely  restoring  the  common 
law  as  respects  them,  by  taking  them  out  of  the  operation  of  the  stat- 
ute. Much  such  an  interest  in  lands  was  also  held  by  the  Albany 
Exchange  Company  before  its  incorporation,  in  1837,  and  the  decision 
of  our  supreme  court  in  19  Wendell,  424,  admits  its  validity. 

How  then  are  these  associations  to  be  regarded  in  legal  contem- 
plation ? 

I  assent  fully  to  the  conclusive  reasoning  of  the  counsel,  who 
chiefly  pressed  this  part  of  the  argument  (Mr.  Kent),  that  they  are 
copartnerships  relieved  from  the  inhibitions  of  the  restraining  act, 
and  thus  allowed  to  carry  on  banking  business  under  certain  condi- 
tions. The  policy  of  the  State  has  prohibited  its  citizens  from  issu- 
ing paper  for  circulation  as  money,  or  from  associating  together  for 
certain  banking  purposes  (1  R.  S.  711).  It  reserved  those  privileges 
for  corporate  banks.  The  act  to  authorize  the  business  of  banking 
repealed  that  prohibition  pro  tanto,  as  to  all  individuals  or  companies 
who  would  comply  with  its  conditions.  The  associations  in  question 
are  partnerships  complying  with  those  conditions,  and  thus  exempted, 
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as  any  other  citizens  may  be  on  the  same  terms,  from  the  operation 
of  a  statutory  restraint  of  general  right,  which  is  still  binding  on  all 
who  will  not  comply  with  those  conditions.  This  is  so  far  in  close 
analogy  to  the  law  of  special  partnership,  where  exemption  from  the 
general  liability  imposed  by  the  law  is  tendered  to  all  who  comply 
strictly  with  the  provisions  of  the  statute.  The  articles  and  certifi- 
cate in  this  act  correspond  to  the  certificate  setting  forth  the  names 
of  partners,  amount  of  capital,  time  of  termination,  and  nature  of 
business  required  by  the  title  of  "  Limited  Partnerships "  (1  E.  S. 
764),  and  with  the  articles  which  every  such  copartnership  must 
have.  The  general  partner  there  is  authorized  to  transact  business 
and  contract  for  the  rest ;  so,  though  with  less  authority,  is  the  presi- 
dent here.  The  mode  of  suing  and  being  sued  is  precisely  the  same 
in  both  cases. 

These  partnerships  are  permitted  to  do  what  it  has  been  shown 
other  partners  may  also  do  by  voluntary  act,  in  providing  for  the 
transferability  of  the  shares  of  the  stock,  and  also  against  dissolution 
by  death  or  insolvency.  If  they  choose  to  trade  with  a  limited  lia^ 
bility,  always  desirable  when  the  shares  are  numerous,  they  may  do 
so  in  a  somewhat  more  commodious  manner  than  in  an  ordinary  lim- 
ited partnership,  though  on  the  very  same  principles.  This,  too,  has 
been  shown  might  also  be  done  on  common-law  principles  by  means  of 
due  notice  (as  in  the  instance  of  the  old  Merchants'  Bank),  without 
special  legislation.  If  the  associates  think  fit  to  waive  this  exemp- 
tion, they  may  do  so,  and  they  are  then  a  banking  company,  carrying 
on  business  precisely  as  any  firm  might  do  upon  a  simple  repeal  of  the 
restraining  act.  Certain  conditions  are  imposed  to  entitle  them  to  the 
benefit  of  this  conditional  repeal.  They  can  issue  no  paper  unless  it 
be  secured  in  a  certain  way  and  duly  attested  by  the  comptroller. 
The  very  same  conditions  are  imposed  on  every  individual  who  thinks 
fit  to  engage  in  this  business.  They  are  allowed  to  purchase  real  es- 
tate and  hold  it  for  certain  partnership  uses.  So  may  ordinary  part- 
ners. Coles  V.  Coles,  (15  Johns.  E.  159 ;  2  Edw.  Ch.  E,.  28).  But 
the  conveyance  is  to  be  made  to  the  president,  who  has  power  to  sell 
or  assign  the  same  free  from  any  claim  against  any  of  the  share- 
holders or  persons  claiming  under  them.  This  is  rather  a  limitation 
than  a  grant  of  power.  The  associates  are  limited  to  their  president, 
or  some  other  of&cer  named  in  their  articles,  instead  of  choosing  such 
a  trustee  as  they  might  please  at  the  time ;  otherwise,  it  is  with  this 
slight  restriction  a  mode  of  holding  real  estate  familiar  to  the  former 
law  of  trusts  here,  still  used  in  England,  and  for  many  purposes  yet 
allowed  in  this  State.  The  president  or  other  officer  may  receive  a 
conveyance,  and  may  sell  or  assign  the  lands  so  conveyed.  Thus  he 
holds  the  land  in  a  trust,  coupled  with  a  power  of  disposition,  as  it 
would  be  called  in  England,  or  formerly  here.  This  authority  over 
the  lands  is,  in  the  language  of  our  Eevised  Statutes,  "  a  power  in 
trust,"  and  the  beneficial  enjoyment  of  such  a  power  is  no  peculiar 
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privilege.  The  association  may  sue  and  be  sued,  just  as  other  part- 
ners may ;  but  as  this  would  frequently  be  of  great  public  incon- 
venience, it  is  enacted,  for  the  mutual  benefit  of  the  associates,  and  of 
those  with  whom  they  may  litigate,  that  they  may  also  sue  and  be 
sued  in  the  name  of  their  president.  A  mere  innovation  in  the  mode 
of  pleading,  as  to  certain  classes  of  citizens,  can  hardly  work  any 
change  in  the  permanent  legal  character  of  those  to  whom  it  applies. 
There  are  various  English  acts,  within  the  last  twenty  years,  expressly 
giving  the  same  powers  to  officers  or  agents  of  partnerships  in  Eng- 
land and  Ireland  j  a  course  of  legislation  approved  by  Lord  Eldon, 
and  still,  in  his  view,  leaving  such  companies  mere  partnerships  (1 
Euss.  R.  460) .  It  is  in  effect  doing  in  this  act  what  had  already  been 
done  in  the  law  of  limited  partnership,  where  it  is  enacted,  that 
"  suits  in  relation  to  the  business  af  the  partnership  may  be  brought 
by  or  against  the  general  partner,  in  the  same  manner  as  if  there  were 
no  special  partner "  (1  E.  S.  766,  §  14) . 

Had  there  been  a  simple  repeal  of  the  restraining  act,  so  that  lim- 
ited partnerships  could  carry  on  this  business,  there  would  have 
hardly  been  any  necessity  for  the  new  provision.  It  is  to  be  observed, 
that  in  both  cases  the  statutes  say  may  (not  shall)  sue  and  be  sued, 
which  is  wholly  diverse  from  the  case  of  corporate  bodies,  which  can 
only  sue  and  be  sued  in  their  single  corporate  legal  personality. 
These,  then,  are  partnerships,  or  joint  stock  companies,  limited  as  to 
personal  responsibility,  if  they  so  elect,  as  they  might  be  by  the  com- 
mon law  in  one  way,  and  by  our  limited  partnership  act  in  another. 
They  may,  if  they  deem  it  expedient,  make  their  shares  assignable 
and  transferable  to  new  partners,  and  their  company  indissoluble  by 
death  or  legal  disability  of  individuals,  as  other  companies  may  also 
do.  They  may  have  a  beneficial  interest  in  lands,  managed  by  a 
power,  with  the  legal  estate  in  a  trustee.  They  may  sue  and  be  sued 
in  the  name  of  the  head  of  the  firm,  as  limited  partners  also  may,  and 
like  them,  are  capable  of  suing  and  being  sued  in  the  same  manner  as 
ordinary  partners.  Finally  they  are  released  from  the  restriction  of 
the  restraining  act  on  certain  conditions  being  performed,  and  may 
then  use  their  capital  in  banking,  as  ajl  other  firms  might,  were  that 
law  wholly  repealed  ;  but  it  does  not  appear  that  they  are  absolutely 
restricted  to  that  one  business  and  no  other,  as  incorporated  banks  are 
and  must  be,  unless  specially  authorized  to  transact  other  business. 

If  this  view  of  their  nature  and  character  be  correct,  they  differ  en- 
tirely in  contemplation  of  law  from  the  legal  corporate  person,  in 
which  all  individualities  of  its  members  are  merged,  so  far  as  they 
act  together  in  this  body,  which  can  perform  only  certain  specific 
acts,  sue  or  be  sued  but  in  one  way,  grant,  convey,  and  covenant  only 
in  its  own  name  and  by  its  commom  seal. 

There  is  again  yet  another  wide  difference,  which  to  my  mind 
strongly  marks  the  broad  distinction  between  these  associations,  in 
which  partnership  rights  and  liabilities  are  still  retained,  and  corpo- 
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rate  bodies,  where  such  prior  joint  rigMs  of  the  corporators  are  ab- 
sorbed in  the  individuality  of  the  body  which  takes  the  place  of  the 
individuals  who  compose  it.  Corporations  formed  under  an  act  ille- 
gally passed,  or  unconstitutional  in  itself,  may  be  proceeded  against 
by  quo  warranto,  and  on  judgment  the  body  is  ousted  and  altogether 
excluded  from  its  corporate  rights,  privileges,  and  franchises  (2  E.  S. 
583).  The  effect  of  this,  where  an  act  is  pronounced  void,  would  be, 
that  the  corporation  becomes  extinct,  is  abrogated,  has  no  longer  an 
existence  in  law.  I^fow  let  us  suppose  that  this  act  may  grant  some 
corporate  powers,  as  the  chancellor  has  intimated.  I  do  not  myself 
find  them.  But  we  may  suppose  the  transferability  of  shares,  as  in- 
sisted upon  by  our  judges,  to  be  a  corporate  power.  An  information 
in  the  nature  of  a  quo  warranto  niay  be  exhibited  against  any  associ- 
ation formed  under  the  banking  law,  and  on  judgment  it  is  ousted  of 
this  or  any  other  privilege,  and  excluded  from  it  as  a  franchise.  Be 
it  so.  What  is  the  result  ?  The  association,  debarred  from  this 
power,  still  remains  a  valid  company.  The  exemptions  from  the  re- 
straining law  must  still  be  valid,  for  such  a  conditional  exemption  has 
nothing  in  common  with  any  question  of  corporate  right.  It  would 
still  remain  a  voluntary  joint  stock  company,  carrying  on  a  legitimate 
business  under  articles  of  partnership,  and  with  limited  liability  (if 
the  associates  elect),  very  similar  to  other  limited  partnerships  in 
trade.  It  would  still  have  its  common-law  and  statute  partnership 
rights  and  powers,  though  inhibited  from  some  one  or  two  powers 
enumerated  in  this  act.  It  would  still  be  what  its  name  purports,  —  a 
valid  association.  This  criterion  affords  to  my  mind  conclusive  evi- 
dence of  the  wide  difference  between  incorporated  banks  and  banking 
associations,  and  I  cannot  but  add  that  it  also  seems  to  me  conclusive 
as  to  the  validity  of  the  act.  If  the  Legislature  have  in  any  provision 
inadvertently  stepped  beyond  their  constitutional  bounds,  that  pro- 
vision may  be  void.  The  main  provisions  of  the  law  are  within  the 
ordinary  bounds  and  purposes  of  general  legislation,  and  the  associa- 
tions formed  under  them  are  legal  and  valid,  even  should  there  be 
some  power  mentioned  in  the  act  from  which  the  judgment  of  a  court 
ihay  rightfully  exclude  therh.  It  therefore  appears  to  me  clear  that 
the  Legislature  of  1838  have  succeeded  in  their  obvious  and  indeed 
avowed  intention  to  authorize  voluntary  associations,  not  within  the 
two-thirds  restriction  of  the  constitution,  or  of  the  legal  doubts  that 
might  arise,  if  they  were  permitted  to  incorporate  themselves  under 
some  general  law. 

Did  they,  however,  succeed  merely  in  evading  the  letter  of  the  con- 
stitution, whilst  they  neglected  its  spirit  ?  Or,  in  other  words,  do 
these  associations,  although  not  within  the  common-law  meaning  of 
the  phrase  "  bodies  corporate,"  still  fall  within  the  policy  and  intent 
of  the  restriction  ? 

If  this  were  indeed  the  case,  a  court  like  this,  organized  expressly 
to  qualify  and  regulate  the  decisions  of  inferior  tribunals  (which  must 
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of  necessity  be  governed  by  precedent  and  authority),  by  infusing  into 
the  law  a  larger  spirit  of  equity  and  general  principle,  such  a  court 
might  well  deem  it  their  duty  to  disregard  the  rigid  legal  interpreta- 
tion of  the  language  of  the  constitution,  and  to  look  only  to  its  intent 
and  ultimate  object.  We  might  feel  it  to  be  our  duty  to  look  mainly 
at  the  evils  intended  to  be  excluded,  without  much  regarding  the  form 
in  which  they  were  expected  to  appear,  or  the  technical  definition  of 
the  words  employed  to  denote  them.  The  answer  to  this  inquiry  is 
obvious,  and  may  therefore  be  brief.  Neither  the  words  of  the  con- 
stitutional restriction,  which  are  very  general,  and  not  restricted  to 
banking  occupations,  nor  anything  in  the  history  of  the  times,  or  in 
the  proceedings  of  the  convention,  or  in  the  reason  of  the  matter,  in- 
dicate that  this  was  intended  to  limit  the  extent  or  amount  of  bank- 
ing business  or  capital;  for,  indeed,  these  matters  could  always  be 
controlled  by  general  laws.  The  restriction  was  not  founded,  so  far 
as  appears,  on  any  considerations  of  political  economy  or  any  princi- 
ples of  currency,  true  or  false.  Its  avowed  and  laudable  object  was 
the  preservation  of  political  morality,  of  legislative  purity.  It  was 
ordained  chiefly,  primarily,  and  avowedly,  for  the  purpose  of  abridg- 
ing the  power  of  pecuniary  corruption,  of  self-interest,  and  of  other 
evil  influences  upon  the  Legislature,  exerted  for  procuring  grants  of 
privileges  and  franchises,  valuable  and  objects  of  desire,  because 
special.  Auxiliary  to  this  may  have  been  the  wish  to  lessen  the 
claims  and  the  strength  of  political  favoritism,  which  it  was  a  promi- 
nent object  in  the  new  constitution  to  diminish.  By  such  a  provision, 
a  minority  (it  was  hoped  by  some)  might  check  a  majority  in  confer- 
ring the  privileged  favors  of  the  State  upon  political  partisans  or  upon 
those  who  were  already,  or  who  were  willing  to  become  subservient  to 
power.  In  this  sense  and  intention  of  the  constitution,  the  two-third 
clause  might  be  thus  paraphrased :  "  No  bill  creating,  renewing,  or 
enlarging  any  body  having  special  privileges  and  valuable  franchises 
shall  become  a  law,  unless  with  the  assent  of  two-thirds  of  all  the 
members  of  the  Legislature."  Now  whatever  may  be  the  wisdom  or 
the  errors  of  the  general  design  of  the  banking  law  in  the  estimate  of 
enlightened  political  economy ;  whatever  may  be  the  merits  or  the 
defects  of  its  details,  I  cannot  conceive  any  law  less  in  hostility  to  the 
design  of  the  constitution  in  this  regard,  or  in  effect  more  comformable 
to  its  spirit.  This  law  confers  no  special  privileges  or  franchises.  It 
opens  to  all  persons,  without  inquiring  whether  they  are  friends  or 
foes  of  the  ruling  powers,  the  business  of  banking  and  the  issuing  of 
paper  currency.  Conditions  are  imposed  not  to  make  partial  or  invid- 
ious distinctions,  but  to  promote  the  safety  and  welfare  of  the  com- 
munity. Corruption  and  favoritism  are  not  only  excluded  by  it  from 
our  legislative  halls,  but  they  are  not  even  permitted  to  approach  its 
precincts.  The  act,  instead  of  granting  special  privileges  and  valua- 
ble franchises  to  a  chosen  few,  has  but  one  simple  purpose.  It  is  that 
special  privileges  and  franchises  shall  no  longer  exist. 
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I  hold,  therefore,  that  these  associations  under  the  banking  law  do 
not  rightly  fall  within  the  true  legal  interpretation  of  the  restraining 
clause  of  the  constitution,  and  still  less  within  its  spirit  and  design. 
As  I  think,  moreover,  that  it  is  our  right  and  duty  to  look  into  and 
decide  on  the  constitutionality  of  the  law  itself,  I  arrive  at  the 
singular  conclusion  of  differing  from  the  Supreme  Court  on  every 
leading  point  of  their  decision,  and  yet  of  voting  to  affirm  their 
judgment. 

On  the  question  being  put,  "  Shall  these  judgments  be  reversed  ?  " 
all  the  members  of  the  court,  with  but  a  single  exception  (twenty- 
three  being  present),  voted  in  the  negative.  Whereupon  the  judg- 
ments of  the  Supreme  Court  were  affirmed.  The  court  thereupon 
adopted  the  following  resolutions  :  — 

1.  "  Resolved,  That  the  law  entitled  '  An  act  to  authorize  the  busi- 
ness of  banking,'  passed  April  18, 1838,  is  valid,  and  was  constitution- 
ally enacted,  although  it  may  not  have  received  the  assent  of  two- 
thirds  of  the  members  elected  to  each  branch  of  the  Legislature." 
This  resolution  was  adopted  by  a  vote  of  23  to  1. 

2.  "  Resolved,  That  the  associations  organized  in  conformity  with 
the  provisions  of  the  act  entitled,  *  An  act  to  authorize  the  business 
of  banking,'  passed  April  1,  1838,  are  not  bodies  politic  or  corporate, 
within  the  spirit  and  meaning  of  the  constitution."  This  resolution 
was  adopted  by  a  vote  of  22  to  3. 


THE  CONSERVATOES  OE  THE  RIVER  TONE  v.   ASH. 

( 10  Barn.  Sr  Cress.  349.     1829. ) 

Trespass  for  entering  the  plaintiffs'  wharfs,  pens,  pounds,  bridges, 
locks,  weirs,  and  closes  covered  with  water,  in  the  parish  of  North 
Cuny,  and  fixing  and  fastening  to  and  upon  the  gates  and  posts  of 
the  plaintiffs  there  divers  locks,  staples,  hinges,  and  bolts,  and  thereby 
damaging  the  same,  and  thereby  and  therewith  shutting,  locking,  and 
fastening  the  said  gates,  and  keeping  them  so  shut  for  long  spaces  of 
time,  and  at  other  times  unlocking  and  opening  them,  and  ejecting 
the  plaintiffs  from  their  said  premises,  and  keeping  them  so  ejected 
for  a  long  space  of  time,  and  during  that  time  receiving  tolls  and 
duties  belonging  to  them  amounting  to  £3,000,  and  during  all  that 
time  preventing  the  plaintiffs  from  using  them  as  they  would  other- 
wise have  done.  Plea,  first,  not  guilty.  Secondly,  that  at  the  time 
of  exhibiting  the  said  bill  there  was  not  any  such  body  politic  or  body 
corporate  as  the  conservators  of  the  river  Tone,  as  by  the  said  dec- 
laration was  supposed.  Thirdly,  that  at  the  time  of  exhibiting  the 
said  bill  the  said  persons  so  suing  as  the  conservators  of  the  river 
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Tone  were  not  a  body  politic  or  corporate,  as  by  the  said  declaration 
was  above  supposed,  i 

LiTTLEDALE,  J.  :  — 

I  think  the  plaintiffs  are  entitled  to  the  judgment  of  the  Court. 
The  iirst  question  is,  whether  the  conservators  of  the  river  Tone 
are  a  corporation  ?  Upon  that  it  becomes  material  to  consider  in 
what  way  a  corporation  may  be  formed.  Now,  a  corporation  may 
exist,  first,  by  common  law,  as  a  king,  bishop,  or  parson  ;  secondly, 
by  authority  of  Parliament ;  thirdly,  by  charter ;  and,  fourthly,  by 
prescription.  In  this  case  the  conservators  of  the  river  Tone  claim 
to  be  a  corporation  by  authority  of  Parliament.  The  question, 
then,  is,  Has  the  statute  ^  of  William  made  them  a  corporation  ? 
To  create  a  corporation  by  charter  or  act  of  Parliament  it  is  not 
necessary  that  any  particular  form  of  words  be  used.  It  is  suflB.- 
cient  if  the  intent  to  incorporate  be  evident.  In  the  case  of  the 
Sutton  Hospital  (10  Coke,  28),  which  is  the  great  case  on  corporations, 
it  is  laid  down  that  the  words,  incorporo,  fundo,  erigo,  are  not,  in  law, 
requisite  to  create  a  corporation,  but  that  other  equivalent  words  are 
sufllcient.  None  of  these  words  are  contained  in  this  act  of  Parliar 
ment ;  and  the  question  is,  Whetiier  the  Legislature  has  used  any 
equivalent  words  which  show  a  manifest  intention  to  incorporate  ? 
According  to  tlie  ease  of  Marriott  v.  Mascall  (Anderson,  206),  a  cor- 
poration is  a  'body  politic,  consisting  of  material  bodies  which,  joined 
together,  must  have  a  name  to  do  things  which  concern  the  corpora- 
tion, or  else  it  is  no  corporation;  and  in  EoUe's  Abridgment  {Cor- 
poration, 612),  citing  the  Sutton  Hospital  case,  it  is  laid  down  that 
the  name  of  incorporation  is  as  a  proper  name,  or  a  name  of  baptism. 
A  name,  therefore,  is  essential  to  a  corporation.  The  act  of  Parlia- 
ment in  this  case  gives  a  name,  viz.  '"  The  Conservators  of  the  Eiver 
Tone."  Then,  having  a  name,  do  these  things  which  they  are  em- 
powered to  do  by  this  act  show  that  they  were  intended  to  be  a 
corporation  ?  The  act  begins  by  reciting  that  "  J.  Mallett,  Esq.,  in 
pursuance  of  a  commission  under  the  great  seal,  in  the  reign  of 
Charles  the  First,  had,  at  a  very  great  expense,  made  the  river  Tone 
navigable,  in  consideration  whereof  King  Charles  the  Second  granted 
to  Mallett  and  his  heirs  the  sole  navigation  of  the  river ;  and  that 
the  interest  of  Mallett  had  become  vested  in  the  thirty  persons 
therein  named."  It  then  enacts,  "  that  the  said  thirty  persons,  and 
their  successors,  shall  be  conservators  of  the  river  Tone,  and  shall 
have  power  to  make  and  maintain  the  same  navigable."  It  therefore 
provides  that  the  conservators  shall  have  a  succession ;  and  then,  by 
a  subsequent  clause  means  are  provided  for  filling  up  the  number 
of  conservators.  The  first  of  these  clauses,  therefore,  shows  a  mani- 
fest intent  that  there  should  be  a  succession,  and  the  second  contains 
a  provision  whereby  that  succession  may  be  rendered  perpetual. 

i  The  other  pleas  and  the  detailed  statement  of  facts  are  omitted. 
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Then  the  conservators  are  to  do  certain  things  towards  making  and 
keeping  the  river  Tone  navigable.  They  are  to  cut  a  channel  through 
the  lands  of  others,  and  make  wharfs;  and  as  the  doing  of  those 
things  may  be  prejudicial  to  the  inheritance  of  persons  that  have 
lands  adjoining  to  the  river,  it  is  enacjted  that  the  conservators  shall 
contract  for  the  loss  or  damage  which  any  of  those  persons  shall  re- 
ceive by  making  the  river  navigable  ;  and  if  any  of  the  owners  of  the 
land  and  conservators  cannot  agree  touching  the  value  thereof,  or  if 
the  title  in  possession,-  remainder,  or  reversion  be  in  an  infant,  feme 
covert,  or  any  other  person  unable  in  law  to  make  a  contract  con- 
cerning any  of  the  said  lands,  either  for  the  present  or  so  as  to  bind 
the  inheritance  and  fee-simple  of  the  same,  a  jury  is  to  be  summoned ; 
and  after  the  jury  have  assessed  the  value,  and  after  payment  of  the 
money  assessed,  the  conservators  may  enter  on  the  land ;  and  if  the 
parties  interested  in  the  land  do  not  appear,  the  jury  may  proceed  in 
their  absence  to  determine  the  value,  and  their  determination  shall 
be  valid,  and  vest  an  estate  in  fee-simple  in  the  conservators  and 
their  successors.  They  are,  therefore,  to  take  lands  in  suooession, 
as  a  corporation  would  do,  and  not  by  inheritance  as  individuals.  It 
then  contains  a  provision  for  reimbursing  the  subscribers  by  tolls, 
and  for  lessening  those  tolls  after  they  shall  have  been  paid  the 
principal  advanced  and  interest ;  and  after  they  shall  have  been  fully 
reimbursed,  the  surplus  tolls  are  to  be  employed  for  the  use  of  the 
poor  of  the  two  parishes  therein  mentioned.  It  then  enacts,  that  for 
the  better  preserving  and  keeping  the  river  -Tone  navigable  when 
made  so,  there  shall  always  be  conservators  of  the  said  river,  and 
that  the  persons  therein  named  shall  be  conservators,  to  continue  dur- 
ing their  lives  ;  and  that  when  the  number  shall  be  reduced  to  twenty, 
the  survivors  shall  choose  ten  others  to  make  up  the  number  thirty, 
and  they  are  enabled,  by  the  name  of  "  The  Conservators  of  the  River 
Tone,  in  the  County  of  Somerset,"  to  take  and  receive  any  gift, 
legacy,  or  grant  of  goods,  chattels,  money,  or  lands  in  fee,  or  for  any 
other  estate  or  term  for  the  uses  aforesaid.  What  can  be  more 
directly  forming  them  into  a  corporation,  without  using  the  word 
"incorporate"?  It  has  been  held  that  if  the  king  grant  land  to 
the  men  of  D.,  hceredibus  et  successoribus  suis,  rendering  rent,  for 
anything  touching  this  land  they  are  a  corporation,  but  for  no  other 
purpose.  Rolle's  Abr.,  tit.  Corporation,  613,  (F)  pi.  15.  There  it  is 
implied,  from  the  word  successoribus,  that  the  king  intended  them  to 
be  a  corporation.  It  is  true,  the  rendering  of  rent  is  there  stated 
to  be  essential.  That  may  be  to  show  that  the  king  has  not  been  de- 
ceived when  he  made  the  grant ;  but  that  reason  does  not  apply  to 
the  case  of  a  corporation  created  by  act  of  Parliament.  Besides,  the 
obligation  of  the  conservators  to  advance  money  for  the  purpose  of 
making  the  river  navigable,  and  to  perform  the  other  duties  cast  upon 
them,  is  equivalent  to,  and  more  onerous  than,  the  obligation  imposed 
on  the  men  of  Dale  to  pay  rent.     The  act  of  Parliament,  therefore, 
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contains  provisions  which  show  a  manifest  intent  in  the  Legisla- 
ture to  make  the  Conservators  of  the  River  Tone  a  corporation  ;  and 
if  that  be  so,  then  they  are  a  corporation  for  all  the  purposes  of 
keeping  the  river  Tone  navigable,  and  all  the  incidents  of  a  corpora- 
tion will  attach  to  them.  The  case  of  the  Sutton  Hospital  (10  Coke, 
28)  shows  that  it  is  not  necessary  that  a  thing  incident  to  a  corpora- 
tion should  be  conferred  on  it  by  express  words  in  the  charter  which 
makes  the  corporation.  One  of  the  incidents  to  a  corporation  is,  that 
it  may  sue  and  be  sued  in  its  corporate  name.  The  several  clauses 
of  the  act  of  Parliament  which  I  have  referred  to  are  amply  sufficient 
to  show  that  the  conservators  are  a  corporation;  and  if  they  are, 
then,  as  incident  to  a  corporation,  they  have  a  right  to  sue  and 
are  liable  to  be  sued  by  their  corporate  name.  Any  doubt  on  that 
point  (if  there  were  any)  is  removed  by  the  clause  which  gives  a 
special  power  to  a  committee  of  five  of  the  conservators  to  make  con- 
tracts in  writing  under  their  hands  and  seals,  and  to  the  conservators 
the  right  to  sue,  and  imposes  on  them  the  liability  to  be  sued  on  such 
contracts  by  the  name  of  the  Conservators  of  the  Kiver  Tone.  With- 
out such  a  provision  they  could  only  sue  or  be  sued  in  respect  of  a 
contract  entered  into  by  the  corporate  body.  The  Legislature,  there- 
fore, by  making  this  special  provision,  must  have  assumed  that  for 
all  matters  done  by  the  corporate  body  (and  not  by  the  committee) 
they  may  sue  or  be  sued  in  their  corporate  name.  I  am  therefore  of 
opinion  that  the  plaintiffs  are  a  corporation,  and  are  entitled  to  sue 
as  such  for  any  breaches  of  contract  or  for  any  trespasses  committed 
on  their  property. 

Then,  if  that  be  so,  the  Conservators  of  the  River  Tone  were  in  pos- 
session of  property,  and  the  defendants  have  committed  a  trespass  on 
that  property.  They  are,  therefore,  liable  in  this  action,  unless  they 
can  show  that  they  were  authorized  to  do  the  same  by  law.^ 

Judgment  for  the  plaintiffs. 


LIVERPOOL  INSURANCE  COMPANY  v.  MASSACHUSETTS. 

(77  U.  S.  566.    1870.) 

Eekoe  to  the  Supreme  Judicial  Court  of  Massachusetts  ;  the  case 
being  this  :  — 

A  statute  of  the  State  just  named  imposes  upon  "  each  fire,  marine, 
and  fire  and  marine  insurance  company,  incorporated  or  associated 
under  the  laws  of  any  government  or  State  other  than  one  of  the 
United  States,  a  tax  of  4  per  cent,  upon  all  premiums  charged  or  re- 
ceived on  contracts  made  in  this  Commonwealth  for  insurance  of  prop- 
erty."    The  same  statute  imposes  a  tax  of  but  2  per  cent,  upon  such 

1  The  rest  of  this  opinion  and  the  concurring  opinions  of  Batley  and  Paeke,  JJ., 
are  omitted. 
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premiums  when  the  company  is  incorporated  under  the  laws  of  any 
one  of  the  United  States  other  than  Massachusetts  ;  upon  which  pre- 
miums, where  the  company  is  incorporated  by  itself,  it  imposes  but 
1  per  cent. ;  while  no  tax  is  imposed  by  the  laws  of  the  State  upon 
business  of  insurances  transacted  by  any  natural  persons  citizens  of 
the  same. 

With  the  enactment  just  mentioned  on  its  statute-book,  the  State  of 
Massachusetts,  in  1868,  filed  a  bill  in  its  Supreme  Judicial  Court 
against  the  Liverpool  and  London  Life  and  Fire  Insurance  Company 
(a  company  doing  a  large  business  in  that  State),  to  collect  a  tax  of 
4  per  cent,  on  its  premiums  upon  contracts  made  in  Massachusetts 
for  insurance  of  property,  and  to  restrain  the  company  from  doing 
further  business  till  the  tax  was  paid.  The  company  set  up  that  it 
was  not  "  incorporated  "  at  all,  but  was  an  association,  under  the  laws 
of  Great  Britain,  of  natural  persons,  some  of  whom  were  citizens  and 
residents  of  the  country  just  named,  and  some  citizens  and  residents 
of  the  State  of  New  York  ;  formed  for  the  purpose  of  conducting  the 
business  of  insurance  under  certain  deeds  of  settlement,  and  having 
the  legal  character  of  a  partnership ;  that  accordingly  it  could  not  be 
taxed  as  a  "  company  incorporated  under  the  laws  of  any  government 
or  State  other  than  one  of  the  United  States  ; "  while  in  so  far  as  the 
discriminating  tax  of  4  per  cent,  was  sought  to  be  laid  against  it  as  a 
company  associated  simply  and  not  incorporated,  it  violated,  in  regard 
to  the  members  of  the  company  who  were  subjects  of  Great  Britain,  a 
provision  in  the  treaty  of  1816,  between  that  country  and  the  United 
States,  by  which  it  is  agreed  that  the  merchants  and  traders  of  each 
nation  respectively  shall  enjoy  the  most  complete  protection  and  se- 
curity for  their  commerce ;  and,  in  regard  to  the  citizens  of  New  York, 
that  provision  in  Section  2,  Article  4  of  the  Federal  Constitution,  which 
secures  to  the  citizens  of  each  State  all  the  privileges  and  immunities 
of  citizens  in  the  several  States.^ 

The  Supreme  Judicial  Court  of  Massachusetts  gave  a  decree  against 
the  company,  and  enjoined  it  from  the  further  prosecution  of  its  busi- 
ness till  the  taxes  found  to  be  due  were  paid. 

The  case  was  now  brought  to  this  court  on  the  ground  that  in  its 
application  to  the  company,  the  statx;te  of  Massachusetts  was  in  con- 
flict with  the  provisions  of  the  Constitution,  which  confers  on  Con- 
gress the  right  to  regulate  commerce  w^ith  foreign  nations  and  among 
the  States,  and  with  that  which  secures  to  the  citizens  of  each  State 
all  the  privileges  and  immunities  of  citizens  in  the  several  States. 

Mr.  Justice  Millee  delivered  the  opinion  of  the  court :  — 

The  case  of  Paul  v.  Virginia  (8  Wallace,  168),  decided  that  the 
business  of  insurance,  as  ordinarily  conducted,  was  not  commerce,  and 
that  a  corporation  of  one  State,  having  an  agency  by  which  it  con- 
ducted that  business  in  another  State,  was  not  engaged  in  commerce 
between  the  States. 

1  A  part  of  the  statement  of  facts  is  omitted. 
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It  was  also  held  in  that  case  that  a  corporation  was  not  a  citizen 
within  the  meaning  of  that  clause  of  the  Constitution  which  declares 
that  the  citizens  of  each  State  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  States,  and  that  a  corporar 
tion  created  by  a  State  could  exercise  none  of  the  functions  or  priv- 
ileges conferred  by  its  charter  in  any  other  State  of  the  Union,  except 
by  the  comity  and  consent  of  the  latter. 

These  propositions  dispose  of  the  case  before  us,  if  plaintiff  is  a  for- 
eign corporation,  and  was,  as  such,  conducting  business  in  the  State  of 
Massachusetts,  and  we  proceed  to  inquire  into  its  character  in  this 
regard. 

The  institution  now  known  as  the  Liverpool  &  London  Life  and 
Fire  Insurance  Company,  doing  an  immense  business  in  England  and 
in  this  country,  was  first  organized  at  Liverpool  by  what  is  there 
called  a  deed  of  settlement,  and  would  here  be  called  articles  of 
association. 

It  will  be  seen  by  reference  to  the  powers  of  the  association,  as  or- 
ganized under  the  deed  of  settlement,  legalized  and  enlarged  by  the 
acts  of  Parliament,  that  it  possesses  many  if  not  all  the  attributes 
generally  found  in  corporations  for  pecuniary  profit  which  are  deemed 
essential  to  their  corporate  character. 

1.  It  has  a  distinctive  and  artificial  name  by  which  it  can  make 
contracts. 

2.  It  has  a  statutory  provision  by  which  it  can  sue  and  be  sued  in 
the  name  of  one  of  its  officers  as  the  representative  of  the  whole  body, 
which  is  bound  by  the  judgment  rendered  in  such  suit. 

3.  It  has  provision  for  perpetual  succession  by  the  transfer  and 
transmission  of  the  shares  of  its  capital  stock,  whereby  new  members 
are  introduced  in  place  of  those  who  die  or  sell  out. 

4.  Its  existence  as  an  entity  apart  from  the  shareholders  is  recog- 
nized by  the  act  of  Parliament,  which  enables  it  to  sue  its  share- 
holders and  be  sued  by  them. 

The  subject  of  the  powers,  duties,  rights,  and  liabilities  of  corpora- 
tions, their  essential  nature  and  character,  and  their  relation  to  the 
business  transactions  of  the  community,  have  undergone  a  change  in 
this  country  within  the  last  half  century,  the  importance  of  which  can 
hardly  be  overestimated. 

They  have  entered  so  extensively  into  the  business  of  the  country, 
the  most  important  part  of  which  is  carried  on  by  them  as  banking 
companies,  railroad  companies,  express  companies,  telegraph  com- 
panies, insurance  companies,  etc.,  and  the  demand  for  the  use  of  cor- 
porate powers  in  combining  the  energy  required  to  conduct  these 
large  operations  is  so  imperative,  that  both  by  statute  and  by  the  ten- 
dency of  the  courts  to  meet  the  requirements  of  these  public  necessi- 
ties, the  law  of  corporations  has  been  so  modified,  liberalized,  and 
enlarged,  as  to  constitute  a  branch  of  jurisprudence  with  a  code  of  its 
own,  due  mainly  to  very  recent  times.     To  attempt  therefore,  to  de- 
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fine  a  corporation,  or  limit  its  powers  by-  the  rules  which  prevailed 
when  they  were  rarely  created  for  any  other  than  municipal  purposes, 
and  generally  by  royal  charter,  is  impossible  in  this  country  and  at 
this  time. 

Most  of  the  States  of  the  Union  have  general  laws  by  which  per- 
sons associating  themselves  together,  as  the  shareholders  in  this 
company  have  done,  become  a  corporation. 

The  banking  business  of  the  States  of  the  Union  is  now  conducted 
chiefly  by  corporations  organized  under  a  general  law  of  Congress, 
and  it  is  believed  that  in  all  the  States  the  articles  of  association  of 
this  company  would,  if  adopted  with  the  usual  formalities,  constitute 
it  a  corporation  under  their  general  laws,  or  it  would  become  so  by 
such  legislative  ratification  as  is  given  by  the  acts  of  Parliament  we 
have  mentioned. 

To  this  view  it  is  objected  that  the  association  is  nothing  but  a 
partnership,  because  its  members  are  liable  individually  for  the  debts 
of  the  company.  But  however  the  law  on  this  subject  may  be  held 
in  England,  it  is  quite  certain  that  the  principle  of  personal  liability 
of  the  shareholders  attaches  to  a  very  large  proportion  of  the  corpor- 
ations of  this  country,  and  it  is  a  principle  which  has  warm  advocates 
for  its  universal  application  when  the  organization  is  for  pecuniary 
gain. 

So  also  it  is  said  that  the  fact  that  there  is  no  provision  either  in 
the  deed  of  settlement  or  the  act  of  Parliament  for  the  company  suing 
or  being  sued  in  its  artificial  name  forbids  the  corporate  idea.  But 
we  see  no  real  distinction  in  this  respect  between  an  act  of  Parliament 
which  authorized  suits  in  the  name  of  the  Liverpool  &  London  Fire 
and  Life  Insurance  Company,  and  that  which  authorized  suit  against 
that  company  in  the  name  of  its  principal  officer. 

If  it  can  contract  in  the  artificial  name,  and  sue  and  be  sued  in  the 
name  of  its  officers  on  those  contracts,  it  is  in  effect  the  same,  for 
process  would  have  to  be  served  on  some  such  officer  even  if  the  suit 
were  in  the  artificial  name. 

It  is  also  urged  that  the  several  acts  of  Parliament  we  have  men- 
tioned expressly  declare  that  they  shall  not  be  held  to  constitute  the 
body  a  corporation. 

But  whatever  may  be  the  effect  of  such  a  declaration  in  the  courts 
of  that  country,  it  cannot  alter  the  essential  nature  of  a  corporation^ 
or  prevent  the  courts  of  another  jurisdiction  from  inquiring  into  its 
true  character  whenever  that  may  come  in  issue.  It  appears  to  have 
been  the  policy  of  the  English  law  to  attach  certain  consequences  to 
incorporated  bodies,  which  rendered  it  desirable  that  such  associa- 
tions as  these  should  not  become  technically  corporations. 

Among  these,  it  would  seem  from  the  provisions  of  these  acts,  is 
the  exemption  from  individual  liability  of  the  shareholder  for 
the  contracts  of  the  corporation.  Such  local  policy  can  have  no 
place  here  in  determining  whether  an  association  whose  powers  are 
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ascertained  and  its  privileges  conferred  by  law,  is  an  incorporated 
body. 

The  question  before  us  is  whether  an  association,  such  as  the  one 
we  are  considering,  in  attempting  to  carry  on  its  business  in  a  man- 
ner which  requires  corporate  powers  under  legislative  sanction,  can 
claim,  in  a  jurisdiction  foreign  to  the  one  which  gave  those  powers, 
that  it  is  only  a  partnership  of  individuals. 

We  have  no  hesitation  in  holding  that,  as  the  law  of  corporations 
is  understood  in  this  country,  the  association  is  a  corporation,  and 
that  the  law  of  Massachusetts,  which  only  permits  it  to  exercise  its 
corporate  function  in  that  State  on  the  condition  of  payment  of  a 
specific  tax,  is  no  violation  of  the  Federal  Constitution  or  of  any  treaty 
protected  by  said  Constitution. 

Mr.  Justice  Bradley.  :  — 

Whilst  I  agree  in  the  result  which  the  court  has  reached,  I  differ 
from  it  on  the  question  whether  the  company  is  a  corporation.  I 
think  it  one  of  those  special  partnerships  which  are  called  joint- 
stock  companies,  well  known  in  England  for  nearly  a  century,  and 
cannot  maintain  an  action  or  be  sued  as  a  corporation  in  this  coun- 
try without  legislative  aid.  But  as  it  is  a  company  associated  under 
the  laws  of  a  foreign  country,  it  comes  within  the  scope  of  the  Mas- 
sachusetts statute,  and  cannot  claim  exemption  from  its  operation 
for  the  causes  alleged  in  that  behalf.  It  could  not  have  been  the 
intent  of  the  treaty  of  1815  to  prevent  the  States  from  imposing 
taxes  or  license  laws  upon  either  British  corporations  or  joint-stock 
companies  desiring  to  establish  banking  or  insurance  business 
therein.  And  certainly  these  companies  cannqt  be  exempted  from 
such  laws  on  the  ground  that  citizens  of  other  States  have  chosen 
to  take  some  of  their  shares.  Judgment  affirmed. 


THE   QUEEN  v.   AENAUD. 
(16  L.  J.  N.  s.  C.  L  50.    1846.) 

The  judgment  of  the  Court  was  delivered  by  ' 

Lord  Dbnman,  C.  J. :  — 

The  object  of  the  present  mandamus  is  to  compel  the  custom- 
house officers  to  register  a  vessel,  the  property  of  the  Pacific  Steam 
Navigation  Company.  The  company  is  a  corporation  by  charter  of 
her  present  Majesty,  for  the  purpose  of  providing  vessels,  and 
employing  them  in  the  Pacific  Ocean.  It  is  admitted  by  the  de- 
fendants that  the  company,  as  a  British  corporation,  might  be 
owners  of  British-built  vessels,  and  prima  facie  would  be,  as  such 
corporation,  entitled  to  register  them,  under  the  provisions  of  the 

1  The  statement  of  facta  is  omitted. 
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8  &  9  Vict.  c.  89,  applicable  to  the  registry  of  vessels  by  corporations. 
But  it  is  said  that  some  of  the  members  of  the  corporation  are  not 
British  subjects,  but  foreigners;  and,  consequently;  that  the  vessel 
does  not  wholly  belong  to  Her  Majesty's  subjects,  as  required  by  the 
5th  section  of  the  act,  and  is  within  the  prohibition  contained  in  the 
12th  section  of  the  act,  against  foreigners  being  entitled  to  be  owners, 
in  whole  or  in  part,  directly  or  indirectly,  of  any  vessel  requiring  to 
be  registered.  Now,  it  appears  to  us  that  the  British  corporation  is, 
as  such,  the  sole  owner  of  the  ship,  and  a  British  subject  within  the 
meaning  of  the  5th  section,  as  far  as  such  a  term  can  be  applicable  to 
a  corporation,  notwithstanding  some  foreigners  may  individually  have 
shares  in  the  company,  and  that  such  individual  members  of  the  cor- 
poration are  not  entitled,  in  whole  or  in  part,  directly  or  indirectly, 
to  be  owners  of  the  vessel.  The  individual  members  of  the  corpora- 
tion, no  doubt,  are  interested  in  one  sense  in  the  property  of  the  cor- 
poration, as  they  may  derive  individual  benefit  from  its  increase,  or 
loss  from  its  destruction;  but  in  no  legal  sense  are  the  individual 
members  the  owners.  If  all  the  individuals  of  the  corporation  were 
duly  qualified  British  subjects,  they  could  not  register  the  vessel  in 
their  individual  names  as  owners ;  but  must  register  it  as  belonging 
wholly  to  the  corporation  as  owner.  The  terms  of  the  23d  section, 
with  respect  to  the  condition  of  the  bond  to  be  given  upon  obtaining 
the  registry,  as  to  foreigners  purchasing  or  becoming  entitled  to  any 
part  or  share  of  or  interest  in  any  ship  or  vessel,  would  appear  to  be 
applicable  to  a  case  of  purchase  or  transfer  of  property  in  the  vessel 
itself,  as  it  provides  that  the  certificate  shall  be  delivered  up  "  within 
seven  days  after  such  purchase  or  transfer  of  property  in  such  ship," 
and  does  not,  as  it  seems  to  us,  bear  materially  on  the  present  ques- 
tion. It  was  contended  that  the  effect  might  be  to  defeat  the  object 
and  policy  of  the  navigation  laws  in  this  respect,  inasmuch  as  the  in- 
dividual members  of  the  British  corporation  might,  either  originally 
or  by  transfer,  be  all  foreigners.  Such  does  not  appear  to  be  contem- 
plated or  provided  for  by  the  act  in  question.  If  it  be  casus  omissus, 
and  evil  consequences  arise,  they  may  be  remedied  by  the  interfer- 
ence of  the  Legislature,  or  possibly  (though  we  do  not  wish  to  be 
understood  as  giving  any  opinion  upon  this  point),  by  repealing  the 
letters-patent,  as  improvidently  giving  powers  operating  to  defeat  the 
law  and  public  policy,  and,  in  future  patents,  by  providing  against 
the  objection.  But,  as  the  case  stands,  it  seems  to  us  that  the  British 
corporation  is,  to  all  intents,  the  legal  owner  of  the  vessel,  and  enti- 
tled to  the  registry,  and  that  we  cannot  notice  any  disqualification  of 
an  individual  member,  which  might  disable  him,  if  owner,  from  regis- 
tering the  vessel  in  his  own  name.  There  will,  therefore,  be  judg- 
ment for  the  prosecutors,  and  a  peremptory  mandamus. 

Judgment  for  the  Crown. 
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WILLIAMSON  V.   SMOOT. 
(7  Martin  (La.)  34.     1819.) 

Appeal  from  the  court  of  the  First  District. 

Mathews,  J.,  delivered  the  opinion  of  the  court :  — 

The  plaintiffs  having  caused  an  attachment  to  be  levied  on  the 
steamboat  Alabama,  the  St.  Stephens  Steamboat  Company  intervened 
in  their  corporate  capacity,  and  claimed  her  as  their  property.  The 
intervening  party  are  a  body  politic,  created  by  an  act  of  the  Legis- 
lature of  the  territory  of  Alabama,  the  capital  stock  of  which  is 
divided  into  shares  of  a  certain  amount,  and  Smoot  the  defendant 
owns  ten  of  them,  subscribed  for  by  him. 

The  questions  to  be  decided  are,  1.  Is  it  proper  for  our  courts  of 
justice  to  recognize,  in  their  judicial  proceedings,  the  company  as  a 
corporate  body  ?  2.  Can  the  shares  of  stock  of  any  individual  stock- 
holder be  legally  attached  ? 

I.  The  propriety  or  legality  of  one  sovereign  State  acknowledging 
and  favoring  the  rights  and  privileges  of  political  bodies  of  another 
State,  are  opposed  on  the  ground  of  their  being  in  violation  of  the 
sovereignty  of  that  which  recognizes  the  acts  of  incorporation  of  the 
other,  and  to  the  prejudice  of  the  rights  of  its  citizens.  It  does  not 
appear  to  this  court  that  these  things  will  of  necessity  result,  in 
every  case,  from  such  acknowledgment  and  recognition.  When  at- 
tempts directly  opposed  to  the  sovereign  power  of  a  State  and  the 
rights  of  its  citizens  are  made  by  the  political  bodies  of  another,  they 
certainly  ought  to  be  repelled,  and  so  ought  such,  if  made  by  corpo- 
rations deriving  their  existence  from  the  government  under  which 
they  act.  But  as  the  present  claim  of  the  St.  Stephens  Steamboat 
Company  is  not  of  this  nature,  we  are  of  opinion  that  they  ought  to 
be  allowed  to  prosecute  it  in  their  corporate  capacity. 

II.  The  existence  of  the  claimants  being  recognized  as  a  body  cor- 
porate, and  it  being  admitted  that  the  boat  attached  belongs  to  them 
as  a  part  of  their  common  stock,  it  is  clear  that  Smoot  does  not  pos- 
sess such  certain  and  distinct  individual  property  in  it  as  to  make  his 
interest  attachable.  The  estate  and  rights  of  a  corporation  belong  so 
completely  to  the  body,  that  none  of  the  individuals  who  compose  it 
has  any  right  of  ownership  in  them,  nor  can  dispose  of  any  part  of 
them  (Civ.  Code,  88,  art.  11). 

The  court  is  of  opinion  that  the  district  court  erred  in  disallowing 
the  claim  of  the  company. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
be  annulled,  avoided,  and  reversed,  and  that  the  attachment  of  the 
plaintiff  and  appellant  be  quashed  so  far  as  it  relates  to  the  said 
steamboat  the  "  Alabama,"  and  that  she  be  released  therefrom. 
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TOMLINSON  V.   BEICKLAYERS'   UNIOK. 

(37/nrf.  308.     1882.) 

From  the  Superior  Court  of  Marion  County. 
HowK,  J. :  — 

The   only  question  presented  for  decision  by  the  record  of  this 
cause  and  the  error  assigned  thereon  is  this  :  Does  the  complaint 
of  the   appellants,   the    plaintiffs    below,    state   facts    sufficient    to 
constitute  a  cause   of  action  ?     In  their  complaint  the   appellants 
alleged,  in  substance,  that  on  or  about  the  28th  day  of  August,  1867, 
they  and  others  formed  a  voluntary  association,  known  as  and  named 
"  The  Bricklayers'  Union  of  Indianapolis  ; "  that  the  objects  of  the 
association  were  to  unite  all  practical  bricklayers  so  as  to  secure 
concert  of  action  in  whatever  tended  to  their  interests,  and  to  afford 
pecuniary  aid  to  the  members  thereof,  when  disabled  from  sickness, 
accident,  or  misfortune ;  that  immediately  upon  the,  organization  of 
the  association  a  code  of  by-laws  and  constitution  were  adopted, 
fixing  the  amount  of  dues,  fines,  and  assessments  payable   by  each 
member  of  the  association ;  that  from  1867  to  April,  1879,  some  five 
hundred  or  more  members  joined  the  association,  among  whom  Were 
the  appellants,  and  each  and  all  paid  their  money  in  dues,  fines,  and 
assessments,  which  money  was  placed  in  one  general  fund,  until,  in 
April,  1879,  the  same  amounted  to  the  sum  of  about  eight  thousand 
dollars,  belonging  to  the  said  members  as  a  joint  and  general  fund 
for  the  benefit  of  each  and  all  of  them ;  that  after  the  association 
had  been  duly  incorporated  the    appellants   and  many  others,  for 
whose  benefit  the  appellants  sued,  to  the  number  of  five  hundred, 
made  and  adopted  the  by-laws  and  constitution  governing  the  asso- 
ciation ;  that  since  such  organization,  and  before,  the  appellants  each 
and  all,  and  about  four  hundred  others  whose  names  could  not  be 
given,  because  they  were  in  books  of  which  the  appellee  had  control, 
contributed  different  amounts,  and  the  same  were  under  the  control 
of  the  association,  in  trust  for  the  appellants  and  the  other  members 
of  the  association,  in  which  they  all  had  a  general  interest ;  that  the 
association  continued  until  about  April,  1879,  when  a  few  of  its 
members,  twenty   in  number,   without   the   knowledge,   consent,  or 
approval,   or  the  legal  right  to  do  so,   unlawfully,  wrongfully,  and 
secretly  abandoned  and  pretended  to  dissolve  the  said  corporation, 
and  pretended  to   form  a   new  association,  to  be  known  as   "The 
Bricklayers'  Union  No.  1,  of  Indiana,"  the  appellee,  and  as  soon  as 
the  pretended  new  organization  was  formed  they  secretly,  unlawfully, 
and  wrongfully  converted  the  said  fund  of  the  appellants  and  the 
other  members  of  the  old  association  to  the  use  of  the  appellee,  and 
the  same  was  then  in  their  or  its  possession ;  and  the  appellee,  al- 

VOL.  I.  —  3 
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though  often  requested,  refused  to  pay  the  same  to  the  appellants 
and  the  other  members  of  the  old  association,  and  refused  to  allow 
the  appellants  and  other  members  of  the  first  organization  to  partici- 
pate in  the  new  organization,  and  refused  them  all  rights  of  property 
therein,  and  claimed  that  the  appellants  and  those  for  whom  they 
sued  were  not  members  thereof,  and  claimed  the  said  fund  as  their 
own,  and  refused  the  appellants  any  and  all  benefits  therefrom ;  that 
at  the  time  of  said  conversion  and  pretended  dissolution,  and  the 
formation  of  the  pretended  new  organization,  the  appellants  and 
many  others,  for  whom  they  sued,  were  members  in  good  standing 
of  the  old  association ;  and  that  the  defendants  had  also  unlawfully 
converted  all  the  lodge  furniture  and  personal  property,  of  the  value 
of  three  hundred  dollars,  without  right  and  wrongfully,  to  their  own 
use,  and  then  had  possession  thereof. 

The  appellants  further  alleged  that  the  appellee  had  forfeited  its 
charter  and  corporate  rights,  by  refusing  to  allow  them  to  participate 
in  the  new  organization ;  and  in  this,  that  less  than  a  quorum  had 
pretended  to  transact  business  ;  and  in  this,  that  its  president  had 
allowed  money  to  be  drawn  contrary  to  its  constitution  ;  and  in  this, 
that  the  recording  secretary  had  failed  to  keep  a  correct  record  of 
the  transactions  of  each  meeting,  and  to  make  a  quarterly  report  of 
such  transactions,  and  to  deliver  to  his  successor  the  books,  records, 
and  property  of  the  appellee  ;  and  in  this,  that  its  financial  secretary 
had  failed  to  discharge  his  duties  and  been  allowed  to  continue  in 
office  ;  and  in  this,  that  its  members  were  allowed  to  remain  in  good 
standing  without  paying  dues,  etc. ;  and  in  this,  that  its  treasurer 
had  failed  to  discharge  his  duties  ;  and  in  this,  that  its  trustees  had 
converted  the  above  described  property  of  the  old  association  to  the 
exclusive  use  of  appellee ;  and  in  this,  that  it  had  used  the  money 
for  other  and  different  purposes  than  that  specified  in  its  constitu- 
tion; and  in  dissolving  the  Union,  contrary  to  the  terms  of  its 
constitution.     Wherefore,  etc. 

We  are  of  the  opinion  that  the  appellee's  demurrer,  for  the  want 
of  facts,  was  correctly  sustained  to  the  appellants'  complaint.  Con- 
ceding all  the  facts  stated  in  the  complaint  to  be  true  as  alleged, 
they  constitute  no  cause  of  action  in  favor  of  the  appellants  and 
against  the  appellee.  It  will  be  seen  that  the  wrongful  conversion 
of  the  money  and  property  of  the  first  corporation  is  alleged  to  have 
been  committed  by  its  twenty  seceding  members,  who  were  not  made 
parties  to  this  action.  The  complaint  fails  to  show  the  appellee's 
liability  for  this  wrongful  conversion  to  the  plaintiffs  in  this  action. 
It  is  not  alleged  that  the  old  corporation  was  dissolved  in  any  legal 
manner,  and  it  cannot  be  said,  we  think,  that  the  secession  of 
twenty  members  would  or  ought  to  work  the  dissolution  of  a  corpor- 
ation having  five  hundred  members.  If  the  old  corporation  is  still  a 
legal  entity,  and  it  must  be  presumed  to  be  such,  at  least  until  the 
contrary  is  shown,  the  right  of  action  for  the  wrongful  conversion  of 
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its  money  and  property  would  be  in  such  old  corporation,  and  not  in 
any  of  its  members,  however  numerous  they  were ;  for  the  money 
and  property  of  a  corporation  belong  to  it,  and  not  to  its  individual 
members.  It  follows,  therefore,  that  the  complaint  does  not  state  a 
cause  of  action,  in  favor  of  the  appellants,'  for  the  wrongful  conver- 
sion of  the  money  and  property  described  therein. 

It  seems  to  us,  also,  that  the  allegations  of  the  complaint  in  rela- 
tion to  the  forfeiture  of  appellee's  charter  do  not  constitute  a  cause 
of  action  in  favor  of  the  appellants.  If  it  were  true  that  the  ap- 
pellee and  its  officers  and  members  had  violated  every  section  of  its 
by-laws  and  constitution,  it  is  certain,  we  think,  that  such  violations 
would  not  give  the  appellants  any  right  of  action  or  legal  cause  of 
complaint  against  the  appellee ;  for  it  was  not  shown  that  the  ap- 
pellants were  members  of  the  appellee-corporation. 

We  have  found  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 


WHEELOCK  V.   MOULTON, 
(15  Vt.  519.    1843. 

In  Chanceet. 

This  was  an  appeal  from  a  decree  of  the  Court  of  Chancery,  in 
favor  of  the  orator,  upon  a  bill  of  foreclosure,  in  which  the  orator 
alleged,  that  the  defendants,  Moulton  and  Hutchinson,  on  the  3d  day 
of  September,  1835,  by  deed,  under  their  hand  and  seal,  in  which 
they  described  themselves  as  "  sole  proprietors  and  owners  of  all  the 
shares  of  the  Woodstock  Manufacturing  Company,"  conveyed  to  the 
orator  "a  certain  piece  of  land,  lying  and  being  in  Woodstock,  in 
the  County  of  Windsor,  and  State  of  Vermont,  described  as  follows, 
viz.  :  it  being  two  hundred  shares,  numbers  as  follows, — No.  1.  to 
two  hundred,  inclusive,  one  hundred  dollars  each  share,  and  being  all 
the  shares  of  said  company  in  the  capital  stock  of  the  manufactur- 
ing company  established  at  Woodstock,"  etc.  —  to  which  deed  there 
was  a  condition  of  defeasance  upon  the  payment  of  a  note  of  the 
same  date,  for  the  sum  of  $14,000,  executed  by  the  said  Moulton  and 
Hutchinson  to  the  orator ;  that  the  consideration  for  said  note  was 
paid  to  said  Moulton  and  Hutchinson  for,  and  the  same  went  to  the 
use  of,  the  said  company ;  that  said  company,  though  incorporated 
by  statute,  were  not  then  organized,  and  had  no  officers  appointed, 
but  owned  certain  real  estate  (described),  and  claiming  that  the  same 
was  conveyed  to  the  orator  by  said  deed,  and  praying  that  said  Moul- 
ton and  Hutchinson,  and  said  manufacturing  company  might  be  de- 
creed to  pay  the  amount  due  on  said  note,  or  be  foreclosed,  etc. 

The  defendants,  Moulton  and  Hutchinson,  did  not, make  answer, 
and  the  bill,  as  to  them,  was  taken  as  confessed.    The  manufacturing 
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company  answered,  alleging  an  organization  of  the  company  and 
appointment  of  officers,  on  the  28th  of  February,  1835,  the  division 
of  the  stock  into  two  hundred  shares,  and  a  deed  from  the  defen- 
dant, Lloulton,  to  the  company,  of  all  the  land  mentioned  in  the  bill, 
in  part  payment  for  shares  ;  admitting  the  execution  of  the  mortgage 
mentioned  in  the  bill,  but  denying  that  it  was  intended  as  a  convey- 
ance of  anything  more  than  the  said  two  hundred  shares,  which,  it 
was  admitted,  were  all  the  shares  in  the  company  stock ;  and  deny- 
ing that  the  consideration  of  the  note  was  received  for,  or  went  to 
the  use  of,  said  company. 

It  was  thereupon  referred  to  a  master  to  ascertain  the  amount  due 
the  orator,  who  reported  the  sum  of  $2,696.81,  which  the  court  de- 
creed should  be  paid  by  a  certain  time  specified,  or  that,  in  default 
thereof,  the  defendants  should  be  foreclosed,  etc. 

Ebdfield,  J. :  — 

It  is  hardly  necessary  to  say,  that  if  the  orators  prevail  here,  it 
must  be,  as  in  all  cases,  secundum,  allegata  et  probata.  This  is  a  bill 
of  foreclosure  upon  the  land  described,  counting  upon  the  deed,  as  a 
mortgage  of  the  land,  executed  by  the  company.  It  is  neither  a  bill 
to  compel  the  company  to  assume  the  payment  of  the  debt,  as  one 
contracted  by  their  agents  for  their  benefit,  nor  to  compel  them  to 
perfect  an  imperfect  conveyance ;  but  merely  a  common  bill  of  fore- 
closure, giving,  as  every  pleader  should  do,  the  construction  of  the 
deed  upon  which  the  orator  bases  his  claim. 

To  enable  the  orator  to  succeed  in  the  present  bill,  he  must  make 
out,  1st,  that  the  deed  is,  in  legal  effect,  the  proper  deed  of  the  cor- 
poration; and,  2d,  that  it  was  the  intention  of  the  instrument  to 
convey  the  land  belonging  to  the  company,  instead  of  the  shares. 

There  is  a  prior  question,  which  has  been,  to  some  extent,  dis- 
cussed, but,  as  it  is  in  no  sense  decisive  of  the  case,  it  is  not  deemed 
expedient  to  devote  much  time  to  the  examination  of  it.  It  is  the 
question,  how  far  the  debt  is  the  proper  debt  of  the  corporation.  It 
would  seem  to  be,  in  terms,  the  debt  of  agents,  contracted,  no  doubt, 
for  the  benefit  of  the  company.  In  this  state  of  the  case  there  is 
nothing  improbable  either  in  the  agents  mortgaging  their  shares  in 
the  corporation,  or  in  the  corporation  mortgaging,  their  land  and 
building  as  security. 

I.  Upon  the  question,  how  far  the  deed  is,  in  terms,  the  deed  of 
the  corporation,  it  seems  not  a  little  difficult  to  argue  the  affirmative 
from  the  contract.  The  deed  is  signed  by  the  names  of  Moulton  and 
Hutchinson,  with  no  addition  whatever,  and,  in  the  body  of  the  deed, 
they  describe  themselves  as  "  proprietors  and  owners  of  all  the  shares 
of  the  Woodstock  Manufacturing  Company."  When  it  is  considered 
that  a  corporation  is  a  mere  abstraction,  a  mere  existence  in  law, 
and  can  act  only  by  its  votes,  through  its  agents,  and  that  a  power 
to  convey  land  must  be  strictly  followed,  it  is  in  vain  to  argue  that 
this  deed  is,  in  terms,  or  in  legal  effect,  the  deed  of  the  corporation. 
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It  is  well  settled  that,  at  common  law,  a  corporation  could  only  con- 
vey land  by  its  corporate  seal.  4  Kent's  Com.  457.  Eeal  estate 
must  always  be  conveyed  according  to  the  lex  loci.  And  by  the  law 
of  this  State  then  in  force,  corporations  could  only  convey  their  lands 
and  real  estate,  by  the  deed  of  their  president,  reciting  the  vote  of 
the  corporation  authorizing  the  conveyance.  In  order  to  bind  the 
corporation,  the  deed  must  be  theirs,  expressly  Or  by  adoption.  An- 
gell  &  Ames,  109,  115,  168.  The  fact  that  the  signers  of  this  deed 
owned  the  whole  of  the  shares  will  make  no  difference  in  regard  to 
the  necessity  of  a  vote  of  the  corporation  in  order  to  convey  the  land. 
The  title  to  the  land  was  in  the  corporation,  not  in  the  individual 
stockholders.  The  deed  of  one  or  of  any  number  of  the  stockhold- 
ers will  not  affect  the  title  of  the  land.  ThB  shareholders  are  not 
tenants  in  common  of  the  land.  They  have  no  title  whatever  to 
alny  of  the  property  of  the  (Corporation.  It  is  true  that  one  who 
owned  all  the  shares  might  control  the  corporation,  and  so  he  could 
if  he  owned  a  majority  of  the  shares ;  but  he  could,  in  either  case, 
do  it  only  by  a  vote  of  the  corporation,  at  a  meeting  held  in  strict 
accordance  with  the  statutes  of  the  corporation.  This,  in  the  present 
case,  was  not  attempted.  And  the  deed  is  what  its  terms  import,  — 
that  of  Moulton  and  Hutchinson,  in  their  private  capacity,  as  the  own- 
ers of  all  the  shares  in  the  corporation,  for  the  same  reason  that  any 
tnan  who  professes  to  convey  the  title  of  land,  or  other  property, 
does  it  as  the  owner  of  that  property. 

So  strict  is  the  law  in  regard  to  the  conveyance  of  land  by  a  power, 
that  had  these  p'ersons  been  authorized  by  the  vote  of  the  corporation 
to  convey  the  land,  this  deed  must  have  been  wholly  inoperative. 
Wilkes  V.  Berk  (2  East,  142)  ;  Roberts  v.  Button  (14  Vt.  196),  and 
cases  there  cited. ^ 

In  this  state  of  the  case  a  majority  of  the  court  think  there  is  no 
good  ground  for  sustaining  the  bill  against  the  corporation. 

The  decree  of  the  Chancellor  is  reversed,  and  the  cause  remanded 
to  the  Court  of  Chancery,  with  this  mandate,  that  the  bill  be  dismissed 
with  costs  as  to  the  corporation,  and  that  the  orator  be  suffered  to 
take  such  a  decree  against  Moulton  and  Hutchinson,  the  other  de- 
fendants, as  may  be  consistent  with  the  scope  and  prayer  of  his  bill 
and  as  he  may  be  advised  by  counsel. 

1  Part  of  the  opinion  relating  to  the  construction  of  the  deed  is  omitted. 
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BUTTON  V.  HOFFMAN. 

(61  Wis.  20.    1884.) 

Appeal  from  the  Circuit  Court  for  Jackson  County. 

The  defendant  appealed  from  a  judgment  in  favor  of  the  plaintiff. 

Oeton,  J. :  — 

This  is  an  action  of  replevin  in  V7hich  the  title  of  the  plaintiff  to 
the  property  was  put  in  issue  by  the  answer. 

In  his  instructions  to  the  jury  the  learned  judge  of  the  Circuit 
Court  said  :  "  I  think  the  testimony  is  that  the  plaintiff  had  the  title 
to  the  property."  The  evidence  of  the  plaintiff's  title  was  that  the 
property  belonged  to  a  corporation  known  as  "The  Hay  den  &  Smith 
Manufacturing  Company,"  and  that  he  purchased  and  became  the 
sole  owner  of  all  the  capital  stock  of  said  corporation.  As  the  plain- 
tiff in  his  testimony  expressed  it,  "I  bought  all  the  stock.  I  own  all 
the  stock  now.  I  became  the  absolute  owner  of  the  mill.  It  be- 
longed at  that  time  to  the  company,  and  I  am  the  company."  There 
was  no  other  evidence  of  the  condition  of  the  corporation  at  the  time. 
Is  this  sufiScient  evidence  of  the  plaintiff's  title?  We  think  not. 
The  learned  counsel  of  the  respondent  in  his  brief  says  :  "  The  prop- 
erty had  formerly  belonged  to  the  Hayden  &  Smith  Manufacturing 
Company,  but  the  respondent  had  purchased  and  become  the  owner 
of  all  the  stock  of  the  company,  and  thus  became  its  sole  owner." 

From  the  very  nature  of  a  private  business  corporation,  or,  indeed, 
of  any  corporation,  the  stockholders  are  not  the  private  and  joint 
owners  of  its  property.  The  corporation  is  the  real,  though  artificial, 
person  substituted  for  the  natural  persons  who  procured  its  creation 
and  have  pecuniary  interests  in  it,  in  which  all  its  property  is  vested, 
and  by  which  it  is  controlled,  managed,  and  disposed  of.  It  must 
purchase,  hold,  grant,  sell,  and  convey  the  corporate  property,  and 
do  business,  sue  and  be  sued,  plead  and  be  impleaded,  for  corporate 
purposes  by  its  corporate  name.  The  corporation  must  do  its  busi- 
ness in  a  certain  way,  and  by  its  regularly  appointed  officers  and 
agents,  whose  acts  are  those  of  the  corporation  only  as  they  are 
within  the  powers  and  purposes  of  the  corporation.  In  an  ordinary 
copartnership  the  members  of  it  act  as  natural  persons  and  as  agents 
for  each  other,  and  with  unlimited  liability.  But  not  so  with  a  cor- 
poration ;  its  members,  as  natural  persons,  are  merged  in  the  corporate 
identity.  Ang.  &  A.  on  Corp.  §§  40,  46,  100,  591,  595.  A  share  of 
the  capital  stock  of  a  corporation  is  defined  to  be  a  right  to  partake, 
according  to  the  amount  subscribed,  of  the  surplus  profits  obtained 
from  the  use  and  disposal  of  the  capital  stock  of  the  company  to 
those  purposes  for  which  the  company  is  constituted.  Id.  §  657. 
The  corporation  is  the  trustee  for  the  management  of  the  property, 
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and  the  stockholders  are  the  mere  cestui  que  trusts.  Gray  v.  Port- 
land Bank  (3  Mass.  365)  ;  Eidman  v.  Bowman  (4  Am.  Corp.  Gas.  350). 
The  right  of  alienation  or  assignment  of  the  property  is  in  the  cor- 
poration alone,  and  this  right  is  not  affected  by  making  the  stock- 
holders individually  liable  for  the  corporate  debts.  Aug.  &  A.  on 
Corp.,  §  191 ;  Pope  v.  Brandon  (2  Stewart  (Ala.),  401)  ;  Whitwell  v. 
Warner  (20  Vt..444).  The  property  of  the  corporation  is. the  mere  in- 
strument whereby  the  stock  is  made  to  produce  the  profits,  which  are 
the  dividends  to  be  declared  from  time  to  time  by  corporate  authority 
for  the  benefit  of  the  stockholders,  while  the  property  itself,  which 
produces  them,  continues  to  belong  to  the  corporation.  Bradley  v. 
Holdsworth  (3  Mees.  &  W.  422) ;  Waltham  Bank  v.  Waltham  (10  Met. 
334) ;  Tippets  v.  Walker  (4  Mass.  596).  The  corporation  holds  its 
property  only  for  the  purposes  for  which  it  was  permitted  to  acquire 
it,  and  even  the  corporation  cannot  divert  it  from  such  use,  and  a 
shareholder  has  no  legal  right  to  it,  or  the  profits  arising  therefrom, 
until  a  lawful  division  is  made  by  the  directors  or  other  proper  offi- 
cers of  the  corporation,  or  by  judicial  determination.  Ang.  &  A.  on 
Corp.  §§  160,  190,  657;  Hyatt  v.  Allen  (4  Am.  Corp.  Cas.  624).  A 
conveyance  of  all  the  capital  stock  to  a  purchaser  gives  to  such  pur- 
chaser only  an  equitable  interest  in  the  property  to  carry  on  business 
under  the  act  of  incorporation  and  in  the  corporate  name,  and  the 
corporation  is  still  the  legal  owner  of  the  same.  Wilde  v.  Jenkins  (4 
Paige,  481).  A  legal  distribution  of  the  property  after  a  dissolution 
of  the  corporation  and  settlement  of  its  affairs,  is  the  inception  of 
any  title  of  a  stockholder  to  it,  although  he  be  the  sole  stockholder. 
Ang.  &  A.  on  Corp.  §  779  a. 

These  general  principles  sufficiently  establish  the  doctrine  that  the 
owner  of  all  the  capital  stock  of  a  corporation  does  not  therefore  own 
its  property,  or  any  of  it,  and  does  not  himself  become  the  corpora- 
tion, as  a  natural  person,  to  own  its  property  and  do  its  business  in 
his  own  name.  While  the  corporation  exists  he  is  a  mere  stock- 
holder of  it,  and  nothing  else.  The  consequences  of  a  violation  of 
these  principles  would  be  that  the  stockholders  would  be  the  private 
and  joint  owners  of  the  corporate  property,  and  they  could  assume 
the  powers  of  the  corporation,  and  supersede  its  functions  in  its  use 
and  disposition  for  their  own  benefit  without  personal  liability,  and 
thus  destroy  the  corporation,  terminate  its  business,  and  defraud  its 
creditors.  The  stockholders  would  be  the  owners  of  the  property, 
and  at  the  same  time  it  would  belong  to  the  corporation.  One  stock- 
holder owning  the  whole  capital  stock  could,  of  course,  do  what  sev- 
eral stockholders  could  lawfully  do.  It  is  said  in .  Utica  v.  Churchill 
(33  N.  Y.  161),  "  the  interest  of  a  stockholder  is  of  a  collateral  nature, 
and  is  not  the  interest  of  an  owner ; "  and  in  Hyatt  v.  Allen  {supra), 
that  "  a  shareholder  in  a  corporation  has  no  legal  title  to  its  prop- 
erty or  profits  until  a  division  is  made."  In  Winona  &  St.  P.  R.  R. 
Co.  v.  St.  P.  &  S.  C.  R.  R.  Go.  (23  Minn.  359),  it  is  held  that  the  cor- 
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poration  is  still  the  absolute  owner,  and  vested  with  the  legal  title  of 
the  property,  and  the  real  party  in  interest,  although  another  party 
has  become  the  owner  of  the  sole  beneficial  interest  in  its  rights, 
property,  and  immunities.  In  Baldwin  v.  Canfield  (26  Minn.  43),  it 
was  held  that  the  sole  owner  of  the  stock  did  not  own  the  land  of 
the  corporation  so  as  to  convey  the  same.  In  Bartlett  v.  Briohett  (14 
Allen,  62),  an  action  of  replevin  was  brought  by  A.,  B.,  and  C,  as  the. 
"  Trustees  of  the  Ministerial  Fund  in  the  North  Parish  in  Haverhill," 
which  was  the  corporate  name.  In  portions  of  the  writ  the  plaintiffs 
were  referred  to  as  "  the  said  trustees  "  and  "  the  said  plaintiffs." 
In  the  bond,  "  A.,  B.,  and  C,  trustees  as  aforesaid,"  became  bound, 
and  the  ofBcer,  in  his  return,  certiiied  that  he  had  taken  a  bond 
"  from  the  within  named  A.,  B.,  and  C,"  and  the  property  was  re- 
ceipted by  "A.,  B.,  and  C,  plaintiffs."  It  was  held  that  the  action 
was  not  by  the  corporation,  as  it  should  have  been,  and  judgment  was 
rendered  for  the  defendant.  It  is  said  in  Van  Allen  V.  Assessors  (3 
Wall.  684),  "  the  corporation  is  the  legal  owner  of  all  the  property  of 
the  bank,  both  real  and  personal."  In  WiUe  v.  Jenkins  {supra), 
where  a  copartnership  bought  all  the  properties  and  effects,  together 
with  the  franchises,  of  a  corporation,  and  elected  themselves  trustees 
of  the  corporation,  it  was  held  that  the  corporation  was  not  dissolved, 
and  that  the  legal  title  to  the  real  and  personal  property  was  still 
in  the  corporation  for  their  benefit.  In  Mickles  v.  B.  C.  Bank  (11 
Paige,  118),  it  was  held  that,  although  a  corporation  was  deemed  to 
have  surrendered  its  charter  for  non-user,  it  was  not  dissolved,  and 
would  not  be,  until  its  dissolution  was  judicially  declared,  and  that 
until  then  its  property  could  be  taken  and  sold  by  its  judgment  cred- 
itors. In  Bennett  v.  Am.  Art  Union  (5  Sandf.  Super.  Ct.  614),  it  Was 
held  that,  "  as  a  general  rule,  the  whole  title,  legal  and  equitable 
(to  its  property),  is  vested  in  the  corporation  itself,"  and  that  the 
individual  members  have  no  other  or  greater  interest  in  it  than 
is  expressly  given  to  them  by  the  charter,  and  the  prayer  of  the  com- 
plainant, as  a  shareholder  in  the  Art  Union,  for  an  injunction  against 
a  certain  disposition  of  its  property,  was  denied  because  he  had  no 
interest  in  it.     See,  also,  Goodwin  v.  Hardy  (57  Me.  143). 

It  is  true  that  none  of  the  above  cases  are  precisely  parallel  with 
the  present  case  in  facts,  but  they  are  sufficienitly  analogous  to  be 
authority  upon  the  principle  that  the  plaintiff,  as  the  sole  stockholder 
of  the  corporation,  is  not  the  legal  owner  of  its  property.  He  may 
have  an  equitable  interest  in  it,  but  in  this  action  he  must  show  a 
legal  title  to  the  property  in  himself  in  order  to  recover,  and  he  has 
shown  that  such  title  is  in  another  person.  Timp  v.  DocTcham  (32 
Wis.  146) ;  Sensenbrenner  v.  Mathews  (48  Wis.  250).  In  analogy  to 
the  above  principle  it  was  held  in  Murphyt.  Hanrahan  (50  Wis.  485), 
that  the  sole  heirs  of  an  estate  did  not  have  such  a  legal  title  to  a 
promissory  note  given  to  their  father  as  would  entitle  them  to  sue 
the  maker  upon  it,  because  the  title  to  it  was  in  the  administrator, 
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and  they  could  obtain  the  title  only  by  administration  and  distribu- 
tion according  to  law.  The  heirs  in  that  case  certainly  had  as  much 
equitable  interest  in  that  note  as  this  plaintiif  has  in  the  property  in 
controversy. 

The  want  of  title  to  the  property  being  fatal  to  the  plaintiff's  re- 
covery in  the  action  between  the  present  parties,  other  alleged  errors 
will  not  be  considered. 

By  the  Court.  —  The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 
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CHAPTER  II. 
CREATION  AND  CITIZENSHIP  OF  A  CORPORATION. 


FEANKLIN  BEIDGE  COMPANY  v.   WOOD. 
{U  Ga.  80.     1853.) 

Assumpsit  in  Heard  Superior  Court. 

The  Franklin  Bridge  Company  was  incorporated  under  the  Act  of 
the  Legislature  of  1843,  to  prescribe  the  mode  of  incorporating  com- 
panies for  certain  purposes,  by  an  order  of  the  Inferior  Court  of 
Heard  County. 

The  company  sued  the  defendant.  Wood,  for  his  subscription  to 
their  stock. 

The  defendant  pleaded  that  the  company  was  not  legally  incor- 
porated ;  contending  that  the  act  of  the  Legislature,  referred  to,  was 
unconstitutional  and  void. 

Upon  argument,  the  court  held  that  the  act  aforesaid  was  uncon- 
stitutional, and  nonsuited  the  plaintiffs. 

To  this  decision  plaintiff  excepted. 

JBy  the  Court,  Lumpkin,  J.,  delivering  the  opinion :  — 

Is  the  Act  of  1843  and  that  of  1845,  amendatory  thereof,  pointing 
out  the  manner  of  creating  certain  corporations  and  defining  their 
rights,  privileges,  and  liabilities,  unconstitutional  ? 

By  the  first  section  of  the  Act  of  1843,  it  is  provided  "  That  when 
the  persons  interested  shall  desire  to  have  any  church,  camp-ground, 
manufacturing  company,  trading  company,  ice  company,  fire  company, 
theatre  company,  or  hotel  company,  bridge  company,  and  ferry  com- 
pany, incorporated,  they  shall  petition  in  writing  the  Superior  or 
Inferior  Court  of  the  county  where  such  association  may  have  been 
.  formed,  or  may  desire  to  transact  business  for  that  purpose,  setting 
forth  the  object  of  their  association,  and  the  privilege  they  desire  to 
exercise,  together  with  the  name  and  style  by  which  they  desire  to  be 
incorporated ;  and  said  court  shall  pass  a  rule  or  order,  directing  said 
petition  to  be  entered  of  record  on  the  minutes  of  said  court." 

Section  2  enacts  "That  when  such  rule  or  order  is  passed,  and 
said  petition  is  entered  of  record,  the  said  companies  or  associations 
shall  have  power  respectively,  under  and  by  the  name  designated  in 
their  petition,  to  have  and  use  a  common  seal ;  to  contract  and  be 
contracted  with ;  to  sue  and  be  sued ;  to  answer  and  be  answered  unto 
in  any  court  of  law  or  equity ;  to  appoint  such  officers  as  they  may 
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deem  necessary ;  and  to  make  such  rules  and  regulations  as  they  may 
think  proper  for  their  own  government ;  not  contrary  to  the  laws  of 
this  State ;  but  shaU  make  no  contracts  or  purchase  or  hold  any  prop- 
,  erty  of  any  kind,  except  such  as  may  be  absolutely  necessary  to  ckrry 
into  effect  the  object  of  their  incorporation.  Nothing  herein  contained 
shall  be  so  construed  as  to  confer  banking  or  insurance  privileges  on 
any  company  or  association  herein  enumerated ;  and  the  individual 
members  of  such  manufacturing,  trading,  th,eatre,  ice,  and  hotel  com- 
panies, shall  be  bound  for  the  punctual  payment  of  all  the  contracts 
of  said  companies,  as  in  case  of  partnership." 

The  third  section  declares  that  "  No  company  or  association  shall 
be  incorporated  under  this  act,  for  a  longer  period  than  fourteen 
years ;  but  the  same  may  be  renewed  whenever  necessary,  according 
to  the  provisions  of  the  first  section  of  this  act." 

The  fourth  section  confers  upon  the  Superior  and  Inferior  Courts 
respectively,  the  power  to  change  the  names  of  individuals. 

Section  fifth.  "For  entering  any  of  said  petitions  and  orders,  and 
furnishing  a  certified  copy  thereof,  the  clerk  shall  be  entitled  to  a 
fee  of  five  dollars  ;  except  in  cases  of  applications  by  individuals  for 
the  change  of  names,  —  in  which  case,  the  clerk  of  said  court  shall 
be  entitled  to  the  fee  of  one  dollar.  And  that  such  certified  copy 
•  shall  be  evidence  of  the  matters  therein  stated  in  any  court  of  law 
and  equity  in  this  State."     Cobb's  Digest,  542,  543. 

By  the  Act  of  1845  the  provisions  of  the  Act  of  1843  are  extended 
to  all  associations  and  companies  whatever,  except  banks  and  insur- 
ance companies ;  and  the  individual  members  of  all  such  incorporations 
are  made  personally  liable  for  all  the  contracts  of  said  associations  or 
companies.     Ibid. 

The  argument  against  the  validity  of  the  charter  of  the  Franklin 
Bridge  Company,  created  under  these  statutes,  is  this  :  — 

1.  That  in  England,  corporations  are  created  and  exist  by  pre- 
scription, by  Eoyal  Charter,  and  by  Act  of  Parliament.  With  us 
they  are  created  by  authority  of  the  Legislature,  and  not  otherwise. 
That  to  establish  a  corporation  is  to  enact  a  law ;  and  that  no  power 
but  the  legislative  body  can  do  this. 

2.  That  legislative  power  is  vested  under  our  Constitution,  in  the 
General  Assembly,  to  consist,  of  a  Senate  and  House  of  Representar 
tives,  to  be  elected  at  stated  periods  by  the  citizens  of  the  respective 
counties. 

3.  And  that  the  General  Assembly  is  bound  to  exercise  the  power 
of  making  laws  thus  conferred  upon  them  by  the  people  in  the  pri- 
mordial compact,  in  the  mode  therein  prescribed,  and  in  none  other ; 
and  that  a  law  made  in  any  other  mode  is  unconstitutional  and  void. 
That  the  Legislature  is  but  the  agent  of  their  constituents ;  and  that 
they  cannot  transfer  authority  delegated  to  them  to  any  other  body, 
corporate  or  otherwise,  —  not  even  to  the  Judiciary,  a  co-ordinate 
department  of  the  government,  unless  expressly  empowered  by  the 
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Constitution  to  do  so.  That  to  do  this  would  be  to  violate  one  of  the 
fundamental  axioms  of  jurisprudence  as  well  as  of  political  science, 
namely,  delegata  potestas  non  potest  delegari.  That  to  do  this  would 
not  only  be  to  disregard  the  constitutional  inhibition  which  is  binding 
upon  the  representative,  but  by  shifting  responsibility  introduce  inno- 
vations upon  our  system,  which  would  result  in  the  overthrow  and 
ultimate  destruction  of  our  political  fabric. 

The  constitutional  inquiry  thus  presented  is  an  exceedingly  grave 
one.  It  reaches  fa;r  beyond  the  case  made  in  the  bill  of  exceptions, 
and  extends  to  the  whole  range  of  topics  which  fall  under  legislative 
cognizance.  In  the  view  we  take  however  of  the  statutes  before  us, 
no  such  proposition  as  that  which  has  been  discusSed  is  presented, 
for  our  adjudication.  And  we  rejoice  that  it  is  so,  not  only  on  ac- 
count of  the  delicacy  of  the  task,  in  pronouncing  an  act  of  Legisla- 
ture unconstitutional  and  void,  —  one  which  is  never  justifiable  unless 
the  case  is  clear  and  free  from  doubt;  and  even  then  one  might 
almost  be  forgiven  for  shrinking  from  the  performance  of  a  duty 
"which  would  be  productive  of  such  incalculable  mischief  and  confu- 
sion. Bridges  have  been  built  at  a  heavy  expense ;  manufacturing 
and  innumerable  other  associations  bave  been  formed  in  Georgia,  and 
are  in  full  operation,  under  charters  incorporated  under  this  law. 
And  in  view  of  the  consequences  any  court  might  hesitate,  unless  the 
repugnance  between  the  statute  and  the  Constitution  was  so  palpa- 
ble as  to  admit  of  no  doubt,  and  produce  a  settled  conviction  of  their 
incompatibility  with  each  other. 

4.  It  was  formeily  asserted  that  in  England  the  act  of  incorpora- 
tion must  be  the  immediate  act  of  the  king  himself,  and  that  he  could 
not  grant  a  license  to  another  to  create  a  corporation.  10  Eeports, 
27.  But  Messrs.  Angell  and  Ames,  in  their  Treatise  on  Corporations, 
state  that  the  law  has  since  been  settled  to  the  contrary ;  and  that  the 
king  may  not  only  grant  a  license  to  a  subject  to  erect  a  particular 
corporation,  but  give  a  general  power  iDy  charter  to  erect  corpora- 
tions indefinitely,  on  the  principle  that  qui  facit  per  alium  facit  per 
se  ;  that  the  persons  to  whom  the  power  is  delegated  of  establishing 
corporations,  are  only  an  instrument  in  the  hands  of  the  government. 
1  Kyd,  50 ;  1  Black.  Com. ;  Ang.  &  Am.  63. 

Before  the  revolution,  charters  of  incorporation  were  granted  by 
the  proprietaries  of  Pennsylvania  under  a  derivative  authority  from 
the  Crown ;  and  those  charters  have  since  been  recognized  as  valid. 
3  Wilson's  Lectures,  409.  A  similar  power  has  been  delegated  by 
the  Legislature  of  Pennsylvania  with  regard  to  churches.  7  S.  &  E. 
617.  The  acts  of  the  instrument  in  these  cases  become  the  acts  of 
the  mover,  undet  the  familiar  maxim  above  mentioned.  See  also 
1  Missouri  E.  5. 

5.  Our  opinion  is  that  ho  legislative  power  is  delegated  to  the 
courts  by  the  acts  under  considei:ation.  There  is  simply  a  ministe- 
rial act  to  be  perfor'med,  -—  no  disci'etion  is  given  to  the  courts.     The 
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duty  of  passing  the  rule  or  order  directing  the  petition  of  the  corpo- 
rators tQ  be  entered  of  record  on  the  minutes  of  the  court,  setting 
forth  to  the  public  the  object  of  the  association  and  the  privilege 
they  desire  to  exercise,  together  with  the  name  and  style  by  which 
they  are  to  be  called  and  known,  is  made  obligatory  upon  the  courts ; 
and  should  they  refuse  to  discharge  it,  a  mandamus  would  lie  to 
coerce  them.  It  is  true  the  Legislature  has  seen  fit  to  use  the  courts 
for  the  purpose  of  giving  legal  form  to  these  companies.  But  it 
'  might  have  been  done  in  any  other  way.  Under  the  Free  Banking 
Law  of  1838,  instead  of  petitioning  the  court,  and  having  the  order 
passed  and  entered  upon  its  minutes,  the  certificate  specifying  the 
name  of  the  association,  its  place  of  doing  business,  the  amount  of  its 
capital  stock,  the  names  and  residence  of  the  shareholders,  and  the 
time  for  which  the  company  was  organized,  is  required  merely  to  be 
proven  and  acknowledged,  and  recorded  in  the  ofB.ce  of  the  clerk  of 
the  Superior  Court,  where  any  ofiice  of  the  association  is  established, 
and  a  copy  filed  with  the  Comptroller  General.  Cobb's  Digest, 
107,  108. 

And  so  under  the  Act  of  1847,  authorizing  the  citizens  of  this  State, 
and  such  others  as  they  may  associate  with  them,  to  prosecute  the 
business  of  manufacturing  with  corporate  powers  and  privileges. 
The  persons  who  propose  to  embark  in  that  branch  of  business  are 
required  to  draw  up  a  declaration  specifying  the  objects  of  their 
association  and  the  particular  branch  of  business  they  intend  carrying 
on,  together  with  the  name  by  which  they  will  be  known  as  a  corpo- 
ration, and  the  amount  of  capital  to  be  employed  by  them;  which 
declaration  is  required  to  be  first  recorded  in  the  clerk's  office  of  the 
Superior  Court  of  the  county  where  such  corporation  is  located,  and 
published  once  a  week  for  two  months  in  the  two  nearest  Gazettes  ; 
which  being  done,  it  is  declared  that  said  association  shall  become  a 
body  corporate  and  politic,  and  known  as  such,  without  being  specially 
pleaded,  in  all  courts  of  law  and  equity  in  this  State,  to  be  governed 
by  the  provisions  and  be  subject  to  the  liabilities  therein  specified. 
Cobb's  Digest,  439,  440. 

In  these  two  instances,  and  others  which  might  be  cited,  the  Legis- 
lature have  dispensed  with  the  action  of  the  courts,  or  of  any  other 
agency,  to  carry  out  their  enactments  with  regard  to  the  various  asso- 
ciations which  have  become  the  usual  and  favorite  mode  of  conduct- 
ing the  industrial  pursuits  of  the  civilized  world  in  modern  times. 

All  these  Statutes  were  complete  as  Jaws  when  they  came  from  the 
hands  of  the  Legislature,  and  did  not  depend  for  their  force  and  effi- 
cacy upon  the  action  or  will  of  any  other  power.  It  is  true  that  they 
could  only  take  effect  upon  the  happening  of  some  event,  such  as  fil- 
ing the  petition  or  declaration,  and  giving  publicity  to  the  purpose  of 
the  association  in  the  mode  prescribed  by  the  act.  But  if  this  were 
a  good  reason  for  regarding  these  statutes  as  invalid,  then  how  few 
corporations  could  abide  the  test !    For  it  requires  the  acceptance  of 
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the  charter  to  create  a  corporate  body;  for  the  government  cannot 
compel  persons  to  become  an  incorporated  body  without  their  consent. 
And  this  consent,  either  express  or  implied,  is  generally  subsequent 
in  point  "of  time  to  the  creation  of  the  charter.  And  yet,  no  charter 
that  we  are  aware  of  has  been  adjudged  invalid,  because  the  law  cre- 
ating it  and  previously  defining  its  powers,  rights,  capacities,  and  lia- 
bilities, did  not  take  effect  until  the  acceptance  of  the  corporate  body, 
or  at  least  a  majority  of  them,  was  signified. 

The  result  therefore  of  our  deliberation  upon  this  case  is,  that  the 
Acts  of  1843  and  1845,  vesting  in  all  associations,  except  for  banking 
and  insurance,  the  power  of  self-incorporation,  do  not  impugn  the 
Constitution,  and  that  the  charter  of  the  Franklin  Bridge  Company 
and  all  others  created  under  them,  and  in  conformity  to  their  provis- 
ions, are  legal  and  valid.  With  the  policy  of  these  Statutes  we  have 
nothing  to  do.  The  province  of  this  and  all  other  courts  is  jus  dicere^ 
not  jus  dare.  Judgment  reversed. 


EAILEOAD  COMPANY  v.   HAREIS. 

(12  Wall.  65.    1870.) 

Me.  Justice  Swayne  delivered  the  opinion  of  the  court ':  *  — 
This  is  a  writ  of  error  to  the  Supreme  Court  of  the  District  of 
Columbia. 

Harris  sued  the  Baltimore  and  Ohio  Eailroad  Company  for  injuries 
which  he  received  by  a  collision.  The  declaration  sets  out  that  the 
company  is  a  corporation  established  by  law  by  the  name  of  the  Bal- 
timore and  Ohio  Eailroad  Company,  having  a  legal  and  recognized 
existence  within  the  limits  of  the  District  of  Columbia,  and 'exercis- 
ing there  their  corporate  rights  and  privileges  in  the  making  of  con- 
tracts and  receiving  freight  and  passengers  for  transportation  upon 
their  roads  from  the  city  of  Washington  to  the  Ohio  river ;  that  at 
the  city  of  Washington,  on  the  23d  of  October,  1864,  the  plaintiff, 
wishing  to  be  transported  by  the  company  over  their  roads  to  the 
Ohio  river  and  towards  the  city  of  Columbus  in  the  State  of  Ohio, 
for  the  sum  of  fifteen  dollars,  paid  to  the  company,  purchased  of  them 
a  ticket  for  a  seat  and  passage  in  their  cars,  to  be  transported  along 
their  roads  from  the  city  of  Washington  to  the  Ohio  river  and 
towards  the  city  of  Columbus ;  that  in  pursuance  of  this  contract 
he  took  his  seat  in  one  of  the  cars  of  the  company ;  that  the  com- 
pany, in  consideration  of  the  money  so  paid,  undertook  and  promised 
to  transport  him  safely  to  the  Ohio  river ;  that  the  company  managed 
their  trains  so  negligently  and  carelessly  that  two  trains,  running 
in   opposite  directions,  came  in  collision  near  Mannington,  in  the 

1  The  statement  of  facts  is  omitted. 
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State  of  Virginia,  whereby  the  plaintiff  receired  the  injuries  com- 
plained of. 

The  company  pleaded  two  pleas  in  abatement.  (1)  That  the 
company  was  not  an  inhabitant  of  the  District  of  Columbia  when 
the  writ  was  served.  (2)  That  the  company  was  not  found  ia  the 
District  of  Columbia  when  the  writ  was  served. 

To  the  first  plea  Harris  replied,  that  the  company  was  an  inhabi- 
tant of  the  District  of  Columbia  by  virtue  of  certain  acts  of  Congress, 
the  dates  and  titles  of  which  are  set  forth,  and  that  they  had  ac- 
cepted the  provisions  of  those  acts  and  constructed  their  roads  under 
them,  availing  themselves  of  the  privileges  thus  conferred,  and  doing 
business  under  them  in  the  District  of  Columbia.  To  the  second 
plea  he  replied  that  the  company  was  found  within  the  District  of 
Columbia  when  the  writ  was  served,  and  was  within  the  jurisdiction 
of  the  court  by  virtue  of  the  acts  of  Congress  mentioned  in  the  first 
replication. 

The  company  demurred  to  these  replications.  The  demurrers  were 
overruled.  The  company  thereupon  filed  the  general  issue  of  not 
guilty.  The  cause  was  tried  by  a  jury  and  a  verdict  found  for  the 
plaintiff,  upon  which  judgment  was  entered. 

Upon  the  trial  the  counsel  for  the  company  prayed  the  court  to 
instruct  the  jury  that  upon  the  evidence  before  them  the  plaintiff 
was  not  entitled  to  recover.  The  court  refused  to  give  this  instruc- 
tion, and  the  company  excepted.  Other  exceptions  appear  by  the 
record  to  have  been  taken,  but  they  were  not  embodied  in  a  bill  of 
exceptions,  and  we  cannot  therefore  consider  them.  The  errors  in-' 
sisted  upon  here,  at  the  first  argument  of  the  case,  were :  — 

The  overruling  of  the  demurrers  to  the  replications  to  the  pleas 
in  abatement. 

The  refusal  of  the  court  to  give  the  instruction  above  set  forth. 

And  that  the  declaration  is  fatally  defective,  wherefore  the  judg- 
ment should  have  been  arrested,  and  must  now  be  reversed. 

When  the  case  was  first  considered  by  this  court  in  conference,  it 
was  found  that  while  all  the  judges  were  of  opinion  that  the  judg- 
ment should  be  affirmed,  there  was  a.  difference  of  opinion  upon  the 
question  whether  the  acts  of  Congress  and  the  statutes  of  Virginia 
relating  to  the  company  created  a  new  and  distinct  corporation  in 
the  District  of  Columbia  and  in  the  State  of  Virginia  respectively, 
or  whether  they  were  only  enabling  acts  in  respect  to  the  corporation 
under  the  name  of  the  "  Baltimore  and  Ohio  Railroad  Company,"  as 
originally  created  by  the  State  of  Maryland.  Subsequently  the  ques- 
tion was  ordered  to  stand  for  reargument,  and  it  has  been  reargued 
by  the  counsel  on  both  sides.  As  the  solution  of  this  question  must 
determine  to  a  large  extent  the  grounds  upon  which  the  judgment  of 
the  court  is  to  be  placed,  it  is  necessary  carefully  to  consider  the  subject. 

The  Baltimore  and  Ohio  Railroad  Company  was  incorporated  by 
an  act  of  the  Legislature  of  Maryland,  passed  on  the  28th  of  February, 
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1827.  On  the  8th  of  March  following,  the  Legislature  of  Virginia 
passed  an  act  whereby,  after  reciting  the  Maryland  act,  it  was  de- 
clared "  that  the  same  rights  and  privileges  shall  be,  and  are  hereby, 
granted  to  the  aforesaid  company  within  the  territory  of  Virginia, 
and  the  said  company  shall  be  subject  to  the  same  pains,  penalties, 
and  obligations  as  are  imposed  by  said  act ;  and  the  same  rights,  pri- 
vileges, and  immunities  which  are  reserved. to  the  State  of  Maryland 
or  to  the  citizens  thereof  are  hereby  reserved  to  the  State  of  Virgi- 
nia and  her  citizens." 

Several  other  statutes  relating  to  the  company  were  subsequently 
passed  in  Virginia,  but  they  do  not  materially  affect  the  question 
under  consideration,  and  need  not  be  more  particularly  adverted  to. 
By  an  act  of  the  Legislature  of  Maryland,  of  the  22d  of  February, 
1831,  the  company  was  authorized  to  build  a  lateral  road  to  the  line 
of  the  District  of  Columbia.  On  the  2d  of  March,  1831,  Congress 
passed  an  act  which,  after  reciting,  by  a  preamble,  the  original  act  of 
incorporation,  enacted,  "that  the  Baltimore  and  Ohio  Railroad  Com- 
pany, incorporated  by  the  said  act  of  the  General  Assembly  of  the 
State  of  Maryland,  shall  be,  and  they  are  hereby,  authorized  to  ex- 
tend into  and  within  the  District  of  Columbia  a  lateral  railroad. 
.  .  .  And  the  said  Baltimore  and  Ohio  Eailroad  Company  are 
hereby  authorized  to  exercise  the  same  powers,  rights,  and  privileges, 
and  shall  be  subject  to  the  same  restrictions,  in  the  construction  and 
extension  of  the  said  lateral  road  into  and  within  the  said  District,  as 
they  may  exercise  or  be  subject  to  under  or  by  virtue  of  the  said  act 
of  incorporation  in  the  extension  and  construction  of  any  railroad 
within  the  State  of  Maryland,  and  shall  be  entitled  to  the  same 
rights,  benefits,  and  immunities  in  the  use  of  said  road  and  in  regard 
thereto  as  are  provided  in  the  said  charter,  except  the  right  to  con- 
struct any  lateral  road  or  roads  in  said  District  from  said  lateral 
road."  A  number  of  local  regulations  follow,  which  are  not  material 
to  be  considered.  A  supplementary  act  of  the  Legislature  of  Mary- 
land, passed  March  14,  1832,  provided  that  the  stock  issued  by  the 
company  to  complete  this  lateral  road  "  shall,  united,  form  the  capi- 
tal upon  which  the  net  profits  derived  from  the  use  of  said  road  shall 
be  apportioned,"  etc. 

The  act  of  Congress  of  February  26,  1834,  and  of  March  3,  1835, 
are  confined  to  matters  of  detail,  and  may  be  laid  out  of  view. 

When  the  case  was  reargued  as  directed  by  this  court,  the  counsel 
for  the  company  admitted  that  the  acts  of  Congress  in  question  were 
only  enabling  acts,  and  that  they  did  not  create  a  new  corporation, 
but  they  insisted  that  the  acts  of  Virginia  were  of  a  different  char- 
acter, and  that  they  worked  that  result. 

As  regards  the  point  under  consideration  we  find  no  substantial 
difference.  In  both,  the  original  Maryland  act  of  incorporation  is  re- 
ferred to,  but  neither  expressly  or  by  implication  create  a  new  corpor- 
ation.   The  company  was  chartered  to  construct  a  road  in  Virginia 
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as  well  as  in  Maryland.  The  latter  could  not  be  done  without  the 
consent  of  Virginia.  That  consent  was  given  upon  the  terms  which 
she  thought  proper  to  prescribe.  With  a  few  exceptions,  not  material 
to  the  question  before  us,  they  were  the  same  as  to  powers,  privileges, 
obligations,  restrictions,  and  liabilities  as  those  contained  in  the  ori- 
ginal charter.  The  permission  was  broad  and  comprehensive  in  its 
scope,  but  it  was  a  license  and  nothing  more.  It  was  given  to  the 
Maryland  corporation  as  such,  and  that  body  was  the  same  in  all  its 
elements  and.  in  its  identity  afterwards  as  before.  In  its  name,  lo- 
cality, capital  stock,  the  election  and  power  of  its  ofiicers,  in  the 
mode  of  declaring  dividends,  and  doing  all  its  business,  its  unity  was 
unchanged.     Only  the  sphere  of  its  operations  was  enlarged. 

In  what  it  does  in  Virginia  the  same  principle  is  involved  as  in  the 
transactions  of  the  Georgia  corporation  in  Alabama  which  came  un- 
der the  consideration  of  this  court  in  The  Bank  of  Augusta  v.  Uarle 
(13  Peters,  558).  The  distinction  is  that  here  the  assent  of  the  for- 
eign authority  is  express,  while  there  it  was  implied.  A  corporation 
is  in  law,  for  civil  purposes,  deemed  a  person.  It  may  sue  and  be 
sued,  grant  and  receive,  and  do  all  other  acts  not  ultra  vires  which  a 
natural  person  could  do.  The  chief  point  of  difference  between  the 
natural  and  the  artificial  person  is  that  the  former  may  do  whatever  is 
not  forbidden  by  law  ;  the  latter  can  do  only  what  is  authorized  by  its 
charter.  It  cannot  migrate,  but  may  exercise  its  authority  in  a  for- 
eign territory  upon  such  conditions  as  may  be  prescribed  by  the  law 
of  the  place.  One  of  these  conditions  may  be  that  it  shall  consent 
to  be  sued  there.  If  it  do  business  there  it  will  be  presumed  to  have 
assented  and  will  be  bound  accordingly.  Lafayette  Ins.  Go.  v.  French 
(18  Howard,  405).  For  the  purposes  of  Federal  jurisdiction  it  is  re- 
garded as  if  it  were  a  citizen  of  the  State  where  it  was  created,  and 
no  averment  or  proof  as  to  the  citizenship  of  its  members  elsewhere 
will  be  permitted.  There  is  a  presumption  of  law  which  is  conclu- 
sive. Louisville,  Cincinnati  &  Charleston  Railroad  Co.  v.  Letson 
(2  Howard,  497) ;  Marshall  v.  The  Baltimore  &  Ohio  Railroad  Co., 
,(16  lb..  329);  Ohio  &  Mississippi  Railroad  Co.  y.  Wheeler  (1  Bla,ek, 
297). 

We  see  no  reason  why  several  States  cannot,  by  competent  legisla- 
tion, unite  in  creating  the  same  corporation  or  in  combining  several 
pre-existing  corporations  into  a  single  one.  The  Philadelphia,  Wil- 
mington, and  Baltimore  Eailroad  Company  is  one  of  the  latter 
description.  In  the  case  of  that  company  against  Maryland  (10 
Howard,  392),  Chief  Justice  Taney,  in  delivering  the  opinion  of 
this  court,  said  :  "  The  plaintiff  in  error  is  a  corporation  composed 
of  several  railroad  companies,  which  had  been  previously  chartered 
by  the  States  of  Maryland,  Delaware,  and  Pennsylvania,  and  which, 
by  corresponding  laws  of  the  respective  States,  were  united  together 
and  form"  one  corporation,  under  the  name  and  style  of  The  Phila- 
delphia, Wilmington,  and  Baltimore  Eailroad  Company.    The  road 
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of  this  corporation  extends  from  Philadelphia  to  Baltimore."  He 
gives  the  history  of  the  legislation  by  which  this  result  was  pro- 
duced. No  question  was  raised  on  the  subject,  but  the  opinion 
assumes  the  valid  existence  of  the  corporation  thus  created.  The 
ease  was  brought  into  this  court  under  the  25th  section  of  the  Judici- 
ary Act  of  1789.  The  jurisdictional  effect  of  the  existence  of  such  a 
corporation,  as  regards  the  Federal  courts,  is  the  same  as  that  of  a 
co-partnership  of  individual  citizens  residing  in  different  States. 
Nor  do  we  see  any  reason  why  one  State  may  not  make  a  corporation 
of  another  State,  as  there  organized  and  conducted,  a  corporation  of 
its  own,  quo  ad  hoc  any  property  within  its  territorial  jurisdiction. 
That  this  may  be  done  was  distinctly  held  in  The  Ohio  and  Missis- 
sippi Railroad  Co.  v.  Wheeler  (1  Black,  297).  It  is  well  settled 
that  corporations  of  one  State  ^ay  exercise  their  faculties  in  an- 
other, so  far,  and  on  such  terms,  and  to  such  extent  as  may  be  per- 
mitted by  the  latter.  Blackstone  Manufacturing  Go.  v.  Inhabitants, 
&c.  (13  Gray,  489) ;  Bank  of  Augusta  v.  Earle  (13  Peters,  688).  We 
hold  that  the  case  before  us  is  within  this  latter  category.  The 
question  is  always  one  of  legislative  intent,  and  not  of  legislative 
power  or  legal  possibility.  So  far  as  there  is  anything  in  the  lan- 
guage of  the  court  in  the  case  of  The  Ohio  and  Mississippi  Railroad 
Co.  V.  Wheeler,  in  conflict  with  what  has  been  here  said,  it  is  in- 
tended to  be  restrained  and  qualified  by  this  opinion.  We  will  add^ 
however,  that  as  the  case  appears  in  the  report,  we  think  the  judg- 
ment of  the  court  was  correctly  given.  It  was  the  case  of  an  In- 
diana railroad  cornpany  licensed  by  Ohio,  suing  a  citizen  of  Indiana 
in  the  Federal  court  of 'that  State. 

In  The  Baltimore  and  Ohio  Railroad  Co.  v.  Gallahue's  Adminis- 
trator (12  G-rattan,  658),  it  was  held  by  the  Court  of  Appeals  of 
Virginia  that  the  company  was  suable  in  that  State.  In  this  we 
concur.  We  think  this  condition  is  clearly  implied  in  the  license, 
and  that  the  company,  by  constructing  its  road  there,  assented  to  it. 
The  authority  of  that  case  was  recognized  by  the  Court  of  Appeals 
of  West  Virginia,  in  Goshorn  v.  The  Supervisors  (1  West  Virginia, 
308),  and  in  The  Baltimore  and  Ohio  Railroad  Co.  v.  The  Supervisors 
6t  al.  (3  Id.  319).  Here  the  question  is  whether  the  company  was 
suable  in  the  District  of  Columbia.  In  the  case  reported  in  Grattan, 
it  was  said :  "  It  would  be  a  startling  proposition  if  in  all  such 
cases  citizens  of  Virginia  and  others  should  be  denied  all  remedy  in 
her  courts,  for  causes  of  action  arising  under  contracts  and  acts 
entered  into  or  done  within  her  territory,  and  should  be  turned  over 
to  the  courts  and  laws  of  a  sister  State  to  seek  redress."  The  same 
considerations  apply  to  the  case  before  us.  When  this  suit  was 
commenced,  if  the  theory  maintained  by  the  counsel  for  the  plaintiff 
in  error  be  correct-,  however  large  or  small  the  cause  of  action,  and 
whether  it  were  a  proper  one  for  legal  or  equitable  cognizance,  there 
could  be  no  legal  redress  short  of  the  seat  of  the  company  in  another 
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State.  In  many  instances  the  cost  of  the  remedy  would  have  largely  ^ 
exceeded  the  value  of  its  fruits.  In  suits  local  in  their  character, 
both  at  law  and  in  equity,  there  could  be  no  relief.  The  result 
would  be,  to  a  large  extent,  immunity  from  all  legal  responsibility. 
It  is  not  to  be  supposed  that  Congress  intended  that  the  important 
powers  and  privileges  granted  should  be  followed  by  such  results. 

But  turning  our  attention  from  this  view  of  the  subject  and  look- 
ing at  the  statute  alone,  and  reading  it  by  its  own  light,  we  entertain 
no  doubt  that  it  made  the  company  liable  to  suit,  where  this  suit 
was  brought  in  all  respects  as  if  it  had  been  an  independent- corpora- 
tion of  the  same  locality. 

We  will  now  consider,  specifically,  the  several  objections  to  the 
judgment,  relied  upon  by  the  plaintiffs  in  error. 

The  pleas  in  abatement  were  bad.  The  demurrers  reached  back  to 
the  first  error  in  the  pleadings,  and  judgment  was  properly  given 
against  the  party  who  committed  it.  If  the  replications  were  bad, 
bad  replications  were  sufficient  answers  to  bad  pleas.  But  it  is  said- 
the  declaration  was  bad,  and  that  the  demurrers  brought  the  defect 
in  that  pleading  under  review.  The  principle  has  no  application 
where  the  defect  is  one  of  form  and  not  of  substance.  Aurora  City 
V.  West  (7  Wallace,  82). 

The  alleged  defect  in  the  declaration  will  be  considered  in  connec- 
tion with  the  error  assigned  relating  to 'that  subject.  But  if  the 
court  decided  erroneously,  the  company  waived  the  error  by  pleading 
over  in  bar.  If  it  were  desired  to  bring  up  the  judgment  upon  the 
pleadings  for  examination  by  this  court,  the  company  should  have 
stood  by  the  demurrers.  In  the  proper  order  of  pleading,  which  is 
obligatory,  a  plea  in  bar  waives  all  pleas,  and  the  right  to  plead,  in 
abatement.  Young  v.  Martin  (8  Wallace,  354) ;  Aurora  City  v.  West 
(7  Id.  92)  ;  Clearivater  v.  Meredith  (1  Id.  42)  ;  1  Chitty's  Pleading, 
440,  441. 

The  bill  of  exceptions  which  brought  upon  the  record  the  refusal 
of  the  court  to  instruct  the  jury  that  the  plaintiff  was  not  entitled  to 
recover,  exhibits,  among  others,  the  following  facts  :  Harris  con- 
tracted, paid  his  money,  and  received  his  tickets  at  the  city  of 
Washington.  The  tickets  consisted  of  three  coupons, — one  for  his 
passage  from  Baltimore  to  Columbus,  Ohio,  another  for  his  passage 
from  Washington  Junction  to  Baltimore,  and  the  third  for  his  pas- 
sage from  Washington  City  to  Washington  Junction.  It  is  neces- 
sary to  consider  only  the  two  last  mentioned.  They  are  both  headed 
"  Baltimore  and  Ohio  Railroad,"  and  signed  "  L.  M.  Cole,  general 
ticket  agent."  Above  the  coupon  first  mentioned  is  this  memoran- 
dum :  "  Responsibility  for  safety  of  person  or  loss  of  baggage  on 
each  portion  of  the  route  is  confined  to  the  proprietors  of  that  por- 
tion alone."  Each  coupon  has  printed  on  its  face  the  words  "  Condi- 
tioned as  above."  The  coupon  last  mentioned  gave  Harris  the  right 
of  passage  over  the  lateral  branch  both  in  the  District  of  Columbia 
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and  in  Maryland.    The  second  coupon  gave  him  the  same  right  in 
respect  to  the  main  stem  both  in  Maryland  and  in  Virginia. 

The  instruction  asked  for  assumed  erroneously  that  there  were  two 
corporations  under  the  same  name,  one  of  them  in  Virginia,  and  that 
the  latter  was  liable  and  alone  liable  to  the  plaintiff.  The  attempted 
limitation  of  responsibility  by  the  memoranda  at  the  head  and  on 
the  face  of  the  coupons  proceeded  upon  the  same  erroneous  assump- 
tion as  to  the  duality  of  the  corporate  ownership  of  the  roads. 

These  views  are  sufiiciently  answered  by  what  has  been  already 
said  upon  the  subject.  But  if  we  concurred  with  the  counsel  for  the 
plaintiff  in  error  we  should  then  hold  that  the  agent  who  issued  the 
coupons  was  the  agent  of  both  corporations  ;  that  the  contract  was  a 
joint  one  ;  and  that  it  involved  a  joint  liability,  unless  the  knowl- 
edge of  the  memoranda  on  the  coupons  and  the  assent  of  the  plain- 
tiff were  clearly  brought  home  to  him.  Bissell  v.  Michigan  S.  & 
Northern  Indiana  Railroad  Co.  (22  IST.  Y.  258) ;  Champion  v.  Bost- 
vnck  (18  Wendell,  175) ;  Cary  v.  Cleveland  &  Toledo  Railroad  Co. 
(29  Barbour,  35) ;  Quimby  v.  VanderUU  (17  N.  Y.  306) ;  Najac  v. 
Boston  &  Lowell  Railroad  Co.  (7  Allen,  329)  ;  The  Great  Western 
Railway  Co.  v.  Blake  (7  Hurlstone  &  Norman,  987).  In  all  such 
eases  the  burden  of  proof  rests  upon  the  carrier.  New  Jersey  Steam 
Nav.  Co.  V.  The  Merchants'  Bank  (6  Howard,  388)  ;  Brown  v.  Eastern 
Railroad  Co.  (11  Gushing,  97)  ;  Bean  v.  Green  et  al.  (8  Fairfield,  422)  ; 
Dorr  V.  The  New  Jersey  Steam  Nav.  Co.  (4  Sandford,  136 ;  s.  c. 
1  Kernan,  485).  The  bill  of  exceptions  does  not  show  that  any 
testimony  was  given  upon  that  subject.  The  court  was  asked  to 
assume  that  the  limitation  on  the  face  of  coupons  was  itself  conclu- 
sive, and  to  instruct  the  jury  accordingly.  But  having  held  the 
unity  of  the  corporation,  of  the  proprietorship  of  the  roads,  and  of 
the  contract,  it  is  needless  further  to'  consider  the  case  in  this 
aspect. 

The  instruction  asked  for  was  properly  refused 

The  jurisdiction  of  the  court  was  not  governed  by  the'  11th  section 
of  the  Judiciary  Act  of  1789.  It  did  not  depend  upon  the  citizenship 
of  the  parties.  It  was  controlled  by  acts  of  Congress  local  to  the 
district.  A  citizen  of  the  district  cannot  sue  in  the  Circuit  Courts 
of  a  State.  Hepburn  v.  Ellzey  (2  Cranch,  445).  If  a  corporation 
appear  and  defend  in  a  foreign  State  it  is  bound  by  the  judgment. 
Angel  &  Ames  on  Corporations,  §§  404,  405;  Flanders  v.  Aetna 
Ins.  Co.  (3  Mason,  158) ;  Cook  v.  The  Cham-plain  Transportation  Co. 
(1  Denio,  98).  If  the  declaration  were  insufficient,  the  additional 
averments  in  the  replications  admitted  by  the  demurrer  to  be  true, 
cured  the  defect.  Lafayette  Insurance  Co.  v.  French  (18  Howard, 
405). 

Judgment  affirmed. 
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MULLEE,  V.  DOWS. 

(94  U.  S.  444.    1876.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Iowa. 

Mk.  Justice  Strong  delivered  the  opinion  of  the  court :  — 
The  decree  made  below  is  assailed  here  for  several  reasons.  The 
first  is,  that  the  court  had  no  jurisdiction  of  the  suit,  in  consequence 
of  the  want  of  proper  and  necessary  citizenship  of  the  parties.  This 
objection  was  not  taken  in  the  Circuit  Court,  but  it  is  of  such  a 
nature,  that,  if  well  founded,  it  must  be  regarded  as  fatal  to  the 
decree.  The  bill  avers  that  Dows  and  Winston,  two  of  the  com- 
plainants, are  citizens  and  residents  of  the  State  of  New  York,  and 
that  Burnes,  the  other  complainant,  is  a  citizen  and  resident  of 
the  State  of  Missouri.  The  two  original  defendants,  the  Chicago 
and  Southwestern  Railway  Company,  and  the  Chicago,  Eock  Island, 
and  Pacific  Eailroad  Company,  are  averred  to  be  citizens  of  the  State 
of  Iowa.  Were  this  all  that  the  pleadings  exhibit  of  the  citizen- 
ship of  the  parties,  it  would  not  be  enough  to  give  the  Circuit 
Court  jurisdiction  of  the  case.  In  The  Lafayette  Insurance  Com- 
pany V.  French  et  al.  (18  How.  404),  a  similar  averment  was  held 
to  be  insufficient,  because  it  did  not  appear  from  it  that  the 
Lafayette  Insurance  Company  was  a  corporation ;  or,  if  it  was,  that 
it  did  not  appear  by  the  law  of  what  State  it  was  made  a  cor- 
poration. It  was  therefore  ruled,  that,  if  the  defective  averment 
had  not  been  otherwise  supplied,  the  suit  must  have  been  dis- 
missed. A  corporation  itself  can  be  a  citizen  of  no  State  in  the 
sense  in  which  the  word  "  citizen "  is  used  in  the  Constitution  of 
the  United  States.  A  suit  may  be  brought  in  the  Federal  courts 
by  or  against  a  corporation,  but  in  such  a  case  it  is  regarded  as 
a  suit  brought  by  or  against  the  stockholders  of  the  corporation ; 
and,  for  the  purposes  of  jurisdiction,  it  is  conclusively  presumed 
that  all  the  stockholders  are  citizens  of  the  State  which,  by  its 
laws,  created  the  corporation.  It  is,  therefore,  necessary  that  it 
be  made  to  appear  that  the  artificial  being  was  brought  into  exist- 
ence by  the  law  of  some  State  other  than  that  of  which  the  ad- 
verse party  is  a  citizen.  Such  an  averment  is  usually  made  in  the 
introduction,  or  in  the  stating  part  of  the  bill.  It  is  always  there 
made,  if  the  bill  is  formally  drafted.  But  if  made  anywhere  in 
the  pleadings,  it  is  sufficient.  In  The  Lafayette  Insurance  Com- 
pany V.  French  et  al.  {supra),  the  defective  averment  of  citizen- 
ship was  held  to  have  been  supplied  by  the  plaintiff's  replication 
to  the  plea,  which  alleged  that  the  defendants  were  a  corporation 
created  under  the  laws  of  Indiana,  having  its   principal  place  of 
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business  -in  that  State.  And,  in  the  present  case,  we  think  the 
averment  in  the  introduction  of  the  bill,  that  the  two  defendant 
corporations  were  citizens  of  Iowa,  which,  if  standing  alone,  would 
be  insufl&cient  to  show  jurisdiction  in  the  Federal  court,  has  been 
supplemented  by  other  averments  which  satisfactorily  show  that 
the  court  had  jurisdiction  of  the  case.  The  bill  in  its  stating  part 
alleges  that  the  Chicago  and  Southwestern  Railway  Company,  of 
the  State  of  Iowa,  was  organized  by  the  adoption  of  articles  of 
association  in  the  manner  provided  by  the  laws  of  said  State,  and 
that,  with  all  the  powers,  rights,  and  privileges  granted  and  con- 
ferred on  corporations  by  the  then  existing  laws  of  the  said  State,  it 
assumed  to  act.  The  articles  of  association  are  appended  to  the  bill 
as  an  exhibit,  and  made  part  of  it  by  proper  reference.  So  are  the 
articles  of  consolidation  with  a  corporation  of  the  same  name  of  Mis- 
souri, in  which  the  Chicago  and  Southwestern  Railway  Company  in 
Iowa,  is  cited  to  be  a  body  politic  and  corporate,  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of  Iowa.  The  aver- 
ments of  the  bill  were  generally  admitted  in  the  answers  of  both  the 
defendant  companies. '  But  this  is  not  all.  Throughout  the  plead- 
ings, the  corporate  existence  under  the  laws  of  Iowa  of  both  the 
companies  is  either  admitted  or  asserted  by  all  the  original  parties, 
and  by  the  appellants,  who  were  made  parties  after  the  suit  had  been 
some  time  in  progress.  The  petition  of  the  appellants  to  be  made 
parties  adopted  another  petition  in  which  it  was  alleged  that  the 
Chicago,  Eock  Island,  and  Pacific  Railroad  Company  was  and  is  a 
corporation  organized  under  and  in  pursuance  of  the  laws  of  the 
States  of  Illinois  and  Iowa,  and  that  the  Chicago  and  Southwestern 
Railway  Company  was  and  is  a  corporation  created  under  and  by 
virtue  of  the  laws  of  the  States  of  Missouri  and  Iowa.  Having  been 
jnade  parties,  the  appellants  filed  cross-bills  against  the  present  com- 
plainants and  the  two  companies,  in  which  they  repeated  the  aver- 
ments they  had  previously  adopted  ;  and  the  answer  to  the  cross-bill 
made  by  all  the  defendants  therein  expressly  admitted  them.  The 
record  is  thus  seen  to  be  full  of  showing  that  both  the  defendant 
corporations  derived  their  existence  as  corporate  bodies  under  the 
laws  of  Iowa,  at  least  in  part,  and  that  they  were  corporations  of  that 
State. 

Still,  it  is  argued  on  behalf  of  the  appellants  that  the  Chicago  and 
Southwestern  Railway  Company  cannot  claim  to  be  a  corporation 
created  by  the  laws  of  Iowa,  because  it  was  formed  by  a  consolidation 
of  the  Iowa  Company  with  another  of  the  same  name,  chartered  by 
the  laws  of  Missouri,  the  consolidation  having  been  allowed  by  the 
statutes  of  each  State.  Hence,  it  is  argued,  the  corporation  was  cre- 
ated by  the  laws  of  Iowa  and  of  Missouri ;  and  as  Burnes,  one  of  the 
plaintiffs,  is  a  citizen  of  Missouri,  it  is  inferred  that  the  Circuit  Court 
had  no  jurisdiction.  We  cannot  assent  to  this  inference.  It  is  true 
the  provisions  of  the  statutes  of  Iowa,  respecting  railroad  consolida- 
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tion  of  roads  within  the  State  with  others  outside  of  the  State,  were 
that  any  railroad  company,  organized  under  the  laws  of  the  State,  or  ' 
that  might  thu^  be  organized,  should  have  power  to  intersect,  join, 
and  unite  their  railroads  constructed  or  to  be  constructed  in  the 
State,  or  in  any  adjoining  State,  at  such  point  on  the  State  line,  or  at 
any  other  point,  as  might  be  mutually  agreed  upon  by  said  companies  ; 
and  such  railroads  were  authorized'  to  "  merge  and  consolidate  the 
stock  of  the  respective  companies,  making  one  joint-stock  company 
of  the  railroads  thus  connected."  The  Missouri  statutes  contained 
similar  provisions  ;  and  with  these  laws  in  force  the  consolidation  of 
the  Chicago  and  Southwestern  railways  was  effected.  The  two  com- 
panies became  one.  But  in  the  State  of  Iowa  that  one  was  an  Iowa 
corporation,  existing  under  the  laws  of  that  State  alone.  The  laws 
of  Missouri  had  no  operation  in  Iowa.  It  is,  however,  unnecessary 
to  discuss  this  subject  further.  Doubt  in  regard  to  it  is  put  at  rest  by 
the  decision  of  this  court  in  Railway  Company  v.  Whitton's  Admin- 
istrator (13  Wall.  270).  There  a  similar  question  arose.  A  suit 
was  brought  by  a  citizen  of  Illinois  in  the  State  of  Wisconsin,  and  it 
became  a  question  whether  the  Federal  Circuit  Court  of  the  latter 
State  could  entertain  jurisdiction.  The  company,  sued  at  first  in  the 
State  court,  resisted  an  application  to  remove  the  case  into  the  United 
States  Circuit  Court,  on  affidavits  that  it  was  a  corporation  created  by 
and  existing  under  the  laws  of  the  States  of  Illinois  and  Wisconsin 
and  Michigan ;  that  its  line  of  railway  was  located,  in  part,  in  each 
of  these  States ;  that  its  entire  line  of  railway  was  managed  and  con- 
trolled by  the  defendant  as  a  single  corporation  ;  that  all  its  powers 
and  franchises  were  exercised,  and  its  affairs  managed  and  controlled, 
by  one  board  of  directors  and  officers ;  that  its  principal  office  and 
place  of  business  was  at  the  city  of  Chicago,  in  the  State  of  Illinois, 
and  that  there  was  no  office  for  the  control  or  management  of  the 
general  business  and  affairs  of  the  corporation  in  Wisconsin.  Never- 
theless, the  Circuit  Court  took  jurisdiction  of  the  case ;  and  this  court 
held  correctly,  remarking  that  "  the  defendant"  is  a  corporation,  and 
as  such  a  citizen  of  Wisconsin  by  the  laws  of  that  State.  It  is  not 
there  a  corporation  or  citizen  of  any  other  State.  Being  there  sued, 
it  can  only  be  brought  into  court  as  a  citizen  of  that  State,  whatever 
its  status  or  citizenship  may  be  elsewhere."  In  view  of  this  decision, 
it  must  be  held  that  the  objection  to  the  jurisdiction  of  the  Circuit 
Court  of  Iowa  is  unsustainable. 

The  next  objection  urged  against  the  decree  of  the  court  below  is, 
that  it  is  void  so  far  as  it  directed  the  usual  foreclosure  and  sale  of 
property  not  within  the  territorial  jurisdiction  of  the  court.  A  part 
of  the  Chicago  and  Southwestern  Eailway  is  in  the  State  of  Mis- 
souri, and  the  mortgage  which  the  bill  sought  to  have  foreclosed 
covered  that  part,  as  well  as  the  part  in  the  State  of  Iowa.  The 
court  decreed  a  sale  of  the  entire  property  covered  by  the  mortgage, 
and  directed  the  master,  who  was  ordejed  to  make  the  sale,  to  exe- 
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cute  a  good  and  sufficient  deed  or  deeds  to  the  purchaser.  It  also 
declared  that  after  the  sale  both  the  defendant  corporations  and  the 
complainants'  trustees  named  in  the  mortgage,  as  well  as  all  persons 
claiming  under  them  or  either  of  them,  be  barred  and  foreclosed 
from  all  interest,  estate,  right,  claim,  or  equity  of  redemption  of,  in, 
and  to  the  property ;  reserving,  however,  the  rights  of  the  holders  of 
the  bonds  and  coupons  secured  by  the  first  mortgage,  then  remaining 
outstanding  and  unpaid.  It  directed  that  the  two  defendant  corpor- 
ations should  surrender  to  the  purchaser  the  property  sold  and  con- 
veyed, upon  the  execution,  approval,  and  delivery  of  the  master's 
deed ;  and  that,  as  further  assurance,  the  Chicago  and  Southwestern 
Eailway  Company  should,  on  the  approval  and  delivery  of  the  mas- 
ter's deed,  convey  all  the  property  therein  described  to  the  purchaser, 
by  their  good  and  sufficient  deed. 

If  such  a  foreclosure  and  sale  cannot  be  made  of  a  railroad  which 
crosses  a  State  line  and  is  within  two  States,  when  the  entire  line  is 
subject  to  one  mortgage,  it  is  certainly  to  be  regretted,  and  to  hold 
that  it  cannot  be  would  be  disastrous,  not  only  to  the  companies  that 
own  the  road,  but  to  the  holders  of  bonds  secured  by  the  mortgage. 
Multitudes  of  bridges  span  navigable  streams  in  the  United  States, 
streams  that  are  boundaries  of  two  States.  These  bridges  are  often 
mortgaged.  Can  it  be  that  they  cannot  be  sold  as  entireties  by  the 
decree  of  a  court  which  has  jurisdiction  of  the  mortgagors  ?  A  vast 
number  of  railroads,  partly  in  one  State  and  partly  in  an  adjoining 
State,  forming  continuous  lines,  have  been  constructed  by  consoli- 
dated companies,  and  mortgaged  as  entireties.  It  would  be  safe  to 
say  that  more  than  one  hundred  millions  of  dollars  have  been  in- 
vested on  the  faith  of  such  mortgages.  In  many  cases  these  invest- 
ments are  sufficiently  insecure  at  the  best.  But  if  the  railroad, 
under  legal  process,  can  be  sold  only  in  fragments ;  if,  as  in  this 
case,  where  the  mortgage  is  upon  the  whole  line  and  includes  the 
franchises  of  the  corporation  which  made  the  mortgage,  the  decree 
of  foreclosure  and  sale  can  reach  only  the  part  of  the  road  which  is 
within  the  State,  —  it  is  plain  that  the  property  must  be  comparer 
tively  worthless  at  the  sale.  A  part  of  a  railroad  may  be  of  little 
value  when  its  ownership  is  severed  from  the  ownership  of  another 
part.  And  the  franchise  of  the  company  is  not  capable  of  division. 
In  view  of  this,  before  we  can  set  aside  the  decree  which  was  made, 
it  ought  to  be  made  clearly  to  appear  beyond  the  power  of  the  court. 
Without  reference  to  the  English  chancery  decisions  where  this  ob- 
jection to  the  decree  would  be  qilite  untenable,  we  think  the  power 
of  courts  of  chancery  in  this  country  is  sufB.cient  to  authorize  such  a 
decree  as  was  here  made.  It  is  here  undoubtedly  a  recognized  doc- 
trine that  a  court  of  equity,  sitting  in  a  State  and  having  jurisdiction 
of  the  person,  may  decree  a  conveyance  by  him  of  land  in  another 
State,  and  may  enforce  the  decree  by  process  against  the  defendant. 
True,  it  cannot  send  its  process  into  that  other  State,  nor  can  it 
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deliver  possession  of  land  in  another  jurisdiction,  but  it  can  com- 
mand and  enforce  a  transfer  of  the  title.  And  there  seems  to  be  no 
reason  why  it  cannot,  in  a  proper  case,  effect  the  transfer  by  the 
agency  of  the  trustees  when  they  are  complainants.  In  McElratli  v. 
The  Pittsburg  &  Steubenville  Railroad  Co.  (55  Penn.  St.  189),  —  a 
bill  for  foreclosure  of  a  mortgage,  —  in  which  it  appeared  that  a 
railroad  company,  whose  road  was  partly  in  Pennsylvania  and  partly 
in  West  Virginia,  had  mortgaged  all  their  rights  in  the  whole  road, 
the  court  decreed  that  the  trustee  who  had  brought  the  suit,  being 
within  its  jurisdiction,  should  sell  and  convey  all  the  mortgaged 
property,  as  well  that  in  the  State  of  West  Virginia  as  that  in  Penn- 
sylvania. This  case  is  directly  in  point,  and  tends  to  justify  the 
decree  made  in  the  present  case.  The  mortgagors  here  were  within 
the  jurisdiction  of  the  court.  So  were  the  trustees  of  the  mortgage. 
It  was  at  the  instance  of  the  latter  the  master  was  ordered  to  make 
the  sale.  The  court  might  have  ordered  the  trustees  to  make  it. 
The  mortgagors  who  were  foreclosed  were  enjoined  against  claiming 
the  property  after  the  master's  sale,  and  directed  to  make  a  deed  to 
the  purchaser  in  further  assurance.  And  the  court  can  direct  the 
trustees  to  make  a  deed  to  the  purchaser  in  confirmation  of  the  sale. 
We  cannot,  therefore,  declare  void  the  decree  which  was  made. 

The  next  objection  urged  by  the  appellants  is,  that  the  bill  for  a 
foreclosure  and  all  the  proceedings  therein  were  collusive.  It  is 
said  the  suit  was  instituted  by  collusion  between  the  trustees  and  the 
Rock  Island  and  Southwestern  Railroad  Companies,  for  the  purpose 
of  destroying  the  lien  of  the  Atchinson  branch  bondholders  on  the 
main  line  of  the  Southwestern  Railway,  and  to  enable  the  Rock 
Island  company  to  obtain  the  title  to  the  main  line,  discharged  from 
any  lien  or  claim  on  the  part  of  such  bondholders.  After  careful 
examination  of  the  evidence,  we  have  failed  to  find  anything  that 
justifies  this  objection.  And  certainly,  if  there  was  collusion  in 
bringing  and  conducting  the  suit,  the  appellants  have  not  been  in- 
jured by  it.  They  were  permitted  to  come  in  as  parties  defendant, 
and  they  had  full  opportunity  to  assert  their  equities. 

The  fourth  objection  is  general.  It  is,  that,  at  the  time  of  filing 
the  bill,  no  right  of  foreclosure  existed  in  favor  of  the  complainant 
trustees  for  the  benefit  of  the  Chicago  and  Rock  Island  Railway 
Company,  or,  if  such  a  right  did  exist,  that  it  had  been  waived.  In 
respect  to  this  objection  we  have  to  remark,  that  unless  the  right  to 
a  foreclosure  had  been  waived  by  the  Rock  Island  Company,  we 
discover  no  foundation  for  the  assertion  that  there  was  no  right  of 
foreclosure  when  the  suit  was  brought.  "  That  company  had  indorsed 
$5,000,000  of  the  bonds  of  the  Southwestern  Company  secured  by 
the  mortgage ;  and,  in  consequence  of  the  indorsement,  had  paid 
coupons  for  interest  of  the  bonds  to  a  large  amount.  The  mortgage 
stipulated  that  it  might  be  foreclosed,  in  case  of  failure  by  the  mort- 
gagor to  pay  the  interest ;  and  it  stipulated  further,  that  in  case  the 
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Rock  Island  Company  should,  in  consequence  of  its  guaranty,  pay 
any  of  the  bonds  or  coupons,  the  mortgage  might  be  foreclosed  at 
their  instance.  The  right  to  foreclose  at  the  instance  of  the  Eock 
Island  company  was  expressly  given.  Was  there  any  waiver  of  this 
right  ?  We  think  not.  It  is  said  that  the  contract  of  July  27,  1871, 
coupled  with  the  contract  of  Oct.  1,  1869,  constituted  a  waiver.  The 
contract  iirst  made  preceded  and  contemplated  the  execution  of  the 
mortgage.  It  gave  to  the  Eock  Island  Company  the  option  of  fur- 
nishing the  ecLtiipment  for  the  Southwestern  road,  or  to  lease  and 
operate  it  on  such  terms  as  might  be  agreed  upon.  Manifestly,  this 
was  for  an  additional  security  to  the  guarantors  of  the  bonds,  and 
not  for  a  substituted  security.  And  the  contract  of  July  27,  1871, 
made  between  the  Eock  Island  Company  and  the  Southwestern, 
merely  provided  that,  with  regard  to  the  lease  of  the  branch  railroad 
proposed  to  be  constructed  by  the  latter  to  the  Missouri  Eiver,  op- 
posite Atchinson,  it  should  be  used  and  operated  by  the  Eock  Island 
road  in  the  same  manner  and  on  the  same  terms  as  the  main  line  of 
the  Southwestern.  The  meaning  of  this  is,  not  that  a  lease  existed, 
or  should  be  taken,  though  one  may  have  been  contemplated,  but 
that  the  branch  road  should  be  operated  in  the  same  manner  and  on 
the  same  terms  as  the  main  line  might  be.  How  this  contract  alone, 
or  connected  with  the  contract  of  Oct.  1,  1869,  can  be  construed  as  a 
waiver  of  a  right  to  sue  for  foreclosure  of  the  mortgage  on  the  main 
line,  we  are  unable  to  comprehend.  Nor  can  we  see  that  the  con- 
tract of  Dec.  4,  1871,  called  a  "  lease  contract,"  even  if  it  be  regarded 
as  an  executed  and  subsisting  contract,  can  have  such  an  effect.  We 
have  heretofore  said  that  the  agreement  to  give  and  take  a  lease,  de- 
pendent on  the  option  of  the  Eock  Island  Company,  was  intended  as 
an  additional  security  to  that  company  for  its  indorsement  of  the 
bonds.  If  we  are  correct,  a  lease  executed  in  pursuance  of  the  agree- 
ment could  be  only  cumulative  security.  Hence,  it  could  be  no 
waiver  of  the  right  to  foreclose. 

But,  in  fact,  there  was  no  lease,  nor  any  agreement  for  a  lease,  that 
could  be  enforced  specifically.  The  language  of  the  agreement  of 
Oct.  1,  1869,  and  that  of  the  agreement  of  July  27,  1871,  warrant 
no  interpretation  that  makes  them  a  lease  ia  law,  or  in  equity. 
The  first,  it  is  true,  contemplated  the  possibility  of  a  lease  of  the 
main  line,  if  the  terms  could  be  agreed  upon;  and  the  latter  pro- 
vided that  when  such  lease  should  be  agreed  upon,  if  ever,  it  should 
also  embrace  the  branch  line.  But  the  terms  never  were  agreed 
upon.  On  the  thirtieth  day  of  October,  1871,  at  a  meeting  of  the 
executive  committee  of  the  Eock  Island  Company,  Messrs.  Scott  and 
Eid'dle  were  appointed  a  sub-committee  "  to  agree  upon  the  basis  of  a 
contract  for  a  running  arrangement  between  the  company  and  the 
Southwestern,  with  directions  to  report  to  the  general  committee 
when  an  arrangement  should  be  agreed  upon."  On  the  fourth  of 
December,  1871,  a  proposition  was  submitted  by  that  sub-committee 
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to  tte  officers  of  the  Southwestern,  and  accepted  by  them.  It  was  a 
proposition  for  a  lease.  But  the  sub-committee  had  no  authority  to 
agree  for  the  Eock  Island  Company  to  take  a  lease,  and  when,  after- 
wards, they  reported  their  action  to  the  general  committee,  that  com- 
mittee refused  to  confirm  it.  It  is  vain,  therefore,  to  contend  that 
there,  was  a  lease,  or  any  agreement  for  a  lease,  that  can  be  enforced. 
And,  even  if  there  was,  there  is  no  evidence  that  one  of  its  terms  was 
that  the  rent  should  be  sufficient  for  the  payment,  and  should  be  ap- 
plied to  the  payment,  of  the  Atchinson  branch  bonds. 

It  is  next  insisted  on  behalf  of  the  appellants,  that  the  Rock  Island 
Company  could  not  ask  for  a  foreclosure  of  the  mortgages  until  it 
had  accounted  for  and  applied  the  stock  of  the  Southwestern  Com- 
pany to  its  indemnification  for  its  guaranty,  for  which  purpose  it 
held  such  stock  as  security.  The  company  did  hold  a  large  amount 
of  that  stock.  Whether  it  held  it  as  an  indemnity  for  the  liabilities 
it  had  assumed,  we  do  not  care  to  inquire.  Assuming  that  it  did,  the 
fact  is  quite  immaterial.  It  surely  cannot  be  maintained  that  a  surety 
who  held  several  securities  for  his  indemnity  cannot  use  one  of  them 
becaiise  he  has  another  to  which  he  might  resort. 

The  fifth  particular  in  which  the  decree  is  alleged  to  have  been 
erroneous  is,  that  it  denied  the  relief  for  which  the  appellants  prayed 
in  their  cross-bill.  That  relief  was  the  enforcement  of  what  is  called 
the  lease  contract  of  Dec.  4,  1871,  or  the  enforcement  of  the  contract 
of  July  27,  1871,  by  a  lease  of  the  branch  line,  on  terms  and  condi- 
tions to  be  derived  from  the  contract  of  Oct.  1,  1869 ;  that  is  to  say, 
the  rental  to  be  paid  by  the  Eock  Island  Company  to.  be  an  amount 
sufficient  to  guarantee  the  principal,  or  at  least  the  interest,  of  the 
Atchinson  branch  bonds.  The  answer  to  this  is  what  we  have  here- 
tofore said.  There  was  no  lease,  nor  any  contract  which  bound  the 
Eock  Island  Company  to  take  a  lease,  much  less  to  pay  a  rental 
sufficient  to  guarantee  the  principal  or  interest  of  the  Atchinson 
branch  bonds,  or  to  apply  the  rent  to  the  payment  of  that  principal 
or  interests 

The  appellants  also,  in  their  cross-bill,  prayed  in  the  alternative 
that  the  bonds  of  the  branch  road,  held  by  them,  might  be  deemed  to 
have  been  obtained  under  false  and  fraudulent  pretences,  and  that  the 
proceeds  thereof  were  paid  out  by  the  Rock  Island  Company  know- 
ingly, fraudulently,  and  in  violation  of  a  trust  assumed  by  them,  and 
that  the  said  company  might  be  decreed  to  pay  to  them  the  par  value 
of  the  same  and  interest. 

We  have  sought  in  vain  for  any  evidence  that  would  justify  a  de- 
cree that  the  Eock  Island  Company  obtained  the  bonds  of  the  branch 
road  by  fraudulent  pretences,  or  that  it  knowingly,  fraudulently,  and 
in  violation  of  any  trust  assumed  by  it,  paid  out  the  proceeds  of  sale 
of  the  bonds.  By  the  provisions  of  the  branch  mortgage  the  Rock 
Island  Company  was  made  the  custodian  of  the  bonds,  with  power 
and  direction  to  pay  them  and  their  proceeds  to  the  president  or  other 
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duly  authorized  agent  of  the  South-westeru  Company,  in  three 
contingencies :  First,  upon  the  delivery  of  an  invoice  of  articles 
purchased,  approved  by  the  president ;  second,  upon  the  presentation 
of  monthly  estimates  by  the  engineer  of  the  Southwestern  of  work 
done  and  materials  furnished  in  the  construction  of  the  branch  rail- 
way, approved  in  the  same  manner ;  and,  third,  on  the  certificate  of 
the  same  engineer,  approved  in  like  manner,  that  the  road  had  been 
completed  and  was  in  running  order.  If  this  constituted  a  trust,  it 
was  only  that  of  a  custodian.  The  Rock  Island  Company  had  no 
right  to  control  the  location  of  the  branch  road,  or  the  cost  of  its  con- 
struction. It  was  not  its  duty  to  supervise  the  contracts  or  direct 
the  alignment.  Such  action  would  have  been  outside  of  its  corporate 
power.  If  some  persons  who  were  its  oflB.eers  undertook  to  control 
the  expenditure  in  such  a  manner  as  to  secure  a  proper  location  and 
construction  of  the  road  (of  which  we  discover  no  sufficient  evidence), 
those  persons  may  be  responsible  for  their  breach  of  duty,  if  there 
was  any.  But  no  such  trust  was  assumed  by  the  Eock  Island  Com- 
pany. Certainly,  then,  there  was  no  undertaking  that  the  branch 
road  should  be  fifty  miles  long  ;  and,  if  it  was  imperfectly  constructed, 
it  appears  that  the-  Rock  Island  Company  has  expended  upon  its  con- 
struction a  very  large  sum  of  its  own  money,  and  has  made  it  a  first- 
class  Western  road.  If,  then,  there  was  such  a  trust  as  is  charged 
by  the  appellants,  and  a  breach  of  it,  full  compensation  has  been 
made,  and  the  appellants  have  all  the  security  the  trust  was  in- 
tended to  give  them ;  that  is,  a  first  mortgage  upon  a  finished  first- 
class  road. 

The  last  objection  to  the  decree  is,  that  the  relief  prayed  for  by  the 
cross-bills  of  the  two  defendants  railroad  companies  should  not  have 
been  granted,  for  the  following  reasons :  1st,  If  the  original  suit  fails 
for  want  of  jurisdiction,  so  must  the  cross-bills.  2d,  The  cross-bills 
were  nullities,  because  filed  without  leave  of  the  court,  and  because 
not  making  the  intervening  bondholders  parties.  3d,  Because  col- 
lusive. We  have  seen  the  court  had  jurisdiction  of  the  original  suit. 
The  permission  of  the  court  to  file  the  cross-bills  must  be  presumed 
from  its  action  upon  them,  and  the  intervening  bondholders  were  not 
parties  or  necessary  parties  when  the  bills  were  filed.  They  became 
parties  to  the  original  bill,  but  they  did  not  ask  to  be  made  parties  to 
the  cross-bills  of  the  defendant  corporations.  That  the  cross-bills 
were  collusive  in  their  origin,  purpose,  and  conduct,  if  such  was  the 
fact,  which  we  do  not  perceive,  is  of  no  importance,  since  the  appel- 
lants had  an  unobstructed  opportunity  to  vindicate  their  rights. 
They  might,  if  they  had  chosen,  have  become  parties  defendant  to 
the  cross-bills,  and,  if  they  had,  they  could  not  have  resisted  the 
relief  given  by  the  court. 

The  appellants  are,  no  doubt,  unfortunate.  It  may  be  that  they 
purchased  their  bonds,  expecting  that  the  Rock  Island  Company 
would  protect  them,  either  by  taking  a  lease  of  the  branch  road,  or 
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by  holding  the  purchase-money  of  the  bonds  and  expending  it  for 
their  security.  But  the  expectation  of  a  guaranty  cannot  be  treated 
as  a  guaranty  itself.  ^        Decree  affirmed. 


STOUT  V.   EAILEOAD   COMPANY. 

(ZMcCrary,!.    1881.) 

McCeaet,  Cikcuit  Judge  :  — 

This  case  is  before  the  court  on  a  plea  to  the  jurisdiction,  which 
presents  for  consideration  a  question  of  importance  in  its  application 
to  this  case,  and  probably  to  other  cases  in  this  district.  The  facts 
are  agreed  upon,  and  are  as  follows  :  — 

Plaintiff,  a  citizen  of  Nebraska,  sues  the  defendant,  alleging  that 
it  is  a  citizen  of  Iowa,  to  recover  damages  for  personal  injuries  sus- 
tained, as  he  alleges,  at  the  town  of  Blair,  Nebraska,  on  the  twenty- 
seventh  day  of  March,  1869,  through  the  negligence  of  defendant  in 
the  management  of  a  railroad  then  possessed  and  operated  by  it  in 
jSTebraska.  The  said  defendant,  the  Sioux  City  &  Paciiic  Eailroad 
Company,  was  duly  organized  and  incorporated  under  the  laws  of 
Iowa  in  1864.  Prior  to  the  year  1870  it  built  a  railroad  in  the  State 
of  Iowa,  and  also  extended  bhe  same  into  and  built  a  railroad  in  the 
State  of  Nebraska.  On  the  twenty-first  day  of  September,  1869,  the 
defendant  filed  a  true  copy  of  its  original  articles  of  incorporation  in 
the  office  of  the  secretary  of  state  of  the  State  of  Nebraska.  De- 
fendant still  owns  and  operates  said  line  of  railroad  in  the  States  of 
Iowa  and  Nebraska,  and  has  had  from  the  beginning  its  principal 
place  of  business  at  Cedar  Eapids,  Iowa.  By  an  act  of  the  General 
Assembly  of  Nebraska,  approved  February  12, 1869,  it  is  provided  : 
"  That  any  railroad  company  heretofore  organized  under  the  laws  of 
the  States  of  Kansas,  Missouri,  or  Iowa,  is  hereby  authorized  to  ex- 
tend and  build  its  road  into  the  State  of  Nebraska ;  and  such  railroad 
companies  shall  have  and  possess  all  the  powers,  franchises,  and 
privileges,  and  be  subject  to  the  same  liabilities,  of  railroad  com- 
panies organized  and  incorporated  under  the  laws  of  this  State; 
provided,  such  non-resident  company  shall  first  file  a  true  copy  of 
its  articles  of  incorporation  with  the  secretary  of  state,  and  shall - 
comply  with  the  laws  of  Nebraska  as  to  filing  and  recording  articles 
of  incorporation,  and  in  all  things  required  by  law  relating  to  rail- 
roads and  otherwise  in  this  State ;  and  such  non-resident  company 
shall  keep  an  office  in  this  State,  in  some  county  in  this  State,  in 
which  its  road  is,  or  is  proposed  to  be ;  and  shall  be  liable  to  civil 
process,  to  be  sued  and  to  sue,  as  provided  by  law."  Gen.  Statutes 
Neb.  1873,  p.  203.  By  another  act  of  said  General  Assembly,  ap- 
proved February  14,  1873,  it  is  provided :  "  That  any  railroad  com- 
pany which  has  been  organized  under  the  laws  of  the  State  of  Iowa, 
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Kansas,  or  Missouri,  and  which,  has  heretofore  extended  its  line  of 
road  in  this  State,  or  built  any  portion  of  its  line  of  road  in  this 
State,  and  has  filed  a  true  copy  of  its  original  articles  of  incorpora- 
tion, in  the  office  of  the  secretary  of  state  of  this  State,  is,  from  the 
time  of  filing  said  copy  of  its  original  articles  of  incorporation  as 
aforesaid,  hereby  declared  to  be  a  legal  corporation  of  this  State,  and 
entitled  to  all  the  rights,  privileges,  and  franchises  of  railroad  com- 
panies organized  under  and  pursuant  to  the  laws  of  the  State  of 
Iv'ebraska."     Ibid.  206. 

The  summons  is  returned  served  upon  the  defendant  "  by  deliver- 
ing to,  and  leaving  with  Frank  Harriman,  its  managing  agent  in  this 
State  and  district,  a  certified  copy  of  this  summons,  with  all  the 
indorsements  thereon ;  said  service  was  made  in  Washington  County, 
State  and  district  of  Nebraska."  The  declaration  in  this  case  was 
filed  April  27,  1874,  and  the  summons  was  served  on  the  eleventh 
day  of  May  in  the  same  year. 

Upon  these  facts  the  following  questions  arise,  upon  the  considera- 
tion of  the  plea  to  the  jurisdiction  :  — 

First.  Was  the  defendant  a  foreign  corporation  at  the  time  the 
suit  was  commenced  ? 

Second.  Afid  if  so,  was  the  defendant  an  inhabitant  of,  or  found 
within,  the  district  of  Nebraska  at  the  time  of  the  service  of  process 
in  this  case  ? 

The  suit  was  commenced  and  process  served  in  April  and  May, 
1874,  at  which  times  both  the  acts  above  named  were  in  force,  —  the 
latest  one  having  been  approved  February  14,  1873.  It  is  true  that 
only  the  first  of  these  acts  was  in  force  when  the  accident  occurred 
which  is  the  foundation  of  this  suit,  and  inasmuch  as  I  am  of  the 
opinion  that  the  first  act  did  not  constitute  the  defendant  a  Nebraska 
corporation,  it  becomes  necessary  to  consider  whether  it  is  the 
statute  in  force  at  the  time  of  the  accident,  or  that  which  is  in  force 
at  the  time  of  the  service  of  process,  that  is  to  govern  as  to  the 
forum.  Upon  this  point  I  entertain  no  doubt.  All  questions  of 
jurisdiction  depending  upon  the  citizenship  of  the  parties  must  be 
determined  by  their  citizenship  at  the  time  of  the  commencement  of 
the  suit.     Connolly  et  al.  v.  Taylor  et  al.  (2  Peters,  656). 

This  brings  us  to  the  question  whether,  by  the  last  act  above 
quoted  (that  of  February  14,  1873),  or  by  the  two  acts  construed 
together,  the  defendant  was  created  a  corporation  of  the  State  of 
Nebraska.  The  fact  is  conceded  that  the  defendant  corporation  was 
organized  under  the  laws  of  Iowa,  and  built  a  railroad  in  that  State, 
which  was  extended  into  and  through  a  portion  of  the  territory  of 
the  State  of  Nebraska,  and  that  it  has  filed  a  true  copy  of  the  origi- 
nal articles  of  incorporation  in  the  office  of  the  secretary  of  state  of 
the  State  of  Nebraska.  The  Act  of  February  14,  1873,  declares  in 
plain  terms  that  these  facts  shall  constitute  the  defendant  "  a  legal 
corporation  of  this  State,  and  entitled  to  all  the  rights,  privileges. 
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and  franchises  of  railroad  companies  organized  under,  and  pursuant 
to,  the  laws  of  the  State  of  Nebraska."  It  is  entirely  competent  for 
the  State,  by  its  legislation,  to  determine  the  mode  of  creating  cor- 
porations within  its  limits  ;  and,  if  it  sees  fit  to  declare  that  a  for- 
eign corporation  may  -become  a  corporation  of  the  State  by  building 
a  railroad  therein,  and  filing  a  copy  of  its  articles  of  incorporation 
with  the  secretary  of  state,  I  have  no  doubt  that  compliance  with 
these  terms  constitutes  the  foreign  corporation  a  domestic  corpo- 
ration, with  respect  to  all  its  transactions  within  such  State.  It 
follows  that  the  Sioux  City  &  Pacific  Eailroad  Company  was  a 
Nebraska  corporation  from  and  after  the  passage  of  the  Act  of  Feb- 
ruary 14,  1873,  and,  therefore,  was  such  at  the  time  of  the  commence- 
ment of  this  suit.  Of  course,  if  both  plaintiff  and  defendant  were 
citizens  of  Nebraska  at  the  time  of  the  commencement  of  this  suit, 
then  this  court  has  no  jurisdiction  of  the  case,  and  the  plea  to  the 
jurisdiction  must  be  sustained.  But  counsel  for  plaintiff  insists  that 
there  is  a  foreign  corporation  —  a  citizen  of  Iowa  —  whose  corporate 
name  is  the  Sioux  City  &  Pacific  Eailroad  Company ;  that  it  is  this 
foreign  corporation,  and  not  the  domestic  corporation  of  the  same 
name,  that  is  sued ;  and  that  plaintiff  should  be  permitted  to  make 
out,  if  he  can,  a  case  against  the  Iowa  corporation  by  proof.  His 
right  to  do  this  is  clear  enough,  provided  that  corporation  is  in  court, 
and  subject  to  our  jurisdiction.  Whether  it  is  in  court  or  not  de- 
pends upon  the  question  whether,  at  the  time  of  the  commencement 
of  this  action,  that  corporation  had  an  agent  in  Nebraska  engaged  in 
the  management  of  its  business  upon  whom  service  has  been  made. 
If  the  agent  upon  whom  the  service  was  made  was  the  agent  of  the 
Nebraska  corporation,  it  is  not  suflBcient,  for  although  the  two  cor- 
porations may  be  composed  of  the  same  persons,  yet  they  are,  in 
law,  for  the  purposes  of  suing  and  being  sued,  separate  and  distinct. 
It  is  not  impossible  that  the  Iowa  corporation  might  have  kept  an 
office  and  agents  in  Nebraska  at  the  time  this  suit  was  commenced, 
but,  upon  the  proofs  adduced  upon  this  hearing,  I  conclude  that  the 
person  served  was  an  agent  of  the  Nebraska  corporation,  and  not  of 
the  Iowa  corporation.  At  all  events,  it  has  not  been  shown  that  he 
was  the  agent  of  the  Iowa  company  in  such  a  sense  that  service  upon 
him  in  Nebraska  would  be  a  sufficient  service  upon  that  company. 
The  Act  of  1875,  defining  the  jurisdiction  of  the  circuit  courts  (18 
Stat.  470),  provides  that  "  No  civil  suit  shall  be  brought  before  either 
of  said  courts  against  any  person  by  any  original  process  or  proceed- 
ing in  any  other  district  than  that  whereof  he  is  an  inhabitant,  or  in 
which  he  shall  be  found  at  the  time  of  serving  such  process  or  com- 
mencing such  proceedings,"  etc.  It  has  been  held  that  a  corporation 
created  by  one  State  may  consent  to  be  sued  in  another,  in  considera- 
tion of  its  being  permitted  by  law  to  exercise  therein  its  corporate 
powers  and  privileges.  Railroad  Co.  v.  Harris  (12  Wall.  65) ;  Exparte 
Shollenberger  (96  U.  S.  369) ;  Knott  v.  Insurance  Co.  (2  Woods,  479). 
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But  the  Legislature  of  Nebraska,  instead  of  providing  that  foreign 
railroad  corporations  may  extend  their  roads  into  that  State  upon 
condition  that  they  will  consent  to  be  sued  there,  has  seen  fit  to 
provide  that  such  corporations  shall,  by  extending  their  lines  of  rail- 
road into  the  State,  and  by  filing  copies  of  their  articles  of  incorpo- 
ration with  the  secretary  of  state,  become  domestic  corporations, 
with  all  the  powers  and  franchises  of  other  State  corporations.  Such 
corporations  therefore,  being  citizens  of  the  State  of  Nebraska,  — 
corporations  of  the  State,  —  can  be  sued  by  citizens  of  Nebraska  only 
in  the  State  courts.  It  may  be  that  plaintiff  has  a  cause  of  action 
against  the  Iowa  corporation,  but  it  is  not  one  that  can  be  prosecuted 
in  this  court  upon  process  served  upon  an  agent  engaged  in  the  opera- 
tion of  the  extended  line  of  railroad  within  the  State  of  Nebraska, 
and  not  shown  to  be  an  agent  of  the  Iowa  corporation.  It  is  not 
pretended  that  there  are  two  lines  of  railroad  in  Nebraska,  one  of 
which  is  operated  by  the  Iowa  corporation,  and  the  other  by  the 
Nebraska  corporation;  but,  on  the  contrary,, it  is  conceded  that  the 
railroad  in  Nebraska  is  simply  an  extension  of  the  Iowa  road ;  and, 
upon  the  admitted  facts,  without  more,  we  must  conclude  that  the 
person  upon  whom  service  was  made  was  employed  in  the  operation 
of  the  line  in  Nebraska,  and  as  the  agent  of  the  Nebraska  cor- 
poration. The  return  of  the  marshal  is  not  conclusive  upon  the 
defendant,  and  he  may  disprove  it  on  the  hearing  of  a  plea  to  the 
jurisdiction.  Van  Bensalaer  v.  Chadwick  (7  How.  Pr.  297) ;  Litch- 
field V.  Barnwell  (5  id.  341)  ;  WalUs  v.  Lott  (16  id.  567). 

If  the  plaintiff  thinks  that  he  can,  by  further  proof,  establish  the 
fact  that  the  person  upon  whom  the  service  was  made  was  the  man- 
aging agent  of  the  Iowa  corporation,  we  will  withhold  final  judgment 
until  a  further  hearing  can  be  had ;  but  if  he  rests  the  case  upon  the 
proof  as  it  now  stands,  the  plea  to  the  jurisdiction  will  be  sustained. 

There  is  a  motion  to  dismiss  the  plea  to  the  jurisdiction  upon  the 
ground  that  it  has  been  waived  by  the  filing  of  an  answer.  It  ap- 
pears that  some  time  since  the  case  upon  the  plea  to  jurisdiction  was 
argued  before  Judge  Dillon,  and  taken  under  advisement  by  him. 
Pending  its  consideration,  the  defendant  left  an  answer  with  the 
clerk,  indorsed  "to  be  filed  subject  to  the  plea  to  the  jurisdiction." 
I  think  it  is  within  the  discretion  of  the  court  to  hold  that  the  answer 
has  not  been  filed,  within  the  meaning  of  the  rule  invoked  by  plain- 
tiff's  counsel,  and  that  defendant  has  not  waived  the  plea  to  the 
jurisdiction. 

The  motion  to  dismiss  the  plea  is  overruled. 

DuNDT,  District  Judge,  concurs. 

At  the  May  term,  1881,  the  cause  came  on  for  further  hearing  upon 
the  plea  to  the  jurisdiction,  and,  upon  further  proof  adduced  in  rela- 
tion thereto,  a  further  opinion  was  delivered  as  follows :  — 

McCeaet,  Circuit  Judge  :  — 

The  evidence  adduced  upon  the  trial  of  the  issue  upon  the  plea  in 
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abatement  does  not  show  that  service  in  this  ease  was  made  upon  an 
agent  of  the  Iowa  corporation.  It  is  true  that  the  whole  line  is 
under  one  management  j  that  the  principal  offices  are  in  Iowa,  and 
that  the  station  agent  upon  whom  service  was  made  makes  his  re- 
ports to  the  general  office  at  Cedar  Rapids,  Iowa. 

The  line  through  both  States  is  operated  by  one  management,  one 
set  of  officers,  one  board  of  directors,  one  set  of  stockholders.  This 
the  Legislature  of  Nebraska  is  presumed  to  have  known  when  it 
enacted  the  statute  declaring  that  if  an  Iowa  railroad  company  ex- 
tends its  line  into  this  State  and  files  its  articles  of  incorporation,  it 
"  shall  be  a  legal  corporation  of  this  State."  Act  of  February  14, 
1873 ;  G-.  S.  p.  206. 

The  plain  effect  of  this  statute  is  to  constitute  the  Sioux  City  «& 
Pacific  Railroad  Company,  at  least  for  jurisdiction  purposes,  a  Ne- 
braska corporation,  in  respect  to  all  its  transactions  within  this  State, 
and  the  agents  of  the  company  conducting  its  business  in  Nebraska 
are  the  agents  of  the  Nebraska  corporation;  otherwise  the  statute 
could  have  no  effect  whatever.  If  the  officers  and  agents  of  this 
corporation  engaged  in  the  transaction  of  its  business  in  Nebraska 
are  to  be  regarded  as  the  officers  and  agents  of  the  Iowa  corporation, 
it  follows  that  the  statute  has  made  it  a  Nebraska  corporation  in  name 
only,  and  not  in  fact  or  in  law.  The  same  natural  persons  may  con- 
stitute two  or  more  distinct  corporations.  A  corporation  in  Nebraska 
must  exist  by  virtue  of  the  law  of  this  State,  and  if  that  law  consti- 
tutes the  defendant  a  Nebraska  corporation,  it  matters  not  that  the 
law  of  Iowa  also  constitutes  it  a  corporation  of  that  State. 

It  is  the  right  of  each  State  in  which  a  corporation  transacts  busi- 
ness to  require  it  to  become  a  corporation  under  and  by  virtue  of  its 
own  laws.  This  right  having  been  exercised  by  the  State  of  Ne- 
braska, in  a  statute  plainly  applicable  to  the  defendant,  we  must  hold 
it  a  domestic  corporation,  and  not  a  foreign  corporation  sxibject  to 
the  jurisdiction  of  this  court. 

Judgment  for  the  defendant  upon  the  plea  in  abatement. 


STATE  V.  DAWSON. 

(16  Ind.  40.     1861.) 

Appeal  from  the  Clark  Circuit  Court. 

Peekins,  J.:  — 

Information  against  the  defendants,  charging  that  they  are  pre- 
tending to  be  a  corporation,  and  to  act  as  such,  when  they  are  not 
a  corporation.  It  charges  that  in  January,  1849,  the  Legislature  of 
the  State  of  Indiana  enacted  a  special  charter  of  incorporation, 
(which  is  set  out  at  length)  for  a,  railroad  from  Fort  Wayne,  Indiana, 
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to  Jeffersonville,  to  be  called  the  Fort  Wayne  and  Southern  Rail- 
road; that  the  persons  named  in  the  charter  as  directors  did  not 
accept  said  charter  till  June  2,  1852,  when  they  did  meet  and  accept 
the  same,  and  organize  under  it.  It  is  alleged  that  the  defendants 
are  assuming  to  act  under  said  charter,  never  having  organized  under 
any  other.  The  Court  below  sustained  a  demurrer  to  the  informa- 
tion ;  thus  holding  the  defendants  to  be  a  legal  corporation. 

The  present  Constitution  of  Indiana  took  effect  on  November  1, 
1851.     It  contains  these  provisions  :  — 

"All  laws  now  in  force  and  not  inconsistent  with  this  Constitu- 
tion, shall  remain  in  force,  until  they  shall  expire  or  be  repealed." 
Sched.  (1  subsec.)  of  Const. 

"  Corporations,  other  than  banking,  shall  not  be  created  by  special 
act,  but  may  be  formed  under  general  laws."     Art.  IT.,  §  13. 

"  All  acts  of  incorporation  for  municipal  purposes  shall  continue  in 
force  under  this  Constitution,  until  such  time  as  the  General  As- 
sembly shall,  in  its  discretion,  modify  or  repeal  the  same."  Sched. 
supra,  subsec.  4. 

The  charter  for  the  Fort  Wayne  and  Southern  Railroad  was  not  a 
charter  for  municipal  purposes,  and  hence  was  not  specially  continued 
in  existence.  Art.  IT.  §  13,  above  quoted,  prohibits  the  creation  of  a 
corporation  by  special  act  or  charter,  that  is,  as  we  construe  the 
prohibition,  through,  or  by  virtue  of,  such  special  act  or  charter, 
after  November  1, 1851.  The  policy  that  induced  the  prohibition,  as 
well  4s  its  literal  import,  demands  this  construction.  It  is  necessary 
for  us  to  ascertain,  then,  when  the  defendants,  if  ever,  were  created 
a  corporation.  The  simple  enactment  of  the  charter  for  the  corpora- 
tion, by  the  Legislature,  did  not  create  the  corporation.  It  required 
one  act  on  the  part  of  the  persons  named  in  the  charter  to  do  that, 
viz. :  acceptance  of  the  charter  enacted. 

Says  Grant,  in  his  work  on  Corporations,  vide  p.  13 :  "  Nor  can  a 
charter  be  forced  on  any  body  of  persons  who  do  hot  choose  to  accept 
it."  And  again,  at  page  18,  he  says,  ''The  fundamental  rule  is  this : 
No  charter  of  incorporation  is  of  any  effect  until  it  is  accepted  by  a 
majority  of  the  grantees,  or  persons  who  are  to  be  the  corporators 
under  it.  Bagge's  Case  (2  Brownl.  &  G.  100)  ;  s.  o.  1  Roll.  Rep.  224 ; 
Br.  Afikew's  Case  (4  Burr.  2200) ;  Butter  v.  Chapman  (8  M.  &  W.  25)  ; 
per  Wihnot,  J.,  Rex  v.  Vice-Chancellor  of  Cambridge  (3  Burr.  1661). 
This  is  analogous  to  the  general  rule  that  a  man  cannot  be  obliged 
to  accept  the  grant  or  devise  of  an  estate.  Tmonson  v.  Tickell  (3  B. 
&  Aid.  31)."  See,  also,  Ang.  &  Am.  §  83,  where  it  is  said,  if  a  charter 
is  granted  to  those  who  did  not  apply  for  it,  the  grant  is  said  to  be 
in  fieri  till  acceptance.  We  need  not  inquire  whether  this  rule  ex- 
tends to  municipal  corporations  in  this  country.  As  to  what  may 
constitute  an  acceptance  we  are  not  hei-e  called  on  to  decide,  as  the 
information  expressly  shows  that  there  was  none  in  this  case  till 
June,  1852,  which  fact  is  admitted  by  the  demurrer. 
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The  grant  of  the  charter  in  question,  then,  to  those  who  had  not 
applied  for  it,  was  but  an  offer,  on  the  part  of  the  State ;  a  consent 
that  the  persons  named  in  the  charter  might  become  a  corporation, 
might  be  created  such  an  artificial  being,  by  accepting  the  charter 
offered.  But  an  offer,  till  accepted,  may  be  withdrawn.  In  this 
case,  the  offer  made  by  the  State,  in  1849,  was  withdrawn  by  the 
State,  November  1,  1861,  by  then  declaring  that  no  corporation,  after 
that  date,  should  be  created  except  pursuant  to  regulations  which  she, 
in  future,  through  her  Legislature  would  prescribe. 

This  pretended  corporation,  then,  was  not  created  before  Novem- 
ber 1,  1851,  and  it  could  be  created  afterward  only  by  the  concur- 
rent consent  of  the  State  and  the  corporators.  But  at  that  date,  the 
Constitution  prohibited  both  the  State  and  corporators  from  giving 
consent  to  such  a  corporation,  to  wit :  one  coining  into  existence 
through  a  special  charter ;  and  hence  necessarily  prohibited  the  cre- 
ation thereof.  This  decision  accords  with  that  of  the  Supreme 
Court  of  the  United  States  in  Aspinwall  v.  Daviess  County  (22  How., 
p.  364)  ;  where  it  was  held  that  the  new  Constitution  prohibited  a  sub- 
scription of  stock  to  the  Ohio  and  Mississippi  Railroad  Company, 
authorized  by  the  charter  of  the  corporation,  granted  under  the 
former  Constitution,  and  actually  voted  by  the  people  of  the  county 
under  that  Constitution. 

Whether,  as  a  matter  of  fact,  the  charter  in  this  case  was  accepted 
under  the  old  Constitution,  must  be  determined  on  a  trial  of  the 
cause  below. 

Had  the  provision  in  our  Constitution,  like  that  on  this  subject  in 
the  Constitution  of  Ohio,  ordained  that  the  Legislature  should  "  pass 
no  special  act  conferring  corporate  powers,"  the  restraint  would 
clearly  have  been  imposed  alone  upon  future  legislative  action ;  but, 
in  our  Constitution,  the  restraint  is  plainly  imposed  upon  the  crea- 
tion, the  organization,  of  the  corporation  itself.  See  The  State  v. 
Boosa  (11  0.  St.  R.  16.) 

Per  Curiam.  —  The  judgment  is  reversed,  with  costs.  Cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 
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(12  Allen,  362.     1866.) 

Contract  in  which  the  plaintiff  sought  to  charge  the  officers  of  the 
Boston  Mechanical  Bakery  Company  with  a  debt  contracted  in  the 
name  of  the  corporation,  in  consequence  of  their  neglect  to  file  cer- 
tificates and  statements  of  the  condition  of  the  ■  corporation.  At  the 
trial  in  the  Superior  Court  before  Ames,  J.,  without  a  jury,  the  judge 
found  for  the  defendants  upon  facts  which  are  stated  in  the  opinion ; 
and  the  plaintiff  alleged  exceptions. 
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HoAE,  J. :  — 

The  defence  to  this  action  rests  wholly  upon  the  assumption  that 
the  corporation,  whose  officers  the  plaintiff  seeks  to  charge  with  a 
statute  liability  for  its  debts,  never  had  a  legal  existence.  The 
only  defect  suggested  in  the  organization  of  the  corporation  is,  that 
the  call  for  the  first  meeting  was  signed  by  only  one  of  the  per- 
sons named  in  the  act  of  incorporation,  and  not  by  a  majority  of 
them,  as  required  by  St.  1855,  ch.  140. 

The  case  of  Utley  y.  Union  Tool  Company  (11  Gray,  139),  is  the 
authority  on  which  the  defendants  chiefly  rely.  That  case  decided 
that  in  order  to  charge  as  stockholders  of  a  manufacturing  corpora- 
tion, persons  who  have  been  summoned  in  an  action  against  it  under 
St.  1851,  c.  315,  the  plaintiff  must  prove  the  legal  existence  of  the 
corporation.  The  alleged  corporation  had  no  charter  or  act  of  incor- 
poration from  the  Legislature,  but  was  an  association  which  had  un- 
dertaken to  assume  corporate  powers  under  a  general  act  for  the 
formation  of  joint-stock  companies,  St.  1861,  c.  133.  That  statute 
authorized  three  or  more  persons  who  had  entered  into  "  articles  of 
agreement  in  writing  "  for  the  transaction  of  certain  kinds  of  busi- 
ness, to  organize  in  a  manner  prescribed,  and  thereby  to  become  a 
corporation ;  and  the  court  were  of  opinion  that  written  articles  of 
agreement  were  essential  to  constitute  a  corporation,  and  that  these 
articles  must  fix  the  amount  of  the  capital  stock,  and  set  forth  dis- 
tinctly the  purpose  for  which  and  the  place  in  which  the  corporation 
was  established.  The  court  say :  "  There  is  an  obvious  reason  for 
making  such  organization  by  written  articles  of  agreement  a  condi- 
tion precedent  to  the  exercise  of  corporate  rights.  It  is  the  basis  on 
which  all  subsequent  proceedings  are  to  rest,  and  is  designed  to  take 
the  place  of  a  charter  or  act  of  incorporation,  by  which  corporate 
rights  and  privileges  are  usually  granted."  And  they  add  that  "  it 
is  not  a  case  of  a  defective  organization  under  a  charter  or  act  of  in- 
corporation, nor  of  erroneous  proceedings  after  the  necessary  steps 
were  taken  to  the  assumption  of  corporate  powers,  but  there  is  an 
absolute  want  of  proof  that  any  corporation  was  ever  called  into 
being,  which  had  the  power  of  contracting  debts  or  of  rendering  per- 
sons liable  therefor  as  stockholders." 

We  think  these  reasons  have  no  application  to  the  ease  now  before 
us.  In  this  there  was  an  act  of  incorporation  from  the  Legislature. 
There  is  no  question  that  the  corporate  powers  which  it  conferred 
were  assumed  by  the  persons  by  whom  it  was  intended  that  they 
should  be  enjoyed,  so  far  as  they  chose  to  avail  themselves  of  them. 
The  organization  was  not  strictly  regular,  but  can  hardly  be  consid- 
ered even  as  defective. 

And  if  the  object  of  the  statute  is  regarded,  by  which  it  is  required 
that  the  first  meeting  shall  be  called  by  a  majority  of  the  persons 
named  in  the  act  of  incorporation,  it  will  be  evident  that  it  is  direc- 
tory merely,  and  only  designed  to  secure  the  rights  conferred  by  the 
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charter  to  those  to  whom  it  was  granted,  among  themselves,  by  pro- 
viding an  orderly  method  of  organization.  Thus,  if  all  the  persons 
interested  should  come  together  without  any  notice  or  call  whatever, 
and  proceed  to  accept  the  charter,  and  do  the  other  acts  necessary  to 
constitute  the  corporation,  we  cannot  doubt  that  their  action  would 
be  valid,  and  that  neither  the  public  nor  any  persons  not  belonging  to 
the  association,  would  have  any  interest  to  question  their  proceedings. 

The  purpose  of  the  statute  was  probably  to  avoid  such  difficulties 
as  were  disclosed  in  the  case  of  Leohmere  Bank  v.  Boynton  (11  Gush. 
369),  where  two  parties  had  attempted  to  organize  separately  under 
the  same  charter,  each  claiming  to  be  the  corporation. 

There  is  nothing  in  the  facts  found  and  reported  to  show  that  all  per- 
sons interested  were  not  actually  notified  of  the  meeting  for  organi- 
zation. On  the  contrary,  it  would  seem  that  they  were.  No  one  has 
questioned  the  regularity  of  the  proceedings,  or  claimed,  as  in  Lech- 
mere  Bank  v.  Boynton,  a  right  to  organize  in  a  different  manner.  The 
evidence  was  ample  to  show  that  the  persons  named  in  the  act  of  in- 
corporation with  their  associates,  or  at  least  all  of  them  who  desired 
to  do  so,  have  accepted  the  act,  organized  under  it,  issued  stock,  elected 
officers  who  have  acted  and  served  in  that  capacity,  carried  on  busi- 
ness, contracted  debts,  and  exercised  all  the  functions  of  corporate 
existence.  It  is,  therefore,  too  late  to  deny  that  the  corporation  ever 
had  any  legal  existence,  or  for  these  officers  to  avoid  the  liabilities 
which  the  statutes  of  the  Commonwealth  impose. 

The  defendant,  Brackett,  who  was  treasurer  in  February,  1861,  ap- 
pears to  have  been  liable  with  the  directors  under  the  provisions  of 
Gen.  Sts.  c.  60,  §§  18,  20,  31.  Exceptions  sustained. 


MONTGOMERY  v.   FORBES. 
(148  Mass.  249.    1889.)- 

CoNTEACT  to  recover  the  price  of  goods  sold  and  delivered. 

At  the  trial  in  the  Superior  Court,  before  Dewey,  J.,  the  only  ques- 
tion was  whether  the  goods  were  sold  to  a  corporation  called  the 
Forbes  Woolen  Mills,  or  to  the  defendant  as  doing  business  under 
that  name.  The  plaintiffs  introduced  evidence  tending  to  show  that 
subsequently  to  May,  1885,  they  received  an  order  for  the  goods  by 
a  letter,  written  upon  paper  with  the  printed  heading,  "  Incorporated 
1885.  Forbes  Woolen  Mills.  George  E.  Forbes,  Treasurer,"  and 
signed,  "  Forbes  Woolen  Mills,  by  Geo.  E.  Forbes,  Treasurer ; "  that 
they  thereupon  shipped  the  goods  to  the  Forbes  Woolen  Mills  and 
received  in  payment  therefor  three  promissory  notes,  together  equal 
to  the  price  of  the  goods,  signed  "Forbeis  Woolen  Mills,  by  Geo.  E. 
Forbes,  Treasurer ; "  that  when  they  sold  the  goods  and  took  the 
notes,  they  understood  from  their  correspondence  with  the  defendant, 
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as  well  as  from  information  gained  from  a  commercial  agency,  that 
the  Forbes  Woolen  Mills  were  a  corporation,  and  made  all  charges 
on  their  books  against  them  as  a  corporation,  and  took  the  notes  from 
the  defendant  as  the  notes  of  a  corporation ;  and  that  after  they  sold 
the  goods  and  received  the  notes  they  became  satisfied  there  was  no 
such  corporation  as  the  Forbes  Woolen  Mills ;  and  contended  that 
they  werfe  entitled  to  recover  the  price  of  the  goods  from  the  de- 
fendant personally. 

The  defendant  contended  that  the  Forbes  Woolen  Mills  was  a  cor- 
poration, and  testified  that  he  purchased  the  goods  as  treasurer  of 
the  Forbes  Woolen  Mills,  but  admitted  that  they  had  not  been  paid 
for  except  by  the  notes,  which  themselves  had  not  been  paid ;  that 
in  May,  1885,  for  the  purpose  of  limiting  his  personal  responsibility, 
and  because  the  tax  laws  of  New  Hampshire  were  more  favorable  to 
corporations  than  the  Massachusetts  laws,  he  went  to  Nashua,  New 
Hampshire,  to  form  a  corporation  for  the  manufacture  of  woollen  goods ; 
that  he  employed  an  attorney-at-law  of  Nashua  to  incorporate  the  com- 
pany in  a  legal  and  proper  manner,  under  the  laws  of  that  State,  and 
subsequently  paid  him  for  his  services  and  disbursements  in  the  prem- 
ises ;  that  he  went  to  Nashua  again,  and  with  the  attorney  and  three 
other  persons,  selected  and  secured  by  the  attorney,  signed  and  exe- 
cuted an  agreement  of  association,  which  was  dated  May  6,  1885,  and 
was  duly  recorded  in  the  of&ce  of  the  Secretary  of  the  State  of  New 
Hampshire  on  May  12,  1885,  and  in  the  offtce  of  the  clerk  of  the  City 
of  Nashua,  on  May  13,  1885,  and  recited  that  the  subscribers  associ- 
ated themselves  for  the  purpose  of  forming  a  corporation,  to  be  called 
the  Forbes  Woolen  Mills,  the  amount  of  the  capital  stock  to  be  twenty 
thousand  dollars,  divided  into  four  hundred  shares  of  fifty  dollars 
each  ;  and  that  the  object  of  the  corporation  was  to  manufacture  and 
sell  woollen  and  other  goods,  and  the  places  of  business  were  Nashua 
in  New  Hampshire,  and  East  Brookfield  in  Massachusetts. 

The  defendant  further  testified  that,  subsequently  to  the  execution 
of  the  agreement  of  association,  one  or  more  meetings  were  held  by 
the  signers,  at  which  he  was  elected  president  and  treasurer  of  the 
corporation,  and  such  other  officers  and  directors  were  elected  as  were 
necessary  under  the  laws  of  New  Hampshire  ;  that  the  attorney  had 
been  recommended  to  him  as  a  reputable  and  reliable  man  and  attor- 
ney, and  he  left  everything  in  his  hands,  and  supposed  he  did  every- 
thing necessary  and  proper  to  establish  the  corporation  in  a  legal 
manner ;  that  records  of  the  meetings  were  kept  by  the  attorney, 
and  that  there  was  a  stock-book  and  certificates  of  stock  were  issued ; 
that  all  the  stock  was  issued  to  the  defendant,  and  that  no  other  per- 
son was  interested  in  it ;  that  fifty  per  cent  of  the  capital  stock  of 
the  corporation  was  actually  paid  in  by  him  in  cash  and  supplies  ;  that 
after  the  organization  of  the  corporation  he  hired,  as  treasurer  of  the 
corporation,  a  mill  in  East  Brookfield  belonging  to  his  mother,  Eox- 
anna  Forbes,  and  himself,  and  began  the  manufacture  of  woollen. 


CHAP.  II.]  MONTGOMERY   V.   EOEBES.  71 

goods;  that  he  purchased  the  necessary  supplies,  including  those 
named  in  the  plaintiff's  account,  and  placed  them  under  the  direction 
of  a  superintendent,  employed  to  supervise  the  manufacture  of  the 
goods ;  that  there  was  no  manufacturing  done  in  Nashua,  nor  any 
other  business  except  the  holding  of  corporate  meetings,  and  possi- 
bly the  sale  now  and  then  of  a  bill  of  goods  in  the  ordinary  course 
of  business  ;  and  that  the  principal  place  of  business  of  the  corpora- 
tion was  in  East  Brookfield ;  that  he,  as  president  and  treasurer  of 
the  corporation,  continued  to  manufacture  woollen  goods  for  about  four 
months,  and  sent  the  goods  to  commission  houses  in  iSTew  York  to 
be  sold ;  and  that  at  the  end  of  said  four  months  he  was  unable  to 
continue  the  business  and  gave  it  up,  and  no  further  business  was 
done  by  him  or  by  the  corporation. 

The  following  sections  of  chapter  152  of  the  General  Laws  of  New 
Hampshire  of  1878,  were  introduced  in  evidence:  — 

"  Sect.  1.  Any  five  or  more  persons  of  lawful  age  ftiay,  by  written  articles  of 
agreement,  associate  together,  for  agricultural,  educational,  or  charitable  pur- 
poses, or  for,  carrying  on  any  lawful  business,  except  banking  and  the  construc- 
tion and  maintenance  of  a  railroad ;  and  when  such  articles  have  been  executed 
and  recorded  in  the  office  of  the  clerk  of  the  town  in  which  the  principal  busi- 
ness is  to  be  carried  on,  and  in  that  of  the  Secretary  of  State,  they  shall  be  a 
corporation,  and  such  corporation,  its  officers  and  stockholders,  shall  have  all 
the  rights  and  powers,  and  be  subject  to  all  the  duties  and  habilities  of  similar 
corporations,  their  officers  and  stockholders,  except  so  far  as  the  same  are 
limited  or  enlarged  by  this  chapter. 

"  Sect.  2.  The  object  for  which  the  corporation  is  established,  the  place  in 
which  its  business  is  to  be  carried  on,  and  the  amount  of  capital  stock  to  be 
paid  in,  shall  be  distinctly  set  forth  in  its  articles  of  agreement." 

Upon  this  evidence  the  defendant  asked  the  judge  to  rule  that  the 
plaintiffs  were  not  entitled  to  recover,  that  the  account  in  question 
had  been  paid  by  the  notes  of  the  Forbes  Woolen  Mills  as  a  corpora- 
tion, and  that  there  was  no  evidence  to  authorize  the  jury  to  find  for 
the  plaintiffs. 

The  judge  declined  so  to  rule,  and  submitted  the  following  ques- 
tions to  the  jury  :  • "  1st.  Did  the  Forbes  Woolen  Mills  and  the  mem- 
bers of  said  alleged  corporation,  including  said  Forbes,  at  the  time  of 
its  attempted  organization,  intend  to  carry  on  its  business  as  a  manu- 
facturing corporatioh  (other  than  holding  meetings  of  its  members 
and  officers)  in  whole  or  in  part  in  the  city  of  Nashua,  New  Hamp- 
shire ?  2d.  Was  there  an  attempt  in  good  faith  on  the  part  of  the 
defendant,  Forbes,  to  organize  the  corporation  of  the  Forbes  Woolen 
Mills  ?  3d.  Did  said  Forbes,  at  and  prior  to  the  time  the  goods  in 
controversy  were  ordered,  namely,  at  all  times  after  May  12,  1885, 
during  his  dealings  with  the  plaintiff,  believe  that  the  organization 
of  said  Forbes  Woolen  Mills  was  a  valid  corporation  ?  " 

The  jury  answered  the  first  two  questions  in  the  negative,  and  the 
third  in  the  affirmative^ 
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The  judge,  being  of  the  opinion  that,  upon  the  findings  of  the  jury 
and  the  uncontradicted  evidence  in  the  case,  the  plaintiffs  were  enti- 
tled to  recover,  directed  the  jury  to  return  a  verdict  for  the  plaintiffs, 
and  reported  the  case  for  the  determination  of  this  court. 

C.  Allen,  J. :  — 

The  apparent  corporation  was  not  a  corporation.  The  statute  of 
New  Hampshire  requires  five  associates,  and  the  articles  of  agree- 
ment must  be  recorded  in  the  town  in  which  the  principal  business 
is  to  be  carried  on,  and  the  place  in  which  the  business  is  to  be  car- 
ried on  must  be  distinctly  stated  in  the  articles ;  otherwise  there  is 
no  corporation.  The  defendant's  pretended  agsociates  were  associates 
only  in  uame  ;  he  alone  was  interested  in  the  enterprise.  The  arti- 
cles of  agreement  were  recorded  in  Nashua,  and  stated  that  the  busi- 
ness was  to  be  carried  on  there ;  but  it  was  not  in  fact  carried  on 
there,  and  was  not  intended  to  be.  The  defendant  took  all  the  shares 
of  the  capital  stock,  and  paid  in  to  hipiself  as  treasurer  only  fifty  per 
cent  of  the  amount  thereof.  This  is  not  a  case  where  there  has  been 
a  defective  organization  of  a  corporation  which  has  a  legal  existence 
under  a  valid  charter.  Here  there  was  no  corporation.  It  was  just 
the  same  as  if  the  defendant  had  done  nothing  at  all  in  the  way 
of  establishing  a  corporation,  but  had  conducted  his  business  under 
the  name  of  the  Forbes  Woolen  Mills,  calling  it  a  corporation. 
The  business  was  his  personal  business,  which  he.  transacted  under 
that  name.  Fuller  v.  Hooker  (3  Gray,  334,  341)  ;  Sri/ant  v.  Uastman 
(7  Gush.  111). 

The  jury  found  that  he  did  not  in  good  faith  attempt  to  organize 
the  corporation,  but  that  he  believed  it  to  be  a  valid  corporation. 
His  belief,  in  view  of  the  facts  of  the  case,  is  immaterial.  Under 
this  state  of  things  the  defendant  bought  goods  of  the  plaintiffs  for 
his  own  sole  benefit,  adopting  the  name  of  the  apparent  corporation, 
which  had  no  real  existence,  and  which  represented  nobody  but  him- 
self. He  cannot  escape  responsibility  for  his  purchases  by  the  de- 
vice of  putting  such  a  mere  name  between  himself  and  the  plaintiffs. 
The  purchase  was  in  substance  by  and  for  himself  alone.  The  plain- 
tiffs might  have  repudiated  the  transaction  and  maintained  replevin  if 
they  had  learned  the  facts  in  time.  They  may  also  treat  the  transac- 
tion as  a  sale  to  the  defendant  personally.  Fay  v.  Nobh  (7  Gush. 
188,  194) ;  Kelner  v.  Baxter  (L.  R.  2  C.  P.  174;  183,  185) ;  2  Kent. 
Gom.  (13th  ed.)  630, 

Since  the  notes  represented  nothing,  the  plaintiffs  were  at  liberty 
to  treat  them  as  void,  and  recover  on  the  original  contract  for  goods 
sold,    Melledge  v.  Boston  Iron  Works  Go.  (5  Gush'.  158, 171). 

Verdict  to  stand. 
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CHAPTER  III. 
POWERS  AND  LIABILITIES  OF  A  CORPORATION. 


IN  RESPECT  OF  THE  ACQUISITION  AND  CONVEYANCE  OF  REAL 

PROPERTY. 


NICOLL  V.   EAILEOAD  COMPANY. 

(12  N.  Y.  121.    1854.) 

Ejectment  commenced  in  the  Supreme  Court  in  Eebruary,  1847, 
and  tried  at  the  Orange  County  circuit,  held  by  Mr.  Justice  Edwards 
in  October,  1848.  The  jury  found  a  special  verdict,  from  which  it 
appeared  that  on  the  first  day  of  July,  1836,  Nicholas  A.  Dederer, 
being  the  owner  in  fee  simple  of  a  farm  situate  in  Blooming  Grove, 
Orange  county,  executed  to  the  Hudson  and  Delaware  Eailroad  Com- 
pany a  deed,  dated  that  day,  whereby,  in  consideration  of  the  benefits 
and  advantages  to  him  of  the  railroad  proposed  to  be  made  by  the 
company,  and  of  one  dollar  to  him  paid  by  the  company,  he  granted 
to  such  company  the  privilege  of  surveying  and  laying  out  by  its 
agents  and  engineers,  through  his  farm  or  tract  of  land,  the  route  and 
site  of  its  road ;  and  also  granted,  bargained,  sold,  and  conveyed  unto 
the  company  and  its  successors,  so  much  of  the  farm  as  might  be 
selected  and  laid  out  by  the  company  for  the  site  of  its  railroad,  six 
rods  in  width  across  the  farm,  provided  always,  and  such  grant  was 
made  upon  the  express  condition  that  the  company  should  construct 
its  railroad  within  the  time  prescribed  by  the  act  incorporating  the 
same.  That  subsequently  and  before  the  27th  of  October,  1836,  the 
company  selected  and  laid  out,  for  the  site  of  its  railroad  through 
the  farm,  a  strip  of  land  six  rods  wide  extending  through  the  farm. 
That  on  the  1st  of  April,  1844,  the  farm  formerly  owned  by  Dederer, 
by  virtue  of  sundry  mesne  conveyances  became  the  property  of  the 
plaintiff  in  fee  simple  subject  only  to  such  right  as  the  Hudson  and 
Delaware  Eailroad  Company  then  had  to  any  portion  thereof  suffi- 
cient for  the  track  of  its  road.  That  this  company,  on  the  27th  of 
October,  1836,  commenced  the  construction  of  its  railroad^  but  never 
completed  or  put  in  operation  a  double  or  single  track  or  any  part 
thereof.  That  in  pursuance  of  an  act  of  the  Legislature,  entitled  an 
act  authorizing  the  New  York  and  Erie  Eailroad  Company  to  con- 
struct a  branch  road,  terminating  at  the  village  of  Newburgh,  passed 
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April  8,  1845,  the  Hudson  and  Delaware  Eailroad  Company  were 
authorized  to,  and  on  the  14th  of  September,  1846,  did  execute  to  the 
defendant,  the  New  York  and  Erie  Railroad  Company,  a  deed,  and 
thereby  for  a  valuable  consideration  granted,  bargained,  sold,  and  con- 
veyed to  the  defendant  and  its  successors,  the  maps,  charts,  drafts, 
surveys,  and  other  personal  property  of  the  Hudson  and  Delaware 
Company,  and  all  its  rights,  privileges,  immunities,  and  improvements, 
acquired  under  and  by  virtue  of  the  original  act  of  incorporation  or 
of  any  act  amending  it,  or  in  any  other  manner ;  and  also  all  the 
grants,  lands,  and  real  estate  acquired  by  or  ceded  or  conveyed  to  the 
Hudson  and  Delaware  Company,  and  all  its  right,  title,  and  interest 
to  the  same,  and  particularly  the  right  of  way,  granted  by  Dederer 
to  the  company  and  its  successors,  by  the  deed  from  him  above  men- 
tioned. That  when  this  suit  was  commenced  pn  the  25th  of  Feb- 
ruary, 1847,  the  defendant  had  not  completed  or  put  in  operation  its 
branch  road  terminating  at  Newburgh,  or  any  part  of  it,  nor  had  it 
done  so  when  the  cause  was  tried.  That  on  the  2d  of  December, 
1846,  the  defendant  entered  upon  the  strip  of  land  six  rods  wide, 
mentioned  in  the  deed  from  Dederer  and  laid  out  by  the  Hudson  and 
Delaware  Company  through  his  farm,  as  the  site  of  its  road,  and 
ejected  the  plaintiff  therefrom,  and  that  the  defendant  was  still  in  the 
possession  thereof.  The  suit  was  brought  to  recover  possession  of 
this  strip  of  land  from  the  defendant. 

The  justice  before  whom  this  cause  was  tried  ordered  judgment 
upon  the  special  verdict  in  favor  of  the  plaintiff.  The  defendant 
appealed,  and  the  Supreme  Court,  sitting  in  general  term  in  the  3d 
district,  reversed  the  judgment,  and  gave  judgment  in  favor  of  the 
defendant.  (See  12  Barb.  460.)  The  plaintiff  appealed  to  this 
court. 

Paeker,  J. :  — 

The  grant  from  Dederer  to  the  Hudson  and  Delaware  Railroad 
Company,  bearing  date  the  iirst  day  of  July,  1836,  was  made  to  that 
company  "  and  their  successors."  Under  that  grant,  there  can  be  no 
doubt  the  Hudson  and  Delaware  Railroad  Company  took  a  fee.  The 
words  of  perpetuity  used  would  have  been  sufficient  to  describe  a 
fee,  even  under  the  most  strict  requirements  of  the  common  law. 

The  company  had  ample  power  to  purchase  lands.  It  was  a  power 
incident  at  common  law  to  all  corporations,  unless  they  were  spe- 
cially restrained  by  their  charters  or  by  statute.  2  Kent,  281 ;  Co. 
Litt.  44  c.  300  b. ;  1  Kyd  on  Corp.,  76,  78,  108,  115 ;  3  Pick.  239. 
And  in  this  case  the  power  was  expressly  conferred  by  the  9th  sec- 
tion of  the  charter  (Sess.  Laws  of  1835,  p.  113) ;  and  by  the  16th 
section  there  were  given  to  it  the  general  powers  conferred  upon  cor- 
porations (1  R.  S.  731),  one  of  which  is  that  of  holding,  purchasing, 
and  conveying  such  real  estate  as  the  purposes  of  the  corporation 
may  require.  But  if  no  words  of  perpetuity  had  been  used,  the 
grantor  owning  a  fee,  the  company  would  have  taken  a  fee,  for  the 
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statute  is  now  imperative  that  every  grant  shall  pass  all  the  estate  or 
interest  of  the  grantor,  unless  the  intent  to  pass  a  less  estate  or  inter- 
est shall  appear  by  express  terms  or  be  necessarily  implied  in  the 
terms  of  the  grant  (1  E,.  S.  748,  §  1). 

But  it  is  objected  that  because  by  the  act  of  incorporation  there 
was  given  to  it  only  a  term  of  existence  of  fifty  years  (Laws  of  1835, 
p.  110,  §  1),  therefore  the  grant  shall  be  deemed  to  have  conveyed  an 
estate  for  years,  and  not  in  fee.  The  unsoundness  of  that  position  is 
easily, shown.  It  was  never  yet  held  that  a  grant  of  a  fee  in  express 
terms  could  be  restricted  by  the  fact  that  the  grantee  had  but  a  lim- 
ited term  of  existence.  If  it  were  so,  a  grant  could  never  be  made  to 
an  individual  in  fee,  because  in  his  earthly  existence  he  is  not  immor- 
tal. Under  such  a  rule  a  man  could  never  buy  a  greater  interest  in  a 
farm  than  a  life  estate.  It  would  follow  that  all  estates  would  be  life 
estates  except  those  held  by  perpetual  corporations.  The  intent  of 
parties,  fully  expressed  in  a  deed,  would  avail  nothing,  but  all  grants 
would  be  measured  by  the  mortality  of  the  grantee.  It  is  needless 
to  follow  out  the  proposition  further  to  show  its  absurdity. 

It  is  not  to  the  parties  to  a  grant,  but  to  its  terms,  that  we  look  to 
ascertain  the  character  and  extent  of  the  estate  conveyed.  Such  was 
the  rule  at  common  law,  and  is  still  by  statute  (1  R.  S.  748,  §  1). 
The  change  made  by  the  statute  favors  the  grantee  where  there  are 
no  express  terms  in  the  grant,  by  presuming  the  grantor  intended  to 
convey  all  his  estate. 

At  common  law  it  was  only  where  there  were  no  express  terms 
defining  the  estate  in  the  conveyance,  that  the  term  of  legal  existence 
of  the  grantee  was  deemed  to  be  the  measure  of  the  interest  intended 
to  be  conveyed.  Thus,  words  of  perpetuity,  such  as  "  heirs  or  succes- 
sors," were  necessary  to  convey  a  fee.  A  grant  to  an  individual  with- 
out such  words  conveyed  only  a  life  estate.  For  the  same  reason  a 
grant  without  such  words  to  a  corporation  aggregate  (Viner's  Ab., 
Estate,  L.  3),  or  to  a  mayor  or  commonalty  (ib.  3),  conveyed  a  fee, 
because  the  grantees  were  perpetual.  The  grantee  named  in  such 
case  having  a  perpetual  existence,  the  estate  could  not  have  been  en- 
larged by  words  of  succession. 

J3ut  this  is  now  changed  by  our  Revised  Statutes.  Words  of  inherit- 
ance or  succession  are  no  longer  necessary,  and  in  their  absence  we 
look  not  to  the  terms  of  existence  of  the  grantee  to  ascertain  the 
estate,  but  to  the  amount  of  interest  owned  by  the  grantor  at  the  time 
he  conveyed.  All  his  estate  is  deemed  to  have  passed  by  the  grant 
(1.  E.  S.  748,  §  1). 

All  this  is  applicable  only  to  cases  where  the  grant  is  silent  as  to 
the  extent  of  interest  conveyed.  Where  that  interest  is  expressly 
described,  as  in  this  case,  the  law  never,  either  before  or  since  our 
revision,  did  violence  to  the  intent  of  the  parties,  by  cutting  down 
the  estate  agreed  to  be  conveyed  to  the  measure  of  the  grantee's 
term  of  existence.     It  has  long  been  one  of  the  maxims  of  the  law 
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that  "  no  implication  shall  be  allowed  against  an  express  estate  lim- 
ited by  express  words."     Viner's  Ab.  Implication,  A.  6 ;  1  Salk.  236. 

It  is  erroneous  to  say  that  an  estate  in  fee  cannot  be  fully  enjoyed 
by  a  natural  person,  or  by  a  corporation  of  limited  duration.  It  is 
an  enjoyment  of  the  fee  to  possess  it  and  to  have  the  full  control  of 
it,  including  the  power  of  alienation,  by  which  its  full  value  may  at 
once  be  realized. 

It  is  well  settled  that  corporations,  though  limited  in  their  duration, 
may  purchase  and  hold  a  fee,  and  they  may  sell  such  real  estate 
whenever  they  shall  find  it  no  longer  necessary  or  convenient  (5 
Denio,  389).  2  Preston  on  Estates,  50.  Kent  says:  "Corporations 
have  a  fee  simple  for  the  purpose  of  alienation,  but  they  have  only  a 
determinable  fee  for  the  purpose  of  enjoyment.  On  the  dissolution 
of  the  corporation  the  reverter  is  to  the  original  grantor  or  his  heirs ; 
but  the  grantor  will  be  excluded  by  the  alienation  in  fee,  and  in  that 
(vay  the  corporation  may  defeat  the  possibility  of  a  reverter."  2  Kent, 
282;  5  Denio,  389;  1  Comst.  R.  509.  Large  sums  of  money  are 
accordingly  expended  by  railroad  companies  in  erecting  extensive 
station  houses  and  depots,  and  by  banking  corporations  in  erecting 
banking  houses,  because,  holding  the  land  in  fee,  they  may  be  able 
to  reimburse  themselves  for  the  outlay  by  selling  the  fee  before  the 
termination  of  their  corporate  existence.^ 

Upon  the  whole  my  conclusion  in  this  case  is  that  the  Hudson  and 
Delaware  Railroad  Company  took  from  Dederer  a  fee  upon  condition 
subsequent;  that  at  the  .time  of  the  conveyance  by  Dederer  to  the 
plaintiff,  there  had  been  no  forfeiture ;  and  that  Dederer  had,  at  the 
time  of  such  conveyance,  no  assignable  interest  in  the  premises. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

Judgment  accordingly. 
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This  was  an  action  of  ejectment.  The  case  was  referred  and  was 
heard  on  the  report  at  the  September  Term,  1867,  Pierpoint,  C.  J., 
presiding,  and  judgment  was  rendered  pro  forma  for  the  plaintiff,  to 
which  the  defendant  excepted.  The  substance  of  the  report,  so  far 
as  it  is  material  to  the  question  decided,  is  stated  in  the  opinion  of 
the  court. 

J.  French  and  E.  J.  Phelps,  for  the  defendant. 

Upon  the  discontinuance  of  the  railroad,  the  land  occupied  by  the 
track  and  depot  grounds  reverted  to  the  original  proprietors,  Shaw, 
Catlin,  and  Wires. 

1  Part  of  this  opinion  and  the  concurring  opinion  ol  Gabdineh,  C.  J.,  are  omitted. 
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I.  The  railroad  company  were  not  authorized  by  their  charter  to 
acquire  any  greater  estate  in  the  land  taken  for  the  road-way,  than 
the  easement  necessary  for  that  purpose. 

1.  A  corporation  has  no  powers  whatever  except  those  conferred 
directly  or  impliedly  by  its  act  of  incorporation.  Vt.  &  C.  B.  B.  Go. 
T.  Yt.  0.  B.  B.  Co.  (34  Vt.  47). 

2.  No  powers  will  be  implied  except  those  necessary  to  carry  out 
the  object  for  which  the  corporation  is  created.  Ang.  &  Ames  on 
Corp.  256.  And  the  charter  will  be  strictly  construed  against  them. 
Rice  V.  B.  Co.  (1  Black,  U.  S.  Sup.  Ct.  368). 

3.  No  language  will  be  found  in  the  charter  either  conferring,  or 
manifesting  any  intent  to  confer,  the  power  of  acquiring  a  vast  real 
estate,  extending  for  a  hundred  and  fifty  miles  through  the  whole 
length  of  the  State,  and  to  be  held  by  the  corporation  in  fee,  after  the 
railroad  should  be  discontinued.     Acts  of  1843,  No.  63. 

Such  a  power  is  not  only  wholly  unnecessary  to  the  construction 
and  maintenance  of  the  railroad,  but  is  the  last  the  Legislature  could 
be  reasonably  expected  to  grant.  The  most  obvious  considerations  of 
propriety  and  public  policy  forbid  it.  And  especially  where  the  pur- 
chase of  the  fee  is  to  be  obtained  from  the  citizen,  under  the  pressure 
produced  by  the  taking  of  a  perpetual  easement  in  the  land,  by  the 
right  of  eminent  domain.     Hill  v.  Western  Vt.  B.  B.  Co.  (32  Vt.  68). 

4.  The  deed  of  the  landowner,  therefore,  though  in  terms  convey- 
ing the  fee,  will  be  limited  in  its  effect  to  the  extent  of  the  grantee's 
power  to  take. 

5.  Nor  will  the  grantor  be  held  estopped  by  his  deed  from  as- 
serting his  claim  to  the  reversion.  There  can  be  no  estoppel 
against  the  law.  Nor  can  a  corporation  acquire  a  power  by  estoppel, 
which  their  charter  does  not  confer,  and  which  public  policy  pre- 
cludes. Ang.  &  Ames  on  Corp.  151,  152  ;  1  Eedf.  on  Railways, 
p.  248. 

II.  Irrespective  of  the  want  of  power  in  the  corporation  to  take 
the  fee  of  the  land,  the  deed  of  the  roadway  will  have  a  legal  effect 
commensurate,  and  no  more  than  commensurate  with  the  public 
necessity. 

On  the  one  hand,  no  restriction  or  reservation  it  may  contain  in- 
consistent with  the  public  requirement,  will  be  allowed  to  stand. 
Troij  &  Boston  B.  B.  Co.  v.  Potter  (Sup.  Ct.,  Nov.  Gen.  Term,  1867). 

And  on  the  other,  any  estate  it  may  purport  to  convey,  more  than 
the  public  use  and  the  purpose  for  which  the  land  is  taken  require, 
will  fail  to  pass. 

The  whole  transaction  will  be  taken  together.  The  deed  will  be 
construed  in  view  of  the  right  conferred  by  the  charter,  the  great  ob- 
ject to  be  effected,  the  circumstances  under  which  the  grantor  is 
compelled  to  part  with  his  land,  at  least  to  the  extent  of  the  per- 
manent easement,  the  plain  considerations  of  public  policy,  and  the 
right  and  justice  of  the  case. 
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The  power  of  eminent  domain  will  not  be  allowed  to  be  abused  in 
its  practical  exercise.  It  will  not  be  overlooked,  that  the  distinction 
between  the  fee  and  a  perpetual  and  exclusive  easement  in  the  land,  is 
one  not  likely  to  be  understood  or  appreciated  by  the  citizen.  That  the 
contingency  of  the  abandonment  of  the  railroad,  in  which  alone  this 
distinction  becomes  of  any  importance,  was  not  to  be  anticipated  by 
any  ordinary  sagacity.  And  that  the  provisions  of  the  charter  which 
authorized  the  corporation  to  take  the  land  without  consent  of  the 
owner,  but  to  litigate  with  him^  before  commissioners  and  on  appeal 
as  to  the  price,  amount  to  a  practical  compulsion  upon  him  to  execute 
a  deed. 

The  reasoning  and  intimation  of  the  court  in  the  case  of  Hill  v. 
Western  Vt.  B.  R.  Co.  {supra),  are  virtually  decisive  of  this  question. 
See  also  1  Eedf.  on  Railways,  248,  and  notes ;  U.  S.  v.  Harris  (1 
Sumner,  21,  2  Blatchford,  95). 

The  whole  tenor  and  course  of  judicial  decision  in  this  State,  on  the 
subject  of  the  conveyance  of  title  for  railway  purposes,  lead  plainly 
to  the  construction  for  which  we  contend.  All  such  conveyances 
have  been  uniformly  construed  with  reference  to  their  intent  and 
purpose  solely,  and  the  requirement  of  the  public  interest.  And  the 
distinction  has  been  observed  throughout,  that  exists  between  the 
private  contracts  of  individuals,  and  the  exercise  by  the  State  through 
its  chartered  agents  of  the  power  of  eminent  domain. 

Thus  a  railway  mortgage,  creating  by  its  terms  only  a  dry  trust, 
has  been  construed  as  creating  an  active  trust.  Sturges  &  Douglas 
V.  Knapp  et  al.  (31  Vt.  1). 

A  deed  of  the  fee  of  land  for  railway  purposes,  has  been  held  to 
convey  no  attachable  interest.     HiU  v.  Western  Vt.  B.  B.  Co.  {supra), 

The  title  to  land  occupied  for  construction  of  a  railroad  by  consent 
of  the  owner,  but  without  deed  or  payment,  has  been  held  to  pass 
irrevocably.  McAuley  y.  Western  Vt.  B.  B.  Co.  (33  \t.  311);  Knapp 
&  Briggs  v.  McAuleij  (39  Vt.  275). 

And  express  reservations  in  a  conveyance  of  land  for  the  same 
purposes,  where  inconsistent  with  the  public  use,  have  been  held  void. 
Troy  &  Boston  B.  B.  Co.  v.  Potter  {supra). 

The  decision  of  this  question  does  not  involve  any  consideration  of 
the  incidental  power  of  the  corporation  to  purchase  such  real  estate, 
apart  from  their  roadway,  as  may  be  necessary  for  the  purposes  of 
their  business.     That  power  need  not  be  questioned. 

W.  C.  French,  for  the  plaintiff. 

It  is  well  settled  that  corporations  may  have  a  fee  simple  in  lands 
for  the  purpose  of  alienation,  unless  restricted  by  their  charters  or  by 
statute,  when  they  have  only  a  determinable  fee  for  the  purpose  of 
enjoyment. 

Chancellor  Kent  says  :  "  On  the  dissolution  of  the  corporation  the 
reverter  is  to  the  original  grantor  and  his  heirs,  but  the  grantor  will 
be  excluded  by  the  alienation  in  fee,  and  in  that  way  the  corporation 
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may  defeat  the  possibility  of  a  reverter."  2  Kent's  Com.  282 ;  2  Pres- 
ton on  Estates,  50 ;  Angell  &  Ames  on  Corp.  164 ;  McoU  v.  N.  Y.  & 
Erie  Co.  (12  Barb.  460)  ;  Same  case  (2  Kernan,  121,  127) ;  People  v. 
Mauran  (5  Denio,  389). 

When  the  corporation  has  taken  the  fee  of  the  land,  the  abandon- 
ment of  the  use  of  the  property  for  the  purposes  of  the  corporation 
does  not  revest  the  property  in  the  original  grantor  or  his  heirs  ;  not 
even  when  the  title  was  taken  by  compulsory  proceedings.  Seywood 
et  al.  V.  Mayor  of  New  York  (3  Seld.  314) ;  Bexford  et  al.  v.  Knight 
(1  Kernan,  308) ;  Gen.  Stat.  p.  222,  §  31. 

Judge  Eedfield's  dictum,  in  his  work  on  Railways,  p.  126,  §  3,  that 
in  some  cases  the  reasoning  of  the  courts  would  seem  to  imply  that  a 
railway,  by  a  deed  in  fee-simple,  acquires  only  a  right  of  way,  is  not 
sustained  by  the  authorities  cited  by  him.  Dean  v.  Sullivan  B.  B. 
(2  Foster,  316);    U.  S.  v.  Harris  (1  Sumner,  21). 

That  Judge  Redfield  himself  did  not  entertain  any  such  view  is 
shown  by  his  subsequent  opinion  in  Hill  v.  Western  Vt.  B.  B.  Co. 
(32  Vt.  74). 
Peout,  J.  :  — 

The  only  question  which  this  case  presents  for  consideration,  is 
whether  the  Vermont  Central  Railroad  Company  acquired  a  title  in 
fee  to  the  premises  described  in  the  plaintiff's  declaration,  all  other 
questions  having  been  waived  by  the  defendant's  counsel   on  the 
argument.     This  company's  title  to  the  premises  in  question  origin- 
ated in  a  warranty  deed  from  Salmon  Wires,  and  in  a  warranty  deed 
from  Geo.  B.  Shaw  and  Henry  W.  Catlin,  they,  at  the  time  of  the 
delivery  of  those  conveyances,  having  the  title  in  fee  thereto ;  and 
,which  are  respectively  dated  February  9,  a.d.  1850,  and  March  7,  a.d. 
1850.     The  defendant  insists,  that  upon  the  discontinuance  or  aban- 
donment of  the  railroad  by  the  company,  as  it  was  originally  located 
and  used,  the  premises  in  controversy,  which  were  occupied  as  a  rail- 
road track  and  depot  for  the  uses  and  accommodation  of  said  railroad 
company,  reverted ;  but  the  plaintiff  claims  that  the  company  under 
the  deeds  referred  to,  acquired  an  absolute  and  unconditional  fee 
therein,  and  claims  title  by  virtue  of  the  levy  of  an  execution  against 
the  company  upon  the  premises  in  controversy.     The  case  finds  that 
previous  to  the  levy  of  the  execution,  the  company  and  those  claiming 
under  them  had  permanently  abandoned  for  use,  in  connection  with 
said  railroad,  the  premises,  and  that  the  track  and  depot  of  said  railroad 
had  been  located  elsewhere.     The  deeds  to  the  company  are  in  com- 
mon form ;  of  Wires,  habendum,  "to  said  company  and  assigns  for- 
ever ; "  of  Shaw  and  Catlin,   habendum,    "  to   said   company,  their 
successors  and  assigns  forever." 

At  common  law  corporations  generally  have  the  legal  capacity  to 
take  a  title  in  fee  to  real  property,  some  of  the  cases  holding  that  it 
is  incident  to  every  corporation.  This  has  been  long  and  well  settled, 
unless  in  a  case  where  a  corporation  purchases  and  undertakes  to 
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hold  real  property  for  purposes  wholly  outside  and  foreign  to  the 
object  of  its  creation,  or  unless  restricted  by  its  charter  or  by  statute. 
In  such  a  contingency,  it  may  be  that  a  stockholder,  upon  proper  pro- 
ceedings instituted  for  that  purpose,  might  control  the  acts  of  the 
company  in  that  respect,  and  as  the  facts  and  his  legal  rights  as  a 
stockholder  might  warrant.  But,  however  that  may  be,  the  capacity 
to  take  a  grant  in  fee  exists,  and,  in  England,  is  only  restricted  by 
the  statutes  of  mortmain.  These  statutes  hare  never  been  adopted 
in  this  State,  so  that  the  common-law  right,  incident  to  a  corporation, 
is  unlimited,  with  the  qualification  stated.  In  this  State  we  have  no 
general  law  or  statute  applicable  to  the  question,  except  what  is  con- 
tained in  chapter  28  of  the  General  Statutes.  The  question  sub- 
mitted depends,  then,  mainly  upon  the  provisions  of  the  charter  of 
the  company,  under  whom  the  plaintiff  claims  title  to  the  premises 
in  controversy.  That  (Acts  of  1843,  46,  §  7)  provides  that  the  corpora*- 
tion  may  take  the  use  and  possession  of  land  and  real  estate  for  the 
purposes  therein  expressed,  either  by  proceedings  in  invitum,  or  by 
grant  and  donation,  making  a  plain  distinction  between  the  modes 
provided  for  that  purpose.  As  to  the  latter  mode  of  acquiring  land 
for  corporate  purposes,  that  is,  to  aid  in  the  construction,  mainten- 
ance, and  accommodation  of  the  road,  its  language  is,  "  may  take  and 
hold  all  such  grants  and  donations  of  land  and  real  estate  as  may  be 
made  to  the  company."  These  are  terms  of  the  most  comprehensive 
signification,  both  as  to  the  object  of  the  grant  or  donation,  and  the 
interest  or  estate  the  corporation  may  take,  and  when  found  in  a  con- 
veyance they  are  descriptive  of,  and  convey  an  estate  in  fee.  3  Kent, 
10th  Ed.  531.  In  this  charter  we  think  they  have  this  comprehensive 
signification,  and  clothe  the  company  with  the  power  Or  capacity  to 
take  the  entire  estate ;  and  that  upon  any  reasonable  construction 
they  cannot  be  held  to  mean,  under  the  conveyances  in  question,  a 
determinable  or  shifting  fee,  dependent  upon  a  discontinuance  or 
abandonment  of  the  road,  or  change  of  its  location.  1  Wash.  R.  P. 
13,  47  ;  Merritt  v.  Hulett  (2  Cowen,  497)  ;  Vt.  C.  B.  B.  Co.  v.  Burling- 
ton  (28  Vt.  193)  ;  NiooU  v.  iV.  T.  &  Ene  B.  B.  Go.  (2  Ker.  121);  Ibid. 
(12  Barb.  460). 

We  are  confirmed  in  this  view,  as  the  terms  found  in  the  charter 
of  the  Vermont  Central  Railroad  Company,  upon  which  the  question 
principally  depends,  have  a  defined  legal  signification.  The  statute 
(Rev.  Stat.  ch.  4,  §  8),  relating  to  the  construction  of  statutes  in  force 
at  the  time  of  the  charter  of  this  company  was  granted,  provided  that 
"  The  word  '  land '  or  '  lands,'  and  the  words  '  real  estate,'  shall  be  con- 
strued to  include  lands,  tenements,  and  hereditaments,  and  all  rights 
thereto,  and  all  interests  therein."  This  provision  has  ever  since 
remained  in  force.  It  is  then  an  interest  or  estate,  such  as  the  terms 
"  land  "  or  "  real  estate,"  which  are  found  in  the  charter,  mean,  as  de- 
fined by  the  statute,  that  the  company  is  empowered  to  take  by  grant 
or  donation,  and  that  is  an  estate  in  fee.    It  is  not  to  be  presumed  that 
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the  Legislature  used  ttose  words  in  the  charter  in  any  other  sense 
than  the  one  defined  by  that  body,  especially  as  nothing  is  found  in 
its  provisions  evincing  a  different  intention. 

But  were  this  a  question  of  doubtful  construction  as  to  the  capacity 
of  the  company  to  take  by  grant  an  estate  in  fee  by  force  of  the  lan- 
guage of  the  charter,  an  inference  of  the  legislative  intent  is  derived 
from  subsequent  legislation.  In  1849  the  Legislature  (Acts  of  1849, 
no.  41,  §  23)  passed  an  act  providing,  that  in  the  event  the  location 
of  a  railroad  should  be  changed  after  the  payment  of  land  damages, 
when  no  portion  of  the  land  of  the  owner  had  been  taken  for  the 
new  location,  then  the  land  first  taken  should  revert,  and  the  com- 
pany might  recover  back  the  amount  paid  as  damages,  deducting 
such  damages  therefor  as  had  actually  accrued  in  consequence  of 
locating  the  road  across  the  owner's  land,  but  subject  to  the  proviso, 
that  the  landowner  might,  if  he  chose,  convey  to  the  company  the 
land  first  located  upon,  and  in  that  event  might  retain  the  damages 
awarded  him  (Gen.  Stat.  ch.  28,  §  31).  The  conveyance  contem- 
plated by  this  provision,  and  which  the  landowner  may  make  if  he 
chooses,  and  upon  which  his  right  to  retain  the  damages  awarded 
him -is  dependent,  is  a  conveyance  of  the  land  in  fee,  as  distinguished 
from  a  mere  easement  or  determinable  fee.  This  is  manifest,  as  in 
the  case  contemplated  by  the  act  neither  the  lands  nor  any  interest 
therein  is  required  for  the  use  or  accommodation  of  the  road  by  the 
company.  Judgment  of  the  county  court  is  affirmed. 


WHITE  V.   HOWARD. 
(38  Com.  342.    1871.) 

Bill  in  Equity  by  the  executors  of  the  will  of  William  Bostwick, 
praying  for  advice  in  the  construction  of  the  will,  brought  to  the 
Superior  Court  in  New  Haven  County,  and  reserved  for  advice  on 
facts  found  by  a  committee.  The  material  provisions  of  the  will 
were  as  follows :  — 

After  the  payment  of  certain  legacies  amounting  in  the  aggregate 
to  $8,500,  including  a  legacy  of  $1,000  to  the  Southern  Aid  Society, 
all  the  residue  of  the  testator's  estate,  both  real  and  personal,  was 
devised  and  bequeathed  to  certain  trustees  named  as  joint  tenants  in 
fee-simple,  as  a  trust  fund  to  be  applied  for  the  benefit  of  the  testa- 
tor's daughter,  Frances  Howard  Bostwick,  during  her  life,  but  if  the 
daughter  should  die  leaving  no  husband  or  child  or  issue  of  any  child 
surviving  her,  the  trust  fund  was  to  be  disposed  of  as  follows : 
$22,000  to  certain  legatees  named,  and  then  whatever  remained  of 
the  trust  property  was  to  be  divided  between  six  societies,  namely, 
the  American  Tract  Society,  the  Southern  Aid  Society,  the  American 
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and  Foreign  Christian  Union,  the  American  Colonization  Society,  the 
Trustees  of  the  Board  of  Domestic  Missions  of  the  General  Assembly 
of  the  Presbyterian  Church  in  the  United  States  of  America,  and  the 
Board  of  Foreign  Missions  of  the  Presbyterian  Church  in  the  United 
States  of  America. 

The  will  further  provided  that  if  any  of  the  above-named  six  soci- 
eties should  not  be  incorporated,  the  estate  given  by  the  will  to  such 
society  should  be  conveyed,  transferred,  and  paid  in  fee-simple  to  the 
person  who  when  the  estate  was  to  be  transferred  according  to  the 
provisions  of  the  will  should  act  as  treasurer  of  such  society,  to  be 
appropriated  to  the  charitable  purposes  of  said  society,  and  under  its 
direction. 

The  parties  respondents  were  the  six  societies  named,  who  claimed 
each  one-sixth  of  the  residue  of  the  estate;  the  heirs-at-law  of  the 
testator  who  insisted  upon  the  incapacity  of  those  societies  to  take, 
and  asserted  their  title  to  the  residue ;  and  the  administrator  and 
heirs-at-law  of  the  daughter,  Frances  Howard  Bostwick,  who  claimed 
that,  the  bequest  to  the  societies  failing,  they,  and  not  the  heirs  of 
William  Bostwick,  were  entitled  to  the  residue. 

Frances  Howard  Bostwick  died  on  the  30th  of  August,  1865,  leav- 
ing neither  husband  nor  children,  having  never  been  married. 

Foster,  J.  :*  — 

The  American  Tract  Society  and  the  Southern  Aid  Society  are  the 
only  societies  now  remaining  of  the  six  to  which  the  residuary  estate 
was  given,  whose  rights  under  this  will  remain  to  be  considered.  It 
is  asserted  that  the  American  Tract  Society  can  take  neither  real  nor 
personal  property  under  this  will.  That  it  cannot  take  real,  because 
its  charter  of  incorporation,  granted  by  the  State  of  New  York,  does 
not  confer  the  power  of  taking  by  devise ;  that  it  cannot  take  per- 
•  sonal,  because  the  charter  provides  that  the  net  income  of  said  soci- 
ety arising  from  real  and  personal  estate  shall  not  exceed  the  sum  of 
$10,000  annually.  This  limit  it  is  claimed  has  been  reached  and  ex- 
ceeded, and  so  the  capacity  of  the  society  to  take  property  is  ex- 
hausted. This  society  was  incorporated  by  a  special  act  of  the  Legis- 
lature of  the  State  of  New  York,  passed  May  26, 1841.  The  third 
section  of  its  charter  provides  that  the  corporation  shall  possess  the 
general  powers,  and  be  subject  to  the  provisions  contained  in  title  3d 
of  chapter  18  of  the  first  part  of  the  Kevised  Statutes,  so  far  as  the 
same  are  applicable  and  have  not  been  repealed.  The  title  and  chap- 
ter referred  to  enumerate  the  powers  of  corporations,  and  the  clause 
which  bears  directly  upon  this  subject  reads  thus:  "to  hold,  pur- 
chase, and  convey  such  real  and  personal  estate  as  the  purposes  of 
the  corporation  shall  require,  not  exceeding  the  amount  limited  in  its 
charter."  This  charter  was  amended  by  the  Legislature  of  New 
York  on  the  31st  of  March,  1866,  but  as  this  was  after  the  death  both 
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of  the  testator  and  of  Hs  daughter,  that  amendment  need  not  he  par- 
ticularly considered,  as  it  cannot  materially  affect  the  question  in- 
volved. Now  it  is  manifest  that  this  corporation  has  express  power 
by  its  charter  to  hold,  purchase,  and  convey  real  and  personal  estate 
for  specified  purposes  and  to  a  limited  amount.  There  is  no  express 
power  to  take  by  devise,  nor  is  the  power  so  to  take  expressly  pro- 
hibited. We  suppose  there  could  be  no  doubt  that  this  corporation 
could  take  by  devise  in  New  York  if  the  Statute  of  Wills  of  that 
State  empowered  corporations  generally  to  take  in  that  manner.  The 
English  Statute  of  Wills,  passed  in  the  time  of  Henry  VIII,  author- 
ized every  person  having  a  sole  estate  in  fee  simple  of  any  manors, 
etc.,  "  to  give,  dispose,  will,  or  devise  to  any  person  or  persons  except 
to  bodies  politic  and  corporate,  by  his  last  will  and  testament  in 
writing,  or  otherwise  by  any  acts  lawfully  executed  in  his  lifetime, 
all  his  manors,  etc.,  at  his  own  will  and  pleasure,  any  law,  statute, 
custom,  or  other  thing  theretofore  had,  made,  or  used  to  the  contrary 
notwithstanding."  Thus  corporations,  by  express  exception  in  these 
statutes,  were  not  enabled  to  take  lands  directly  by  devise  in  England, 
and  the  Statute  of  Wills  of  the  State  of  New  York  makes  the  same 
exception.  By  that  statute  it  is  enacted  that  all  persons,  except 
idiots,  persons  of  unsound  mind,  married  women,  and  infants,  may 
devise  their  real  estate  by  a  last  will  and  testament  duly  executed. 
"  Such  devise  may  be  made  to  every  person  capable  by  law  of  hold- 
ing real  estate ;  but  no  devise  to  a  corporation  shall  be  valid,  unless 
such  corporation  be  expressly  authorized  by  its  charter  or  by  statute 
to  take  by  devise"  (3  N.  Y.  Eev.  Sts.  138,  5thed.).  This  corpora- 
tion therefore,  prior  to  the  recent  amendment  of  its  charter,  could  not 
take  by  devise  in  New  York,  and  such  is  the  decision  of  their  Su- 
preme Court  and  Court  of  Appeals  in  this  very  case.  And  so  it  is 
earnestly  contended  that  it  cannot  take  by  devise  in  Connecticut. 
We  yield  readily  to  the  doctrine  laid  down  in  this  connection  in 
regard  to  corporations ;  indeed  it  is  too  thoroughly  established  to  be 
doubted  or  questioned.  That  doctrine  perhaps  is  nowhere  better 
stated  than  in  the  case  of  Head  v.  Providence  Ins.  Go.  (2  Cranch, 
127),  by  the  then  illustrious  head  of  the  Supreme  Court  of  the  United 
States,  the  late  Chief  Justice  Marshall.  "  It  (a  corporation)  may " 
correctly  be  said  to  be  precisely  what  the  incorporating  act  has  made 
it,  to  derive  all  its  powers  from  that  act,  and  to  be  capable  of  exert- 
ing its  faculties  only  in  the  manner  which  that  act  authorizes."  Now 
this  corporation  stands  at  the  bar  of  this  court  claiming  the  right  to 
take  lands  within  our  territory  by  devise.  It  is  clothed  with  such 
powers  as  have  been  conferred  by  its  charter.  Those,  a  portion  of 
them,  as  we  have  seen,  are  to  hold,  purchase,  and  convey  real  estate. 
It  is  not  expressly  authorized  to  take  by  devise,  nor  is  it  prohibited 
from  so  taking.  Can  it  then  take  by  devise  ?  Not  in  New  York,  as 
we  have  seen.  Therefore  not  in  Connecticut,  say  the  counsel  for  the 
heirs-at-law,  for  being  a  New  York  corporation,  and  by  the  law  of 
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that  State  devoid  of  power  to  take  by  devise,  no  argument  is  needed 
to  show  its  inability  to  take  by  devise  in  Connecticut.  This  conclu- 
sion is  too  hastily  drawn.  If  the  inability  to  take  by  devise  arose  out 
of  a  prohibitory  clause  in  the  charter,  the  conclusion  would  be  legal 
and  logical.  But  the  inability  does  not  so  arise.  There  is  no  pi'ohi- 
bition  in  the  charter ;  the  inability  is  created  by  the  New  York  Stat- 
ute of  Wills,  expressly  excepting  corporations  from  taking  by  devise. 
Now  this  corporation  brings  with  it  from  New  York  its  charter,  but 
it  does  not  bring  with  it  the  New  York  Statute  of  Wills,  and  cannot 
bring  it  to  be  recognized  as  law  within  this  jurisdiction.  There  is  an 
obvious  distinction  between  an  incapacity  to  take  created  by  the  stat- 
ute of  a  State,  which  is  local,  and  a  prohibitory  clause  in  the  charter 
which  everywhere  cleaves  to  the  corporation.  The  reasoning  is  falla- 
cious, not  recognizing  this  distinction.  There  being  no  prohibition  in 
the  charter,  and  the  power  to  hold  and  convey  real  estate  being  ex- 
pressly given,  we  must  look  to  our  own  statutes  and  laws,  and  not  to 
those  of  New  York,  to  determine  whether  or  not  this  corporation  can 
take  by  devise  in  Connecticut. 

The  State  of  New  York  has  partially  adopted  the  policy  of  England 
in  regard  to  devises  to  corporations,  though  the  English  statutes, 
usually  called  the  Statutes  of  Mortmain,  have  not  been  re-enacted  in 
that  State.  Those  statutes  began  with  Magna  Charta,  in  9  Henry 
III.,  and  embrace  a  succession  of  acts  down  to  and  including  9  George 
II.  They  were  intended  to  check  the  ecclesiastics  of  the  Eoman 
Church  from  absorbing  in  perpetuity,  in  dead  clutch,  all  the  lands  of 
the  kingdom,  g,nd  so  withdrawing  them  from  public  and  feudal 
charges.  Shelford  on  Mortmain,  2.  By  the  statute  of  43  Eliz.  ch.  4, 
known  as  the  Statute  of  Charitable  Uses,  lands  may  be  devised  to  a 
corporation  for  a  charitable  use,  and  the  Court  of  Chancery  will  sup- 
port and  enforce  such  devises.  Whether  a  court  of  equity  has  power 
to  execute  and  enforce  such  trusts,  as  charities,  independent  of  any 
statute,  is  a  question  which  has  been  much  discussed,  and  very  high 
authorities  can  be  quoted  both  in  favor  and  against  the  exercise  of 
such  a  power.  We  think  the  later  and  better  opinion  to  be  in  favor 
of  an  original  and  necessary  jurisdiction  in  courts  of  equity  as  to 
devises  in  trust  for  charitable  purposes,  when  the  general  object  is 
sufficiently  certain,  and  not  contrary  to  any  positive  rule  of  law.  It 
is  unnecessary  however  to  decide  this  question,  for  in  this  State  we 
have  no  statutes  of  mortmain ;  no  exception  in  our  Statute  of  Wills 
prohibiting  corporations  from  taking  by  devise;  aliens  resident  in 
this  State  or  in  any  of  the  United  States,  may  purchase,  hold,  inherit, 
or  transmit  real  estate,  in  as  full  and  ample  a  manner  as  native-born 
citizens ;  their  wives  are  entitled  to  dower ;  their  children  and  other 
lineal  descendants  may  inherit ;  and  we  have  besides  a  statute,  passed 
in  our  colonial  days  in  1702,  in  effect  re-enacting  the  Statute  of  43 
Elizabeth,  and  containing  indeed  more  liberal  and  comprehensive 
provisions  to  sustain  devises  of  this  description  than  are  contained  in 
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the  43  Elizabeth.  That  act  provides  that  "  all  lands,  tenements,  or 
other  estates,  that  have  been  or  shall  be  given  or  granted  by  the  Gen- 
eral Assembly,  or  any  town  or  particular  person,  for  the  maintenance 
of  the  ministry  of  the  Gospel,  or  of  schools  of  learning,  or  for  the 
relief  of  the  poor,  or  for  any  other  public  and  charitable  use,  shall 
forever  remain  to  the  uses  to  which  they  have  been  or  shall  be  given 
or  granted,  according  to  the  true  intent  and  meaning  of  the  grantor, 
and  to  no  other  use  whatever." 

We  therefore  entertain  no  doubt  that  the  American  Tract  Society 
can  take  by  devise  in  this  State.  As  to  the  other  objection,  that  hav- 
ing an  income  greater  in  amount  than  is  allowed  by  its  charter  it  has 
exhausted  its  power  to  take,  it  suffices  to  say  that  no  such  fact  is 
found  by  the  very  competent  committee  whose  report  is  in  the 
record.* 

The  Superior  Court  is  advised  to  pass  a  decree  in  this  case  in  con- 
formity with  the  rules  here  laid  down. 

In  this  opinion  the  other  judges  concurred. 


LEAZURE  V.  HILLEGAS. 

(7  Sergeant  ^  Rawle,  313,  1821.)  ^ 

The  opinion  of  the  Court  was  delivered  by 

TiLGHMAN,  C.  J. :  — 

Frederick  Hillegas,  the  plaintiff  below  (who  is  defendant  in  error), 
claimed  the  land  in  dispute  under  a  warrant  and  survey  to  Thomas 
Holt,  who  conveyed  to  George  Armstrong,  who  conveyed  to  William 
Henry,  who  conveyed  to  the  Bank  of  ISTorth  America,  who  conveyed 
to  James  Eoss,  who  conveyed  to  the  plaintiff.  On  the  trial  of  the 
cause,  several  exceptions  were  taken  to  the  opinion  of  the  Court  on 
points  of  evidence,  on  which  exceptions  this  Court  is  now  to  decide. 

1.  The  first  exception  was  to  a  paper  purporting  to  be  the  original 
,  survey,  not  returned  to  the  office  of  the  surveyor-general,  but  found 
among  the  papers  of  George  Woods,  deceased,  formerly  deputy  sur- 
veyor of  Bedford  County,  in  the  hands  of  Henry  Woods,  one  of  his 
executors.  It  was  proved  that  the  body  of  the  writing,  and  the  in- 
dorsement on  this  paper,  were  of  the  handwriting  of  several  persons 
deceased,  who  had  been  deputy  surveyors  or  assistants  to  the  deputy 
surveyor  of  Bedford  County  ;  and  upon  this  evidence,  the  Court  per- 
mitted it  to  go  to  the  jury.  The  Court  have  been  very  liberal  in  ad- 
mitting evidence  of  this  kind  ;  so  much  so  indeed,  that  I  do  not  see 
how,  without  inconsistency,  this  paper  could  have  been  excluded.     It 

1  The  rest  of  the  opinion  is  omitted. 
^  The  statement  of  facts  is  omitted. 
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ought,  to  be  sure,  after  the  death  of  George  Woods,  to  have  been  de- 
livered by  his  executors  to  his  successor  in  office.  But  it  is  very 
common  for  deputy  surveyors  to  intermix  their  private  with  their 
official  papers,  and  it  would  be  unjust  that  a  third  person,  who  was 
obliged  to  have  his  survey  made  by  the  officer,  should  suffer  by  this 
kind  of  negligence.  The  material  point  to  be  ascertained  was  whether 
the  survey  was  an  official  act ;  of  that,  the  jury  were  to  judge.  The 
paper  in  question  was  not  conclusive  evidence  of  a  survey,  but  I  think 
the  preliminary  evidence  justified  the  Court  in  permitting  it  to  be  laid 
before  the  jury. 

2.  The  second  objection  was  to  the  admission  of  an  exemplification 
of  a  deed  from  William  Henry  and  wife,  to  the  President,  Directors, 
and  Company  of  the  Bank  of  North  America,  certified  by  the  recorder 
of  deeds  for  the  county  of  Huntingdon.  This  deed  contained  a  con- 
veyance of  lands,  lying  in  the  county  of  Huntingdon,  and  also  of  the 
lands  now  in  dispute,  which  lie  in  the  county  of  Bedford.  Evidence 
of  this  kind  has  been  admitted  by  the  Judges  of  this  Court,  at  Wisi 
Prius,  and  was  determined  to  be  admissible,  by  the  Circuit  Court  of 
the  United  States  for  the  district  of  Pennsylvania,  in  the  case  of 
McKeen  v.  Delanci/s  Lessee,  which  was  carried  up  to  the  Supreme 
Court  of  the  United  States,  and  affirmed  on  a  writ  of  error  (5 
Cranch,  22).  Indeed,  I  consider  this  exception  as  having  been  aban- 
doned, and  very  properly,  by  the  plaintiff  in  error,  on  the  second 
argument  of  this  cause.  The  deed  was  legally  recorded  in  Hunting- 
don County,  because  it  contained  a  conveyance  of  land  in  that  county ; 
and  being  legally  recorded,  its  whole  contents  became  legal  evidence 
in  every  part  of  the  State.  But,  although  legal  evidence,  it  does  not 
follow  that  it  would  be  preferred  to  a  subsequent  deed  made  to  a 
purchaser  without  notice,  for  those  lands  which  lie  in  Bedford  County, 
which  should  be  recorded  in  Bedford  County.  That  is  quite  a  differ- 
ent question,  and  I  mention  it,  lest  an  improper  inference  should  be 
drawn  from  the  point  now  decided. 

3.  The  third  exception  was,  to  the  admission  of  the  deed  from  the 
Bank  of  North  America  to  James  Ross,  to  which  there  were  two  ob- 
jections, first,  that  there  was  no  evidence  of  the  seal  of  the  corpora- 
tion ;  and  second,  that  the  corporation  was  incapable  of  receiving  a 
conveyance  of  land,  otherwise  than  by  mortgage,  and  therefore  had 
no  estate  which  could  be  conveyed.  The  first  exception  was  good. 
A  corporation  is  an  imaginary  being ;  a  creature  of  law,  which  can- 
not act  otherwise  than  as  prescribed  by  law.  Its  deeds  are  authenti- 
cated by  its  common  seal,  but  that  seal  must  be  proved.  It  is  not 
one  of  those  public  matters  of  which  individuals  are  bound  to  take 
notice.  I  do  not  mean  that  the  affixing  of  the  seal  must  be  proved 
by  a  witness  who  was  present  and  saw  it  done.  But  the  seal  itself, 
that  is  the  impression,  must  be  proved  by  some  person  who  knows 
the  device,  motto,  etc.  No  evidence  of  that  kind  was  offered,  and 
therefore  the  deed  ought  not  to  have  been  read  to  the  jury.     In  sup- 
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port  of  this  opinion,  I  refer  to  the  case  of  Jackson  v.  Pratt,  decided 
by  the  Supreme  Court  of  New  York  (10  .Johns.  381),  and  Peake's  Law 
of  Evidence,  48,  note,  and  72. 

But  the  great  points  in  this  cause  are  the  capacity  of  the  bank  to  take 
the  land  conveyed  by  William  Henry's  deed,  and  afterwards  to  convey 
the  same  to  James  Ross.  There  is  no  doubt  that  a  corporation  must 
be  governed  by  the  charter  from  which  it  derives  its  existence.  It 
can  do  no  act  nor  take  any  estate  contrary  to  its  charter.  If  there- 
fore it  can  be  shown  that  the  Bank  of  North  America  is  forbidden  by 
its  charter  either  to  take  or  to  convey  the  land  contained  in  William 
Henry's  deed,  the  plaintiff's  action  cannot  be  supported.  By  the  3d 
section  of  the  Act  of  Incorporation  (17th  of  March,  1787,  2  Sm.  L. 
399),  the  bank  is  made  capable  "  to  have,  hold,  purchase,  receive, 
possess,  enjoy,  and  retain  lands,  rents,  tenements,  goods,  chattels, 
and  effects  of  whatsoever  kind,  nature,  or  quality,  to  the  amount  of 
two  millions  of  dollars  and  no  more,  and  also  to  sell,  grant,  etc.,  the 
same  lands,  etc.  Provided  nevertheless,  that  such  lands  and  tene- 
ments, which  the  said  corporation  are  hereby  enabled  to  purchase  and 
hold,  shall  only  extend  to  such  lot  and  lots  of  ground,  and  convenient 
buildings,  and  improvements  thereon  erected  or  to  be  erected,  which 
they  may  find  necessary  and  proper  for  carrying  on  the  business  of 
the  said  bank,  and  shall  actuallj'  occupy  for  that  purpose,  and  to  such 
lands  and  tenements  which  are  or  may  be  bona  fide  mortgaged  to 
them  as  securities  for  their  debts."  It  is  remarkable,  that  with 
regard  to  the  holding  of  lands,  the  charter  of  this  bank  is  more  re- 
stricted than  that  of  any  other  bank  in  the  State,  for  all  the  others 
are  enabled  to  hold,  not  only  the  lands  which  have  been  bona  fide 
mortgaged  to  them  by  way  of  security  for  debts,  but  also  those 
"  which  may  be  conveyed  to  them  in  satisfaction  of  debts  previously 
contracted  in  the  course  of  their  business,  or  purchased  at  sales  upon 
judgments  which  shall  have  been  obtained  for  such  debts."  This  dif- 
ference of  restriction  must  have  arisen  from  the  extreme  jealousy  of 
moneyed  corporations  which  pervaded  the  mind  of  the  Legislature 
when  the  Bank  of  North  America  was  incorporated.  It  never  could 
have  been  intended  to  place  that  bank  on  a  worse  footing  than  others, 
for  it  was  the  only  one  which  risked  its  capital  on  a  field  altogether 
untried  in  America,  and  which  had  the  merit  of  rendering  essential 
service  to  the  United  States  during  the  War  of  the  Revolution.  It 
would  be  improper  therefore  to  carry  the  restriction  by  construction 
farther  than  the  words  of  the  law  plainly  import.  The  restriction  is 
that  the  bank  shall  not  purchase  and  hold.  Purchasing  and  holding 
are  very  different  things,  and  the  consequences  of  each  are  very  dif- 
ferent. If  the  words  had  been  that  the  bank  should  neither  purchase 
nor  hold,  then  it  could  have  done  neither  one  nor  the  other.  But 
although  purchasing  and  holding  might  have  been  thought  dangerous, 
because  of  the  power  which  it  would  have  given  the  bank  to  bring  too 
much  land  into  mortmain,  yet  to  purchase,  subject  to  the  statutes  of 
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mortmain,  which  authorized  the  Commonwealth  to  appropriate  the 
land  to  its  own  use,  could  he  attended  with  no  danger.  This  con- 
struction would  satisfy  the  jealous  policy  of  the  Legislature,  preserve 
the  community  from  the  danger  of  too  great  a  mass  of  real  property 
held  in  mortmain,  and  at  the  same  time  put  it  in  the  power  of  the 
Commonwealth  to  act  towards  the  bank  as  justice  might  seem  to  re- 
quire. This  is  a  consideration  of  no  small  importance ;  for  when  the 
directors  of  the  bank  accepted  from  William  Henry  a  conveyance  of 
his  land  at  a  fair  price,  in  payment  of  a  debt  bona  fide  due,  it  would 
be  hard  to  presume  that  they  knew  they  were  acting  in  violation  of 
their  charter.  But  granting  that  the  restriction  in  the  charter  did 
not  extend  to  the  simple  act  of  purchasing,  it  may  be  asked,  whence 
did  the  corporation  derive  the  right  to  purchase,  and  what  would  be 
the  situation  of  land  purchased  without  a  capacity  of  holding  ?  The 
answer  is  that  a  corporation  has  from  its  nature  a  right  to  purchase 
lands,  though  the  charter  contains  no  license  to  that  purpose.  And 
in  this  respect  the  statutes  of  mortmain  have  not  altered  the  law,  ex- 
cept in  case  of  superstitious  uses.  But  since  those  statutes,  it  is  neces- 
sary, in  order  to  enable  a  corporation  to  retain  lands  which  it  has 
purchased,  to  have  a  license  for  that  purpose ;  otherwise,  in  England, 
the  next  lord  of  the  fee  may  enter  within  a  year  after  the  alienation, 
and  if  he  do  not,  then  the  next  immediate  lord,  from  time  to  time,  has 
half  a  year^to  enter,  and  for  default  of  all  the  mesne  lords  the  king 
takes  the  land  so  aliened  forever.  That  this  is  the  law  appears  from 
the  following  authorities  :  2  Black.  Com.  268,  269 ;  Co.  Lit.  2 ;  6  Vin. 
Ab.  265  (G.  pi.  2),  id.  266,  pi.  8 ;  Jenk.  Cent.  270;  3  Com.  Dig.  399  (f.  10), 
id.  401  (f.  15)  ;  1  Eol.  Ab.  513,  L  35 ;  10  Co.  30.  But  in  Pennsylvania, 
where  there  are  no  mesne  lords,  the  right  would  accrue  immediately  to 
the  Commonwealth.  It  has  been  objected,  however,  that  according  to 
the  report  of  the  Judges  of  this  Court,  made  on  the  14th  December, 
1808,  in  pursuance  of  an  Act  of  Assembly  requiring  them  to  make  a  re- 
port of  the  English  statutes  which  are  in  force  in  the  Commonwealth, 
etc.,  it  appears  that  all  conveyances  of  land  to  a  corporation  without 
license  are  absolutely  void.  I  will  consider  this  objection.  The  Judges 
reported  the  following  statutes  of  mortmain  :  "  7  Ed.  I.  (Stat.  2)  ;  13 
Ed.  I.  ch.  32 ;  15  Rich.  II.  ch.  5,  and  23  Hen.  VIIL  ch.  10,  which  are  in 
part  inapplicable  to  this  country,  and  in  part  applicable  and  in  force. 
They  are  so  far  in  force  that  all  conveyances  by  deed  or  will  of  lands, 
tenements,  or  hereditaments,  made  to  a  body  corporate,  are  void,  un- 
less sanctioned  by  charter  or  Act  of  Assembly.  So  also  are  all  such 
conveyances  void  made  either  to  an  individual  or  to  any  number  of 
persons  associated,  but  not  incorporated,  if  the  said  conveyances  are 
for  uses  or  purposes  of  a  superstitious  nature,  and  not  calculated  to 
promote  objects  of  charity  or  utility."  I  have  quoted  the  words  of 
the  report,  and  it  is  evident  that  the  Judges  could  have  no  intent,  nor 
had  they  power  to  make  anj"-  addition  to  the  statutes,  or  in  any  manner 
to  alter  them.     Now,  by  reference  to  the  statutes,  it  will  appear  that 
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in  all  of  them,  except  the  23  Hea.  VIII.  ch.  10,  the  conveyance  is  not 
absolutely  void,  but  the  estate  passes  to  the  corporation,  subject  as 
before  mentioned  to  the  right  of  the  several  mesne  lords,  and,  in  their 
default,  of  the  king,  to  enter  and  hold  in  fee.  But  by  the  statute  of  23 
Hen.  VIII.  ch.  10  (which  has  been  determined  to  extend  to  supersti- 
tious uses  only,  see  2  Black.  Com.  273, 1  Co.  Rep.  24),  uses  and  trusts 
made  and  contrived  in  favor  of  religious  persons  or  any  bodies  corpo- 
rate for  more  than  twenty  years,  shall  be  utterly  void.  Now  the 
meaning  of  the  report  of  the  Judges  is  that  according  to  the  statute 
cited  by  them,  conveyances  to  superstitious  uses  are  absolutely  void, 
and  conveyances  to  corporations,  to  uses  not  superstitious,  are  so  far 
void  that  those  corporations  shall  have  no  capacity  to  hold  the  estates 
for  their  own  benefit,  but  subject  to  the  right  of  the  Commonwealth, 
who  may  appropriate  them  to  its  own  use  at  pleasure ;  in  other  words, 
that  such  conveyances  have  no  validity  for  the  purpose  of  enabling  the 
corporation  to  hold  in  mortmain.  But  to  support  the  plaintiff's  title, 
it  must  be  shown  that  the  corporation  had  power,  not  only  to  take  by 
purchase,  but  to  alien.  In  this  respect,  I  consider  a  corporatiou  in  the 
situation  of  an  alien,  who  has  power  to  take,  but  not  to  hold.  That 
an  alien  may  take  by  purchase  (though  not  by  descent),  has  been  set- 
tled from  the  earliest  times.  It  is  so  laid  down  in  Co.  Lit.  2,  and  I 
believe  has  never  been  questioned.  Neither  has  it  been  questioned 
that  the  land  is  subject  to  forfeiture,  and  may  be  seized  for  the  king 
after  office  found.  But  it  has  been  questioned  what  is  the  right  of 
the  alien  before  office  found  for  the  king.  Without  reference  to  Eng- 
lish cases  which  leave  the  matter  in  doubt,  we  have  the  highest  au- 
thority in  our  own  country  for  saying  that  until  some  act  done  by  the 
Commonwealth  according  to  its  own  laws  to  vest  the  estate  in  itself,  it 
remains  in  the  alien,  who  may  convey  it  to  a  purchaser,  but  he  can 
convey  no  estate  which  is  not  defeasible  by  the  Commonwealth.  This 
principle  was  asserted  by  Judge  Story,  who  delivered  the  opinion  of 
the  Supreme  Court  of  the  United  States  in  the  case  of  Fairfax's 
Devisee  v.  Hunter's  Lessee  (7  Cranch,  603),  and  this  was  the  opinion 
of  the  Supreme  Court  of  Massachusetts  in  the  case  of  Sheafe  v.  O'NeiL 
(1  Mass.  Kep.  256),  cited  by  Judge  Story.  It  is  reasonable  in  theory, 
and  can  have  no  ill  effect  in  practice,  that  he  who  has  a  defeasible  es- 
tate may  convey  a  defeasible  estate.  Provided  the  right  of  the  Common- 
wealth to  defeat  the  estate  granted  by  the  alien  remains  entire,  it  is 
immaterial  who  holds  the  land  until  that  right  be  prosecuted.  Suppos- 
ing, then,  that  the  cases  of  the  alien  and  the  corporation  be  similar  (and 
I  see  not  how  they  can  be  distinguished),  it  follows  that  the  deed  from 
the  Bank  of  North  America  to  James  Eoss,  conveyed  a  fee  simple,  de- 
feasible by  the  Commonwealth.  The  counsel  for  the  plaintiff  did  in- 
deed contend' that  this  deed  might  be  considered  as  a  mortgage,  though 
on  its  face  it  appears  to  be  an  absolute  conveyance.  But  this  construc- 
tion cannot  be  supported.  In  order  to  carry  the  intent  of  the  grantor 
into  effect,  a  deed  intended  to  operate  as  one  species  of  conveyance 
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may  be  construed  to  operate  as  auother,  provided  it  contain  word 
sufficient.  But  it  cannot  be  construed  so  as  to  destroy  the  intent  of 
the  parties,  as  would  be  the  case  by  holding  this  deed  to  be  a  mort- 
gage ;  for  it  was  the  clear  intent  of  both  parties  to  make  an  absolute 
sale  and  not  a  mortgage.  When  William  Henry  conveyed  the  lauds 
mentioned  in  his  deed,  it  was  his  intent  that  io  consideration  tliereof 
the  debt  due  from  him  to  the  bank  should  be  extinguished,  and  the 
bank  agreed  to  accept  the  conveyance  in  satisfaction  of  the  debt. 
But  supposing  it  to  be  a  mortgage,  the  debt  would  be  extinguished, 
and  Heury  would  still  remain  responsible.  I  am  clearly  of  opinion 
therefore  that  it  was  not  a  mortgage  but  an  absolute  conveyance. 

4.  The  fourth  and  last  exceptiou  iu  this  cause  was  to  the  deed  from 
James  Koss  by  John  Anderson  his  attorney,  to  the  plaintiff.  The 
objection  was  that  the  power  of  attorney  was  not  produced,  nor  good 
reason  shown  for  not  producing  it.  The  Court  heard  evidence  on 
that  point,  and  being  of  opinion  that  there  was  sufficient  proof  of  the 
existence  of  the  power  and  of  its  loss,  suffered  its  contents  to  be  proved 
by  parol  evidence.  In  matters  of  this  kind,  where  the  Court  below 
goes  into  a  preliminary  inquiry  before  it  decides  upon  the  admissi- 
bility of  written  evidence,  it  must  be  a  very  strong  case  which  would 
induce  this  Court  to  decide  that  there  was  error.  Such  a  case  is  not 
presented  on  this  record,  and  therefore  without  criticising  the  parol 
evidence  I  will  only  say  that  the  fourth  exception  does  not  appear  to 
me  to  be  supported. 

Upon  the  whole,  I  am  of  opinion  that  there  was  error  in  admitting 
the  deed  from  the  Bank  of  North  America  to  James  Ross  without  proof 
of  the  corporate  seal,  and  that  there  is  iio  other  error  in  the  record. 
The  judgment  is  therefore  to  be  reversed,  and  a  venire  facias  de  novo 
awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


HOUGH  V.   LAND  COMPANY. 
{73  ill.  23.    1874.) 

Appeal  from  the  Superior  Court  of  Cook  County. 

Mb.  Justice  Scholfield  delivered  the  opinion  of  the  court:  — 

This  was  a  bill  in  equity,  filed  by  the  appellant  against  the  ap- 
pellee, in  the  court  below,  to  set  aside  a  conveyance  of  certain  lands, 
to  cancel  the  stock  of  appellee,  issued  to  him  in  payment  for  the 
same,  and  to  restrain  appellee  in  the  mean  time  from  selling  such 
stock,  which  had  been  pledged  to  it  as  collateral  security  for  a  loan 
made  to  appellant. 

A  demurrer  was  interposed  to  the  bill,  which  the  court  below  sus- 
tained, and  dismissed  the  bill. 
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So  far  as  the  allegations  of  the  bill  are  material  to  the  questions 
requiring  our  consideration,  they  are  as  follows  :  Appellee  claimed  to 
be  a  corporation  under  the  laws  of  this  State,  with  power  to  borrow 
and  lend  money ;  to  take  lands  and  mortgages  as  security ;  to  pur- 
chase lands  and  make  improvements  thereon  by  erecting  buildings 
for  the  purpose  of  renting  the  same ;  to  hold  buildings  and  lots  for 
the  purpose  of  improving  and  renting  the  same,  and  to  do  a  general 
loan  business,  and  take  lands,  mortgages,  and  notes  to  secure  the 
loans.  Appellant,  believing  that  appellee  was  possessed  of  the 
powers  it  claimed,  and  that  it  was  authorized  by  its  charter  to  buy 
land  and  issue  its  stock  in  payment  therefor,  and  to  loan  money,  etc., 
on  the  24th  day  of  May,  1873,  contracted  with  it  to  sell  and  convey 
to  it  certain  lands  in  Cook  County,  which  are  particularly  described 
in  the  bill,  in  consideration  that  appellee  would  issue  to  him  366 
shares  of  its  stock,  and  would  also  loan  him  80  per  cent  in  money  of 
the  stock,  and  hold  the  stock  as  collateral  security  on  the  loan,  —  the 
loan  to  be  for  one  year  from  that  date,  with  interest  at  10  per  cent 
per  annum  till  due,  and  12  per  cent  per  month  after  maturity,  with 
power,  on  failure  to  pay,  to  sell,  etc.  The  land  was  conveyed,  the 
money  loaned,  and  the  stock  issued,  and  pledged  as  collateral  security, 
in  conformky  with  the  terms  of  the  agreement. 

Since  the  transaction  occurred,  appellant  has  been  advised  by 
counsel  that  appellee  had  no  authority  to  take  the  land  and  issue 
the  stock ;  that  it  professes  to  act  under  authority  of  "  An  act  to  in- 
corporate the  Land  Improvement  and  Irrigation  Company,"  approved 
March  1,  1867,  and  the  change  of  name  to  the  Cook  County  Land 
Company,  by  vote  of  its  stockholders,  on  the  20th  of  July,  1872,  at 
which  time  its  capital  stock  was  increased,  in  accordance  with  an, act 
of  the  Legislature  in  regard  to  changing  names  and  increasing  stock 
of  corporations,  approved  March  26,  1872 ;  that  the  change  of  name 
and  increase  of  stock  was  unauthorized  and  void,  and  all  the  au- 
thority appellee  had  by  its  charter  was  to  purchase  lands  for  the 
purpose  of  irrigation  and  improvement,  for  the  raising  of  crops 
thereon,  and  the  sale  and  disposal  thereof,  when  so  improved. 

It  is  alleged  that  the  power  vested  in  appellee  by  its  charter,  which 
is  made  part  of  the  bill,  as  an  exhibit,  was  to  examine,  survey,  and 
purchase  lands  and  interest  therein,  watercourses  or  interests  therein, 
for  the  purpose  of  irrigating  the  lands  that  might  be  so  purchased, 
and  facilitating  crops  in  dry  seasons,  and  to  improve  and  cultivate 
such  crops  chiefly  as  require  irrigation  to  produce  the  largest  returns, 
and  that  appellee  had  no  power  to  purchase  and  hold  lands  for  any 
other  purpose ;  that  appellee  had  not  purchased  any  lands  for  the 
purpose  of  irrigation  or  for  any  object  contemplated  by  its  charter, 
but  that  appellee  had  purchased  a  large  quantity  of  land,  worth  above 
$600,000,  holds  improved  and  unimproved  city  real  estate,  announces 
its  intention  to  erect  buildings  on  part  of  its  vacant  city  property, 
and  that  it  has  been,  since  its  organization,  and  now  is,  engaged  in 
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purchasing  lands,  city  lots,  the  improvement  of  said  lots  for  the  pur- 
pose of  sale  and  rental,  and  in  the  purchase  of  tax  certificates,  and  in 
loaning  money  on  bonds  and  mortgages,  etc. 

Appellant  insists  that  the  purchase  of  the  land  and  the  loaning  of 
the  money  and  taking  notes  therefor,  were  contrary  to  positive  stat- 
utes, and  therefore  void. 

The  act  of  March  1,  1867,  under  which  appellee  first  became  in- 
corporated, by  its  first  section,  empowers  "The  Land  Improvement 
and  Irrigation  Company  to  have,  hold,  possess,  and  enjoy,  by  them- 
selves, successors,  and  assigns  forever,  lands,  tenements,  heredita- 
ments, goods,  chattels,  choses  in  action,  and  effects  of  every  kind,  and 
the  same  to  grant,  sell,  alien,  invest,  loan,  and  dispose  of ; "  and  the 
fourth  section  of  that  act  is  as  follows :  — 

"The  chief  objects  of  this  association  shall  be  to  examine,  survey, 
and  purchase  lands  or  interests  in  lands,  water-courses  or  interests 
therein,  which  are  as  near  as  may  be  adapted  by  nature  to  the  use  of 
water  to  irrigate  the  same,  to  facilitate  the  growth  of  crops  in  dry 
seasons,  and  to  improve  and  cultivate  the  same  for  such  crops  chiefly 
as  require  irrigation  to  produce  the  .largest  returns."  Private  Laws 
of  1867,  Vol.  2,  p.  241. 

Section  21  of  the  general  incorporation  law,  approved  March  26, 
1872,  under  which  appellee  changed  its  name  and  increased  its  capi- 
tal, contains  this  proviso :  "  And  provided  further,  that  any  corpora- 
tion other  than  corporations  for  manufacturing  purposes,  availing 
itself  of  or  accepting  the  benefits  of,  or  formed  under  this  act  (except 
the  mere  change  of  name),  shall  be  subject  to  the  general  laws  of  this 
State  now  in  force,  or  which  may  hereafter  be  passed,  regulating  cor- 
porations of  like  character."     2  Gross,  59. 

One  of  the  general  laws  then  and  still  in  force  regulating  corpora- 
tions, provides  that  "no  foreign  or  domestic  corporation  established 
or  maintained  in  any  way  for  the  pecuniary  profit  of  its  stockholders, 
shall  purchase  or  hold  real  estate  in  this  State,"  except  as  provided 
for  in  that  act.     2  Gross,  106,  sect.  36. 

Section  10  of  that  act  authorizes  corporations  to  "  own,  possess,  and 
enjoy  so  much  real  and  personal  estate  as  shall  be  necessary  for  the 
transaction  of  their  business,"  and  "  to  sell  and  dispose  of  the  same 
when  not  required  for  the  uses  of  the  corporation ;  "  and  it  contains 
a  proviso  that  "  all  real  estate  so  acquired  in  satisfaction  of  any  lia- 
bility or  indebtedness,  unless  the  same  may  be  necessary  and  suitable 
for  the  business  of  such  corporation,  shall  be  offered  at  public  auction, 
at  least  once  every  year,"  etc. 

In  case  any  corporation  shall  fail  to  sell  such  lands,  it  is  made  the 
duty  of  the  State's  Attorney  of  the  proper  county  to  proceed  against 
the  corporation,  by  information  to  the  end  that  such  lands  shall  be 
decreed  to  be  sold.     2  Gross,  103. 

And  the  first  section  authorizes  corporations  to  be  formed  in  the 
manner  by  the  act  provided,  for  any  lawful  purpose  except  banking, 
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insurance,  real  estate,  brokerage,  the  operation  of  railroads,  and  the 
business  of  loaning  money.  Conceding  that,  in  determining  appellee's 
powers,  these  several  provisions  must  be  construed  together,  and  that 
appellant's  construction,  that  appellee  has  authority  only  to  examine, 
survey,  and  purchase  lands  or  interest  in  lands,  water-courses  or  in- 
terests therein,  which  are  as  near  as  may  be  adapted  by  nature  to  the 
use  of  water  to  irrigate  the  same,  etc.,  is  correct,  does  it  follow  that 
the  title  to  lands  conveyed  to  and  held  by  it  for  other  and  different 
purposes  is  absolutely  void,  and  may  be  so  declared  at  the  instance 
of  the  grantor  seeking,  for  that  cause  alone,  to  repossess  himself  of 
the  property  ? 

The  authorities  cited  in  the  brief  for  appellant  —  Banh  U.  S.  v. 
Owens  (2  Peters,  538-539),  Munsell  v.  Temple  (3  Gilm.  93),  Cin.  Mut., 
etc.  V.  Rosenthal  (55  111.  91),  Green  v.  Seymour  (3  Sandf.  Ch.  292), 
Smith  V.  Bromley  (Douglas,  696),  and  Browning  v.  Morris  (Cowp. 
790)  —  recognize  the  general  doctrine  that  a  contract  prohibited  by 
statute  or  against  the  manifest  policy  of  the  law,  is  void ;  and  in 
Carroll  v.  East  St.  Louis  (67  111.  568),  also  cited  by  appellant,  the 
question  before  us  was,  whether  a  corporation,  created  in  another 
State  for  the  sole  purpose  of  buying  and  selling  lands,  has  power  to 
purchase  and  hold  title  to  lands  in  this  State,  and  we  held  that  it  has 
not,  because  it  would  tend  to  create  perpetuities,  and  is  against  the 
general  policy  of  our  legislation. 

In  a  more  recent  case.  Starkweather  v.  The  American  Bible  Society 
(72  111.  60),  the  same  doctrine  was  reasserted. 

There  seems  to  us,  however,  to  be  -this  important  distinction  be- 
tween the  principle  recognized  in  these  authorities  and  that  applica- 
ble here.  There,  by  reason  of  the  express  or  implied  prohibition  of 
the  law,  the  party  is  absolutely  denied  the  power  to  acquire  any 
rights  through  the  particular  contract.  Here,  there  is  power  to  pur- 
chase, receive  conveyances,  and  hold  title  to  lands,  but  it  is  prohibited 
that  they  shall  be  purchased  and  held  for  other  than  a  prescribed 
purpose.  In  the  one  case,  the  principle  affects  the  power  of  acquisi- 
tion ;  in  the  other,  it  affects  simply  the  use  to  which  the  acquisition 
shall  be  applied. 

There  can  be  no  question  of  the  right  of  a  stockholder  to  the  aid 
of  a  court  of  equity  against  a  corporation,  to  prevent  it  from  mis- 
applying its  capital,  or  from  doing  acts  which  would  amount  to  a 
violation  of  its  charter ;  but  the  frame  and  prayer  of  the  bill  in  the 
present  case  do  not  contemplate  such  relief,  and  we  do  not  conceive 
it  could  be  granted  without  material  amendment,  to  make  which, 
leave  should  have  been  asked  in  the  court  below. 

But  appellee  being  authorized  to  purchase  and  hold  lands,  and  appel- 
lant having  sufficient  capacity  to  convey,  the  title  was  obviously  vested 
in  appellee  by  the  delivery  of  the  deed,  and  the  question  whether  ap- 
pellee has,  by  its  purchase  and  use  of  lands,  exceeded  the  powers 
conferred  by  its  charter,  is  one  between  the  State  and  appellee,  with 
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which  appellant  as  a  grantor  simply  has  no  concern.  Banks  v.  Poi- 
teaux  (3  Randolph,  141) ;  Barrow  N.  and  C.  T.  Co.  (9  Humphreys, 
304)  ;  Chambers  v.  St.  Louis  (29  Mo.  576) ;  Attorney-General  v.  Tudor 
Ice  Co.  (104  Mass.  239) ;  Whitman  Mining  Co.  v.  Baker  (3  Nevada, 
391);  Hayward  v.  Davidson  (41  Ind.  212);  Angell  and  Ames  on 
Corp.  sects.  152-153 ;  Dillon  on  Munic.  Corps,  sects.  444 ;  Natoma  W. 
and  M.  Co.  v.  Clarkin  (14  Cal.  544). 

It  is  well  observed  by  Field,  J.,  in  the  case  last  above  referred  to, 
at  p.  552 :  "  It  would  lead  to  infinite  embarrassments  if  in  suits  by 
corporations  to  recover  the  possession  of  their  property,  inquiries 
were  permitted  as  to  the  necessity  of  such  property  for  the  purposes 
of  their  incorporation,  and  the  title  made  to  rest  upon  the  existence 
of  that  necessity."  And  this  cannot  be  better  illustrated  than  by 
reference  to  the  fourth  section  of  appellee's  charter,  before  quoted. 
Precisely  where  would  the  line  be  drawn  between  those  lands  which 
are,  in  the  language  there  employed,  "  as  near  as  may  be  adapted  by 
nature  to  the  use  of  water  to  irrigate  the  same,"  and  those  which  are 
not  ?  If  it  were  competent  to  inquire  whether  the  land  conveyed 
is  such  as  is  contemplated  by  the  charter,  this  would  have  to  be  de- 
termined, and  in  every  conveyance  it  would  be  material  in  determin- 
ing whether  title  vested,  or  the  deed  was  a  nullity. 

Our  conclusion  is,  assuming  appellant's  construction  of  the  several 
statutes  affecting  appellee's  corporate  powers  to  be  correct  (upon 
which  we  express  no  opinion),  appellant  may,  as  a  stockholder,  on  a 
bill  filed  for  that  purpose,  have  relief  in  equity  to  restrain  appellee 
from  acting  in  excess  or  in  violation,  of  its  corporate  powers ;  and  he 
may  also,  as  a  citizen  of  the  State,  cause  steps  to  be  tatken  in  its  name, 
for  the  same  cause,  to  have  judgment  of  forfeiture  of  its  franchise; 
but  he  cannot,  as  a  grantor  of  lands,  urge  such  acts  as  a  cause  for 
decreeing  his  deed  void,  and  a  rescission  of  his  contract. 

Treated  as  a  bill  to  rescind  the  contract  on  the  ground  of  fraud,  in- 
dependently of  the  questions  we  have  considered,  the  allegations  are 
insufficient. 

The  decree  is  affirmed. 

Decree  affirmed. 

Mr.  Chief  Justice  Walker:  — 

I  am  in  favor  of  affirming,  unless  complainant  should  be  required  to 
refund  the  money  he  received  from  the  company.  I  hold  that  the 
company  exceeded  their  power  in  purchasing  these  lands,  and  that 
the  company  should  be  held  to  have  taken  no  title  by  the  purchase. 
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NATIONAL  BANK  v.  MATTHEWS. 

(98  U.  S.  621.    1878.) 

Eeeor  to  the  Supreme  Court  of  the  State  of  Missouri. 

On  the  1st  of  March,  1871,  Hugh  B.  Logan  and  Elizabeth  A. 
Matthews  executed  and  delivered  to  Sterling  Price  &  Co.  their  joint 
and  several  promissory  note  for  the  sum  of  f  15,000,  payable  to  the 
order  of  that  firm  two  years  from  date,  with  interest  at  the  rate  of 
ten  per  cent  per  annum.  The  payment  of  the  note  was  secured 
by  a  deed  of  trust,  executed  by  her,  of  certain  real  estate  therein 
described,  situate  in  the  State  of  Missouri. 

On  the  13th  of  the  same  month,  the  note  and  deed  of  trust  were 
assigned  to  the  Union  National  Bank  of  St.  Louis.  Price  &  Co. 
failed  to  pay  the  loan  at  maturity.  The  bank  directed  the  trustee 
named  in  the  deed  of  trust  to  sell.  Said  Elizabeth  thereupon  filed 
this  bill  in  the  proper  State  court  to  enjoin  the  sale.  The  bank  in 
its  answer  avers  that  it  "  accepted  the  said  note  and  deed  of  trust  as 
security  for  the  sum  of  $15,000,  then  and  there  advanced  and  loaned 
to  said  Sterling  Price  &  Co.  ...  on  the  security  of  said  note  and 
deed  of  trust."  A  perpetual  injunction  was  decreed,  upon  the  ground 
that  the  loan  by  the  bank  to  Price  &  Co.  was  made  upon  real  estate 
security;  that  it  was  forbidden  by  law;  and  that  the  deed  of  trust 
was,  therefore,  void.  The  decree  was  made  upon  the  pleadings.  No 
testimony  was  introduced  upon  either  side.  The  bank  removed  the 
case  to  the  Supreme  Court  of  the  State,  where  the  decree  was 
aifirmed.     The  bank  then  sued  out  this  writ  of  error. 

Mr.  Philip  Phillips,  for  the  plaintiff  in  error.  This  case  does  not 
fall  within  the  limitations  imposed  by  Eev.  Stat.,  sect.  6137.  No 
mortgage  or  conveyance  of  real  estate  was  made  to  the  bank.  Price 
&  Co.  had  only  a  lien  which  could  be  enforced  in  default  of  payment. 
This  was .  all  that  they  passed  to  the  bank :  Potter  v.  MoDowell 
(43  Mo.  93) ;  Watson  v.  Hawkins  (60  id.  550) ;  and  it  was  a  mere 
incident  to  the  note,  securing  its  payment  to  the  holder  thereof  in 
good  faith,  although  he  was  ignorant,  at  the  time  of  taking  it,  of  the 
existence  of  the  lien.  Had  the  mortgage  not  been  delivered  nor 
anything  said  about  it,  the  bank,  on  failure  of  the  maker  to  pay  the 
note,  would  have  been  entitled  to  the  lien :  Green  v.  ffart  (1  Johns. 
(N.  Y.)  590)  ;  Chappell  v.  Allen  (38  Mo.  213) ;  and  its  right  to  assert 
it  could  not  have  been  successfully  resisted  on  the  ground  that  to 
permit  it  to  do  so  would  authorize  a  violation  of  its  charter. 

The  act,  by  authorizing  loans  to  be  made  "  on  personal  security," 
cannot  be  held  as  limiting  the  transaction  to  the  personal  under- 
taking of  the  parties  to  the  note ;  and  it  would  not  be  violated  if  the 
bank  should  require  as  collateral  a  deposit  of  bonds  or  of  stocks, 
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either  of  States,  municipalities,  or  incorporated  companies.  Shoe- 
maker V.  National  Bank  (2  Abb.  (U.  S.)416);  Schouler,  Personal 
Property,  pp.  87,  94;  Pittsburg  Car  Works  v.  Bank  (Thompson's 
Nat.  Bank  Cases,  315).  In  many  of  these  instances  the  bonds  or 
stocks  are  secured  by  real  estate.  This,  however,  does  not  change 
the  character  of  the  collateral,  or  make  it  other  than  personal  secur- 
ity. See  also  First  National  Bank  of  Fort  Bodge  v.  Haire  (36  Iowa, 
443),  Merchants'  National  Bank  v.  Mears  (Thompson's  ISTat.  Bank 
Cases,  363). 

The  decision  of  the  learned  court  below  questions  neither  the  right 
of  the  bank  to  recover  the  contents  of  the  note  by  suing  the  parties 
thereto,  nor  the  validity  of  the  lien  created  by  the  mortgage.  Here 
there  are  a  bona  fide  subsisting  debt,  evidenced  by  the  note,  whereof 
the  bank  is  the  lawful  holder,  and  a  lien  which  Price  &  Co.,  before 
their  attempted  transfer  of  it,  could  have  made  available.  It  does 
now  inure  to  their  benefit,  because  they  have  assigned  the  note,  and 
it  cannot  be  enforced  by  the  bank,  as  it  was  made  void  in  its  hands. 
Is  the  lien  then  vacated  ?  It  certainly  is,  for  all  practical  purposes, 
if  the  extraordinary  position  taken  below  should  be  sustained  here. 

Can  the  defendant  in  error,  by  a  strained  construction,  be  permitted 
to  make  the  objection  and  cancel  a  contract  which  the  statute  does 
not  declare  to  be  void  ?  There  is  some  contrariety  of  opinion  upon 
this  question,  and  the  court  is  referred  to  some  of  the  numerous  cases 
which  answer  it  in  the  negative.  Smith  v.  Sheely  (12  Wall.  360) ; 
Gold  Mining  Company  v.  National  Bank  (96  U.  S.  640)  ;  Silver  Lake 
Bank  v.  North  (4  Johns.  (N.  Y.)  Ch.  370).  The  decision  in  the  last 
case  is,  that  if  the  bank  had  passed  "  the  exact  line  of  its  power,  it 
would  rather  belong  to  the  government  to  exact  a  forfeiture  of  the 
charter,  than  to  the  court  in  this  collateral  way  to  decide  a  question 
of  misuser  by  setting  aside  a  just  and  bona  fide  contract."  The  same 
doctrine  is  repeated  in  Steam  Navigation  Company  v.  Wood  (17  Barb. 
(N.  Y.)  380),  and  supported  by  the  judgments  of  the  courts  of 
Massachusetts,  Pennsylvania,  and  other  States.  Ang.  &  A.  Corp., 
sect.  163. 

Mr.  J.  A.  Hunter,  Mr.  John  W.  Koble,  and  Mr.  John  C.  Orrick,  for 
the  defendant  in  error.  The  deed  of  trust  is  in  effect  a  mortgage 
■with  a  power  of  sale  thereto  annexed.  Although  a  third  person  is 
named  as  trustee,  and  vested  with  that  power,  the  grantor  has  an 
equity  of  redemption,  which  may  be  judicially  foreclosed  and  sold. 
The  cestui  que  trust  has  a  beneficial  interest  in  the  lands.  Kennett  v. 
Plummer  (28  Mo.  142) ;  Chappell  v.  Allen  (38  id.  213) ;  Potter  v. 
Stevens  (40  id.  229).  In  the  absence  of  any  statutory  prohibition,  the 
assignments  would  have  vested  that  interest  in  the  bank,  but  as  the 
latter  is  permitted  (Eev.  Stat.,  sect.  5137)  to  "purchase  "  or  "hold" 
real  estate  in  certain  specified  cases,  —  of  which  this  is  not  one,  — 
and  in  "no  other,"  the  assignments  passed  no  interest  in  the  lands, 
and  conferred  no  right  to  subject  them  to  sale  to  pay  the  note. 
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The  words  "  purchase  "  and  "  hold,"  where  they  occur  in  that  sec- 
tion, are  not  confined  to  cases  where  the  absolute  title  to  the  fee  has 
been  conveyed.  The  provision  allowing  the  bank  to  take  a  mortgage, 
by  way  of  security  for  debts  previously  contracted,  would  be  super- 
fluous, if  the  general  prohibitory  words  did  not  forbid  it  to  purchase 
such  an  interest  in  real  property  as  a  mortgage  transfers.  Looking 
at  the  mischief  which  the  statute  had  in  view,  it  is  immaterial 
whether  the  mortgage  is  made  directly  to  the  bank,  or  is  assigned 
to  it.    The  interest  acquired  is  in  each  case  the  same. 

The  preceding  section  allows  the  bank  to  loan  money  on  personal 
security.  This  virtually  prohibits  loaning  it  on  any  other.  Jlx- 
pressio  unius  est  exclusio' alterius. 

The  decided  cases,  without  a  dissent,  affirm  that  all  grants  of  cor- 
porate power  are  to  be  construed  favorably  to  the  public  at  large  and 
most  strongly  against  the  corporation ;  that  it  has  only  the  powers 
expressly  given  or  necessarily  implied  ;  that  the  specification  of  cer- 
tain powers  prohibits  by  implication  the  exercise  of  other  substantive 
powers,  and  that  the  intention  of  the  lawmaker  is  to  be  gathered 
from  the  whole  statute.  Governed  by  these  fundamental  rules,  it 
must  be  held  that  the  transaction  on  the  part  of  the  bank  was  ultra 
vires,  not  allowed  by,  but  in  palpable  violation  of,  the  statute  to 
which  it  owes  its  existence,  and  consequently  void.  The  injunction 
was  therefore  properly  awarded.  Fowler  v.  Scully  (72  Pa.  St.  456)  ; 
Kansas  Valley  National  Bank  v.  Rowell  (2  Dill.  371)  ;  Ripley  v.  Harris 
(3  Biss.  190)  ;  Commonwealth  Bank  v.  Clark  (4  Mo.  59)  ;  Griffith  v. 
Commonwealth  Bank  (id.  255)  ;  Bank  of  Lawrence  v.  Young  (37  id. 
398) ;  Downing  v.  Ringer  (7  id.  585) ;  White  v.  Franklin  Bank  (22 
Pick.  (Mass.)  181) ;  Bi-own  v.  Farkington  (3  Wall.  381)  ;  Beasley  v. 
Bignold  (5  Barn.  &  Aid.  335)  ;  Forster  v.  Taylor  (id.  887) ;  Cope  v. 
Rowlands  (2  Mee.  &  W.  149). 

Mb.  Justice  Swayne,  after  stating  the  facts,  delivered  the  opinion 
of  the  court :  — 

This  case  involves  a  question  arising  under'  the  national  banking 
law,  which  has  not  heretofore  been  passed  upon  by  this  court.  We 
have  considered  it  with  the  care  due  to  its  importance. 

Our  attention  has  been  called  to  but  a  single  point  which  requires 
consideration,  and  that  is,  whether  the  deed  of  trust  can  be  enforced 
for  the  benefit  of  the  bank. 

The  statutory  provisions  which  bear  upon  the  subject  are  as 
follows : ' — 


"  Sect.  5136."  Every  national  banking  association  is  authorized  "to  exercise 
by  its  board  of  directors  or  duly  authorized  officers  or  agents,  subject  to  law, 
all  such  incidental  powers  as  shall  be  necessary  to  carry  on  the  business  of 
banking  by  discounting  and  negotiating  promissory  notes,  drafts,  bills  of  ex- 
change, and  other  evidences  of  debt  ;  by  receiving  deposits  ;  by  buying  and 
selling  exchange,  coin,  and  bullion;  by  loaning  money  on  personal  security; 
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and  by  obtaining,  issuing,  and  circulating  notes  according  to  the  provisions  of 
this  title." 

"Sect.  5137.  A  national  banking  association  may  purchase,  hold,  and  con- 
vey real  estate  for  the  following  purposes  and  for  no  others  :  First,  such  as 
may  be  necessary  for  its  immediate  accommodation  in  the  transaction  of  its  busi- 
ness. Second,  such  as  shall  be  mortgaged  to  it  in  good  faith  by  way  of  security 
for  debts  previously  contracted.  Third,  such  as  shall  be  conveyed  to  it  in  satis- 
faction of  debts  previously  contracted  in  the  course  of  its  dealings.  Fourth, 
such  as  it  shall  purchase  at  sales  under  judgments,  decrees,  or  mortgages  held 
by  the  association,  or  shall  purchase  to  secure  debts  to  it.  But  no  such  asso- 
ciation shall  hold  the  possession  of  any  real  estate  under  mortgage,  or  the  title 
and  possession  of  any  real  estate  purchased  to  secure  any  debts  due  to  it  for  a 
longer  period  than  five  years."     Rev.  Stat.  1999  ;  13  Stat.  99. 

Here  the  bank  never  had  any  title,  legal  or  equitable,  to  the  real 
estate  in  question.  It  may  acquire  a  title  by  pxirchasing  at  a  sale 
under  the  deed  of  trust ;  but  that  has  not  yet  occurred,  and  never 
may. 

Sect.  5137  has,  therefore,  no  direct  application  to  the  case.  It  is 
only  material  as  throwing  light  upon  the  point  to  be  considered  in 
the  preceding  section.  Except  for  that  purpose  it-  may  be  laid  out  of 
view. 

Sect.  5136  does  not,  in  terms,  prohibit  a  loan  on  real  estate,  but 
the  implication  to  that  effect  is  clear.  What  is  so  implied  is  as 
efEectual  as  if  it  were  expressed.  As  the  transaction  is  disclosed 
in  the  record,  the  loan  was  made  upon  the  note  as  well  as  the  deed 
of  trust.  Non  constat,  that  the  maker  who  executed  the  deed  would 
not  have  been  deemed  abundantly  sufficient  without  the  further 
security.  The  deed,  as  a  mortgage  would  have  been,  was  an  inci- 
dent to  the  note,  and  a  right  to  the  benefit  of  the  deed,  whether 
mentioned  or  delivered  or  not,  when  the  note  was  assigned,  would 
have  passed  with  the  note  to  the  transferee  of  the  latter.  The 
object  of  the  restrictions  was  obviously  three-fold.  It  was  to  keep 
the  capital  of  the  banks  flowing  in  the  daily  channels  of  commerce ; 
to  deter  them  from  embarking  in  hazardous  real-estate  speculations  ; 
and  to  prevent  the  accumulation  of  large  masses  of  such  property 
in  their  hands,  to  be  held,  as  it  were,  in  mortmain.  The  intent, 
not  the  letter,  of  the  statute  constitutes  the  law.  A  court  of  equity 
is  always  reluctant  in  the  last  degree  to  make  a  decree  which  will 
effect  a  forfeiture.  The  bank  parted  with  its  money  in  good  faith. 
Its  garments  are  unspotted.  Under  these  circumstances,  the  defence 
of  ultra  vires,  if  it  can  be  made,  does  not  address  itself  favorably 
to  the  mind  of  the  Chancellor.  We  find  nothing  in  the  record 
touching  the  deed  of  trust  which,  in  our  judgment,  brings  it  within 
the  letter  or  meaning  of  the  prohibitions  relied  upon  by  the  counsel 
for  the  defendant  in  error. 

In  the  First  National  Sank  of  Fort  Dodge  v.  Haire  and  Others 
(36  Iowa,  443),  the  bank  refused  to  discount  a  note  for  a  firm,  but 
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agreed  that  one  of  the  partners  might  execute  a  note  to  the  other, 
that  the  payee  should  indorse  it,  that  the  bank  should  discount  it, 
and  that  the  maker  should  indemnify  the  indorser  by  a  bond  and 
mortgage  upon  sufficient  real  estate  executed  for  that  purpose,  with 
a  stipulation  that,  in  default  of  due  payment  of  the  note,  the  bond 
and  mortgage  should  inure  to  the  benefit  of  the  bank.  The  arrange- 
ment was  carried  out.  The  note  was  not  paid.  The  maker  and 
indorser  failed  and  became  bankrupts.  The  bank  filed  a  bill  to 
foreclose.  The  same  defence  was  set  up  as  here.  In  disposing  of 
this  point,  the  Supreme  Court  of  the  State  said:  "Every  loan  or 
discount  by  a  bank  is  made  in  good  faith,  in  reliance,  by  way  of 
security,  upon  the  real  or  personal  property  of  the  obligors ;  and 
unless  the  title  by  mortgage  or  conveyance  is  taken  to  the  bank 
directly,  for  its  use,  the  case  is  not  within  the  prohibition  of  the 
statute.  The  fact  that  the  title  or  security  may  inure  indirectly 
to  the  security  and  benefit  of  the  bank  will  not  vitiate  the  trans- 
action. Some  of  the  eases  upon  quite  analogous  statutes  go  much 
further  than  this.     Silver  Lake  Bank  v.  North  (4  J.  C.  E.  370).  " 

But  it  is  alleged  by  the  learned  counsel  for  the  defendant  in 
error  that  in  the  jurisprudence  of  Missouri  a  deed  of  trust  is  the 
same  thing  in  effect  as  a  direct  mortgage,  —  with  respect  to  a 
party  entitled  to  the  benefit  of  the  security,  —  and  authorities  are 
cited  in  support  of  the  proposition.  The  opinion  of  the  Supreme 
Court  of  Missouri  assumes  that  the  loan  was  made  upon  real-estate 
security  within  the  meaning  of  the  statute,  and  their  judgment  is 
founded  upon  that  view.  These  things  render  it  proper  to  consider 
the  case  in  that  aspect.  But,  conceding  them  to  be  as  claimed,  the 
consequence  insisted  upon  by  no  means  necessarily  follows.  The 
statute  does  not  declare  such  a  security  void.  It  is  silent  upon  the 
subject.  If  Congress  so  meant,  it  would  have  been  easy  to  say  so ; 
and  it  is  hardly  to  be  believed  that  this  would  not  have  b6en  done, 
instead  of  leaving  the  question  to  be  settled  by  the  uncertain  re- 
sult of  litigation  and  judicial  decision.  Where  usurious  interest  is 
contracted  for,  a  forfeiture  is  prescribed  and  explicitly  defined. 

In  Harris  v.  Runnels  (12  How.  79),  this  court  said  that  "the 
statute  must  be  examined  as  a  whole,  to  find  out  whether  or  not 
the  makers  meant  that  a  contract  in  contravention  of  it  was  to  be 
void,  so  as  not  to  be  enforced  in  a  court  of  justice."  In  that  case,  a 
note  given  for  the  purchase-money  of  slaves,  taken  into  Mississippi 
contrary  to  a  statute  of  the  State,  was  held  to  be  valid. 

Where  a  statute  imposes  a  penalty  on  an  officer  for  solemnizing  a 
marriage  under  certain  circumstances,  but  does  not  declare  the  mar- 
riage void,  the  marriage  is  valid ;  but  the  penalty  attaches  to  the 
officer  who  did  the  prohibited  act.'  Milford  v.  Worcester  (7  Mass.  48) ; 
Parton  v.  Hervey  (1  Gray  (Mass.),  119)  ;  King  v.  Birmingham  (8  Barn. 
&  Cress.  29). 

Where  a  bank  is  limited  by  its  charter  to  a  specified  rate  of  inter- 
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est,  but  no  penal  consequence  is  denounced  for  taking  more,  it  has 
been  held  that  a  contract  for  more  is  not  wholly  void,  The  Plant- 
ers^ Bank  v.  Sharp  et  al.  (12  Miss.  75)  ;  The  Grand  Gulf  Bank  v. 
Archer  et  al.  (16  id.  151)  ;  Bock  River  Bank  v.  Sherwood  (10  Wis. 
230). 

The  charter  of  a  savings  institution  required  that  its  funds  should 
be  "  invested  in,  or  loaned  on,  public  stocks  or  private  mortgages," 
etc.  A.  loan  was  made  and  a  note  taken,  secured  by  a  pledge  of 
worthless  bank-stock.  The  borrower  sought  to  enjoin  the  collection 
of  the  note  upon  the  ground  that  the  transaction  was  forbidden  by 
the  charter,  and  therefore  void.  The  court  held  the  borrower 
bound,  and  upon  a  counter-claim  adjudged  that  he  should  pay  the 
amount  of  the  loan  with  interest.  Matt  v.  The  United  States  Trust 
Co.  (19  Barb.  (N.  Y.)  668). 

Where  a  corporation  is  incompetent  by  its  charter  to  take  a  title 
to  real  estate,  a  conveyance  to  it  is  not  void,  but  only  voidable, 
and  the  sovereign  alone  can  object.  It  is  valid  until  assailed  in  a 
direct  proceeding  instituted  for  that  purpose.  Leazure  v.  Hillegas 
(7  Serg.  &  R.  (Pa.)  313)  ;  Goundie  v.  Northam.pton  Water  Co.  (7  Pa.  St. 
233)  ;  BunyouY.  Coster  (14  Pet.  122)  ;  The  Banks  v.  Poitiaux  (3 Rand. 
(Va.)  136)  ;  Mclndoe  v.  The  City  of  St.  Louis  (10  Mo.  677).  See  also 
Gold  Mining  Company  v.    National  Bank  (96  U.  S.  640). 

The  authority  first  cited  is  elaborate  and  exhaustive  upon  the 
subject.  So  an  alien,  forbidden  by  the  local  law  to  acquire  real 
estate,  may  take  and  hold  title  until  office  found.  Fairfax's  Devi- 
see V.  Hunter's  Lessee  (7  Cranch,  604). 

In  Silver  Lake  Bank  v.  North  (4  Johns.  (N.  Y.)  Ch.  370),  the  bank 
was  a  Pennsylvania  corporation,  and  had  taken  a  mortgage  upon 
real  estate  in  New  York.  A  bill  of  foreclosure  was  filed  in  the 
latter  State.  The  answer  set  up  as  a  defence,  "  that  by  the  act  of 
incorporation  the  plaintiffs  were  not  authorized  to  take  a  mortgage 
except  to  secure  a  debt  previously  contracted  in  the  course  of  its 
dealings  ;  and  here  the  money  was  lent  after  the  bond  and  mort- 
gage were  executed."  The  analogy  of  this  defence  to  the  one  we 
are  considering  is  too  obvious  to  need  remark.  Both  present  ex- 
actly the  same  question.  Chancellor  Kent  said  :  "  Perhaps  it  would 
be  sufficient  for  this  case  that  the  plaintiffs  are  a  duly  incorporated 
body,  with  authority  to  contract  and  take  mortgages  and  judgments ; 
and  if  they  should  pass  the  exact  line  of  their  power,  it  would  rather 
belong  to  the  government  of  Pennsylvania  to  exact  a  forfeiture  of 
their  charter,  than  for  this  court  in  this  collateral  way  to  decide  a 
question  of  misuser,  by  setting  aside  a  just  and  bona  fide  contract. 
...  If  the  loan  and  mortgage  were  concurrent  acts,  and  intended  so 
to  be,  it  was  not  a  case  within  the  reason  and  spirit  of  the  restrain- 
ing clause  of  the  statute,  which  only  meant  to  prohibit  the  banking 
company  from  vesting  their  capital  in  real  property,  and  engaging  in 
land  speculations.     A  mortgage  taken  to  secure  a  loan  advanced  bona 
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fide  as  a  loan,  in  the  course  and  according  to  the  usage  of  banking 
operations,  is  not  surely  within  the  prohibition." 

It  is  not  denied  that  the  loan  here  in  question  was  within  this 
category.  This  authority,  if  recognized  as  sound,  is  conclusive.  See 
also  Baird  v.  The  Bank  of  Washington  (11  Serg.  &  R.  (Pa.)  411). 

Sedgwick  (Stat,  and  Const.  Constr.  73),  says :  "  Where  it  is  a 
simple  question  of  authority  to  contract^  arising  either  on  a  ques- 
tion of  regularity  of  organization  or  of  power  conferred  by  the 
charter,  a  party  who  has  had  the  benefit  of  the  agreement  cannot 
be  permitted  in  an  action  founded  upon  it  to  question  its  validity. 
It  would  be  in  the  highest  degree  inequitable  and  unjust  to  per- 
mit a  defendant  to  repudiate  a  contract,  the  benefit  of  which  he 
retains." 

What  is  said  in  the  text  is  fully  sustained  by  the  authorities 
cited. 

We  cannot  believe  it  was  meant  that  stockholders,  and  perhaps 
depositors  and  other  creditors,  should  be  punished  and  the  borrower 
rewarded,  by  giving  success  to  this  defence  whenever  the  offensive 
fact  shall  occur.  The  impending  danger  of  a  judgment  of  ouster  and 
dissolution  was,  we  think,  the  check,  and  none  other  contemplated  by 
Congress. 

That  has  been  always  the  punishment  prescribed  for  the  wanton 
violation  of  a  charter,  and  it  may  be  made  to  follow  whenever  the 
proper  public  authority  shall  see  fit  to  invoke  its  application.  A 
private  person  cannot,  directly  or  indirectly,  usurp  this  function  of 
the  government. 

The  decree  of  the  Supreme  Court  of  Missouri  will  be  reversed,  and 
the  cause  remanded  with  directions  to  dismiss  the  bill ;  and  it  is 

So  ordered. 

Mr.  Justice  Miller,  dissenting :  — 

I  am  of  opinion  that  the  National  Banking  Act  makes  void  every 
mortgage  or  other  conveyance  of  land  as  a  security  for  money  loaned 
by  the  bank  at  the  time  of  the  transaction,  to  whomsoever  the  convey- 
ance may  be  made  ;  that  the  bank  is  forbidden  to  accept  such  security, 
and  it  is  void  in  its  hands. 

The  contract  to  pay  the  money,  and  the  collateral  conveyance  for 
security,  are  separable  contracts,  and  so  far  independent  that  one  may 
stand  and  the  other  fall. 

In  the  present  case,  the  money  was  loaned  on  the  faith  of  the  deed 
of  trust,  and  that  instrument  is  void  in  the  hands  of  the  bank,  but  the 
note,  as  evidence  of  the  loan  of  money,  is  valid  against  Mrs.  Mat- 
thews personally.  With  this  latter  contract  the  State  court  did  not 
interfere.  It  enjoined  proceedings  under  the  deed  of  trust  against 
the  land,  and  did  no  more. 

Its  judgment  in  that  matter  ought,  in  my  opinion,  to  be  affirmed. 
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NATIONAL  BANK  v.   WHITNEY. 
(103  U.  S.  99.    1880.) 

Eeroe  to  the  Supreme  Court  of  the  State  of  New  York. 

Mk.  Justice  Field  delivered  the  opinion  of  the  court :  — 

It  appears  from  the  record  that  the  defendant  Whitney,  some  time 
previously  to  1871,  executed  to  Maria  Crocker  a  mortgage  upon  cer- 
tain real  property  situated  in  the  county  of  Genesee  in  the  State  of 
New  York,  to  secure  an  indebtedness  to  her ;  that  in  a  suit  brought 
for  that  purpose  the  mortgage  was  foreclosed  and  a  decree  entered  for 
the  sale  of  the  premises ;  that  such  sale  was  had,  and  the  amount 
received  satisfied  the  debt  and  left  a  surplus  of  over  $3,800,  which 
was  paid  into  court.  The  present  controversy  is  between  subsequent 
mortgagees  and  judgment  creditors  for  this  surplus. 

On  the  12th  of  January,  1871,  Whitney  executed  a  mortgage  upon 
the  same  premises  to  the  National  Bank  of  Genesee,  providing  in 
terms  for  the  payment  of  $6,000,  one  year  from  its  date,  with  inter- 
est, but  declaring  that  it  was  made  as  collateral  security  for  the  pay- 
ment of  all  notes  which  the  bank  held  at  the  time  against  him,  and 
for  his  other  indebtedness  then  due  or  thereafter  to  become  due. 
This  mortgage  was  recorded  on  the  19th  of  September,  1872.  It 
subsequently  appeared  from  an  examination  of  the  accounts  between 
the  parties  that  his  indebtedness  at  the  date  of  the  mortgage  was 
$3,200,  and  that  this  was  paid  before  Sept.  16,  1872. 

On  this  last  day  Whitney  executed  two  other  mortgages  upon  the 
same  property,  one  to  Homer  Bostwick  and  the  other  to  Edward 
McCormick.  The  one  to  Bostwick  was  executed  as  security  for  the 
payment  of  liabilities  and  indebtedness  which  already  had  been  or 
might  thereafter  be  incurred  by  him  on  account  of  Whitney,  either 
by  indorsement  or  otherwise,  to  an  amount  not  exceeding  $2,500. 
This  mortgage  was  recorded  at  noon  on  the  day  of  its  execution. 
The  amount  of  the  liability  subsequently  incurred  by  Whitney  to 
Bostwick  exceeded  the  sum  named.  The  mortgage  to  McCormick 
was  executed  as  security  for  similar  liabilities  and  indebtedness  which 
might  be  incurred  by  him  for  Whitney,  to  an  amount  not  exceeding 
$1,500,  and  was  recorded  at  forty-five  minutes  past  one  of  the  day  of 
its  execution.  The  amount  of  liabilities  incurred  by  McCormick  for 
Whitney  exceeded  the  sum  named. 

It  is  unnecessary  to  give  the  particulars  of  other  subsequent  incum- 
brances, as  under  no  circumstances  could  any  of  the  surplus  be 
applied  to  their  discharge.  In  any  view  that  can  be  taken  of  the 
mortgages  mentioned,  the  surplus  in  controversy  will  be  exhausted  by 
them. 
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The  principal  question  for  our  determination  relates  to  the  validity 
of  the  mortgage  of  Whitney  to  the  national  bank,  so  far  as  it  applies 
•  to  future  advances  to  him.  His  indebtedness  existing  at  the  execution 
of  the  mortgage  has  been  satisfied.  His  indebtedness  subsequently 
incurred  amounted  at  the  sale  of  the  premises  to  $5,160.  If  the  mort- 
gage for  the  future  indebtedness  can  be  sustained  as  a  valid  instrument 
for  that  purpose,  the  entire  surplus  will  be  absorbed  for  its  payment, 
excepting  such  portion  as  may  be  first  payable  to  McCormick,  by 
reason  of  the  fact  that  he  took  his  mortgage  without  notice  of  the 
one  to  the  bank.  It  is  contended  that  the  mortgage,  to  the  bank  so 
far  as  it  applies  to  future  advances  is  invalid,  because  a  mortgage 
of  that  character  is  prohibited  by  the  national  banking  law.  That 
law,  after  in  terms  authorizing  every  national  banking  association  to 
loan  money  on  personal  security,  declares  that  it  "may  purchase, 
hold,  and  convey  real  estate  for  the  following  purposes,  and  for  no 
others :  First,  such  as  may  be  necessary  for  its  immediate  accommo- 
dation in  the  transaction  of  its  business ;  second,  such  as  shall  be 
mortgaged  to  it  in  good  faith  by  way  of  security  for  debts  previously 
contracted ;  third,  such  as  shall  be  conveyed  to  it  in  satisfaction  of 
debts  previously  contracted  in  the  course  of  its  dealings ;  fourth,  such 
as  it  shall  purchase  at  sales  under  judgments,  decrees,  or  mortgages 
held  by  the  association,  or  shall  purchase  to  secure  debts  to  it." 

The  question  presented  is  not  an  open  one  in  this  court.  It  was ' 
determined  in  the  case  of  national  Bank  v.  Matthews,  at  the  October 
Term  of  1878.  It  there  appeared  that  Matthews  and  another  person 
had  given  their  joint  note  to  a  mercantile  company  for  $15,000,  secured 
by  a  deed  of  trust  on  certain  real  property  in  Missouri,  executed  by 
Matthews  alone.  Soon  afterwards  the  company  assigned  the  note 
and  deed  of  trust  to  the  Union  National  Bank  of  St.  Louis,  to  secure 
a  loan  made  to  it  at  the  time.  The  loan  was  not  paid  at  its  maturity, 
and  the  bank  directed  the  trustee  to  sell  the  premises.  Matthews 
thereupon  filed  a  bill  to  enjoin  the  sale,  and  obtained  a  decree  for  a 
perpetual  injunction,  upon  the  ground  that  the  loan  was  made  upon 
real  security,  which  was  forbidden  by  the  statute.  The  Supreme 
Court  of  the  State  affirmed  the  decree,  and  the  case  was  brought 
here,  where  the  decree  was  reversed,  and  the  cause  remanded,  with 
directions  to  the  court  below  to  dismiss  the  bill. 

In  coming  to  this  conclusion  this  court  considered  the  transaction 
in  two  aspects:  first,  as  not  being  within. the  letter  of  the  statute, 
because  the  deed  of  trust  was  not  executed  to  the  bank ;  and  second, 
as  a  loan  upon  real- estate  security. 

Viewed  in  the  first  aspect  the  court  held  that  as  a  mortgage  the 
deed  of  trust  was  merely  an  incident  to  the  note,  and  a  right  to  its 
benefit,  whether  it  was  delivered  or  not  with  the  note,  passed  with 
the  transfer  of  the  latter.  If  the  loan  had  been  made  upon  the  note 
alone,  the  benefit  of  the  deed  as  a  mortgage  would  have  inured  to  the 
bank  by  operation  of  law.     Of  course  that  which  the  law  would  give 
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independently  of  a  direct  transfer  by  the  mortgagee,  the  statute  did 
not  intend  to  defeat  because  such  transfer  was  made. 

Viewed  in  the  second  aspect,  as  a  loan  upon  real-estate  security, 
the  court  observed  that,  so  treating  it,  the  consequence  insisted  upon 
did  not  follow ;  that  the  statute  did  not  declare  such  security  void, 
but  vras  silent  on  the  subject ;  that  had  Congress  so  intended  it  would 
have  been  easy  to  say  so,  and  it  can  hardly  be  presumed  that  this 
would  not  have  been  done,  instead  of  leaving  the  question  to  be 
settled  by  the  uncertain  result  of  litigation  and  judicial  decision. 
And  after  citing  numerous  cases  where  a  disregard  of  statutory  pro- 
hibitions has  not  been  held  to  vitiate  the  contracts  of  parties,  but 
only  to  authorize  actions  by  the  government  against  them,  the  court 
held  that  the  prohibitory  clause  of  the  banking  law  did  not  vitiate 
real-estate  securities  taken  for  loans,  and  that  a  disregard  of  them 
only  laid  the  association  open  to  proceedings  by  the  government. 
"The  impending  danger,"  said  the  court,  "of  a  judgment  of  ouster 
and  dissolution  was,  we  think,  the  check,  and  none  other  contem- 
plated by  Congress.  That  has  been  always  the  punishment  pre- 
scribed for  the  wanton  violation  of  a  charter,  and  it  may  be  made  to 
follow  whenever  the  proper  public  authority  shall  see  fit  to  enforce 
its  application." 

The  construction  -of  the  act  of  Congress  thus  given  has  been  acted 
upon  by  the  national  banks  throughout  the  country  ever  since  it  was 
published.  It  is  not  unreasonable  to  suppose  that  they  have  con- 
ducted their  business  and  made  loans  to  a  large  amount  in  reliance 
upon  it,  and  that  in  many  cases  great  injury  would  follow  a  depart- 
ure from  it.  Judicial  decisions  affecting  the  business  interests  of  the 
country  should  not  be  disturbed  except  for  the  most  cogent  reasons, 
certainly  not  because  of  subsequent  doubts  as  to  their  soundness. 
The  prosperity  of  a  commercial  community  depends,  in  a  great  de- 
gree upon  the  stability  of  the  rules  by  which  its  transactions  are 
governed.  If  there  should  be  a  change,  the  Legislature  can  make  it 
with  infinitely  less  derangement  of  those  interests  than  would  follow 
a  new  ruling  of  the  court,  for  statutory  regulations  would  operate 
only  in  the  future. 

The  decision  in  the  ease  cited  controls  the  present  case,  and  in  con- 
formity with  it  we  must  hold  that  the  mortgage  to  the  bank,  so  far 
as  the  subsequent  incumbrances  are  concerned,  is  to  be  regarded  as  a 
valid  security  for  the  future  advances  to  the  mortgagor.  Whatever 
objection  there  may  be  to  it  as  security  for  such  advances  from  the  pro- 
hibitory provisions  of  statute,  the  objection  can  only  be  urged  by  the 
government.     Fl6okner  v.  United  States  Bank  (8  Wheat.  338-365) . 

But  it  appears  from  the  record  that  the  mortgage  to  McCormiek 
was  taken  by  him  without  notice  of  the  prior  mortgage  to  the  bank, 
which  had  not  then  been  registered.  He  has,  therefore,  a  right  as 
against  the  bank  to  prior  payment  of  the  $1,500.  and  interest,  for 
which  amount  his  mortgage  was  a  lien  upon  the  premises. 
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Bostwick  took  his  mortgage  with  notice  of  the  one  to  the  bank. 
He  cannot,  therefore,  claim  any  of  the  surplus  until  the  debt  of  the 
bank  is  paid.  The  surplus  should,  therefore,  be  first  applied  to 
McCormick's  claim,  and  the  balance  to  the  claim  of  the  bank. 

It  follows  that  the  decree  of  the  Supreme  Court  of  New  York  must 
be  reversed,  and  the  case  remanded  with  directions  to  enter  a  decree 
in  conformity  with  this  opinion.  So  ordered. 

Me.  Justice  Millbr  and  Me.  Justice  Harlan  dissented. 

A  petition  for  a  rehearing  having  been  filed,  Mr.  Justice  Field,  at 
a  subsequent  day  of  the  term,  delivered  the  opinion  of  the  court :  — 

By  the  decision  in  this  case  we  held  that,  in  the  distribution  of  the 
surplus  moneys  in  court,  the  claim  of  McCormick  should  be  paid 
before  that  of  the  bank.  He  took  his  mortgage  without  notice  of  the 
one  to  the  bank,  which  had  not  been  registered.  The  bank  now  asks 
a  rehearing  of  the  case  on  this  point,  contending  that,  under  the 
decisions  of  the  New  York  courts,  the  priority  of  its  mortgage  can- 
not be  displaced.  It  cites  the  statute  of  the  State  to  show  that  the 
recording  act  gives  priority  only  to  the  mortgage  first  recorded,  when 
that  is  executed  for  a  valuable  consideration,  which,  according  to 
those  decisions,  means  some  new  consideration  advanced  at  the  time ; 
and  that  a  mortgage  for  a  pre-existing  indebtedness  is  not  protected 
by  a  prior  record,  against  a  non-recorded  mortgage  for  value.  Here 
the  mortgage  to  McCormick  was  given  to  secure,  to  the  extent  of 
$1,500,  a  previous  liability  and  indebtedness,  and  such  as  might 
be  subsequently  incurred.  The  previous  indebtedness  at  the  time 
equalled  the  whole  amount  of  the  intended  security. 

There  would  be  force  in  the  position  of  the  bank  if  its  own  mort- 
gage stood  in  any  better  condition.  When  the  McCormick  mortgage 
was  executed,  Sept.  16,  1872,  the  indebtedness  of  Whitney  to  the 
bank  was  paid,  and  his  mortgage  remained  in  force  only  for  any 
future  indebtedness  which  he  might  incur.  For  such  future  indebt- 
edness it  could  not  cut  out  the  mortgage  to  McCormick,  executed  for 
an  existing  indebtedness,  and  of  which  mortgage  the  bank  had  no- 
tice. For  advances  afterwards  made,  the  mortgage  to  the  bank  was 
a  subsequent  incumbrance. 

As  between  two  mortgages,  —  one  for  a  past  indebtedness,  and  one 
for  an  indebtedness  to  be  subsequently  incurred,  —  the  one  for  the 
past  indebtedness  must  have  precedence  if  first  recorded. 

The  petition  for  a  rehearing  by  the  bank  must  therefore  be  denied. 

The  petition  of  McCormick  to  be  allowed  costs  out  of  the  fund  in 
the  court  must,  according  to  the  usual  practice  of  the  court  in  such 
cases,  be  also  denied.  His  costs  are  chargeable  against  the  bank 
which  contested  his  right  to  be  paid  out  of  the  proceeds  in  court.  If 
paid  out  of  the  fund,  they  would  reduce  by  their  amount  the  moneys 
properly  applicable  to  the  indebtedness  of  Whitney. 

Petition  denied. 
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CASE  V.   KELLY. 
(\ZZU.  S.  21.    1890.) 

The  case  as  stated  by  the  court,  was  as  follows  :  — 

The  Green  Bay  and  Minnesota  Eailroad  Company  being  in  the 
hands  of  a  receiver,  namely,  Timothy  Case,  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Wisconsin,  in  a  suit  by 
the  Farmers'  Loan  and  Trust  Company,  to  foreclose  a  mortgage  on 
said  railroad,  said  receiver  was  directed  by  the  court  to  take  posses- 
sion of  all  the  property,  real  and  personal,  of  said  company,  namely, 
its  road-bed,  lands,  right  of  way,  and  all  its  other  property  and  rights 
whatsoever,  with  authority  to  bring  suits  in  the  name  of  the  railroad 
company  as  he  should  be  advised  by  counsel  to  be  necessary.  Under 
this  order,  Mr.  Case,  as  receiver,  brought  the  present  suit,  stating 
that  he  sues  in  behalf  of  said  railroad  company,  and  as  receiver,  the 
defendants,  David  M.  Kelly,  Henry  Ketchum,  and  George  Hiles,  and 
the  Arcadia  Mineral  Spring  Company,  a  corporation  created  by  the 
laws  of  the  State  of  Wisconsin. 

The  allegations  of  the  bill  are,  that  the  defendants,  Kelly,  Ketchum, 
and  Hiles,  who  were  officers  of  the  railroad  company  during  its 
period  of  construction,  had  procured  numerous  donations  of  land 
from  citizens  who  were  interested  in  the  construction  of  the  road, 
along  its  line,  intended  to  be  for  the  use  and  benefit  of  the  railroad 
company,  and  to  assist  it  in  such  construction.  The  fundamental 
allegation  of  the  bill  is,  that  these  defendants,  representing  to  the 
persons  who  made  the  donations  that  they  were  officers  of  the  road, 
and  soliciting  these  grants  for  the  benefit  of  the  road,  took  the  con- 
veyances to  themselves  individually ;  that  they  did  this  in  a  fraudu- 
lent manner,  by  making  the  grantors -in  the  conveyances  believe  that 
they,  as  the  officers  of  the  company,  could  receive  the  conveyances 
for  the  benefit  of  the  road ;  and  that  either  the  grantors  did  not 
really  know  to  whom  the  conveyances  were  made,  or  were  induced 
to  believe  that  when  made  the  grantees  held  the  land  as  a  trust  for 
the  benefit  of  the  road.  These  defendants  not  recognizing  this  trust, 
and  the  conveyances  on  their  faces  being  merely  conveyances  to  the 
individuals,  either  separately  or  collectively,  to  wit :  to  Ketchum, 
Kelly,  and  Hiles,  who  now  refuse  to  convey  to  the  company  or  to 
admit  its  right  to  the  lands,  this  suit  is  brought  to  have  a  declaration 
of  the  trust  made  by  the  court,  and  a  decree  ordering  conveyances  by 
the  defendants  of  the  land  to  the  corporation. 

It  is  further  alleged  that  the  mortgage  in  process  of  foreclosure  in 
the  court  under  which  Case  is  acting  as  receiver  covered  all  the  lands 
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of  the  corporation,  and  would  cover  these  lands  if  the  title  of  the 
corporation  in  them  was  established. 

The  defendants,  Kelly,  Ketchum,  and  Hiles,  filed  answers,  in  which 
they  denied  all  fraud  or  deception,  denied  that  they  held  the  lands 
in  trust  for  the  railroad  company,  and  denied  the  right  of  the  plain- 
tiff to  any  relief.  A  decree  for  want  of  an  answer  was  taken  pro 
confesso  against  the  Arcadia  Mineral  Spring  Company ;  replications 
were  filed  to  the  answers ;  the  case  was  put  at  issue  as  regards  the 
three  principal  defendants,  and  an  immense  mass  of  testimony,  docu- 
mentary and  otherwise,  was  taken. 

The  Circuit  Court  on  the  hearing  was  of  opinion  that  the  convey- 
ances made  by  various  persons  to  Kelly  and  Ketchum  and  Hiles  of 
the  lands  described  in  the  bill  were  made  by  the  grantors  and  re- 
ceived by  the  defendants  as  contributions  to  the  railroad  company  to 
aid  in  the  construction  of  its  road ;  and  that  if  the  railroad  company 
had  authority  by  law  to  receive  such  grants  and  to  hold  such  real 
estate,  it  would  be  entitled  to  the  relief  sought  in  the  bill  in  this 
case.  But  being  also  of  opinion  that,  by  the  laws  of  Wisconsin, 
and  under  its  charter,  it  could  only  receive  and  hold  lands  for  the 
defined  purposes  of  the  road,  it  held  that  only  such  lands  as  were 
necessary  and  proper  for  the  immediate  use  of  the  road  could  be  re- 
covered in  this  suit.  Case  v.  Kelly  (13  Am.  and  Eng.  Railroad  Cas., 
70).     It  therefore  entered  the  following  interlocutory  decree :  — 

"  This  day  came  the  parties,  by  their  counsel,  and,  on  consideration 
of  the  pleadings  and  proofs  in  this  cause  and  the  arguments  of 
counsel  thereon,  it  is  ordered,  adjudged,  and  decreed  by  the  court 
that  the  complainant  is  entitled  to  recover  from  the  defendants  the 
title  and  possession  of  all  such  lands  mentioned  in  the  bill  of  com- 
plaint as  are  required  by  the  railroad  company  for  right  of  way, 
depot  buildings,  and  other  necessary  railroad  purposes,  as  described 
and  limited  in  the  charter  of  the  company,  and  that  the  bill  of  com- 
plaint as  to  all  other  portions  of  the  lands  described  therein  be 
dismissed. 

"  For  the  purpose  of  ascertaining  what  lands  are  required  for  right 
of  way,  depot  grounds,  and  other  railroad  purposes,  as  above  stated, 
and  also  the  extent  and  value  of  any  improvements  made  by  defend- 
ants, this  cause  is  referred  to  Hon.  James  H.  Howe,  as  special  mas- 
ter of  this  court,  who  will  take  such  additional  proof  as  either  party 
may  offer  upon  reasonable  notice,  the  evidence  to  close  by  the  first 
day  of  October  next,  and  the  report  of  the  master  to  be  filed  herein 
by  the  twentieth  day  of  October  next.  The  master  will  accompany 
his  report  with  such  reasons  as  he  may  deem  proper,  in  support  of 
the  conclusions  reached  by  him.  For  that  purpose  he  may  visit  the 
premises  and  report  the  result  of  his  personal  examination." 

The  master  made  his  report,  accompanied  by  the  testimony,  to 
which  exceptions  were  taken  both  by  Case,  the  receiver,  and  by  the 
defendants,  Hiles  and  Kelly,  which  exceptions  were  overruled  by  the 
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court,  and  a  final  decree  entered.     From  this  the  present  appeal  is 
taken. 

That  decree,  after  specifying  certain  pieces  of  land  which  the  court 
considered  as  necessary  and  proper  to  the  road  for  its  use  in  the  way 
of  track,  right  of  way,  depots,  and  other  similar,  proper,  and  necessary 
uses,  ordered  the  conveyance  of  these  pieces  of  land  by  Kelly  and  by 
Ketchum  and  by  Hiles  and  by  the  Arcadia  Mineral  Spring  Company 
to  the  railroad  company.  It  also  directed  a  master  to  ascertain  and 
report  the  value  of  certain  improvements  made  by  Hiles  upon  a  por- 
tion of  this  property,  and  report  the  same  to  the  court,  for  which 
Hiles  was  to  be  paid  in  case  complainant  should  elect  to  take  such 
improvements. 

On  Jan.  26, 1888,  the  day  on  which  the  cause  was  argued,  the  death 
of  Henry  Ketchum,  one  of  the  appellees,  was  suggested,  and  on 
July  19,  1888,  the  appearance  of  his  heirs  and  legal  representatives 
was  filed  in  the  cause.  On  Oct.  9,  1888,  a  motion  was  submitted, 
asking  for  an  order  making  the  heirs  and  legal  representatives  of 
said  Ketchum  parties  to  the  cause.  On  October  15  an  order  was 
made  requiring  the  filing  of  afiidavits  to  the  effect  that  the  persons 
named  in  the  papers  were  the  sole  heirs  and  legal  representatives  of 
said  Ketchum,  and  providing  that  in  default  thereof  publication  be 
made  pursuant  to  the  first  section  of  rule  15.  No  affidavits  having 
been  filed  pursuant  to  that  order,  on  Dec.  19,  1888,  an  order  of  pub- 
lication was  issued,  and  on  July  6, 1889,  the  order  was  duly  published, 
and  proof  of  publication  thereof  was  filed  in  the  clerk's  office  of  this 
court,  Sept.  12,  1889.  The  parties  having  failed  to  come  in  within 
the  first  ten  days  of  this  term,  pursuant  to  the  requirement  of  said 
rule,  the  appellant,  on  Oct.  28,  1889,  moved  that  such  order  or  direc- 
tion might  be  passed  by  the  court  as  to  it  should  seem  proper,  or  the 
exigency  of  the  case  might  require.  On  Nov.  4,  1889,  the  court 
ordered  that  unless  application  should  be  made  on  behalf  of  the 
parties  or  either  of  them,  on  or  before  the  third  Monday  of  that 
month,  to  submit  further  argument  in  the  case,  it  would  be  taken  and 
considered  upon  the  arguments  then  filed.  No  such  application  was 
made. 

Mk.  Justice  Millee,  after  stating  the  case,  delivered  the  opinion 
of  the  court :  — 

The  principal  question  suggested  by  this  appeal  is,  whether  the 
complainant,  as  representing  the  railroad  company,  can  maintain  a 
suit  for  these  lands ;  that  is  to  say,  whether  the  company  was 
endowed  by  the  Legislature  of  Wisconsin  with  a  capacity  to  receive 
an  indefinite  quantity  of  lands,  with  no  limitation  upon  their  use,  or 
upon  their  sale,  or  whether  they  were  limited  to  the  lands  necessary 
to  such  uses  as  were  appropriate  to  the  operations  of  a  railroad. 

It  is  not  pretended  that  there  is  any  general  statute  of  the  State 
of  Wisconsin  which  authorizes  either  this  company  or  any.  other 
corporation  to  purchase  and  hold  lands  indefinitely,  as  an  individual 
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could  do,  ■without  regard  to  the  uses  td  be  made  of  such  real  estate. 
The  charter  of  the  company,  approved  April  12,  1866,  Private  Laws 
Wise.  1866,  c.  540,  p.  1331,  authorizes  it  to  acquire  real  estate,  namely, 
the  fee-simple  in  lands,  tenements,  and  easements,  for  their  legiti- 
mate use  for  railroad  purposes.  It  is  thus  authorized  to  take  lands 
100  feet  in  width  for  right  of  way,  and  also  such  as  is  needed  for 
depot  buildings,  stopping-stages,  station-houses,  freight-houses,  ware- 
houses, engine-houses,  machine-shops,  factories,  and  for  purposes 
connected  with  the  use  and  management  of  the  railroad.  This 
enumeration  of  the  purposes  for  which  the  corporation  could  acquire 
title  to  real  estate  must  necessarily  be  held  exclusive  of  all  other 
purposes,  and,  as  the  court  said  at  the  tiiae  of  making  its  interlocu- 
tory decree,  "  it  was  not  authorized  by  its  charter  to  take  lands  for 
speculative  or  farming  purposes." 

It  must  be  held,  therefore,  that  there  was  no  authority  under  the 
laws  of  Wisconsin  for  this  corporation  to  receive  an  indefinite  quantity 
of  lands,  whether  by  purchase  or  gift,  to  be  converted  into  money 
or  held  for  any  other  purposes  than  those  mentioned  in  its  act  of 
incorporation. 

To  this  view  of  the  subject  counsel  urges  several  objections.  The 
first  of  these  which  we  will  notice  is  that  the  charter  of  the  corpora- 
tion is  a  private  act  of  which  the  court  cannot  take  judicial  notice, 
and  that  if  it  was  not  pleaded  nor  offered  in  evidence,  nor  otherwise 
brought  to  the  attention  of  the  court,  it  could  not  be  the  foundation 
of  its  judgment.  To  this  there  are  two  sufficient  answers.  The  first 
of  which  is,  that  if  the  statute  creating  this  corporation  gave  it  no 
power  to  receive  and  hold  lands  in  the  manner  we  have  mentioned, 
then  it  had  no  such  power  by  virtue  of  any  law  of  the  State  of  Wis- 
consin ;  for  a  corporation,  in  osder  to  be  entitled  to  buy  and  sell,  to 
receive  and  hold,  the  title  to  real  estate,  must  have  some  statutory 
authority  of  the  State  in  which  such  lands  lie,  to  enable  it  to  do  so, 
and  the  absence  of  such  provision  in  the  law  of  its  incorporation  does 
not  create  any  general  statute  which  authorizes  any  such  right. 

Another  answer  is,  that  in  the  charter  of  the  railroad  company 
itself.  Laws  of  Wisconsin  of  1866,  chapter  640,  section  14,  it  is  ex- 
pressly enacted  that  "  this  act  is  hereby  declared  to  be  a  public  act, 
and  shall  take  effect  and  be  in  force  from  and  after  its  passage  and  pxib- 
lication."  To  this  it  is  replied  by  counsel  for  appellant  that  the  stat- 
ute of  Wisconsin  cannot  make  that  a  public  law  which  in  its  essential 
nature  is  a  private  law.  However  this  may  be,  we  do  not  doubt  the 
authority  of  the  Legislature  of  a  State  to  enact  that  after  the  passage 
and  publication  of  one  of  its  statutes  the  courts  of  the  State  shall  be 
bound  to  take  judicial  notice  of  it  without  its  being  pleaded  or  proven 
before  them.  This  rule,  thus  prescribed  for  the  government  of  the 
courts  of  the  States,  must  be  binding  in  proceedings  in  Federal  courts 
in  the  same  State.  Indeed,  the  distinction  between  public  and  private 
acts  has  become  very  artificial  and  shadowy  since  legislative  bodies 
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have  adopted  the  principle  of  publishing  in  printed  form  all  statutes 
which  they  pass.  Some  of  the  States  keep  up  the  distinction  by 
making  a  difference  in  the  manner  in  which  public  and  private  acts 
shall  be  published,  and  in  such  cases  this  difference  is  to  be  observed 
and  may  become  of  some  consequence,  but  the  power  of  the  Legisla- 
ture to  declare  in  any  case  that  after  the  passage  and  publication  of 
any  of  its  laws  they  shall  be  judicially  noticed  as  public  acts,  cannot, 
we  think,  be  doubted. 

It  is  next  objected  to  the  principle  adopted  by  the  court  that  the 
limitation  upon  the  power  of  the  corporation  to  receive  land  is  one 
which  concerns  the  State  alone,  and  the  title  to  such  lands  in  a  cor- 
poration can  only  be  defeated  by  a  proceeding  in  the  nature  of  a  quo 
warranto  on  behalf  of  the  State.  The  case  of  National  Bank  v.  Mat- 
thews (98  U.  S.  621),  is  strenuously  relied  on  to  support  this  view. 
We  need  not  stop  here  to  inquire  whether  this  company  can  hold  title 
to  lands,  which  it  is  impliedly  forbidden  to  do  by  its  charter,  because 
the  case  before  us  is  not  one  in  which  the  title  to  the  lands  in  ques- 
tion has  ever  been  vested  in  the  railroad  company,  or  attempted  to 
be  so  vested.  The  railroad  company  is  plaintiff  in  this  action,  and 
is  seeking  to  obtain  the  title  to  such  lands.  It  has  no  authority  by 
the  statute  to  receive  such  title  and  to  own  such  lands,  and  the  ques- 
tion here  is,  not  whether  the  courts  would  deprive  it  of  such  lands  if 
they  had  been  conveyed  to  it,  but  whether  they  will  aid  it  to  violate 
the  law  and  obtain  a  title  which  it  has  no  power  to  hold.  We  think 
the  questions  are  very  different  ones,  and  that  while  a  court  might 
hesitate  to  declare  the  title  to  lands  received  already,  and  in  the  pos- 
session and  ownership  of  the  company,  void  on  the  principle  that 
they  had  no  authority  to  take  such  lands,  it  is  very  clear  that  it  will 
not  make  itself  the  active  agent  in  behalf  of  the  company  in  vio- 
lating the  law  and  enabling  the  company  to  do  that  which  the  law 
forbids. 

Another  alleged  error  in  the  decree  of  the  court  relates  to  that 
part  of  it  which  authorizes  Hiles  to  recover  the  value  of  his  im- 
provements if  the  corporation  chooses  to  take  the  improvements. 
We  do  not  think  this  objection  sufficient  to  reverse  the  decree.  In 
the  first  place,  the  right  of  the  plaintiff  to  have  this  land  is  not  based 
so  much  upon  the  ground  of  the  defendants  having  purchased  it  for 
the  benefit  of  the  road,  as  upon  the  offer  of  counsel  of  Hiles  to  convey 
it  in  case  he  were  paid  for  the  improvements.  But  if  we  suppose 
that  Hiles  held  this  land  in  trust  for  the  benefit  of  the  plaintiffs,  and 
is  willing  to  acknowledge  that  trust,  there  is  no  reason  why,  in  a 
court  of  equity,  when  the  complainant  asserts  his  right  to  the  land 
and  claims  to  recover  both  the  title  and  possession  from  his  trustee, 
he  should  not  pay  the  value  of  the  improvements  which  that  trustee 
has  placed  upon  it.  It  is  further  to  be  observed  that  the  option  is 
given  to  complainant  to  take  these  improvements  with  the  land  or  to 
reject  the  improvements  and  take  the  land  without  them,  in  which 
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latter  case  he  is  merely  required  to  give  the  owners  of  the  improve- 
ments access  to  the  land  for  the  purpose  of  removing  them.  If  he 
desires  the  improvements  he  can  keep  them  by  paying  for  them. 
Hiles  paid  for  the  land  when  he  got  the  title,  and  we  see  nothing  un- 
just or  inequitable  in  his  receiving  compensation  for  improvements 
made  in  good  faith  upon  the  land  which  he  is  now  willing  to  convey 
to  the  company,  if  the  company  chooses  to  take  them  at  their  ap- 
praised value. 

We  are  urged  to  consider  that  if  this  decree  is  affirmed  dismissing 
the  bill  of  the  railroad  company,  the  defendants  will  be  left  in  the 
possession  of  property  fraudulently  acquired,  of  considerable  value, 
for  which  they  gave  no  consideration.  The  answer  to  this  is,  that 
such  question  cannot  be  raised  by  the  plaintiff  in  this  case,  because, 
having  no  right  to  take  the  property,  it  is  not  injured  by  a  decree  of 
the  court  which  fails  to  grant  such  right.  The  other  questions  must 
be  between  the  defendants  in  this  case  and  those  from  whom  they 
took  deeds  of  conveyance,  or  such  other  parties,  public  or  private,  as 
may  show  that  they  have  an  interest  in  the  controversy. 

The  decree  of  the  Circuit  Court  is 

Affirmed. 
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CHAPTER  IV. 
POWERS  AND  LIABILITIES  OF  A  CORPORATION. 


FORM  OF  CONTRACTS. 


BANK  OF  COLUMBIA  v.  PATTERSON'S   ADMINISTRATOR. 
(7  Cranch,  299.     1813.) 

Error  to  the  Circuit  Court  for  the  District  of  Columbia,  in  an 
action  of  indebitatus  assumpsit,  brought  by  the  defendant  in  error 
against  the  president,  directors,  and  company  of  the  Bank  of  Colum- 
bia, in  their  corporate  capacity. 

There  were  four  counts  only  in  the  declaration.  1st.  Indebitatus 
assumpsit,  for  matters  properly  chargeable  in  account :  2d.  Indebit- 
atus assumpsit,  for  work  and  labor  done  :  3d.  Quantum  meruit :  and 
4th.  Insimul  computassent.  The  defendant  pleaded  non  assumpsit, 
and  a  tender. 

On  the  trial  below,  the  defendant  took  three  bills  of  exception. 
The  first  stated,  that  the  plaintiff  read  in  evidence  a  sealed  agree- 
ment, dated  10th  December,  1807,  between  Patterson  and  a  duly  au- 
thorized committee  of  the  directors  of  the  bank,  under  their  private 
seals.  It  recited,  that  a  difference  of  opinion  had  arisen  between 
Patterson  and  the  committee  for  building  the  new  banking-house,  as 
to  certain  work  extra  of  an  agreement  made  between  Patterson  and 
the  said  committee,  in  1804,  and  thereto  annexed ;  whereupon,  it 
was  agreed,  that  all  the  work  done  by  Patterson  should  be  measured 
and  valued  by  two  persons  therein  mentioned,  according  to  certain 
rates,  called,  in  Georgetown,  "old  prices,"  and  the  sum  certified  by 
them  should  be  taken  by  both  parties,  in  their  settlement,  as  the 
amount  thereof.  It  was  also  thereby  agreed,  that  the  out-houses, 
respecting  which  there  had  been  no  specific  agreement,  should  be 
measured  and  valued  by  the  same  persons,  in  the  same  manner. 
The  agreement  of  1804  referred  to  in,  and  annexed  to,  the  agreement 
of  1807,  was  also  offered  in  evidence  by  the  plaintiff,  and  stated, 
that  Patterson  had  agreed  with  the  committee  to  do  all  the  car- 
penter's work  required,  agreeable  to  the  plan  of  the  new  bank,  and 
stated  particularly  the  manner  in  which  it  was  to  be  done ;  and  that 
"  in  consideration  of  the  work  being  done  "  as  stated,  the  committee 
agreed  to  pay  Patterson  $3625  as  full  consideration;  and  that  if, 
when  the  work  should  be  finished,  the  committee  should  be  of  opin- 


CHAP.  IV.]     BANK  OF   COLUMBIA  V.   PATTERSON'S   ADMINISTRATOR.    113 

ion,  that  that  sum  was  too  much,  Patterson  agreed  to  have  the  work 
measured  at  the  expense  of  the  bank,  by  two  persons  mutually  ap- 
pointed, who  should  take  the  old  prices  as  the  standard,  and  in  case 
the  bill  of  measurement  did  not  amount  to  the  sum  of  f  3625,  Pat- 
terson agreed  to  take  the  amount  of  measurement,  for  full  satisfac- 
tion. The  plaintiff  then  read  in  evidence  a  paper  of  particulars  of 
the  work,  certified  by  the  persons  named  in  the  agreement  of  1807. 
The  defendants  offered  in  evidence  the  plan  of  the  building,  and  that 
it  was  built  principally  according  to  that  plan,  and  the  agreement ; 
and  that  any  work  other  than  that  stated  in  the  plan  and  agreement 
was  to  be  charged  separately  as  extra  work,  and  that  it  was  so 
charged  by  Patterson,  before  the  10th  of  December,  1807  (the  date  of 
the  second  agreement),  who  presented  the  account  (so  charged)  to 
the  defendants,  claiming  the  amount  of  the  same,  and  claiming  also 
for  the  work  done  under  the  agreement  of  1804,  the  sum  of  #3625, 
and  proved,  that  while  the  work  was  going  on,  the  defendants  paid 
Patterson  sundry  large  sums  of  money  on  account  thereof.  The 
Court  was  thereupon  prayed  by  the  defendants  to  instruct  the  jury, 
that  if  they  believed  that  the  agreement  of  1804  was  assented  to  by 
Patterson  and  the  committee,  as  binding  between  them,  and  that  the 
work  therein  contracted  for  was  done  by  Patterson,  and  that  the  sum 
of  $3625  therein  mentioned  was  claimed  by  him  on  account  of  the 
same,  then  the  plaintiff  could  recover  for  no  such  work,  but  could 
only  recover  for  the  work  done,  extra  of  the  said  agreement ;  which 
instruction  the  court  refused  to  give. 

It  was  contended  by  the  defendant's  counsel,  Morsell  and  Key, 
that  in  that  refusal,  the  court  below  erred,  because,  — 

1.  Although  there  were  alterations  in  the  building,  after  the  agree- 
ment of  1804,  yet  Patterson  was  bound  by  that  contract,  so  far  as  it 
could  be  traced ;  and  could  only  recover  for  the  extra  work  done,  un- 
der the  counts  of  this  declaration,,  which  were  all  general.  1  Comyn 
on  Contracts  360 ;  Peake's  Cases,  103. 

2.  Because  the  plaintiff  was  allowed  to  recover  the  value  of  cer- 
tain work,  by  measure  and  value,  under  the  general  counts,  when  he 
had  contracted  to  do  the  said  work  for  a  certain  stipulated  price. 
Esp.  N.  P.  138. 

The  second  bill  of  exception  stated,  that  the  defendants,  upon  the 
same  evidence,  prayed  the  court  to  instruct  the  jury  that  the  plain- 
tiff was  not  entitled  to  recover  under  any  of  the  counts ;  which  in- 
struction the  court  refused  to  give,  but  declared  that  the  evidence 
was  competent. 

In  this  refusal,  it  was  contended,  that  the  court  erred,  because  the 
implied  promise  to  pay  for  the  extra  work  was  merged  in  the  agree- 
ment of  1807,  and  there  was  no  count  on  that,  or  the  other  agreement 
of  1804.     Foster  v.  Allanson  (2  T.  K  479). 

The  third  bill  of  exception  stated,  that  the  defendants  prayed  the 
court  to  instruct  the  jury,  upon  the  same  evidence,  that  the  plaintiff 
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could  not  recover,  unless  he  should  prove  that  the  defendants,  after 
the  measurement  and  valuation,  expressly  promised  to  pay  the 
amount  thereof  to  the  plaintiff;  and  that  the  jury  could  not,  from 
the  evidence  offered,  presume  any  such  promise.  This  instruction 
the  court  also  refused. 

It  was  contended,  that  the  court  erred  in  this  refusal,  because 
there  was  an  express  agreement  under  seal,  relative  to  the  work ; 
and  there  was  no  count  on  that  agreement.  It  was  also  contended, 
that  a  corporation  aggregate  could  not  promise  otherwise  than  under 
its  seal ;  and  therefore,  the  law  could  not  imply  a  promise.  In  sup- 
port of  this  proposition,  the  following  cases  were  cited.  Bac.  Abr. 
13,  tit.  Corporation;  4  Com.  Dig.  258,  tit.  Franchises;  Bro.  Corpora- 
tion, pi.  34;  1  Vent.  47;  1  Salk.  191;  1  Bl.  Com.  pt.  2 ;  1  Roll. 
Eep.  82 ;  Bex  v.  Biffff  (2  P.  Wms.  419). 

Jones  and  C.  Lee,  contra,  cited  Deveaux  v.  United  States  Bank 
(5  Cr.  61 ;  Doug.  526)  ;  and  Kyd  on  Corporations  generally.  As  to 
the  form  of  action,  viz.,  assumpsit  and  not  covenant,  they  said,  the 
instruments  were  under  the  private  seals  of  the  committee,  not  the 
corporate  seal.  The  declaration  need  not  show  whether  the  assump- 
sit be  express  or  implied.  1  Chitty  on  Pleading,  33,  note  2.  Where 
the  contract  is  executed,  general  indebitatus  assumpsit  lies.  Fitz- 
gibbon,  302';  Wearuer  v.  Borroughs  (1  Str.  648)  ;  Alcorn  v.  Westbrooh 
(1  Wills.  117,  Dennison's  opinion)  ;  4  Bos.  &  Pul.  330 ;  3  Ibid.  582 ; 
6  East,  564,  569;  1  Saunders,  272,  276,  note  2;  Cowp.  284,  289; 
9  East,  349 ;  1  T.  E.  134 ;  Watson  v.  Downes  (1  Doug.  24 ;  4  Dall. 
428). 

Stoby,  J.,  delivered  the  opinion  of  the  court,  as  follows  :  — 

Several  exceptions  have  been  taken  to  the  opinion  of  the  court 
below,  which  will  be  considered  in  the  order  in  which  the  objections 
arising  out  of  them  have  been  presented  to  us.  We  are  sorry  to  say 
that  the  practice  of  filing  numerous  bills  of  exception  is  very  incon- 
venient ;  for  all  the  points  of  law  might  be  brought  before  the  court 
in  a  single  bill,  with  a  simplicity  which  would  relieve  the  bar  and  the 
bench.from  every  unnecessary  embarrassment. 

As  the  argument  on  the  first  exception  has  proceeded  upon  the  ground 
that  the  agreement  of  1804  was  completely  executed  and  performed, 
and  the  objection  relates  only  to  a  supposed  mistake  in  the  form  of 
the  declaration,  it  will  at  present  be  considered  in  this  view.  And  we 
take  it  to  be  incontrovertibly  settled  that  indebitatus  assumpsit  will 
lie  to  recover  the  stipulated  price  due  on  a  special  contract,  not  under 
seal,  where  the  contract  has  been  completely  executed,  and  that  it  is 
not  in  such  case  necessary  to  declare  upon  the  special  agreement. 
Gordon  v.  Martin  (Fitzgibbon,  303)  ;  Musson  v.  Price  (4  East,  147)  ; 
Cook  V.  MvMstone  (4  Bos.  &  Pul.  351) ;  Clarke  v.  Gray  (6  East,  564, 
569;  2  Saund.  350,  note  2).  In  the  case  before  the  court  we  have  no 
doubt  that  indebitatus  assumpsit  was  a  proper  form  of  action  to  re- 
cover as  well  for  the  work  done  under  the  contract  of  1804  as  for  the 
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extra  work.  It  may,  therefore,  safely  be  admitted  (as  is  contended 
by  the  plaintiff  in  error)  that  where  there  is  a  special  agreement  for 
building  a  house,  and  some  alterations  or  additions  are  made,  the 
special  agreement  shall,  notwithstanding,  be  considered  as  subsisting, 
so  far  as  it  can  be  traced.  Pepper  v.  Burland  (Peake's  Cas.  103). 
The  first  exception  therefore  wholly  fails. 

Under  the  second  exception  the  plaintifP  in  erroi'  has  made  various 
objections. 

1.  The  first  is,  that  though  a  promise  would  be  implied  by  law  for 
the  extra  work  against  the  corporation,  yet  that  such  promise  was 
extinguished  by  operation  of  law  by  the  provisions  of  the  sealed  con- 
tract of  1807.  It  is  undoubtedly  true  that  a  security  under  seal  ex- 
tinguishes a  simple  contract  debt,  because  it  is  of  a  higher  nature. 
Cro.  Car.  416 ;  1  Ld.  Eaym.  449 ;  2  Jones,  158 ;  1  Burr.  9 ;  6  Com. 
Dig.  tit.  Pleader,  2  G.  12.  But  this  effect  never  has  been  attributed 
to  a  sealed  instrument  which  merely  recognizes  an  existing  debt  and 
provides  a  mode  to  ascertain  its  amount  and  liquidation.  At  most 
the  sealed  agreement  of  1807  could  not  be  construed  to  extend  beyond 
this  import.  In  no  sense  could  it  be  considered  as  a  higher  security 
for  the  money  originally  due.  This  objection  therefore  cannot  pre- 
vail, even  supposing  that  the  agreement  were  the  deed  of  the 
corporation. 

2.  A  second  objection  is,  that  the  Special  agreements  connected  with 
the  certificates  of  admeasurement  were  inadmissible  evidence  under 
the  general  counts,  and  could  be  admissible  only  under  counts  framed 
on  the  special  agreements.  To  this  objection  an  answer  has  already 
in  part  been  given.  And  we  would  further  observe  that  if  the  agree- 
ments connected  with  the  admeasurements  were  the  means  of  ascer- 
taining the  value  of  the  work,  the  evidence  was  pertinent  under  every 
count  (2  Saund.  122,  note  2).  And  if  the  certificates  of  admeasure- 
ment were  of  the  nature  of  an  award,  they  were  clearly  admissible 
under  the  insimul  computassent  count.     Keen  v.  Bats7iore(l  Esp.  194) . 

3.  Another  objection  is  that  as  the  agreement  of  1807  is  sealed,  and 
is  connected  by  reference  with  the  prior  agreement,  they  are  to  be  con- 
strued as  one  sealed  instrument,  and  assumpsit  will  not  lie  upon  an 
instrument  under  seal.  The  foundation  of  this  objection  utterly  fails, 
for  the  agreement  is  not  under  seal  of  the  corporation,  but  the  seals 
of  the  committee ;  and  if  it  were  otherwise,  it  is  too  plain  for  argu- 
ment that  the  original  agreement  was  not  extinguished,  but  referred 
to  as  a  subsisting  agreement.  It  is  quite  impossible  to  contend  that 
the  mere  recital  of  a  prior  in  a  later  agreement  after  it  has  been  exe- 
cuted, extinguishes  the  former.  Two  other  objections  are  made  under 
this  exception,  but  as  they  are  answered  iii  the  preceding  observa- 
tions it  is  unnecessary  to  notice  them  farther. 

Under  the  third  exception  the  only  objections  relied  on  are  in  prin- 
ciple the  same  as  the  objections  urged  under  the  former  exceptions, 
and  they  admit  the  same  answers. 
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The  ease  has  thus  been  considered  all  along  as  though'  the  contracts 
were  made  between  the  plaintiff's  administrator  and  the  corporation, 
and  indeed  some  points  in  the  argument  have  proceeded  upon  this 
ground.  It  is  very  clear,  however,  that  neither  the  first  nor  second 
agreements  were  made  by  the  corporation,  but  by  the  committee  in 
their  own  names.  In  consideration  of  the  work  being  done,  the  com- 
mittee, and  not  the  corporation,  personally  and  expressly  agree  to  pay 
the  stipulated  price.  A  question  has  therefore  occurred  how  far  the 
corporation  were  capable  of  contracting,  except  under  their  corporate 
seal ;  and  if  it  were  capable,  as  no  special  agreement  is  found  in  the 
case,  how  far  the  facts  proved  show  an  express  or  implied  contract  on 
the  part  of  the  corporation. 

Anciently  it  seems  to  have  been  held  that  corporations  could  not 
do  anything  without  deed  (13  Hen.  VIII.  12 ;  4  Hen.  VII.  6 ;  7  Ibid.  9). 
Afterwards  the  rule  seems  to  have  been  relaxed,  and  they  were,  for 
conveniency's  sake,  permitted  to  act  in  ordinary  matters  without 
deed ;  as  to  retain  a  servant,  cook,  or  butler  (Plowd.  91  b ;  2  Saund. 
305) ;  and  gradually  this  relaxation  widened  to  embrace  other  objects. 
(Bro.  Corp.  61 ;  3  Salk.  191 ;  3  Lev.  107 ;  Moore,  512.)  At  length  it 
seems  to  have  been  established  that  though  they  could  not  contract 
directly  except  under  their  corporate  seal,  yet  they  might  by  mere 
vote  or  other  corporate  act,  not  under  their  corporate  seal,  appoint  an 
agent  whose  acts  and  contracts  within  the  scope  of  his  authority 
would  be  binding  on  the  corporation.  Eex  v.  Bigy  (3  P.  Wms.  419). 
And  courts  of  equity,  in  this  respect  seeming  to  follow  the  law,  have 
decreed  a  specific  performance  of  an  agreement  made  by  a  major  part 
of  a  corporation,  and  entered  in  the  corporation  books,  although  not 
under  the  corporate  seal.  1  Fonbl.  305  (Phila.  ed.),  note  o.  The 
sole  ground  upon  which  such  an  agreement  can  be  enforced,  must  be 
the  capacity  of  the  corporation  to  make  an  unsealed  contract. 

As  it  is  conceded  in  the  present  case  that  the  committee  were  fully 
authorized  to  make  agreements,  there  could  then  be  no  doubt  that  a 
contract  made  by  tbem  in  the  name  of  the  corporation  and  not  in 
their  own  names,  would  have  been  binding  on  the  corporation.  As, 
however,  the  committee  did  not  so  contract,  if  the  principles  of  law 
on  this  subject  stopped  here,  there  would  be  no  remedy  for  the  plain- 
tiff, except  against  the  committee. 

The  technical  doctrine,  that  a  corporation  could  not  contract,  ex- 
cept under  its  seal,  or  in  other  words,  could  not  make  a  promise,  if 
it  ever  had  been  fully  settled,  must  have  been  productive  of  great 
mischiefs.  Indeed,  as  soon  as  the  doctrine  was  established,  that  its 
regularly  appointed  agent  could  contract,  in  their  name,  without  seal, 
it  was  impossible  to  support  it';  for  otherwise  the  party  who  trusted 
such  contract  would  be  without  remedy  against  the  corporation. 
Accordingly,  it  would  seem  to  be  a  sound  rule  of  law,  that  wherever 
a  corporation  is  acting  within  the  scope  of  the  legitimate  purposes 
of  its  institution,  all  parol  contracts  made  by  its  authorized  agents, 
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are  express  promises  of  the  corporation ;  and  all  duties  imposed  on 
them  by  law,  and  all  benefits  conferred  at  their  request,  raise  implied 
promises,  for  the  enforcement  of  which  an  action  may  well  lie.  And 
it  seems  to  the  court  that  adjudged  cases  fully  support  the  position. 
Bank  of  England  v.  Moffat  (3  Bro.  C.  C.  262)  ;  Eex  v.  Sank  of  Eng- 
land (2  Doug.  524,  and  note)  ;  Gray  v.  Portland  Bank  (3  Mass.  364)  ; 
Worcester  Turnpike  Corporation  v.  Willard  (5  Ibid.  80) ;  Gilmort  v. 
Pope  (Ibid.  491)  ;  Andover  &  Medford  Turnpike  Corporation  v.  Gould 
(6  Ibid.  40). 

In  the  case  before  the  court,  these  principles  assume  a  peculiar  im- 
portance. The  act  incorporating  the  Bank  of  Columbia  (act  of  Mary- 
laud,  1793,  c.  30)  contains  no  express  provision  authorizing  the 
corporation  to  make  contracts.  And  it  follows,  that  upon  principles 
of  the  common  law,  it  might  contract  under  its  corporate  seal.  No 
power  is  directly  given  to  issue  notes  not  under  seal.  The  corpora- 
tion is  made  capable  to  have,  purchase,  receive,  enjoy,  and  retain 
lands,  tenements,  hereditaments,  goods,  chattels,  and  effects,  of  what 
kind,  nature,  or  quality  soever,  and  the  same  to  sell,  grant,  demise, 
alien,  or  dispose  of;  and  the  board  of  directors  are  authorized  to 
determine  the  manner  of  doing  business,  and  the  rules  and  forms  to 
be  pursued ;  to  appoint  and  pay  the  various  officers,  and  dispose 
of  the  money  or  credit  of  the  bank,  in  the  common  course  of  banking, 
for  the  interest  and  benefit  of  the  proprietors.  Unless,  therefore,  a 
corporation,  not  expressly  authorized,  may  make  a  promise,  it  might 
be  a  serious  question,  how  far  the  bank-notes  of  this  bank  were  le- 
gally binding  upon  the  corporation,  and  how  far  a  depositor  in  the 
bank  could  possess  a,  legal  remedy  for  his  property  confided  to  the 
good  faith  of  the  corporation.  In  respect  to  insurance  companies 
also,  it  would  be  a  difficult  question  to  decide,  whether  the  law  would 
enable  a  party  to  recover  back  a  premium,  the  consideration  of  which 
had  totally  failed.  Public  policy,  therefore,  as  well  as  law,  in  the 
judgment  of  the  court,  fully  justifies  the  doctrine  which  we  have 
endeavored  to  establish.  Indeed,  the  opposite  doctrine,  if  it  were 
yielded  to,  is  so  purely  technical,  that  it  could  answer  no  salutary 
purpose,  and  would  almost  universally  contravene  the  public  con- 
venience. Where  authorities  do  not  irresistibly  require  an  acquies- 
cence in  such  technical  niceties,  the  court  feel  no  disposition  to 
extend  their  influence. 

Let  us  now  consider,  what  is  the  evidence  in  this  case,  from  which 
the  jury  might  legally  infer  an  express  or  an  implied  promise  of  the 
corporation  ?  The  contracts  were  for  the  exclusive  use  and  benefit 
of  the  corporation,  and  made  by  their  agents,  for  purposes  authorized 
by  their  charter.  The  corporation  proceed,  on  the  faith  of  those 
contracts,  to  pay  money,  from  time  to  time,  to  the  plaintiff's  intes- 
tate. Although,  then,  an  action  might  have  laid  against  the  com- 
mittee, personally,  upon  their  express  contract ;  yet,  as  the  whole 
benefit  resulted  to  the  corporation,  it  seems  to  the  court,  that  from 
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this  evidence,  the  jury  might  legally  infer,  that  the  corporation  had 
adopted  the  contracts  of  the  committee,  and  had  voted  to  pay  the 
whole  sum  which  should  become  due  under  the  contracts,  and  that 
the  plaintiff's  intestate  had  accepted  their  engagement.  As  to  the 
extra  work,  respecting  which  there  was  no  specific  agreement,  the 
evidence  was  yet  more  strong  to  bind  the  corporation. 

In  every  way  of  considering  the  case,  it  appears  to  the  court,  that 
there  was  no  error  in  the  £0urt  below,  and  that  the  judgment  ought 
to  be  aflB.rmed. 

Judgment  affirmed. 


TOPPING  V.   BICKEOED. 
(4  Allen,  120.     1862.) 

Contract  upon  three  promissory  notes,  signed  by  a  firm  of  which 
the  defendant  is  the  surviving  member,  payable  to  the  order  of  the 
Continental  Insurance  Company,  and  indorsed,  "  Continental  Insur- 
ance Co.,  Geo.  W.  Colladay,  Pres." 

At  the  trial  in  the  Superior  Court,  before  Morton,  J.,  the  plaintiff 
offered  in  evidence  the  depositions  of  William  Larzelare  and  George 
W.  Colladay,  of  Philadelphia,  for  the  purpose  of  proving  the  existence 
of  the  Continental  Insurance  Company  as  a  corporation,  and  that 
Larzelare  was  secretary,  and  Colladay  president  thereof,  and  had 
acted  as  such,  and  that  Colladay  had  authority  to  indorse  the  notes. 
Both  witnesses  testified  that  the  company  was  incorporated  by  a 
special  act  of  the  State  of  Pennsylvania,  and  a  copy  of  the  charter 
was  annexed ;  that  the  president  was  in  the  habit  of  indorsing  its 
notes,  and  had  authority  to  do  so  ;  that  the  company  had  failed,  and 
its  records  were  in  the  hands  of  its  assignee  in  insolvency.  The  de- 
fendant objected  to  this  evidence,  but  it  was  admitted. 

Section  6  of  the  charter  was  in  part  as  follows:   "The  company 

shall  have  full  power  and  authority to  make,  execute,  and 

perfect  such  contracts,  bargains,  agreements,  policies,  and  other  in- 
struments as  shall  or  may  be  necessary,  and  as  the  nature  of  the  case 
may  require  ;  and  every  such  contract,  bargain,  agreement,  policy,  or 
other  instrument  to  be  made  by  said  company,  shall  be  in  writing  or 
in  print,  and  signed  by  the  president  and  secretary,  or  by  such  other 
officer  or  officers  as  the  directors  may  appoint  for  that  purpose." 

The  defendant  asked  the  judge  to  instruct  the  jury  that,  under  these 
provisions,  the  indorsements,  to  be  legal,  must  be  signed  by  the  pres- 
ident and  secretary ;  or  that,  in  any  event,  the  only  mode  in  which 
the  directors  could  authorize  the  president  to  make  them,  was  by  vote. 
The  judge  declined  so  to  rule,  and  instructed  the  jury  that  if  the  di- 
rectors, by  vote  or  otherwise,  authorized  him  to  indorse  the  notes  in 
suit,  his  indorsement  would  be  the  act  of  the  company. 
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The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
alleged  exceptions. 
Chapman,  J.  — 

1.  The  defendant,  by  contracting  with  the  Continental  Insurance 
Company  in  their  corporate  name,  admitted,  prima  facie,  their  legal 
existence,  and  their  capacity  to  make  and  enforce  the  contracts. 
Williams  v.   Cheney  (3  Gray,  215). 

2.  The  charter,  a  sworn  copy  of  which  is  annexed  to  the  deposi- 
tions, does  not  absolutely  require  that  all  contracts  of  the  corporation 
shall  be  signed  by  the  president  and  secretary,  but  by  them  "  or  by 
such  other  oflcer  or  oificers  as  the  directors  may  appoint  for  that  pur- 
pose."    Therefore  they  might  appoint  the  president  alone. 

3.  The  deposition  of  CoUaday  proves  that  he  came  into  office  as 
president  with  the  other  ofiicers,  and  acted  in  that  capacity  in  con- 
junction with  them  for  a  long  time,  and  that  he  was,  therefore,  presi- 
dent defaeto.  Angell  &  Ames  on  Corp.,  §  139.  It  also  proves  that 
he  was  authorized  by  the  directors  to  transfer  the  notes  of  the  com- 
pany by  indorsement  of  his  own  name  as  president.  Proof  of  a  vote 
of  the  directors  is  not  necessary.  Melledge  v.  Boston  Iron  Company, 
(5  Cush.  158). 

4.  The  records  of  the  corporation  being  out  of  the  jurisdiction  of 
the  court,  and  out  of  the  custody  of  the  witnesses,  the  depositions 
were  admissible  without  annexing  to  them  the  records  or  copies  of 
them.  All  that  the  plaintiff  was  bound  to  prove,  to  establish  &  prima, 
facie  case,  was  an  indorsement  of  the  notes  which  would  be  valid  as 
against  the  insurance  company.  This  he  could  establish  without  going 
to  their  records,  and  the  evidence  sufficiently  establishes  the  fact. 
Fay  V.  Noble,  (12  Cush.  1);   Lester  v.    Webb  (1  Allen,  34). 

Exceptions  overruled. 


GOODWIN  V.  UNION  SCREW  COMPANY. 
(34  iV.  5.  378.    1857.) 

Assumpsit.  The  declaration  contained  two  counts.  First,  on  an 
account  annexed  to  the  writ,  for  seventy-two  and  three-fourths  days' 
work,  at  nine  shillings  per  day,  commencing  August  14,  1855,  and 
ending  November  18,  1855 ;  and,  seccfnd,  a  general  court  for  work 
and  labor.     Plea,  the  general  issue. 

Daniel  M.  Robinson,  a  witness  for  the  plaintiff,  testified  that  the 
defendant  corporation  was  organized  on  the  thirteenth  day  of  August, 
1855,  and  all  the  officers  and  directors  chosen  on  that  day:  That 
Samuel  Shepard  and  himself  were  chosen  as  directors,  and  that 
Shepard  was  president;  that  the  witness  was  engaged  for  the  de- 
fendants from  that  time  up  to  the  middle  of  November,  in  manufac- 
turing screws,  and  had  the  immediate  oversight  in  the  shop  as  master 
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mechanic :  That  Shepard  was  ordered  by  the  directors,  at  a  regular 
meeting,  to  take  the  general  charge  and  management  of  the  business 
for  the  defendants,  and  to  act  as  their  agent,  although  no  vote  was 
passed  to  that  effect  till  some  time  in  September :  That  Shepard 
followed  the  directions  of  the  board  from  the  beginning,  and  pur- 
chased stock  and  managed  the  affairs  of  the  company  as  president 
and  agent :  That  Shepard,  after  he  had  been  ordered  by  the  directors 
to  take  charge  of  the  business,  inquired  of  the  witness  what  laborers 
were  wanted,  and  he  told  him  a  machinist,  and  spoke  of  the  plain- 
tiff :  That  he  afterwards  saw  the  plaintiff  and  told  him  to  come 
to  the  shop ;  that  he  came  and  said  he  would  work  for  one  dollar 
and  fifty  cents  a  day ;  that  Shepard  came  in  and  said  he  was  glad 
the  plaintiff  had  come,  that  it  was  all  right,  and  he  directed  the 
witness  to  keep  a  memorandum  of  the  time  the  plaintiff  worked, 
which  he  did :  That  the  plaintiff  worked  in  the  shop  manufactur- 
ing screws  for  the  defendants  and  on  their  machinery,  seventy-two 
and  three-fourths  days :  That  the  plaintiff  so  worked  with  the 
knowledge  of  the  directors  of  the  company  and  by  the  directions 
of  Shepard,  who  was  in  at  the  shop  as  often  as  three  or  four 
times  a  week.     That  the  witness  himself  worked  by  the  day. 

Upon  this  testimony  the  plaintiff  rested  his  case.  The  defendants 
thereupon  moved  for  a  nonsuit,  which  the  court  declined  to  grant.  A 
verdict  was  then  taken,  by  consent,  for  the  plaintiff,  which  the  defend- 
ants moved  to  set  aside  for  the  following  reasons  :  — 

1.  Because  the  testimony  of  Robinson  showed  that  he  was  an  in- 
competent witness ;  that  he  himself  was  liable  to  the  plaintiff  for 
the  labor  which  he  had  performed,  and  was  therefore  interested  to 
charge  it  upon  the  defendants. 

2.  There  was  no  evidence  that  the  directors  had  any  authority  to 
appoint  an  agent  of  the  corporation,  and  the  court  cannot  judicially 
take  notice  of  the  charter  or  by-laws  of  any  private  incorporated 
company. 

3.  There  was  no  legal  evidence  that  the  company  ever  appointed 
any  agent,  or  that  any  person  had  any  authority  to  bind  the  com- 
pany by  his  acts.  And  evidence  that  any  individual  acted  as  agent 
of  .the  corporation  was  not  competent  to  show  that  the  corporation 
was  liable  for  his  contracts.  It  should  appear  that  he  was  legally 
constituted  an  agent. 

4.  If  there  was  any  agent,'  it  was  Shepard,  and  he  could  not 
delegate  his  authority  to  Robinson,  and  Robinson's  contracts  could 
not  bind  the  company. 

Perley,  C.  J. :  — 

An  agent  is  a  competent  witness  to  prove  his  authority,  and  the 
due  execution  of  it,  and  the  objection  to  the  witness  Robinson  was 
properly  overruled.     Moses  v.  The  B.  &  M.  Railroad  (4  Poster,  71). 

The  defendants  were  sued  in  this  action  by  the  corporate  name 
of  "  The  Union  Screw  Company,"  and  answered  to  that  name.    The 
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evidence  showed  that  their  business  was  the  manufacture  of  screws, 
and  it  is  not  objected  that  they  were  not  authorized  by  their  charter 
to  carry  on  that  business.  The  business  was  conducted  under  the 
general  management  of  Shepard,  one  of  the  directors,  by  order  of 
the  board  of  directors,  and  the  witness  Robinson,  another  director, 
had  the  immediate  oversight  of  the  shop  as  master-mechanic.  Kobin- 
son  negotiated  the  bargain  witli  the  plaintiff;  but  before  he  com- 
menced work,  the  evidence,  as  we  understand  its  import,  shows 
that  the  terms  of  the  bargain  were  communicated  to  Shepard,  who 
approved  of  them,  and  so  concluded  the  contract  under  which  the 
work  was  done  by  the  plaintiff.  Whether  Eobinson  or  Shepard, 
or  both,  are  to  be  regarded  as  the  acting  agents  of  the  corpora- 
tion, the  contract  was  made  by  both  and  each  of  them ;  and  where 
one  has  the  actual  charge  and  management  of  the  general  business 
of  a  corporation,  with  the  knowledge  of  the  members  and  directors, 
this  is  evidence  of  his  authority,  without  showing  any  vote  or  other 
corporate  act  constituting  him  the  agent  of  the  corporation.  Angell 
and  Ames  on  Corp.  269 ;  Story  on  Agency,  §  52 ;  Bank  v.  Bandridge 
(12  Wheat.  83)  ;  Despatch  Line  v.  Bellamy  Man.  Co.  (12  N.  H.  205, 
223). 

Besides,  the  defendants  would  be  liable  in  a  quantum  meruit,  in 
the  absence  of  any  special  bargain  for  services  of  the  plaintiff,  per- 
formed for  them  with  the  knowledge  of  the  directors  and  general 
managers  of  the  corporation,  and  he  might  recover  a  quantum  meruit 
on  the  general  counts  of  his  declaration.  Even  if  the  special  bargain 
made  with  the  plaintiff  was  unauthorized  and  not  binding  on  the  de- 
fendants, they  are  still  liable  to  pay  him  what  his  work  was  worth, 
and  on  that  ground  also  the  nonsuit  was  properly  refused. 

Judgment  on  the  verdict. 


PIXLEY  V.  RAILEOAD  COMPANY. 

(33  Cal  183.     1867.) 

On  the  23d  day  of  May,  1863,  Wheeler  N.  French  brought  an  ac- 
tion against  the  corporations  called  the  "  Central  Pacific  Railroad  of 
California  "  and  "  The  Western  Pacific  Railroad  Company."  The  ac- 
tion mentioned  is  that  entitled*  Wheeler  N.  French  v.  Henry  F.  Tesche- 
macher  et  als.  (24  Cal.  518).  On  the  11th  day  of  June,  1863,  Timothy 
Dame,  President  of  the  Western  Pacific  Railroad  Company,  on  behalf 
of  the  defendant,  made  a  verbal  contract  with  plaintiffs  to  defend 
said  action  for  defendant,  and  paid  plaintiffs  five  hundred  dollars 
retainer  in  said  action.  Under  said  employment  plaintiffs  conducted 
the  defence  to  said  action  to  its  conclusion,  and  as  the  fruit  of  said 
litigation,  defendant  ultimately  received  into  its  treasury  two  hun- 
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dred  and  fifty  thousand  dollars  in  San  Francisco  bonds.    Defendant 
'  appealed. 

Bi/  the  Court,   Currey,  C.  J. :  — 

Action  for  work,  labor  and  services  rendered  by  the  plaintiffs  as 
attorneys  and  counsellors  at  law  for  the  defendant,  a  corporation 
duly  organized  and  constituted  under  the  act  of  the  Legislature, 
entitled  "An  Act  to  provide  for  the  incorporation  of  railroad  com- 
panies and  the  management  of  the  affairs  thereof,  and  other  mat- 
ters relating  thereto,"  passed  on  the  20th  of  May,  1861,  and  of 
the  several  acts  supplementary  thereto  and  amendatory  thereof. 
The  corporation  was  organized  in  December,  1862,  and  the  plain- 
tiffs were  employed  in  June,  1863,  by  the  president  of  the  railroad 
company,  and  thereafter  they  rendered  and  performed  labor  and 
services  in  and  about  the  business  of  the  company,  in  fulfilment 
of  their  obligation  under  their  employment.  While  the  plaintiffs 
were  engaged  in  the  defendant's  service  the  president  of  the  com- 
pany had  frequent  interviews  with  them  in  respect  to  the  busi- 
ness which  they  were  managing,  and  during  the  same  time  the 
directors  and  officers  of  the  company,  who  knew  of  the  employment 
of  the  plaintiffs  and  of  their  attending  to  the  business  of  the  com- 
pany, advised  with  them  respecting  such  business.  It  was  proved  on 
the  trial  that  the  services  rendered  by  the  plaintiffs  were  worth  five 
thousand  five  hundred  dollars,  for  which  sum,  less  five  hundred  dol- 
lars, before  then  paid,  the  jury  rendered  a  verdict  in  their  favor,  on 
which  judgment  was  entered. 

The  books  and  records  of  the  corporation  were  produced  on  the 
trial,  but  it  did  not  appear  therefrom  that  any  corporate  action  had 
been  taken  by  the  board  of  directors,  assembled  or  otherwise,  con- 
cerning any  employment  of  the  plaintiffs  as  attorneys  for  the  corpo- 
ration ;  nor  that  there  was  such  an  action  as  French  v.  Teschemacher, 
in  and  about  which  the  work,  labor,  and  services  mentioned  were 
rendered  and  performed ;  nor  did  it  appear  on  the  trial  that  at  any 
meeting  of  the  board  of  directors,  any  mention  was  made  of  the 
action  of  French  v.  Teschemacher,  or  of  the  employment  of  the  plain- 
tiffs therein. 

The  evidence  offered  in  behalf  of  plaintiffs  was  objected  to  as  in- 
competent, and  the  reason  assigned  in  support  of  the  objection,  when 
made,  was,  that  the  evidence  of  the  employment  was  not  in  writing ; 
that  such  employment  was  not  authorized  by  the  by-laws  of  the  cor- 
poration, nor  by  resolution  of  the  board  of  directors.  The  objection 
in  all  the  forms  made  was  overruled,  and  exceptions  to  the  action  of 
the  court  thereon  duly  taken  by  the  defendant. 

The  third  section  of  the  Act  of  1861  (Laws  1861,  p.  609),  under 
which  the  corporation  was  organized,  declares  that  such  corporation 
"  shall  be  capable  in  law  to  make  all  contracts,  acquire  real  and  per- 
sonal property,  purchase,  hold,  and  convey  any  and  all  real  and  per- 
sonal property  whatever,  necessary  for  the  construction,  completion, 
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and  maintenauce  of  such  railroad,  and  for  the  erection  of  all  neces- 
sary buildings  and  yards  or  places  and  appurtenances  for  the  use  of 
the  same,  and  be  capable  of  suing  and  being  sued,  and  have  a  com- 
mon seal,  and  make  and  alter  the  same  at  pleasure,  and  generally  to 
possess  all  powers  and  privileges  for  the  purpose  of  carrying  on  the 
business  of  the  corporation  that  private  individuals  and  natural  ]Der- 
sons  now  enjoy."  The  ninth  section  of  the  act  provides  that  the 
directors  of  any  railroad  company  incorporated  under  any  law  of  the 
State  in  force,  "  shall,  for  and  on  behalf  of  such  company,  manage 
the  affairs  thereof,  make  and  execute  contracts  of  whatever  nature  or 
kind,  fully  and  completely  to  carry  out  the  objects  and  purposes  of 
such  corporation,  in  any  such  way  and  manner  as  they  may  think 
proper,  and  exercise  generally  the  corporate  powers  of  such  com- 
pany; and  such  directors  shall  also  have  full  power  to  make  such 
by-laws  as  they  may  think  proper,  and  alter  the  same  from  time  to 
time,  for  the  transfer  of  the  stock  and  the  management  of  the  prop- 
erty and  business  of  the  company  of  every  description  whatever, 
within  the  objects  and  purposes  of  such-company,  and  for  prescribing 
the  duties  of  officers,  artificers,  and  employees  of  said  company,  and 
for  the  appointment  of  all  officers,  and  all  else  that  by  them  may  be 
deemed  needful  and  proper  within  the  scope  and  power  of  said  com- 
pany ;  provided  that  such  by-laws  shall  be  approved  by  the  stock- 
holders, and  shall  not  be  inconsistent  or  in  conflict  with  the  laws  of 
this  State  or  with  the  articles  of  association." 

The  tenth  section  of  the  act  reads  as  follows :  "  Sec.  10.  The 
directors  shall  also  cause  to  be  kept  a  book,  to  be  called  '  Record  of 
Corporation  Debts,'  in  which  the  secretary  shall  record  all  written 
contracts  of  the  directors,  and  a  succinct  statement  of  the  debts  of 
the  company,  the  amount  thereof,  and  with  whom  made,  which  book 
shall  at  all  times  be  open  to  the  inspection  of  any  stockholder  or 
party  in  interest.  When  any  contract  or  debt  shall  be  paid  or  dis- 
charged, the  secretary  shall  make  a  memorandum  thereof  in  the 
margin,  or  in  some  convenient  place  in  the  record,  where  the  same 
is  recorded.  No  contract  shall  be  binding  upon  the  company  unless 
made  in  writing." 

The  defendant  offered  to  prove  that  at  the  time  the  plaintiffs  were 
employed  by  the  president  of  the  company,  as  before  stated,  there 
was,  and  since  then  to  the  time  of  the  trial  had  remained  in  force, 
certain  by-laws  of  said  corporation,  duly  adopted  and  upon  its  re- 
cords, one  of  which  is  in  the  following  words  :  "No  contract  shall  be 
binding  on  the  company  unless  previously  sanctioned  and  ordered  by 
the  board  of  directors ;  and  all  contracts  made  by  the  board  of  direc- 
tors, or  any  officer,  agent,  or  employee  of  the  company,  shall  be  sub- 
ject to  and  shall  contain  the  express  stipulation  that  no  stockholder 
shall  be  individually  or  personally  liable  or  bound  for  the  debts  of 
the  company,  beyond  or  exceeding  the  actual  amount  of  stock  by 
him  subscribed  or  held,  and  all  contracts,  not  containing  or  subject  to 
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such  stipulation  shall  be  void ;  and  neither  the  board  of  directors, 
nor  any  officer,  agent,  or  employee  of  the  company,  nor  any  other 
person,  shall  have  the  power  or  authority  to  bind  the  company  or  the 
stockholders  by  any  contract  or  agreement  unless  the  same  shall 
contain  such  stipulation.'' 

The  plaintiffs  objected  to  the  evidence  so  offered  on  various  grounds, 
and  the  objection  was  sustained  and  the  defendant  duly  excepted. 

After  verdict  and  judgment,  the  defendant  made  an  application  for 
a  new  trial,  which  proved  ineffectual,  and  thereupon  appealed.  The 
real,  and  in  fact  the  only  question  which  exists  in  the  case,  is  whether 
the  corporation  —  the  Western  Pacifio  Eailroad  Company  —  could  be 
made  liable  on  any  contract  entered  into  by  the  proper  officers  of  the 
company,  unless  the  same  was  reduced  in  some  form  to  writing. 

By  the  third  section  of  the  Act  of  1861,  as  we  have  already  seen, 
the  corporation  possessed,  at  the  time  the  president  of  the  company  • 
employed  the  plaintiffs,  all  the  powers  and  privileges  for  the  purpose 
of  carrying  on  the  business  of  the  corporation,  that  private  individuals 
and  natural  persons  had.  The  power  to  make  and  execute  contracts 
the  act  has  committed  to  the  directors  of  the  corporation,  and  de- 
clared, among  other  things,  that  "no  contract  shall  be  binding  upon 
the  company  unless  made  in  writing."  But  notwithstanding  the  power 
to  make  and  execute  contracts  has  been  vested  in  the  board  of  direc- 
tors, we  do  not  understand  the  objection  of  the  defendant  to  be  that 
the  contract  in  the  first  instance  entered  into  by  the  president  of  the 
company  with  the  plaintiffs  was  ultra  vires,  and  therefore  void.  We 
presume  the  defendant  has  forborne  any  such  objection,  because  the 
evidence  sufficiently  established  a  ratification  by  the  directors  in  pais 
of  what  the  president  had  done,  or  that  the  open  and  notorious  exer- 
cise of  the  power  to  enter  into  this  contract  must  be  regarded  as  pre- 
supposing an  authority  delegated  by  the  board  of  directors,  in  some 
form  accredited  by  law,  to  the  president  of  the  company  for  the  pur- 
pose. United  States  v.  Dandridge  (12  Wheat.  70)  ;  Olcott  v.  Tioga  Rail- 
road Co.  (27  N.  Y.  658,  559) ;  Hoijt  v.  Thompson  (19  N.  Y.  215,  216) ; 
Argenti  v.  City  of  San  Francisco  (16  Cal.  265,  266) ;  Jiank  of  Ken- 
tucky V.  Schuylkill  Bank  (1  Parsons'  Select  Cases  in  Equity,  250,  261). 

In  Bank  of  Kentucky  v.  Schuylkill  Bank,  the  court  said  :  "  The 
artificial  technicalities  which  in  the  earlier  periods  of  the  common 
law  clogged  corporations  in  entering  into  contracts,  and  embarrassed 
individuals  in  asserting  them  against  these  bodies,  have  given  way 
before  the  advance  of  modern  necessities  and  intelligence,  so  that  few 
differences  now  exist  in  the  media  of  proof  in  establishing  a  contract 
against  a  corporation  made  in  accordance  with  its  charter,  and  a  nat- 
ural person.  It  is  now  firmly  established  that  a  corporation  may  be 
bound  by  a  promise,  express  or  implied,  resulting  from  the  acts  of  its 
authorized  agents,  although  such  authority  be  only  by  virtue  of  a  cor- 
porate vote,  unaccompanied  with  the  corporate  seal.  By  the  general 
rules  of  evidence,  presumptions  are  continually  made  in  cases  of  pri- 
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vate  persons,  of  acts  even  of  the  most  solemn  nature,  when  these  acts 
are  the  natural  results  or  necessary  accompaniment  of  other  circum- 
stances. The  same  presumptions  are  applicable  to  corporations. 
Acts  of  corporations  which  presuppose  the  existence  of  other  acts  to 
make  them  legally  operative,  are  presumptive  proof  of  the  latter.  In 
short,  the  acts  of  artificial  persons  afford  the  same  presumptions  as 
the  acts  of  natural  persons.  Each  affords  presumptions  from  acts 
done  of  what  must  have  preceded  them.  A  vote  of  a  corporation  may 
be  presumed  from  other  acts,  though  there  is  no  proof  of  such  vote 
on  the  corporate  record  ;  for  the  omission  of  the  corporation  to  record 
its  own  doings  cannot  prejudice  the  rights  of  a  party  relying  upon  the 
good  faith  of  an  actual  vote  of  the  corporation."  The  principles  here 
laid  down  are  also  ably  and  elaborately  discussed  by  Mr.  Justice 
Story  in  his  opinion  in   United  States  v.  Dandridge. 

The  statement  on  motion  for  a  new  trial  shows  that  "  on  produc- 
tion of  the  books  of  the  entire  records,  and  the  examination  thereof, 
it  did  not  appear  thereby  that  any  corporate  action  had  been  taken  by 
the  board  of  directors,  assembled  or  otherwise,  concerning  any  em- 
ployment of  the  plaintiffs  as  attorneys  for  the  corporation  in  said  ac- 
tion of  French  v.  Teschemacher,  and  it  did  not  appear  by  the  said 
records  in  any  wise,  and  it  did  not  appear  on  the  trial  in  any  wise,  that 
at  any  meeting  or  assembly  of  said  board  of  directors  any  mention 
was  made  in  any  wise  of  said  action  of  French  v.  Teschemacher,  or  of 
the  employment  of  plaintiffs  therein."  Though  the  records  of  the 
corporation  may  have  been  an  entire  blank  as  to  any  corporate  action 
of  the  board  of  directors  respecting  the  employment  of  the  plaintiffs, 
and  though  no  evidence  was  produced  at  the  trial  of  any  particular 
mention  of  the  case  named,  or  of  the  employment  of  the  plaintiffs,  it 
does  not  therefore  follow  that  the  board  did  not  pass  a  vote  authoriz- 
ing the  president  to  make  the  contract ;  for,  as  said  by  the  court  in 
Bank  of  Kentucky  v.  Schuylkill  Bank,  "  a  vote  of  a  corporation  may 
be  presumed  from  other  acts,  though  there  is  no  proof  of  such  vote  on 
the  corporate  record." 

Returning  to  the  objection  made  by  the  defendant  to  the  contract 
entered  into  by  the  company  by  its  president  with  the  plaintiffs,  we 
iind  that  it  relates  entirely  to  the  mode  and  manner  of  contracting, 
which  it  is  claimed  for  the  defendant  is  in  effect  prescribed  by  the 
statute,  negatively  if  not  affirmatively,  by  the  immunity  contained  in 
the  clause,  "  no  contl-act  shall  be  binding  on  the  company  unless  made 
in  writing."  These  words,  in  their  largest  import,  are  broad  enough 
to  embrace  every  species  of  contract,  and  to  require,  in  the  most  ex- 
haustive sense,  every  agreement  or  undertaking  on  the  part  of  the 
company,  to  be  in  writing  in  order  to  be  of  any  binding  obligation. 
But  is  it  necessary  to  give  to  the  language  of  the  statute  a  scope  so 
comprehensive,  when  to  do  so  would  involve  results  of  extreme  incon- 
venience not  only  to  individuals  dealing  with  the  company,  but  to  the 
company  itself  ?    The  words  of  the  statute, relied  on  by  the  defend- 
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ant  in  bar  of  the  plaintiffs'  right  to  recover,  properly  interpreted,  re- 
late to  executory  contracts.  In  our  judgment  they  are  not,  when 
considered  in  conjunction  with  the  other  provisions  of  the  statute  and 
in  view  of  the  objects  of  the  corporation,  to  be  read  as  exempting  the 
company  from  liability  in  all  cases  founded  in  contract,  not  in  writ- 
ing. It  may  be  that  while  such  contract  remains  executory  on  both 
sides,  an  action  could  not  be  maintained  by  either  party  to  enforce  it, 
but  where  one  of  the  contracting  parties  has  completely  performed  it 
on  his  part,  and  thereby  rendered  to  the  other  the  consideration  stip- 
ulated, the  party  having  received  the  consideration  promised  cannot 
be  permitted  to  escape  liability  on  the  naked  letter  of  the  statute,  be- 
cause the  meaning  of  the  law  is  not  such  as  to  afford  immunity  from 
liability  in  such  a  case. 

To  give  the  statute  the  construction  which  the  defendant  insists 
upon  would  be  to  hold  that  the  company  could  not  be  compelled  to 
answer  for  any  breach  of  a  verbal  contract  to  transport  over  its  road 
and  deliver  at  an  appointed  destination  goods  intrusted  to  it  for  the 
purpose,  for  a  consideration  paid ;  or  for  a  breach  of  a  like  contract  to 
safely  carry  a  passenger  to  a  place  designated,  for  a  consideration 
completely  performed  on  his  part.  On  the  other  hand,  such  construc- 
tion would  be  to  hold  that  the  company  could  not  recover  for  the  car- 
riage of  property  or  persons  over  the  rOad  after  the  service  had  been 
rendered,  unless  the  contract  to  pay  therefor  was  in  writing ;  because 
contracts  between  a  railroad  corporation  and  an  individual,  as  well  as 
between  natural  persons,  must  be  mutual,  or  else  neither  party  is 
bound. 

The  clause  of  the  act  under  consideration  does  not  render  verbal 
bontracts,  of  the  kind  of  that  on  which  this  action  vras  brought,  void. 
They  are  voidable  so  long  as  unexecuted  on  both  sides ;  but  when 
executed  by  one  of  the  parties  by  complete  performance,  the  other 
becomes  liable,  and  must  render  the  consideration  stipulated  in  ad- 
vance, or  a  reasonable  compensation,  to  be  ascertained  as  a  matter  of 
fact,  if  not  fixed  and  agreed  upon  by  the' parties  themselves.  The 
doctrine  here  laid  down  must  be  admitted  to  be  just,  and  we  have 
no  doubt  of  its  perfect  accord  with  the  true  intent  and  meaning  of 
the  act,  which  places  the  corporation  acting  within  the  scope  of  its 
powers  upon  the  same  footing  as  natural  persons.  The  third  section 
of  the  act  declares  such  corporations  capable  of  suing  and  being 
sued,  and  generally  as  possessing  all  the  powers  and  privileges  for 
the  purpose  of  carrying  on  the  business  of  the  corporation  that  pri- 
vate individuals  and  natural  persons  enjoy.  In  illustration  of  the 
principle  upon  which  we  have  endeavored  to  resolve  the  question 
considered,  we  may  refer  to  cases  arising  upon  constructions  of 
various  provisions  of  the  Statute  of  Frauds. 

The  fourth  section  of  Ch.  3,  Stat.  29,  Car.  II.,  provides  that  no 
action  shall  be  brought  to  charge  any  person  upon  any  agreement 
that  is  not  to  be  performed  within  the  space  of  one  year  from  the 
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making  thereof,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing 
and  signed  by  the  party  to  be  charged  therewith,  or  by  some  person 
thereunto  by  him  lawfully  authorized.  In  Donellan  v.  Read  (3 
Barn.  &  Adol.  899),  it  was  decided  that  where  a  contract  within  the 
letter  of  the  statute  had  been  fully  performed  on  one  side,  the  con- 
sideration of  that  performance,  though  by  the  contract  not  payable 
until  after  the  expiration  of  the;  year,  could  be  recovered  by  action 
when  the  stipulated  time  arrived.  Browne  on  Statute  of  Frauds, 
Sec.  117  ;  Lockwood  v.  Barnes  (3  Hill,  130).  And  so  a  party  who 
has  paid  money  in  fulfilment  of  a  verbal  contract  for  an  interest  in 
land,  which  cannot  be  enforced  because  within  the  Statute  of  Frauds, 
may  recover  back  the  money  so  paid  in  an  action  for  money  had  and 
received,  upon  the  refusal  or  inability  of  the  other  party  to  the  con^r 
tract  to  carry  into  execution  the  contract  .on  his  part.  Kidder  v. 
Hunt  (1  Pick.  328)  ;  Seymour  v.  Bennet  (14  Mass.  266) ;  Barickman  v. 
Kuykendall  (6  Blackf.  22).  In  like  manner,  one  who  has  rendered 
services  in  execution  of  a  verbal  contract,  which  on  account  of  the 
statute  cannot  be  enforced  against  the  other  party,  can  recover  the 
value  of  the  services  upon  a  quantum  meruit.  Souch  v.  Strawhridge 
(2  Com.  Bench,  813,  814) ;  Burlingame  v.  Burlingame  (7  Cow.  94) ; 
King  v.  Brown  (2  Hill,  485)  ;  Browne  on  Stat,  of  Frauds,  Sec.  118. 
It  would  indeed  be  extremely  unjust  if  the  law  was  so  construed  as 
to  permit  a  party,  after  having  obtained  the  benefit  of  a  contract, 
originally  within  the  Statute  of  Frauds  or  other  statute  of  like  or 
analogous  nature,  not  only  to  avoid  his  agreement,  binding  him  in 
foro  conscientice,  but  to  retain  the  consideration  or  benefit  received 
without  rendering  for  it  any  recompense. 

In  the  case  of  Fister  v.  La  Jiue  and  Others,  Trustees,  etc.  (15 
Barb.  323),  it  was  objected  to  the  recovery  by  the  plaintiff,  that  she 
was  not  employed  by  the  corporation  to  render  the  services  for 
which  she  sued,  in  the  mode  and  manner  prescribed  by  the  statute. 
But  the  court  held  that  in  an  action  brought  upon  an  executed  con- 
tract, to  recover  for  services  rendered  under  it,  no  proof  that  the  • 
contract  was  made  on  the  part  of  the  corporation  in  the  mode  and 
manner  prescribed  by  the  statute  was  necessary.  The  court,  in 
further  consideration  of  the  question,, said  :  "It  is  well  settled,  at 
least  in  this  country,  that  where  a  person  is  employed  for  a  corpora- 
tion, by  one  assuming  to  act  in  its  behalf,  and  goes  on  and  renders 
the  services  according  to  the  agreement,  with  the  knowledge  of  its 
officers,  and  without  notice  that  the  contract  is  not  recognized  as 
valid  and  binding,  such  corporation  will  be  held  to  have  sanctioned 
and  ratified  the  contract,  and  be  compelled  to  pay  for  the  services 
according  to  the  agreement.  Having  availed  itself  of  the  services 
and  received  the  benefits,  it  is  bound  in  conscience  to  pay,  and  will 
not  be  heard  to  say  that  the  original  agreement  was  not  made  by  a 
person  legally  authorized  to  contract.     Ang.  &  Ames  on  Corp.,  216, 
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218,  Ch.  8,  Sec.  8.  Where  the  contract  is  still  executory,  and  noth- 
ing has  been  done  under  it,  and  the  action  is  to  recover  damages 
merely  for  non-performance,  it  is  for  the  plaintiff  to  show  a  legal 
contract  binding  upon  the  corporation." 

The  case  here  cited  clearly  distinguishes  between  contracts  execu- 
tory and  executed,  recognizing  the  doctrine  that  so  long  as  a  contract 
remains  entirely  executory  the  party  who  seeks  to  recover  merely 
for  non-performance  of  it  by  the  other,  must  show  a  legal  contract 
binding  upon  the  corporation. 

In  the  consideration  of  this  case  we  have  proceeded  on  the  theory 
that  the  contract  entered  into  with  the  plaintiffs  was  one  which  the 
corporation  by  its  duly  constituted  agents  had  the  capacity  to  make. 
That  the  corporation  had  such  capacity  is  not  attempted  to  be  con- 
troverted, nor  could  it  be  with  seeming  plausibility.  The  act  con- 
fers on  the  directors  the  power  to  make  and  execute  on  behalf  of 
the  company  contracts  of-  every  nature  and  kind,  "  to  carry  out  the 
objects  and  purposes  of  such  corporation,  in  any  such  way  and  man- 
ner as  they  may  think  proper."  The  act  does  not  in  terms  provide 
what  shall  be  the  mode  or  manner  of  contracting,  unless  it  be  by  the 
clause  declaring  that  "  No  contract  shall  be  binding  upon  the  com- 
pany unless  made  in  writing."  This  clause  is  no  interdiction  to 
making  a  contract  otherwise  than  in  writing.  On  the  contrary,  it  is 
fairly  to  be  implied  from  the  words  employed  that  the  company  is 
competent  to  make  contracts  not  in  writing,  which  it  may  perform 
if  it  elects  to  do  so.  Then,  if  the  corporation  may  so  contract,  and 
upon  performance  may  lawfully  demand  the  consideration  therefor, 
it  follows,  upon  the  principle  of  reciprocity  already  alluded  to,  that 
when  the  company  has  by  the  terms  of  its  contract  promised  to  pay 
for  services  when  performed,  it  cannot  escape  the  consequences  of 
its  contract  after  having  received  the  consideration  for  its  promise, 
but  must  pay  the  consideration  due,  as  a  natural  person  would  be 
bound  to  do  under  the  like  circumstances. 

In  conclusion,  we  may  remark  that  we  have  not  overlooked  the 
cases  of  Zottman  v.  The  City  and  County  of  San  Francisco  (20  Cal. 
96),  and  the  cases  therein  cited,  nor  that  of  Wallace  v.  The  Mayor 
and  Common  Council  of  iSan  Josi  (29  Cal.  180).  In  the  first  of 
these  cases  it  was  held  that  where  the  charter  of  a  municipal  cor- 
poration prescribes  the  mode  in  which  its  contracts  shall  be  made, 
the  mode  must  be  followed  in  order  to  render  them  valid  and  bind- 
ing. The  doctrine  thus  declared  had  not  its  origin  in  that  case,  as 
will  be  observed  by  reference  to  the  authorities  referred  to  therein. 
When  to  a  corporation  is  prescribed,  by  the  law  of  its  being,  the 
mode  of  exercising  its  power,  it  results  necessarily  that  such  mode 
must  be  observed  in  order  to  render  its  acts  binding.  But  when,  by 
its  organic  law  it  is  declared  in  general  terms  that  its  proper  of&cers 
shall  for  and  in  behalf  of  it  manage  its  affairs,  and  make  and  execute 
all  contracts  to  carry  olit  the  objects  and  purposes  of  such  corpora- 
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tion,  in  any  way  and  manner  which  they  may  deem  proper,  it  cannot 
be  held  that  the  corporate  powers  existing  must  be  exercised  in  any 
particular  mode.  Therefore,  mode,  in  such  case,  is  not  the  measure 
of  the  corporate  power.  By  reference  to  the  portions  of  the  act 
above  cited,  it  is  to  be  seen  that  the  Western  Pacific  Railroad  Com- 
pany is  not  restricted  by  the  law  of  its  being  to  any  special  mode  and 
manner  of  exercising  its  corporate  powers  ;  but  on  the  contrary,  the 
third  section  of  the  act  provides  that  the  corporation  shall  possess 
all  the  powers  and  privileges  for  the  purpose  of  carrying  on  its 
business  that  private  individuals  and  natural  persons  enjoy  ;  and  the 
ninth  section  provides  that  the  directors  of  the  company  shall  man- 
age the  affairs  thereof,  and  make  and  execute  all  contracts  necessary 
to  carry  into  effect  the  objects  and  purposes  of  the  corporation,  in 
such  way  and  manner  as  they  may  think  proper. 

In  the  case  of  Wallace  v.  The  Mayor  and  Common  Council  of  San 
Jose,  the  question  decided  was  one  relating  to  the  power  of  the 
Common  Council.  In  that  case  the  Common  Council  entered  into  a 
contract  with  the  plaintiff,  which  was  plainly  beyond  the  power 
delegated  by  the  act  of  incorporation,  and  the  point  determined 
was  that  the  corporation  could  not  be  rendered  liable  upon  it,  for  the 
obvious  reason  that  it  was  not  the  contract  of  the  corporation,  it  being 
ultra  vires  under  the  organic  law  of  the  corporation. 

Judgment  affirmed. 

Shaftek,  J.,  concurring  specially  :  — 

I  concur  in  the  judgment,  and  on  the  ground  that  if  a  person  not 
duly  authorized  make  a  contract  on  behalf  of  a  trading  corpora- 
tion, and  the  corporation  take  and  hold  the  benefit  derived  from 
such  contract,  it  will  be  held  to  have  made  the  contract  its  own  by 
ratification  or  adoption,  and  will  be  estopped  from  disputing  its 
liability  thereon. 

It  is  quite  impossible  to  reconcile  the  authorities  upon  this  subject, 
but  in  so  far  as  trading  corporations  are  concerned,  the  decisions,  in 
this  State  at  least,  are  consistent  with  each  other  and  sustain  the 
proposition.  Some  of  them  hold,  municipal  corporations  to  be  within 
the  principle.  Oas  Company  v.  San  Francisco  (9  Cal.  453)  ;  Argenti 
V.  San  Francisco  (16  Cal.  265) ;  Fraylor  v.  Sonora  Mining  Co.  (17  Cal. 
594)  ;  Roshorough  v.  The  Shasta  River  Canal  Go.  (22  Cal.  556)  ;  Allen 
V.  Citizens'  Steam  Navigation  Co.  (22  Cal.  28). 

Sawyer,  J.,  concurring  specially :  — 

This  is  an  action  to  recover  attorney's  fees  in  the  suit  of  French  v. 
Central  Pacific  Railroad  Co.  and  Western  Pacific  Railroad  Co., 
in  which  plaintiffs,  upon  the  request  of  the  president  and  officers  of 
the  company,  acted  as  attorneys  and  conducted  the  defence  to  a  suc- 
cessful termination.  The  defendant,  as  the  result  of  the  litigation, 
received  into  its  treasury  two  hundred  and  fifty  thousand  dollars  of 
the  bonds  of  the  City  and  County  of  San  Francisco.  The  main 
point  in  the  case,  to  which  all  others  are  subordinate,  is,  that  there 

VOL.  I. —  9 
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was  no  contract  of  retainer  in  writing  betvveen  plaintiffs  and  defen- 
dant, and,  for  that  reason,  no  liability  could  be  incurred  by  the  de- 
fendant to  pay  for  the  services.  The  question  arises,  under  section 
ten  of  the  Act  of  1861,  concerning  railroad  corporations,  which  pro- 
vides that  "  the  directors  shall  cause  to  be  kept  a  book,  to  be  called 
'  Eecord  of  Corporation  Debts,'  in  which  the  secretary  shall  record 
all  written  contracts  of  the  directors,  and  a  succinct  statement  of 
the  debts  of  the  company,  the  amount  thereof,  and  with  whom 
made ;  which  book  shall  at  all  times  be  open  to  the  inspection  of 
any  stockholder  or  party  in  interest.  When  any  contract  or  debt 
shall  be  paid  or  discharged,  the  secretary  shall  make  a  memorandum 
thereof  in  the  margin,  or  in  some  convenient  place  in  the  record, 
where  the  same  is  recorded.  No  contract  shall  be  binding  upon 
the  company  unless  made  in  writing." 

The  last  clause  is  the  one  supposed  to  be  an  insuperable  obsta- 
cle in  the  way  of  a  recovery  in  this  case.  When  taken  in  connec- 
tion with  the  context,  it  is  not  so  clear  what  was  intended  by  this 
provision.  But,  manifestly,  it  cannot  possibly  have  been  intended  to 
have  so  broad  a  scope  as  is  claimed  for  it ;  for,  to  give  it  such  a  con- 
struction would  be  to  so  utterly  bind  the  company  down  to  a  mode 
of  proceeding  that,  under  it,  it  would  be  utterly  impossible  for  it  to 
perform  its  functions,  or  transact  its  ordinary  business.  It  could 
not  do  the  least  thing  in  the  way  of  contract,  whereby  a  right  is 
acquired,  or  a  responsibility  incurred  about  the  smallest  matters, 
which  are  occurring  every  minute  in  the  day,  without  making  a 
contract  in  writing,  and  having  it  recorded  by  the  secretary  in  the 
"  Record  of  Corporation  Debts."  It  would  be  impossible  to  make  a 
contract,  although  fully  executed  on  one  side,  which  would  bind  the 
other  party  to  carry  a  passenger,  or  a  pound  of  freight  from  station 
to  station,  or  purchase  a  cord  of  wood^  or  a  pint  of  oil,  without  these 
formalities.  To  give  the  provision  any  such  construction  would  be 
absurd  in  the  extreme.  No  man  in  his  senses  could  knowingly  vote 
for  such  a  law,  and  no  sane  man  would  attempt  to  build  or  operate 
a  railroad  under  its  provisions.  The  provision  must  be  limited  to 
express  contracts  wholly  executory,  —  such  contracts  as  are  generally 
made  in  the  ordinary  course  of  business,  when  important  matters  are 
involved,  and  there  is  time  for  deliberation,  and  in  which  the  terms 
are  usually  arranged  in  advance,  and  specified  with  more  or  less 
particularity.  It  cannot  refer  to  those  liabilities,  which  the  law 
itself  implies  from  benefits  received  and  actually  enjoyed,  without 
making  any  express  contract  in  advance,  where  the  services  have 
been  performed  on  one  side,  and  the  consideration  received  and  en- 
joyed by  the  other.  The  provision  itself  says,  all  "  written  contracts  " 
shall  be  recorded,  as  if  there  would  necessarily  be  other  contracts. 
If  there  were  to  be  no  others  of  any  kind,  why  not  say  all  contracts  ? 
All  the  provisions  must  be  construed  together,  and  so  construed,  if 
possible,  that  while  some  significance  is  allowed  to  every  word,  there 
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may  still  be  no  conflict.  The  corporation  has  a  capacity  to  be  sued, 
and  when  sued  it  is  bound  to  appear  and  defend  its  interests,  or  they 
will  be  sacrificed,  and  it  can  only  appear  by  attorney.  The  employ- 
ment of  an  attorney  is  not  ultra  vires.  It  is  one  of  the  necessities 
resulting  from  the  capacity  to  be  sued,  likely  to  occur  at  any  mo- 
ment, and  the  emergency  may  be  sudden^  The  law  itself  casts  upon 
the  corporation  the  necessity  of  defending  its  rights  when  sued,  and 
it  may  be  impossible  to  make  a  written  contract  with  an  attorney. 
It  takes  two  to  make  a  contract.  The  corporation  defended  in  this 
instance,  and  the  question  was,  whether  it  should  gain  or  lose  the 
sum  of  two  hundred  and  fifty  thousand  dollars.  It  could  only  main- 
tain its  right  by  appearing  by  attorney.  The  plaintiffs  appeared 
with  the  knowledge  and  concurrence  of  the  officers  of  the  defendant, 
and  made  a  successful  defence.  The  corporation  actually  received, 
and  it  still  retains,  the  avails  of  the  litigation.  This  reception  of 
the  proceeds  is  a  corporate  act,  for  there  is  nothing  to  inhibit  it. 
It  had  the  benefit  of  the  Service  without  making  any  express  con- 
tract. The  service  was  performed,  and  the  benefits  enjoyed,  and 
there  is  nothing  to  inhibit  it  from  availing  itself  of  the  service, 
or  enjoying  its  fruits.  Can  it  now  retain  and  enjoy  the  avails  of 
the  litigation,  and  escape  liability  for  the  service  by  which  they  were 
acquired  ?  In  my  judgment,  the  provision  in  question  has  no  appli- 
cation, and  the  law  of  the  land  casts  upon  the  defendant  the  lia- 
bility to  pay  what  the  services  are  reasonably  worth.  The  question 
might  have  been  different  had  the  contract  of  the  retainer  been 
wholly  executory  only,  and  an  action  been  brought  by  either  party 
to  recover  damages  for  a  breach  in  not  performing.  This  provision 
has  been  since  repealed,  and  its  construction  with  reference  to  later 
transactions  is  no  longer  important. 

The  case  is  different  from  Wallace  v.  San  Jose.  In  that  case  the 
contract  itself  was  ultra  vires  under  the  circumstances.  There  was 
then  no  power  to  make  the  contract  at  all.  The  inhibitory  provision 
was  not  of  a  general  character,  but  it  was  very  specific,  and  applied 
particularly  to  the  case  then  in  hand.  There  could  be  no  doubt 
about  it.  Upon  the  whole,  without  noticing  particularly  the  sub- 
ordinate questions,  I  am  not  satisfied  that  there  is  any  error  that 
would  justify  a  reversal  of  the  judgment.  The  judgment  and  order 
denying  new  trial  should  be  affirmed. 


EOYAL  BANK  v.   EAILROAD   COMPANY. 

(100  il/nss.  444.     1868) 

CoNTEACT  on  forty-eight  overdue  and  unpaid  bonds  of  the,  defend- 
ants, a  corporation  under  the  law  of  Massachusetts,  one  half  of  which 
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bonds  bore  numbers  less  than  200  and  the  other  half  numbers  above 
300,  each  bond  being  dated  Jan.  1,  1860,  acknowledging  the  debt  of 
the  corporation  in  the  sum  of  f  480,  money  of  the  United  States,  or 
one  hundred  pounds  sterling,  money  of  Great  Britain,  and  promising 
to  pay  the  same  in  dollars  or  pounds  sterling,  to  the  holder  of  the 
bond  on  July  1,  1855.  Each  bond  bore  an  impression  of  the  seal  of 
the  corporation  upon  the  paper  so  as  to  indent  its  surface,  without 
any  intervening  substance;  was  expressed  that  "the  company  has 
hereunto  affixed  its  corporate  seal ; "  and  was  signed  by  the  president 
and  treasurer.  The  answer  set  up  that  the  bonds  were  not  under 
seal,  and  were  barred  by  the  statute  of  limitations. 

At  the  trial  before  Hoar,  J.,  "  the  defendants  asked  permission  to 
amend  the  answer  by  adding  thereto  the  assertion  that  the  bonds 
numbered  above  300  had  been  delivered  to  the  plaintiffs  as  additional 
security  for  the  payment  of  the  bonds  numbered  below  200.  The 
judge  refused  to  permit  the  amendment  to  be  filed  on  the  ground  that 
it  was  immaterial,  and  reserved  that  question.  Upon  the  evidence 
offered  at  the  trial,  the  judge  ruled  that  if  the  impression  appearing 
on  each  of  the  bonds  was  made  from  the  corporate  seal  of  the  defend- 
ant company  upon  the  paper  after  the  bonds  were  printed,  and  made 
by  the  printer  to  whom  the  seal  had  been  sent  by  the  officers  of  the 
company  for  the  purpose  of  making  the  impression  in  order  to  pre- 
pare the  bonds  to  be  signed  and  issued  as  the  bonds  of  the  company, 
and  having  been  so  impressed,  the  bonds  were  afterwards  signed  by 
the  proper  officers  and  delivered  as  the  bonds  of  the  company,  they 
were  obligations  under  the  seal  of  the  company,  not  barred  by  the 
statute  of  limitations.  Under  this  ruling  a  verdict  was  taken  for  the 
plaintiff  for  $480,  and  interest  from  July  1,  1855,  on  each  bond,  and 
the  case  was  reserved  for  the  consideration  of  the  whole  court." 

Foster,  J. :  — 

That  the  bonds  declared  upon  were  sealed  instruments  was  settled 
by  Hendee  v.  Pinkerton  (14  Allen,  381). 

The  corporate  seal  having  been  affixed  by  the  printer  by  the  direc- 
tion of  the  officers  of  the  corporation,  and  they  having  adopted  his 
act,  and  subsequently  signed  and  issued  the  bonds,  the  sealing  was 
duly  made,  and  the  instruments  became  obligatory  upon  the  corpora- 
tion. This  is  no  more  nor  less  than  constantly  takes  place  when  a 
scrivener  prepares  and  affixes  a  seal  to  a  deed  which  the  grantor 
thereupon  signs  and  delivers.  The  practice  is  of  unquestionable 
validity,  and  the  authorities  for  it  are  abundant.  "If  a  stranger 
seal  an  instrument  by  the  allowance,  or  the  cornmandment  precedent, 
or  agreement  subsequent,  of  the  person  who  is  to  seal  it,  that  is  suffi- 
cient" (Cruise  Dig.  tit.  32,  c.  2,  §  55). 

The  allowance  of  the  proposed  amendment  to  the  defendants'  an- 
swer would  have  been  unavailing.  A  sealed  instrument  conclusively 
imports  a  consideration.  And  these  bonds  having  been  duly  executed 
and  delivered,  the  holders  could  have  maintained  an  action  upon 


CHAP.  IV.j  WHITE   V.   RAILROAD    COMPANY.  133 

them,  if  their  delivery  had  been  merely  gratuitous,  and  no  value  had 
ever  been  given  for  them.  A  delivery  of  a  portion  as  collateral  secur- 
ity for  the  payment  of  the  residue,  is  suf&cient.  If  the  defendants 
wish  to  avail  themselves  of  the  fact  that  a  part  were  held  only  as 
collateral  security  for  the  rest,  they  cannot  do  so  until  they  have  paid 
in  full  the  amount  of  their  real  indebtedness.  Until  such  payment 
is  tendered,  there  is  apparently  no  equity  in  their  favor,  and  certainly 
no  defence  to  a  common-law  action  upon  all  the  securities  which  they 
have  issued.  Judgment  on  the  verdict. 


WHITE  V.   EAILROAD  COMPANY. 
(21  Howard  (U.S.),  575.     1858.) 

This  case  was  brought  up  by  writ  of  error  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Massachusetts. 

Mr.  Justice  Nelson  delivered  the  opinion  of  the  court :  — 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United  States  for 
the  District  of  Massachusetts. 

The  suit  was  brought  in  the  court  below  by  the  plaintiff  (White) 
against  the  company,  upon  several  bonds  issued  by  the  same. 

The  case  was  presented  to  the  court  upon  an  agreed  state  of  facts, 
and  among  others  that  the  bonds  in  question  were  issued  by  the  com- 
pany in  regular  course  and  for  a  sufficient  consideration,  and  that 
payment  had  been  demanded  and  refused.  Coupons  for  the  accruing 
interest  previous  to  the  maturity  of  the  bonds  had  been  duly  paid. 

It  was  further  agreed  that  bonds  of  this  description  issued  by  the 
company,  were  sold  in  .the  market  and  passed  from  hand  to  hand  by 
delivery,  at  prices  varying  according  to  the  state  of  the  market ;  and 
that  those  in  question  were  issued  at  or  about  their  date,  to  a  per- 
son a  citizen  of  Massachusetts,  and  were  payable  in  blank,  no  payee 
being  inserted;  and  that  they  came  into  the  hands  of  the  plaintiff 
through  several  intervening  holders  in  regular  course;  and  that  he 
then  and  since  lived  in  the  State  of  New  Hampshire,  and  before  this 
suit  was  brought  filled  up  the  blank  by  inserting  "  Selden  F.  White, 
or  order,"  the  name  of  plaintiff,  without  knowledge  or  consent  of 
the  defendants. 

The  court  ruled  that  the  suit  could  not  be  sustained  for  want  of 
jurisdiction. 

The  ground  upon  which  this  ruling  below  is  sought  to  be  main- 
tained is,  that  these  bonds  were  issued  to  citizens  of  Massachusetts ; 
and  as  they  could  not  be  regarded  as  negotiable  instruments,  or  if 
negotiable,  not  payable  to  bearer,  the  plaintiff  was  disabled  from 
suing  in  the  Federal  court  within  the  prohibition  of  the  eleventh 
section  of  the  Judiciary  Act  (16  Pet.  E.  125 ;  2  ib.  318 ;  3  How.  574 ; 
8  ib.  441). 
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In  answer  to  this  ground  we  think  it  quite  clear  on  looking  into  the 
agreed  state  of  facts,  in  connection  with  the  bonds  and  the  mortgage 
given  to  secure  their  payment,  that  it  was  the  intention  of  the  com- 
pany by  issuing  the  bonds  in  blank  to  make  them  negotiable  and  pay- 
able to  the  holder  as  bearer,  and  that  the  holder  might  fill  up  the 
blank  with  his  own  name  or  make  them  payable  to  himself  or  bearer 
or  to  order.  In  other  words  the  company  intended  by  the  blank  to 
leave  the  holder  his  option  as  to  the  form  or  character  of  negotia- 
bility without  restriction.  If  the  utmost  latitude  in  this  respect  was 
not  intended,  why  leave  the  payee  in  blank  when  issuing  the  bonds, 
or  why  not  fix  the  limit  of  negotiability  or  negative  it  altogether  ? 
To  adopt  any  other  conclusion  would  seem  to  us  to  be  unjust  to  the 
company,  for  then  the  blank  would  be  wholly  unmeaning,  or  if  any, 
a  meaning  calculated  if  not  intended  to  embarrass  the  title  of  the 
holder. 

Assuming  then  that  these  bonds  were  intended  to  be  made  nego- 
tiable, we  do  not  see  the  difficulty  suggested  in  maintaining  the  suit 
in  the  Federal  court ;  for  until  the  plaintiff  chose  to  fill  up  the  blank, 
he  is  to  be  regarded  as  holding  the  bonds  as  bearer,  and  held  them  in 
this  character  till  made  payable  to  himself  or  order.  At  that  time  he 
was  a  citizen  of  New  Hampshire,  and  therefore  competent  to  bring 
suit  in  the  court  below. 

As  to  the  negotiability  of  this  class  of  securities  when  shown  to  be 
intended  that  they  should  pos.sess  this  character  by  the  form  in  which 
issued  and  mode  of  giving  them  circulation,  we  think  the  usage  and 
practice  of  the  companies  themselves,  and  of  the  capitalists  and  busi- 
ness men  of  the  country  dealing  in  them,  as  well  as  the  repeated 
decisions  or  recognition  of  the  principle  by  courts  and  judges  of  the 
highest  respectability,  have  settled  the  question.  Morris  Canal  Co. 
v.  Fisher  (1  Stockton,  667,  699) ;  Delafield  v.  State  of  Illinois  (2  Hill, 
K  Y.  177;  8  Paige  Ch.  R.  527,  S.  C),  Michigan  Bank  v.  N.  Y.  and 
N.  H.  R.  R.  Co.  (3  Kern.  E.  625)  ;  Carr  v.  Le  Fevre  (27  Penn.  R.  418) ; 
Craig  v.  The  City  of  Vickshurg  (31  Miss.  R.  216)  ;  Chester  W.  Cho- 
pin V.  The  Vt.  and  Mass.  R.  R.  Co.,  decided  Sept.  7,  1857,  in  Sup. 
Court  of  Mass. 

Indeed,  without  conceding  to  them  the  quality  of  negotiability, 
much  of  the  value  of  these  securities  in  the  market,  and  as  a  means 
of  furnishing  the  funds  for  the  accomplishment  of  many  of  the  great- 
est and  most  useful  enterprises  of  the  day,  would  be  impaired.  Within 
the  last  few  years  large  masses  of  them  have  gone  into  general  circu- 
lation, and  in  which  capitalists  have  invested  their  money ;  and  it  is 
not  too  much  to  say  that  a  great  share  of  the  confidence  they  have 
acquired  as  a  desirable  security  for  investment,  is  attributable  to  this 
negotiable  quality,  as  well  on  account  of  the  facility  of  passing  from 
hand  to  hand,  as  the  protection  afforded  to  the  bona  fide  holder. 

It  is  true  that  in  England  the  law  is,  that  a  bond  delivered  in 
blank  as  it  respects  the  payee,  is  void,  and  the  blank  incapable  of 
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being  filled  up  by  the  holder,  either  upon  an  implied  or  express  parol 
authority  from  the  maker.  This  is  maintained  upon  the  principle 
that  the  authority  of  an  agent  to  make  a  deed  for  another  must  be  by 
deed ;  and  also  that  to  admit  the  parol  authority  to  fill  up  the  blank 
would  in  effect  make  a  bond  transferable  and  negotiable,  like  a  bill 
of  exchange  or  exchequer  bill.  liibble  White  v.  McMorine  (6  Mees. 
and  Welsh.  200),  and  Enthoven  y.  Hoyle  et  al.,  in  the  Exch.  (9  Eng. 
L.  and  Eq.  E.  434). 

The  law  had  been  otherwise  held  by  Lord  Mansfield  in  the  case  of 
Texira  v.  Evans,  cited  in  Masten  v.  Miller  (1  Anstruther,  228) ;  but  was 
distinctly  overruled  by  Parke  B.,  in  delivering  the  opinion  of  the 
court  in  the  case  first  above  cited,  and  the  opinion  reaffirmed  by  him 
still  more  strongly  in  the  second  case.   ' 

Courts  of  the  highest  authority  in  this  country  have  followed  Lord 
Mansfield,  and  have  not  hesitated  to  meet  the  fears  expressed  by 
Parke,  B.  (that  the  effect  would  be  to  make  bonds  negotiable),  by 
admitting  the  consequence.  Chief  Justice  Marshall,  in  the  case  of 
the  United  States  v.  Nelson  &  Myers  (2  Brock.  E.  64),  hesitated 
to  reach  this  conclusion,  but  expressed  a  strong  belief  that  at  some 
future  day  it  would  be  by  this  court. 

We  think,  for  the  reasons  above  given,  the  ruling  of  the  court 
below  cannot  be  upheld,  and  that  the  judgment  should  be  reversed, 
with  a  venire  de  novo,  etc. 
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CHAPTER  V. 
POWERS  AND  LIABILITIES  OF   A  COKPORATION. 


IN  RESPECT  OF  CONTRACTS  IN  GENERAL. 


COLMAN  v:  THE  EASTERK  COUNTIES   EAILWAY 
COMPANY. 

(10  Beavan  1,  1846.) 

This  was  a  motion  to  dissolve  a  special  injuQction  under  the  follow- 
ing circumstances :  — 

Under  the  powers  contained  in  their  acts  of  Parliament,  the  East- 
ern Counties  Railway  Company  and  the  Eastern  Union  E^,ilway 
Company  had  formed  a  railroad  from  London  to  Manningtree,  a  place 
within  ten  miles  of  the  port  of  Harwich.  The  directors  of  these  com- 
panies conceived  that  it  would  add  to  the  traffic  and  profits  of  the 
railway  if  a  steam-packet  company  could  be  formed,  communicating 
between  Harwich  and  the  northern  ports  of  Europe,  and  they  accord- 
ingly took  proceedings  for  the  establishment  of  such  a  company. 

A  prospectus  was  issued,  and  a  deed  of  settlement  prepared  where- 
by it  was  proposed  that  the  shares  in  the  projected  company  called 
"The  Harwich  Steam-Packet  Company,"  should  be  offered  to  the 
shareholders  in  the  above-mentioned  railway  companies. 

The  railway  companies  intended  to  guarantee  to  the  shareholders 
in  the  steam-packet  company  a  dividend  of  five  per  cent  per  annum, 
upon  their  paid-up  capital,  until  the  dissolution  of  the  steam-packet 
company;  and  that,  upon  the  dissolution,  the  whole  paid-up  capital 
should  be  paid  by  the  railway  companies  to  the  shareholders  of  the 
Steam-Packet  Company,  in  exchange  for  a  transfer  of  their  assets 
and  property. 

The  plaintiff,  a  shareholder  in  the  Eastern  Counties  Railway  Com- 
pany, objected  to  this,  and  to  prevent  it  he  instituted  this  suit  on  be- 
half of  himself  and  all  other  proprietors  of  shares  in  that  company 
(except  the  defendants)  who  should  come  in  and  contribute  to  the 
expenses  of  the  suit  against  the  company  and  all  the  directors. 

The  bill,  after  alleging  a  case  to  the  above  effect,  stated  that  in 
October,  1846,  the  plaintiff  called  upon  the  secretary  to  inquire  into 
the  nature  of  the  arrangement  between  the  companies,  and  was  in- 
formed that  the  proposed  arrangement  was  of  this  nature ;  that  pas- 
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sengers  should  be  couveyed  from  London  to  Rotterdam,  etc.,  for 
certain  fixed  fares,  and  that  if  it  should  be  found  necessary  that  the 
whole  of  those  fares  should  be  paid  over  to  the  Steam-Packet  Com- 
pany, in  order  to  declare  a  dividend  of  five  per  cent,  the  railway 
company  would  pay  the  whole  amount  received  for  the  fares  to  the 
Steam-Packet  Company. 

The  bill  also  stated  that  many  of  the  proprietors  of  shares  in  the 
Eastern  Counties  Eailway  Company  had  declined  to  take  any  share 
in  the  Steam-Packet  Company,  and  had  altogether  disapproved  of  the 
proposed  arrangement  between  the  railway  cornpany  and  the  Steam- 
Packet  Company ;  but  that  several  proprietors  of  shares  in  the  East- 
em  Counties  Eailway  Company,  upon  the  faj.th  of  the  proposed 
guarantee,  had  accepted  the  shares  allotted  to  them,  and  had  paid 
the  deposits  thereon. 

The  bill  stated  that  no  contract  or  agreement  had  at  present  been 
entered  into  with  the  Harwich  Steam-Packet  Company,  under  the 
common  seal  of  the  Eastern  Counties  Eailway  Company,  or  in  any 
other  manner,  sufficient  to  render  an  agreement  or  contract  legally 
binding  upon  the  said  railway  companies. 

The  bill  prayed  a  declaration  that  it  would  be  a  breach  of  trust  on 
the  part  of  the  directors  of  the  Eastern  Counties  Eailway  Company 
to  enter  into  any  contract,  etc.,  on  behalf  of  the  Eastern  Counties 
Eailway  Company  to  guarantee  to  the  Harwich  Steam-Packet  Com- 
pany any  dividend  on  their  capital,  or  the  repayment  of  the  said 
capital  in  case  of  the  dissolution  of  the  Steam-Packet  Company,  or 
to  apply  any  funds  of  the  railway  company  in  making  any  payment 
to  the  Steam-Packet  Company  for  any  of  the  purposes  aforesaid ; 
and  that  it  might  also  be  declared  that  the  directors  of  the  railway 
company  were  not  authorized  to  make  any  reduction  from  their  usual 
tolls,  etc.,  in  favor  of  any  persons  or  goods  conveyed  to  or  from  Har- 
wich by  any  steam  packet  belonging  to  the  said  Steam-Packet  Com- 
pany; and  that  the  directors  of  the  Eastern  Counties  Eailway 
Company  might  be  restrained  by  injunction  from  entering  into  such 
proposed  arrangement,  or  any  such  contract,  agreement,  or  under- 
taking as  aforesaid,  etc. 

On  the  19th  of  November,  1846,  a  special  injunction  was  granted 
ex  parte  by  the  Master  of  the  Eolls,  to  restrain  the  defendants,  the 
directors,  until  the  26th  of  November,  from  entering  into  the  pro- 
posed arrangement  with  the  Steam-Packet  Company,  or  any  such 
contract,  agreement,  or  undertaking  as  was  mentioned  in  the  bill. 

This  injunction  was  afterwards  continued  till  the  14th  of  Decem- 
ber, when  the  case  was  argued  before  the  Master  lOf  the  Eolls  upon  a 
motion  and  a  cross-motion ;  the  defendants  moving  to  dissolve  the 
injunction,  and  the  plaintiff  moving  to  continue  it. 

In  support  of  the  motion  to  dissolve  the  injunction,  an  affidavit 
was  sworn  by  Mr.  Roney,  the  secretary  of  the  Eastern  Counties  Eail- 
way Company,  stating  that  it  was  the  general  practice  for  railway 
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companies  to  agree  with  the  proprietors  of  coaches,  omnibuses,  and 
other  vehicles  for  the  conveyance  of  passengers  and  goods,  between 
the  various  stations,  on  the  railways  and  adjoining  places,  with  a 
view  to  increase  the  traffic  on  the  railways,  and  that  the  railway  com- 
panies usually  guaranteed  to  the  proprietors  of  the  coaches  or  omni- 
buses a  percentage  of  at  least  £5  per  cent,  and  indemnilied  them 
against  loss  in  the  use  of  their  vehicles ;  that  he  believed  the  pro- 
posed arraiigement  with  the  Harwich  Steam-Packet  Company  would 
be  very  beneficial  to  the  railway  company ;  that  the  arrangement  had 
not  been  agreed  to  by  the  shareholders  in  the  railway  company,  nor 
had  it  been  discussed  at  any  meeting  of  their  shareholders  called  for 
that  purpose ;  and  that  there  were  more  than  eight  thousand  share- 
holders in  the  Eastern  Counties  Railway  Company.' 

He  further  stated  that  the  plaintiff  was  a  wharfinger,  and  in  that 
capacity  was  an  agent  of  the  General  Steam  Navigation  Company, 
and  that  his  solicitors  in  this  suit  were  the  solicitors  of  that  com- 
pany ;  and  that  the  deponent  believed  that  the  bill  had  been  filed  and 
the  injunction  obtained  at  the  instigation  and  request  of  the  General 
Steam  Navigation  Company,  who  feared  that  their  interests  would  be 
injuriously  affected  by  the  establishment  of  the  Harwich  Steam- 
Packet  Company,  and  not  for  the  purpose  of  protecting  the  interests 
of  the  shareholders  in  the  railway  company ;  that  a  special  general 
meeting  of  the  shareholders  in  the  Eastern  Counties  Railway  Com- 
pany had  been  held  on  the  12th  of  November,  1846,  and  that  the 
chairman  of  the  company  had  then  stated  that  nothing  would  be  done 
to  bind  the  shareholders  of  the  railway  company  to  any  arrangement 
with  the  Steam-Packet  Company  until  such  arrangement  should  have 
been  approved  at  a  special  general  meeting  convened  for  that  pur- 
pose ;  and  that  the  directors  had  not  nor  ever  had,  any  intention  of 
entering  into  any  such  contract  without  the  sanction  of  their  share- 
holders.    This  affidavit  was  not  contradicted. 

The  Master  op  the  Rolls  [Lord  Langdale]  :  — 

This  is  a  motion  to  dissolve  an  ex  parte  injunction  restraining  the 
defendants  from  entering  into  a  particular  agreement  with  a  company 
called  the  Harwich  Steam  Packet  Company. 

Three  reasons  have  been  offered  for  dissolving  the  injunction.  One 
is  personal  to  the  plaintiff,  and  as  to  this  I  am  of  opinion,  looking  at 
the  affidavit  of  Mr.  Roney,  that  there  is  not  sufficient  ground  to  say 
that  the  plaintiff  has  not  a  right  to  sue  and  ask  for  an  injunction  if 
the  merits  of  his  case  entitle  him  to  one. 

The  next  objection  is  as  to  the  form  of  the  pleadings,  and  I  do  not 
think  I  should  be  right  in  coming  to  a  conclusion  upon  it,  without 
carefully  examining  the  frame  of  the  record. 

The  third  ground  is  upon  the  merits,  and  I  think  after  the  full  dis- 
cussion the  matter  has  undergone,  and  considering  the  great  and 
extensive  importance  of  the  principle  involved  in  it,  that  I  ought  not 
to  abstain  from  at  once  giving  my  opinion  upon  the  point. 
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There  are  four  parties  to  be  considered :  the  plaintiff ;  the  defend- 
ants, • —  the  Eastern  Counties  Railway  Company,  —  the  Eastern  Union 
Railway  Company,  and  a  company,  or  proposed  company,  called  the 
Harwich  Steam-Packet  Company.  The  plaintiff  is  a  shareholder  in 
the  Eastern  Counties  Railway  Company,  and  has  no  interest  what- 
ever except  in  that  company,  and  he  is  exposed  to  no  liability  except 
such  as  may  be  incurred  in  properly  carrying  on  the  business  of  that 
company. 

I  think  it  right  to  observe  that  companies  of  this  kind,  possessing' 
most  extensive  powers,  have  so  recently  been  introduced  into  this 
country,  that  neither  the  Legislature  nor  courts  of  justice  have  been 
yet  able  to  understand  all  the  different  lights  in  which  their  trans- 
actions ought  properly  to  be  viewed.  We  must,  however,  adhere  to 
ancient  general  and  settled  principles  so  far  as  they  can  be  applied  to 
great  combinations  and  companies  of  this  kind. 

Joint-stock  companies  have  funds  so  extremely  large,  and  exercise 
powers  so  extensive  and  so  materially  aiiecting  the  rights  and  inter- 
ests of  other  persons  and  the  rights  which  the  public  or  the  subjects 
of  Her  Majesty  have  been  accustomed  to  enjoy  under  the  protection 
of  the  laws  established  in  this  kingdom,  that  to  look  upon  a  railway 
company  in  the  light  of  a  common  partnership,  and  as  subject  to  no 
greater  vigilance  than  common  partnerships  are,  would,  I  think,  be 
greatly  to  mistake  the  functions  which  they  perform,  and  the  powers 
which  they  exercise,  of  interference,  not  only  with  the  public,  but 
with  the  private  rights  of  all  individuals  in  this  realm.  We  are  to 
look  upon  those  powers  as  given  to  them  in  consideration  of  a  benefit 
which,  notwithstanding  all  other  sacrifices,  it  is  to  be  presumed  and 
hoped,  on  the  whole,  will  be  obtained  by  the  public.  But  it  being  the 
interest  of  the  public  to  protect  the  private  rights  of  all  individuals, 
and  to  defend  them  from  all  liabilities  beyond  those  necessarily  occa- 
sioned by  the  powers  given  by  the  several  acts,  those  powers  must 
always  be  carefully  looked  to ;  and  I  am  clearly  of  opinion  that  the 
powers  which  are  given  by  an  act  of  Parliament,  like  that  now  in 
question,  extend  no  farther  than  is  expressly  stated  in  the  act,  or  is 
necessarily  and  properly  required  for  carrying  into  effect  the  under- 
taking and  works  which  the  act  has. expressly  sanctioned. 

How  far  those  powers  which  are  necessarily  or  properly  to  be 
exercised  for  the  purposes  intended  by  the  act,  extend,  may  very 
often  be  a  subject  of  great  difficulty.  We  cannot  always  ascertain 
what  they  are.  Ample  powers  are  given  for  the  purpose  of  con- 
structing and  maintaining  the  railway,  and  for  doing  all  those  things 
required  for  its  proper  use  when  made ;  but  I  apprehend,  that  it 
has  nowhere  been  stated,  that  a  railway  company,  as  such,  has  power 
to  enter  into  all  sorts  of  other  transactions.  Indeed,  it  has  been  very 
properly  admitted,  that  railway  companies  have  no  right  to  enter 
into  new  trades  or  businesses  not  pointed  out  by  their  acts  ;  but  it 
has  been  contended,  that  they  have  a  right  to  pledge,  without  limit, 
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the  funds  of  the  company  for  the  encouragement  of  other  trans- 
actions, however  various  and  extensive,  provided  the  object  of  that 
liability  is  to  increase  the  traffic  upon  the  railway,  and  thereby  to 
increase  the  profit  to  the  shareholders.  There  is,  however,  no  author- 
ity for  anything  of  that  kind. 

It  has  been  stated,  that  these  things,  to  a  small  extent,  have 
frequently  been  done  since  the  establishment  of  railways;  but  un- 
less the  acts  so  done  can  be  proved  to  be  in  conformity  with  the 
powers  given  by  the  special  acts  of  Parliament,  under  which  those 
acts  are  done,  they  furnish  no  authority  whatever.  To  suppose  that 
the  acquiescence  of  railway  shareholders,  for  the  last  fifteen  years, 
in  any  transaction  conducted  by  a  railway  company,  is  any  evidence 
whatever  of  their  having  a  lawful  right  to  enter  into  it,  is,  I  think, 
wholly  to  forget  the  sort  of  frenzy  which,  during  that  period,  the 
country  has  been  in.  There  has  been  no  project,  however  wild, 
which  has  not  been  encouraged  by  some  one  or  more  of  these 
companies ;  there  has  been  no  project,  however  wild,  in  which  the 
shareholders  have  not  acquiesced,  either  from  cupidity,  hoping  to 
gain  extraordinary  profits,  beyond  their  first  anticipations,  or  from 
the  terror  of  entering  into  a  contest  with  a  combination  of  per- 
sons so  powerful  as  a  railway  company.  I  must,  in  the  absence 
of  any  legal  decision,  say,  that  I  consider  that  the  acquiescence 
of  the  shareholders  in  such  transactions  affords  no  ground  whatever 
for  the  presumption  of  their  legality. 

I  am  far  from  saying,  that  that  which  is  here  proposed  to  be 
done  might  not  be  profitable  to  this  company,  or  that  it  might  not 
be  a  public  advantage.  I  am  far  from  expressing  an  opinion,  that 
the  establishment  of  a  steamipacket  company  at  Harwich,  com- 
municating with  this  railway,  might  be  not  only  of  public,  but  of 
national  importance,  or  that  it  might  not  be  proper  to  give  this 
company  authority  to  do  that  which  they  are  now  attempting  to 
do,  as  it  seems  to  me,  without  authority  ;  I  mean  to  express  no 
opinion  as  to  this. 

What  they  are  doing  is  this :  under  the  powers  of  this  act  of 
Parliament  enaibling  them  to  do  what  is  required  for  the  construc- 
tion, maintenance,  and  proper  and  convenient  use  of  this  railway, 
they  are  proposing  to  pledge  the  funds  of  this  company,  to  sup- 
port the  proposed  Harwich  Steam-Packet  Company,  to  the  extent 
of  £150,000,  or  even  £300,000.  The  agreement  is  of  this  nature: 
a  proposition  is  made  to  certain  individuals,  to  establish  a  steam- 
packet  company  from  Harwich  to  the  northern  ports,  and  the  direc- 
tors say,  we  will  do  all  that  we  can  to  encourage  the  shareholders 
in  the  railway  company  to  become  shareholders  in  the  steam- 
packet  company.  This  might  be  a  very  legitimate  and  proper 
mode  of  encouragement,  because  it  would  be  done  at  the  expense 
and  risk  of  each  individual,  who  makes  his  own  choice,  whether 
he  will  incur  any  liability.     But  besides  this,  the  directors  of  the 
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i-ailway  company  propose,  whatever  may  be  the  success  of  the  steam- 
packet  company,  and  even  if  it  should  fail,  to  secure  to  the  sub- 
scribers to  the  steam-packet  company  interest  to  the  extent  of  £5 
per  cent  upon  the  capital  out  of  the  funds  of  the  railway  com- 
pany ;  and,  moreover,  if  the  steam-packet  company  should  fail 
altogether,  so  that  it  would  be  proper  to  put  an  end  to  it,  the 
directors  of  the  railway  company  propose  that  the  funds  of  the 
railway  company  shall  be  pledged  to  pay  back  to  every  subscriber 
to  the  steamboat  company  the  full  amount  of  his  subscription. 

It  is  not  proposed  that  the  railway  company  should  directly,  and 
by  their  own  directors,  engage  in  the  steam-packet  company,  and 
carry  on  that  trade ;  but  only  that  they  should  impose  on  the  rail- 
way company,  the  whole  risk  and  liability  not  only  of  paying  inter- 
est at  the  rate  of  £5  per  cent,  but  if  the  transaction  should  turn  out 
an  unprofitable  one,  of  making  good  to  every  shareholder  the  full 
amount  which  he  has  paid.  Is  there  anything  in  this  act  of  Par- 
liament sanctioning  such  a  course  of  proceeding  ?  Do  the  powers 
to  construct,  maintain,  regulate  the  traffic,  and  to  do  all  that  is 
necessary  for  the  purpose  of  carrying  on  and  working  the  railroad, 
imply  that  the  directors  are  to  be  at  liberty  to  pledge  the  funds  of 
the  company  for 'a  completely  different  transaction,  in  the  hope  that 
it  may  turn  out  a  profitable  one,  and  by  being  itself  profitable,  add 
to  the  profits  of  the  railway  company  ?  Surely  there  is  nothing 
in  the  powers  given  by  this  act  of  Parliament  which  can  authorize 
that. 

It  has  been  argued,  that  I  must  either  allow  this  to  be  done,  or  that 
T  must  hold  that  nothing'can  be  done  that  is  at  all  out  of  the  express 
words  of  the  act  of  Parliament.  Now  I  shall  remain  of  opinion,  un- 
til it  has  been  decided  otherwise  by  higher  authority,  that  this  is  not 
within  the  powers  given  by  the  act  of  Parliament ;  and  when  another 
and  a  different  case  is  brought  before  the  Court,  it  will  be  judged  of 
by  the  circumstances  which  attend  it.  But  I  must  say  that,  in  my 
opinion,  to  pledge  the  funds  of  this  company  for  the  purpose  of  sup- 
porting another  company  engaged  in  a  hazardous  speculation,  is  a 
thing  which,  according  to  the  terms  of  this  act  of  Parliament,  they 
liave  not  a  right  to  do.  At  the  same  time,  I  am  far  from  saying, 
that  there  may  not  be  many  small  things,  perhaps  small  excesses  of 
authority,  which  are  obviously  so  beneficial,  that  the  shareholders 
would  all  acquiesce  in  them,  and  never  think  of  complaining  of  them. 
It  does  not,  therefore  follow,  that  they  cannot  do  the  least  thing  not 
expressly  mentioned  in  the  act.  I  believe  they  have  the  power  to  do 
all  such  things  as  are  necessary  and  proper  for  the  purpose  of  carry- 
ing out  the  intention  of  the  act  of  Parliament,  and  they  have  no 
power  of  doing  anything  beyond  it. 

I  do  not  now  intend  to  enter  into  a  discussion  of  how  far  such 
proceeding  is  affected  by  the  principles  of  public  policy ;  but  this 
may  be  observed,  that  if  there  is  any  one  thing  more  desirable  than 
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another,  after  providing  for  the  safety  of  all  persons  travelling  upon 
railways,  it  is  this,  that  the  property  of  railway  companies  should.be 
itself  safe ;  that  a  railway  investment  should  not  be  considered  a  wild 
speculation,  exposing  those  engaged  in  it  to  all  sorts  of  risks,  whether 
they  intended  it  or  not.  Considering  the  vast  property  which  is  now 
invested  in  railways,  and  how  easily  it  is  transferable,  perhaps  one 
of  the  best  things  that  could  happen  to  them  would  be,  that  the  in- 
vestment should  be  of  such  a  safe  nature,  that  prudent  persons  might, 
without  improper  hazard,  invest  their  moneys  in  it.  Quite  sure  am  I, 
that  nothing  of  that  kind  can  be  approached,  if  railway  companies 
should  be  at  liberty  to  pledge  their  funds  in  support  of  any  plausible 
speculations,  not  authorized  by  their  legal  powers,  and  which  might, 
very  possibly,  to  say  the  least,  lead  to  extraordinary  losses  on  the  part 
of  the  railway  company. 

I  repeat,  as  I  said  at  first,  that  I  consider  this  to  be  a  question  of 
great  importance,  not  merely  to  the  railway  companies  who  claim 
these  powers,  but  to  the  public,  in  a  greater  variety  of  ways  than  it 
is  necessary  for  me  to  point  out  upon  this  occasion.  I  say,  there- 
fore, that,  subject  to  the  examination  which  I  shall  feel  it  my  duty 
to  give  to  the  pleadings,  I  shall  not  dissolve  this  injunction.  If  I 
find  that  the  pleadings  are  improperly  framed,  then  I  think  the 
objection  ought  to  be  brought  forwar4  in  another  form,  namely,  by 
demurrer. 

The  Master  of  the  Eolls  stated  [December  23],  that  he  had  examined 
the  bill,  and  was  of  opinion  that  it  had  been  properly  framed,  and 
that  the  injunction  must  be  continued. 


THE  EAST   ANGLIAlSr  RAILWAYS   COMPANY  v.   THE 

EASTERN   COUNTIES   RAILWAY   COMPANY. 

(11  C.  B.  775.     1851.)  1 

Jeevis,  C.  J.,  now  delivered  the  judgment  of  the  court :  ^  — 
This  is  an  action  of  covenant.  The  declaration  states  that  before 
the  contract  was  made,  there  were  four  railway  companies,  each  in- 
corporated by  a  separate  act  of  Parliament,  —  The  Lynn  and  Ely 
Railway  Company,  the  Ely  and  Huntington  Railway  Company,  The 
Lynn  and  Dereham  Railway  Company,  and  the  defendants,  The  East- 
ern Counties  Railway  Company;  that  the  Lynn  and  Ely  Railway 
Company  had  introduced  into  Parliament,  upon  their  own  petition, 

1  The  statement  of  facts  is  omitted. 

2  The  demurrer  was  argued  before  Jervis,  C.  J.,  Mable,  J.,  Williams,  J.,  and 
Talfourd,  J 
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four  bills  for  purposes  connected  with  their  railway ;  that  the  three 
first-named  companies  had  agreed  to  amalgamate  and  form  one  com- 
pany under  the  name  and  style  of  the  East  Anglian  Railways  Com- 
pany ;  and  that  a  bill  was  then  pending  in  Parliament  to  give  effect 
to  such  agreement.  The  declaration  then  states  that  the  defendants 
by  an  indenture  under  their  common  seal,  between  themselves  and 
the  plaintiffs  (comprehending  the  three  first-named  companies,  since 
amalgamated  by  act  of  Parliament),  covenanted  with  the  plaintiffs 
(amongst  other  things)  to  take  a  lease  of  their  railways  upon  certain 
terms  mentioned  in  the  indenture,  and  to  find  the  capital  necessary 
for  the  construction  of  the  extensions,  branches,  and  works  author- 
ized to  be  constructed  by  the  bills  then  pending  in  Parliament,  and 
to  pay  the  costs  of  preparing  and  promoting  such  bills,  whether  the 
same  should  pass  i-nto  law  or  not.  The  declaration  further  states 
that  the  bills  were  proceeded  with ;  that  two  were  passed ;  and  that 
the  costs  of  the  bills,  amounting  to  a  large  sum,  had  not  been  paid  by 
the  defendants  to  the  plaintiffs. 

The  defendants  set  out  the  indenture  upon  oyer,  and  pleaded  that 
the  plaintiffs  had  no  authority  to  grant  leases  of  their  railways  to  thp 
defendants ;  that  they  had  been  unable  to  obtain  acts  of  Parliament 
for  that  purpose ;  that  they  had  abandoned  all  intention  of  so  doing ; 
and  that  several  shareholders  of  the  defendants'  company  (naming 
them)  had  not  assented  to  the  making  or  executing  the  indenture  or 
the  agreement  therein  contained. 

The  plaintiffs  demurred  generally  to  this  plea,  and  the  question  for 
the  opinion  of  the  court  is,  whether,  upon  this  record,  the  plaintiffs 
can  maintain  their  action.  We  are  of  opinion  that  they  cannot,  and 
that  the  defendants  are  entitled  to  judgment. 

The  defendants  are  incorporated  by  the  statute  6  &  7  W.  4,  c.  cvi., 
the  first  section  of  which  enacts  that  certain  persons  shall  be  united 
into  a  company  for  making  and  maintaining  the  railway  mentioned  in 
that  section,  and  other  works  by  that  act  authorized,  and  for  other 
purposes  in  that  act  declared,  and  for  that  purpose  shall  be  one  body 
corporate  by  the  name  and  style  of  "  The  Eastern  Counties  Railway 
Company,"  and  have  perpetual  succession  and  a  common  seal. 

The  third  section  empowers  the  company  to  raise  a  sum  of  money 
for  making  and  maintaining  the  said  railway  and  other  works  author- 
ized by  the  act ;  and  the  6th  section  directs  the  money  so  raised  to  be 
expended  in  and  towards  making  and  maintaining  the  said  railway  and 
other  works,  and  in  otherwise  carrying  the  act  into  execution.  The 
money  raised  on  mortgage  is  to  be  applied  in  the  same  way,  —  §  246 ; 
and  the  profits  of  the  company,  after  defraying  the  expenses  of  mak- 
ing, maintaining,  and  working  the  said  railway,  are  to  be  accounted 
for  and  divided  amongst  the  proprietors  of  the  undertaking,  —  §§  170, 
171. 

This  act  is  a  public  act  accessible  to  all,  and  supposed  to  be  known 
to  all ;  and  the  plaintiffs  must,  therefore,  be  presumed  to  have  dealt 
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with  the  defendants  with  a  full  knowledge  of  their  respective  rights, 
whatever  those  rights  may  be. 

It  is  clear  that  the  defendants  have  a  limited  authority  only,  and 
are  a  corporation  only  for  the  purpose  of  making  and  maintaining  the 
railway  sanctioned  by  the  act;  and  that  their  funds  can  only  be 
applied  for  the  purposes  directed  and  provided  for  by  the  statute. 
Indeed,  it  is  not  contended  that  a  company  so  constituted  can  engage 
in  new  trades  not  contemplated  by  their  act ;  but  it  is  said  that  they 
may  embark  in  other  undertakings,  however  various,  provided  the 
object  of  the  directors  be  to  increase  the  profits  of  their  own  railway. 

This,  in  truth,  is  the  same  proposition  in  another  form ;  for  if  the 
company  cannot  carry  on  a  new  trade,  merely  because  it  was  not 
contemplated  by  the  act,  they  cannot  embark  in  other  undertakings 
not  sanctioned  by  their  act,  merely  because  they  hope  the  speculation 
may  ultimately  increase  the  profit  of  the  shai'eholders.  '  They  cannot 
engage  in  a  new  trade,  because  they  are  a  corporation  only  for  the 
purpose  of  making  and  maintaining  the  Eastern  Counties  Railway. 
What  additional  power  do  they  acquire  from  the  fact  that  the  under- 
taking may  in  some  way  benefit  their  line  ?  Whatever  be  their  ob- 
ject or  the  prospect  of  success,  they  are  still  but  a  corporation  for  the 
purpose  only  of  making  and  maintaining  the  Eastern  Counties  Rail- 
way; and  if  they  cannot  embark  in  new  trades  because  they  have 
only  a  limited  authority,  for  the  same  reason  they  can  do  nothing  not 
authorized  by  their  act,  and  not  within  the  scope  of  their  authority. 

Every  proprietor  when  he  takes  shares  has  a  right  to  expect  that 
the  conditions  upon  which  the  act  was  obtained  will  be  performed ; 
and  it  is  no  sufficient  answer  to  a  shareholder  expecting  his  dividend, 
that  the  money  has  been  expended  upon  an  undertaking  which  at 
some  remote  period  may  be  highly  beneficial  to  the  line.  The  pub- 
lic also  has  an  interest  in  the  proper  administration  of  the  powers 
conferred  by  the  act.  The  comfort  and  safety  of  the  line  may  be 
seriously  impaired,  if  the  money  supposed  to  be  necessary,  and  des- 
tined by  Parliament  for  the  maintenance  of  the  railway,  be  expended 
in  other  undertakings  not  contemplated  when  the  act  was  obtained, 
and  not  expressly  sanctioned  by  the  Legislature. 

The  cases  in  equity  which  have  been  cited,  proceeded  upon  this 
view  of  the  subject,  and  were  decided  not  because  the  particular  act 
restrained  by  injunction  was  a  breach  of  trust,  but  because  it  was 
not  within  the  scope  of  the  directors'  authority,  was  not  justified  by 
the  statute,  and  was  therefore  illegal.  In  Colman  v.  The  Eastern 
Counties  Railway  Company  (10  Beavan,  15),  the  Master  of  the  Rolls 
(Lord  Langdale)  says :  "  It  has  been  very  properly  admitted  that 
railway  companies  have  no  right  to  enter  into  new  trades  or  b'.isi- 
nesses  not  pointed  oitt  by  the  acts ;  but  it  has  been  contended  that 
they  have  a  right  to  pledge,  without  limit,  the  funds  of  the  company 
in  the  encouragement  of  other  transactions,  however  various  and 
extensive,  provided  the  object  of  that  liability  is  to  increase  the 
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traffic  upon  the  railway  and  thereby  to  increase  the  profit  to  the 
shareholders.  There  is,  however,  no  authority  for  anything  of  that 
kind."  So  in  Salomons  v.  Laing  (12  Beavan,  352),  he  says  :  "A  rail- 
way company  incorporated  by  act  of  Parliament  is  bound  tQ  apply  all 
the  moneys  and  property. of  the  company  for  the  purposes  directed 
and  provided  for  by  the  act,  and  for  no  other  purpose  whatsoever." 

The  same  principle  was  adopted  by  the  Lord  Chancellor  in  the 
case  of  Bagshaw  v.  The  Eastern  Union  Railway  Company  (2  M'Naght. 
&  G.  389)  by  Lord  Cranworth,  in  Beman  v.  Bufford  (as  reported  in 
the  Jurist  tor  this  year,  15  Jurist,  914)  and,  as  we  are  told,  by  Vice- 
Chancellor  Turner,  in  the  case  of  The  Great  Northern  Railway  Com- 
pany V.  The  Eastern  Counties  Railway  Company.  In  the  last  two 
cases  the  learned  judges  treated  questions  similar  to  the  present  as 
purely  legal  questions,  and  therefore  directed  cases  to  be  stated  for 
the  opinion  of  a  court  of  law;  but  at  the  same  time  expressed  their 
opinion  that  the  contracts  were  illegal  and  therefore  void. 

If  the  contract  is  illegal,  as  being  contrary  to  the  act  of  Parlia- 
ment, it  is  unnecessary  to  consider  the  effect  of  dissentient  share- 
holders ;  for,  if  the  company  is  a  corporation  only  for  a  limited 
purpose,  and  a  contract  like  that  under  discussion  is  not  within  their 
authority,  the  assent  of  all  the  shareholders  to  such  a  contract,  though 
it  may  make  them  all  personally  liable  to  perform  such  contract, 
would  not  bind  them  in  their  corporate  capacity  or  render  liable  their 
corporate  funds. 

But  it  is  said  that  it  does  not  sufficiently  appear  upon  this  record 
that  the  bills  in  Parliament,  and  for  which  the  defendants  covenanted 
to  pay  the  costs,  were  not  connected  with  the  defendants'  railway. 
If  railway  companies  could  embark  in  undertakings  collateral  to  their 
main  line,  merely  because  the  main  line  might  in  the  result  be  bene- 
fited, there  would  be  much  in  this  objection;  but  upon  the  view  which 
we  have  above  expressed,  the  objection  cannot  prevail. 

We  know  that  each  of  the  four  litigant  companies  has  a  separate 
act  of  Parliament;  we  know  that  the  statute  incorporating  the  de- 
fendants' company  gives  no  authority  respecting  the  bills  promoted 
by  the  plaintiffs ;  and  we  are  therefore  bound  to  say  that  any  con- 
tract relating  to  such  bills  is  not  justified  by  the  act  of  Parliament,  is 
not  within  the  scope  of  the  authority  of  the  company  as  a  corpora^ 
tion,  and  is  therefore  void. 

For  these  reasons  we  are  of  opinion  that  there  ought  to  be  judg- 
ment for  the  defendants.  Judgment  for  the  defendants. 

VOL.  I.  — 10 
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PEAECE  V.  EAILROAD  COMPANIES. 

{21  How.  (U.S.)  Ml.    1858.) 

This  case  was  brought  up  by  writ  of  error  from  the  Circuit  Court 
of  the  [Jnited  States  for  the  district  of  Indiana. 

Mb.  Justice  Campbell  delivered  the  opinion  of  the  court :  — 

The  defendants  are  separate  corporations,  existing  under  the  laws 
of  Indiana,  and  were  created  to  construct  distinct  lines  of  railroad 
that  connect  at  Indianapolis,  in  that  State.  The  plaintiff  is  the  as- 
signee of  live  promissory  notes,  that  were  executed  under  conditions 
set  forth  in  the  declaration,  and  of  which  he  h'ad  notice.  The  two 
corporations  (defendants),  some  time  before  the  date  of  the  notes, 
were  consolidated  by  agreement,  and  assumed  the  name  of  the  Madi- 
son, Indianapolis,  and  Peru  Railroad  Company  ;  and  under  that  name, 
and  under  a  common  board  of  management,  conducted  the  business  of 
both  lines  of  road. 

While  the  business  of  the  two  corporations  was  thus  directed  and 
managed,  the  president  of  the  consolidated  company  gave  these  notes 
in  its  name  in  payment  for  a  steamboat,  which  was  to  be  employed  on 
the  Ohio  Eiver,  to  run  in  connection  with  the  railroads.  After  the 
execution  of  the  notes,  and  the  acquisition  of  the  boat,  this  relation 
between  the  corporations  was  dissolved,  by  due  course  of  law,  and  at 
the  commencement  of  the  suit  each  corporation  was  managing  its  own 
affairs.  The  plaintiff  claims  that  the  two  corporations  are  jointly 
bound  for  the  payment  of  the  notes  ;  but  the  Circuit  Court  sustained 
a  demurrer  to  the  declaration. 

The  rights,  duties,  and  obligations  of  the  defendants  are  defined  in 
the  acts  of  the  Legislature  of  Indiana  under  which  they  were  organ- 
ized, and  reference  must  be  had  to  these  to  ascertain  the  validity  of 
their  contracts.  Ttey  empower  the  defendants  respectively  to  do  all 
that  was  necessary  to  construct  and  put  in  operation  a  railroad  be- 
tween the  cities  which  are  named  in  the  acts  of  incorporation.  There 
was  no  authority  of  law  to  consolidate  these  corporations,  and  to  place 
both  under  the  same  management,  or  to  subject  the  capital  of  the  one 
to  answer  for  the  liabilities  of  the  other ;  and  so  the  courts  of  Indiana 
have  determined.  But  in  addition  to  that  act  of  illegality,  the  mana- 
gers of  these  corporations  established  a  steamboat  line  to  run  in  con- 
nection with  the  railroads,  and  thereby  diverted  their  capital  from 
the  objects  contemplated  by  their  charters,  and  exposed  it  to  perils 
for  which  they  afforded  no  sanction.  Now,  persons  dealing  with  the 
managers  of  a  corporation  must  take  notice  of  the  limitations  imposed 
upon  their  authority  by  the  act  of  incorporation.  Their  powers  are 
conceded  in  consideration^ of  the  advantage  the  public  is  to  receive 
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from  their  discreet  and  intelligent  employment,  and  the  public  have 
an  interest  that  neither  the  managers  nor  stockholders  of  the  corpo- 
ration shall  transcend  their  authority.  In  McGregor  v.  The  Official 
Manager  of  the  Deal  &  Dover  Railway  Go.  (16  L.  and  Eq.  180),  it  was 
considered  that  a  railway  company  incorporated  by  act  of  Parliament 
was  bound  to  apply  all  the  funds  of  the  company  for  the  purposes 
directed  and  provided  for  by  the  act,  and  for  no  other  purpose  what- 
ever, and  that  a  contract  to  do  something  beyond  these  was  a  con- 
tract to  do  an  illegal  act,  the  illegality  of  which,  appearing  by  the 
provisions  of  a  public  act  of  Parliament,  must  be  taken  to  be  known 
to  the  whole  world.  In  Colman  v.  The  Eastern  Counties  Railway 
Go.  (10  Beav.  1),  Lord  Langdale,  at  the  suit  of  a  shareholder,  re- 
strained the  corporation  from  using  its  funds  to  establish  a  steam 
communication  between  the  terminus  of  the  road  (Harwich)  and  the 
northern  ports  of  Europe.  The  directors  of  the  company  vindicated 
the  appropriation  as  beneficial  to  the  company,  and  that  similar  ar- 
rangements were  not  unusual  among  railway  companies.  Lord  Lang- 
dale  said  :  "  Ample  powers  are  given  for  the  purpose  of  constructing 
and  maintaining  the  railway,  and  for  doing  all  those  things  required 
for  its  proper  use  when  made.  But  I  apprehend  that  it  has  nowhere 
been  stated  that  a  railway  company,  as  such,  has  power  to  enter  into 
all  sorts  of  other  transactions.  Indeed,  it  has  been  very  properly  ad- 
mitted that  railway  companies  have  no  right  to  enter  into  new  trades 
or  businesses  not  pointed  out  by  the  acts.  But  it  has  been  contended 
that  they  have  a  right  to  pledge,  without  limit,  the  funds  of  the  com- 
pany for  the  encouragement  of  other  transactions,  however  various 
and  extensive,  provided  that  the  object  of  that  liability  is  to  increase 
the  traffic  upon  the  r'ailway,  and  thereby  to  increase  the  profit  to  the 
shareholders. 

"  There  is,  however,  no  authority  for  anything  of  that  kind.  It  has 
been  stated  that  these  things,  to  a  small  extent,  have  been  frequently 
done  since  the  establishment  of  railways  ;  but  unless  the  acts  so  done 
can  be  proved  to  be  in  conformity  with  the  powers  given  by  the  spe- 
cial acts  of  Parliament  under  which  those  acts  are  done,  they  furnish 
no  authority  whatever.  In  the  East  Anglian  Railvjay  Go.  v.  The 
Eastern  Counties  Railway  Go.  (11  C.  B.  803),  the  court  say  the  statute 
incorporating  the  defendants'  company  gives  no  authority  respecting 
the  bills  in  Parliament  promoted  by  the  plaintiffs,  and  we  are  there- 
fore bound  to  say  that  any  contract  relating  to  such  bills  is  not  justi- 
fied by  the  act  of  Parliament,  is  not  within  the  scope  of  the  authority 
of  the  company  as  a  corporation,  and  is  therefore  void." 

We  have  selected  these  cases  to  illustrate  the  principle  upon  which 
the  decision  of  this  case  has  been  made.  It  is  not  a  new  principle  in 
the  jurisprudence  of  this  court.  It  was  declared  in  the  early  case  of 
Head  v.  Providence  Insurance  Go.  (2  Cr.  127),  and  has  been  reaffirmed 
in  a  number  of  others  that  followed  it.  Sa,nk  of  Augusta  v.  Earle 
(13  Pet.  519);  Perrine  v.  Ches.  and  Ohio  Railroad  Co.  (9  How.  172). 
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It  is  contended,  that  because  the  steamboat  was  delivered  to  the 
defendants,  and  has  been  converted  to  their  use,  they  are  responsible. 
It  is  enough  to  say,  in  reply  to  this,  that  the  plaiutitt  was  not  the 
owner  of  the  boat,  nor  does  he  claim  under  an  assignment  of  the 
owner's  interest.  His  suit  is  instituted  on  the  notes,  as  an  indorsee  ; 
and  the  only  question  is,  had  the  corporation  the  capacity  to  make 
the  contract,  in  the  fulfilment  of  which  they  were  executed  ?  The 
opinion  of  the  court  is,  that  it  was  a  departure  from  the  business  of 
the  corporation,  and  that  their  officers  exceeded  their  authority. 

Judgment  affirmed'. 


DOWNING  V.  MOUNT  WASHINGTON  EOAD  COMPANY. 
(40  N.  H.  230.     1860.) 

Assumpsit,  brought  by  Lewis  Downing  &  Sons,  to  recover  the  price 
of  eight  omnibuses,  and  a  model  for  the  same,  one  light  wagon,  and 
one  baggage  Wagon,  made  for  the  defendants,  under  a  contract  entered 
into  by  D.  0.  Macomber,  president  of  the  defendant  corporation  in 
their  behalf. 

The  light  wagon  was  made  and  sent  to  one  Cavis,  the  agent  for 
building  the  road,  and  was  used  by  him  in  making  it.  The  omni- 
buses and  baggage  wagon  were  intended  to-  be  used  in  conveying 
passengers  up  and  down  the  mountain,  after  the  road  was  completed. 
The  omnibuses  were  constructed  in  a  peculiar  way,  and  are  not  fit 
for  use  on  ordinary  roads. 

By  their  act  of  incorporation,  passed  July  1,  1863,  the  corporation 
was  empowered  to  lay  out,  make,  and  keep  in  repair,  a  road  from  such 
point  in  the  vicinity  of  Mt.  Washington  as  they  may  deem  most 
favorable,  to  the  top  of  said  mountain,  etc.,  and  thence  to  some  point 
on  the  northwesterly  side  of  said  mountain,  etc.,  to  take  tolls  of  pas- 
sengers and  for  carriages,  to  build  and  own  toll-houses,  and  to  take 
land  for  their  road. 

The  corporation  was  duly  organized,  and  at  a  meeting  of  the  direc- 
tors on  the  31st  of  August,  1853,  before  said  contract  was  made,  it 
was  "voted  that  the  president  be  the  legal  agent  and  commissioner 
of  the  company ; "  and  his  compensation  as  such  was  fixed. 

"The  president "  was  "  directed  to  proceed  with  the  letting  of  the 
work  for  the  construction  of  the  road,  .  .  .  the  obtaining  the  light 
of  way,"  and  "  what  other  action  he  shall  deem  proper  for  the  inter- 
ests of  the  company,"  etc. 

A  committee  was  appointed  "to  settle  in.  relation  to  the  right  of 
way,  etc.,  and  in  relation  to  land  on  which  to  build  stables  and  other 
buildings,  for  the  use  of  the  road,  and  also  for  building  all  such 
stables  and  houses  as  may  be  necessary  for  the  operations  of  the 
company." 
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It  appeared  that  by  an  additional  act,  passed  July  12,  1856,  the 
corporation  were  authorized  "  to  erect  and  maintain,  lease  and  dis- 
pose of  any  building  or  buildings,  which  may  be  found  convenient 
for  the  accommodation  of  their  business,  and  of  the  horses  and  car- 
riages and  travellers  passing  over  said  road." 

The  defendants  denied  the  authority  of  Macomber  to  make  such 
a  contract  in  behalf  of  the  corporation,  and  the  power  of  the  cor- 
poration under  its  charter  either  to  authorize  or  to  enter  into  such  a 
contract. 

Bell,  C.  J. :  — 

Corporations  are  creatures  of  the  Legislature,  having  no  other 
powers  than  such  as  are  given  to  them  by  their  charters,  or  such 
as  are  incidental,  or  necessary  to  carry  into  effect  the  purposes  for 
which  they  were  established.  Trustees  v.  Peaslee  (15  N.  H.  330)  ; 
Perrine  v.  Chesapeake  Canal  Co.  (9  How.  172).  In  giving  a  construc- 
tion to  the  powers  of  a  corporation,  the  language  of  the  charter  should 
in  general  neither  be  construed  strictly  nor  liberally,  but  according 
to  the  fair  and  natural  import  of  it,  with  reference  to  the  purposes 
and  objects  of  the  corporation.  Enfield  Bridge  v.  Hartford  B.  R.  (17 
Conn.  464) ;   Strauss  v.  Eagle  Co.  (5  Ohio  (n.  s.)  39). 

If  the  powers  conferred  are  against  common  right,  and  trench  in 
any  way  upon  the  privileges  of  other  citizens,  they  are,  in  cases  of 
doubt,  to  be  construed  strictly,  but  not  so  as  to  impair  or  defeat  the 
objects  of  the  incorporation. 

In  the  present  case  the  power  to  take  the  lands  of  others,  and  to 
take  tolls  of  travellers,  must  be  strictly  construed,  if  doubts  should 
arise  on  those  points ;  but  it  is  not  seen  that  the  other  grants  to  the 
defendant  corporation  should  not  receive  a  fair  natural  construction. 

The  charter  of  the  Mount  Washington  Road  empowers  them  to  lay 
out,  make  and  keep  in  repair,  a  road  from  Peabody  River  Valley  to 
the  top  of  Mount  Washington,  and  thence  to  some  point  on  the  north- 
west side  of  the  mountain.  It  grants  tolls  on  passengers  and  car- 
riages, and  authorizes  them  to  take  lands  of  others  for  their  road, 
and  to  build  and  own  toll-houses,  and  erect  gates,  and  appoint  toll- 
gatherers  to  collect  their  tolls.  The  remaining  provisions  contain  the 
ordinary  powers  of  corporations  relating  to  directors,  stock,  dividends, 
meetings,  etc.     Laws  of  1853,  chapter  1486. 

This  chapter  confers  the  usual  powers  heretofore  granted  to  turn- 
pike corporations,  and  no  others.  The  most  natural  and  satisfactory 
mode  of  ascertaining  what  are  the  powers  incidentally  granted  to  such 
companies,  is  to  inquire  what  powers  have  been  usually  exercised 
under  them,  without  question  by  the  public  or  by  the  corporators. 
It  may  be  safely  assumed  that  the  powers  which  have  not  heretofore 
been  found  necessary,  and  have  not  been  claimed  or  exercised  under 
such  charters,  are  not  to  be  considered  generally  as  incidentally 
granted.  Such  charters  have  in  former  years  been  very  common  in 
this  and  other  States,  and  they  have  not,  so  far  as  we  are  aware,  been 
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understood  as  authorizing  the  corporations  to  erect  hotels,  or  to  es- 
tablish stage  or  transportation  lines,  to  purchase  horses  or  carriages, 
or  to  employ  drivers  in  transporting  passengers  or  freight  over  their 
roads;  and  no  such  powers  have  anywhere  been  claimed  or  exer- 
cised under  them.  We  are,  therefore,  of  opinion  that  the  power  to 
establish  stage  and  transportation  lines  to  and  from  the  mountain, 
to  purchase  carriages  and  horses  for  the  purpose  of  carrying  on  such 
a  business,  was  not  incidentally  granted  to  the  defendant  corporation 
by  their  charter.     State  v.  Commissioners  (3  Zab.  510). 

But  it  is  contended  that  the  power  to  make  this  contract  is  con- 
ferred by  the  act  in  amendment  of  the  charter,  passed  July  12,  1856. 
By  this  act  the  corporation  may  "  erect  and  maintain,  lease  and  dis- 
pose of  any  building  or  buildings  which  may  be  found  convenient  for 
the  accommodation  of  their  business,  and  of  the  horses  and  carriages 
and  travellers  passing  over  their  said  road."  By  their  business,  which 
the  buildings  to  be  erected  were  designed  to  accommodate,  it  is  said 
the  Legislature  must  have  intended  some  permanent  and  continuing 
business  beyond  that  of  merely  building  and  maintaining  a  road ;  and 
that  it  could  be  no  other  than  that  of  erecting  a  hotel  on  t]je  moun- 
tain, and  establishing  lines  of  carriages,  for  the  purpose  of  carrying 
visitors  up  and  down  the  mountain. 

But  the  foundation  of  this  implication  is  very  slight.  The  express 
grant  is  of  an  authority  to  erect,  etc.,  buildings,  not  of  all  kinds,  but 
such  as  may  be  found  convenient  for  the  accommodation  of  their 
business,  and  of  travellers,  etc.  The  business  here  referred  to  must 
be  understood  to  be  such  as  they  are  by  their  charter  authorized  to 
engage  in.  If  nothing  had  been  said  of  horses  and  travellers,  there 
could  hardly  be  any  foundation  for  the  idea  that  a  hotel  could  have 
been  contemplated  by  the  Legislature.  Buildings  suitable  for  the  ac- 
commodation of  their  toll-gatherers  and  workmen  employed  on  their 
road,  would  probably  be  thought  everything  the  Legislature  intended 
to  authorize  by  this  additional  act.  Connected  as  this  authority  now 
is  with  travellers,  horses,  and  carriages,  there  is  scarce  a  pretence  for 
argument  that  this  additional  act  goes  any  further  than  the  original 
act,  to  authorize  a  stage  and  transportation  company.  It  is  not  un- 
likely that  some  of  the  projectors  of  this  enterprise  intended  to  secure 
much  more  extensive  rights  than  those  of  a  turnpike  and  hotel  com- 
pany, but  it  seems  certain  they  have  not  exhibited  this  feature  of 
their  case  to  the  Legislature  so  distinctly  as  to  secure  their  sanction, 
and  the  charter  and  its  amendment  as  yet  justifies  them  in  no  such 
claim. 

The  power  of  buying  and  selling  real  and  personal  property  for  the 
legitimate  purposes  of  the  corporation,  and  the  power  of  contracting 
generally  for  the  same  purposes,  within  the  limits  prescribed  by  the 
charter,  being  granted,  we  understand  the  principle  to  be,  that  their 
purchases,  sales,  and  contracts  generally,  will  be  presumed  to  be 
made  within  the  legitimate  scope  and  purpose  of  the  corporation 
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uatil  the  contrary  appears,  and  that  the  burden  of  showing  that  any 
contract  of  a  corporation  is  beyond  its  legitimate  powers,  rests  on  the 
party  who  objects  to  it.  Indiana  v.  Woram,  (6  Hill,  37)  ;  Ex  parte 
Peru  Iron  Company  (7  Cow.  540)  ;  Farmer'' s  Loan  v.  Clowes  (3  Comst. 
470) ;  Same  v.  Curtis  (3  Seld.  466) ;  Biers  v.  Phenix  Company  (14 
Barb.  358). 

If  a  corporation  attempt  to  enforce  a  contract  made  with  them  in  a 
case  beyond  the  legitimate  limits  of  their  corporate  power,  that  fact, 
being  shown,  will  ordinarily  constitute  a  perfect  defence.  Green  v. 
Seymour  (3  Sandf.  Ch.  286)  ;  Bangor  Boom  v.  Whiting  (29  Me.  123)  ; 
Life,  &o.  Company  v.  Manufacturers,  Sec.  Company  (7  "W'end.  31) ; 
New  York,  &c.  Insurance  Company  v.  TLly  (5  Conn.  660). 

And  if  a  suit  is  brought  upon  a  contract  alleged  to  be  made  by  the 
corporation,  but  which  is  shown  to  be  beyond  its  corporate  power  to 
enter  into,  the  contract  will  be  regarded  as  void,  and  the  corporation 
may  avail  themselves  of  that  defence.  Beach,  v.  Fulton  Bank  (3 
Wend.  673) ;  Albert  v.  Savings  Bank  (1  Md.  Ch.  Dec.  407)  ;  Abbot  v. 
Baltimore,  &e.  Company  (1  Md.  Ch.  Dec.  642) ;  Strauss  v.  FJagle  In- 
surance Company  (6  Ohio,  n.  s.  69)  ;  Baron  v.  Mississippi  Insurance 
Company  (31  Miss.  116) ;  Bank  of  Genesee  v.  Patchin  Bank  (3  Kern. 
315) ;  Gage  v.  Newmarket  (18  Q.  B.  457). 

The  contract  set  up  in  this  case  was  made  not  by  the  corporation 
itself,  by  a  vote,  nor  by  an  agent  expressly  authorized  to  sign  a  con- 
tract already  drawn,  but  it  was  made  by  the  president  of  the  corpora- 
tion, acting  under  an  appointment  as  their  general  agent ;  and  it  is 
argued  that  he  was  fully  authorized  by  votes  of  the  corporation  to 
bind  them  by  such  a  contract  as  the  present ;  but  it  is  not  necessary 
to  consider  this  question,  as  we  think  it  settled  that  the  powers  of  the 
agents  of  corporations  to  enter  into  contracts  in  their  behalf  are 
limited,  by  the  nature  of  things,-  to  such  contracts  as  the  corporations 
are  by  their  charters  authorized  to  make.  This  principle  is  distinctly 
recognized  in  MeCullough  v.  Moss  (5  Den.  667)  ;  overruling  the  case 
of  Moss  V.  Rossie  Lead  Co.  (5  Hill.  137),  and  in  Central  Bank  v.  Em- 
pire Co.  (26  Barb.  23)  ;  Bank  of  Genesee  v.  Patchin  Bank  (3  Kern. 
315). 

The  same  want  of  power  to  give  authority  to  an  agent  to  con- 
tract, and  thereby  bind  the  corporation  in  matters  beyond  the  scope 
of  their  corporate  objects,  must  be  equally  conclusive  against  any 
attempt  to  ratify,  such  contract.  What  they  cannot  do  directly  they 
cannot  do  indirectly.  They  cannot  bind  themselves  by  the  ratifica- 
tion of  a  contract  which  they  had  no  authority  to  make.  (5  Den. 
567,  above  cited.)  The  power  of  the  agent  must  be  restricted  to 
the  business  which  the  company  was  authorized  to  do.  Within  the 
scope  ,of  the  business  which  they  had  power  to  transact,  he,  as  its 
agent,  may  be  authorized  to  act  for  it,  but  beyond  that  he  could 
not  be  authorized,  for  its  powers  extend  no  further. 

This  view    seems    to    us    entirely  conclusive   against   the   claim 
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made  for  the  omnibuses  and  model,  and  probably  for  the  baggage 
wagon. 

As  to  the  light  wagon,  that  may  stand  on  a  different  ground.  Such 
a  wagon  might  be  useful  and  necessary  for  the  use  of  the  agent  of  the 
company,  in  conducting  the  undoubted  business  of  the  corporation,  — 
the  building  and  maintaining  the  road. 

We  are  unable  to  assent  to  the  position  taken  in  the  argument,  that 
a  ratification  of  part  is  a  ratification  of  the  whole  contract.  While 
the  corporation  may  be  restricted  from  ratifying  a  contract  beyond 
the  scope  of  the  objects  of  the  corporation,  there  could  be  no  such  ob- 
jection as  to  any  matter  clearly  within  their  power.  The  other  con- 
tracting party  might  have  a  right  to  reject  such  ratification,  claiming 
that  the  contract  is  entire,  and  if  not  ratified  as  such,  it  should  not 
be  made  good  for  a  part  only.  But  if  they  claim  the  benefit  of  the 
partial  ratification,  the  corporation  can  hardly  object. 


ASHBUEY  COMPANY  v:  EICHE. 
(L.R.l  H.  L.  653.    1875.) 

Me.  John  Ashbury  had  carried  on  at  two  places  in  Lancashire  a 
very  extensive  business  in  making  railway  carriages  and  wagons,  turn- 
tables, points,  crossings,  and  roofs,  and  other  things  of  a  like  sort 
needed  by  a  railway  company,  but  had  not  been  concerned  in  the 
construction  of  railways  themselves. 

A  company  called  "  The  Ashbury  Railway  Carriage  and  Iron  Com- 
pany," incorporated  under  the  Companies  Act,  1862,  was  started  for 
the  purpose  of  buying  Mr.  John  Ashbury's  business,  and  among  the 
other  articles  in  the  agreement  for  its  purchase  was  this,  that  the  said 
John  Ashbury  shall  not  be  interested  (except  as  shareholder  in  a  com- 
pany) in  "  the  business  of  a  railway-carriage  maker,  iron  manufac- 
turer or  contractor,  or  any  other  business  or  bra"nch  of  business  there- 
tofore carried  on  by  him  at  the  said  works." 

A  Memorandum  of  Association  of  the  company,  dated  on  the  12th 
of  September,  1862,  was  drawn  up.  By  the  3rd  clause  of  this  memo- 
randum of  association  the  objects  of  the  company  were  thus  defined  • 
"  The  objects  for  which  the  company  is  established  are  to  make  and 
sell,  or  lend  on  hire,  railway-carriages  and  wagons,  and  all  kinds  of 
railway  plant,  fittings,  machinery,  and  rolling-stock ;  to  carry  on  the 
business  of  mechanical  engineers  and  general  contractors ;  to  purchase 
and  sell,  as  merchants,  timber,  coal,  metals,  or  other  materials  •  and 
to  buy  and  sell  any  such  materials  on  commission,  or  as  agents." 

The  Articles  of  Association  recited  an  agreement  to  purchase  the 
business  of  John  Ashbury.     The  first  portion  of  these  articles  need 
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not  be  referred  to.  In  a  second  portion  (whicli  was  marked  by  a  dif- 
ferent enumeration  of  clauses),  under  the  heading  "  Business,"  the  4th 
clause  was  in  these  terms  :  "  An  extension  of  the  company's  business 
beyond  or  for  other  than  the  objects  or  purposes  expressed  or  implied 
in  the  memorandum  of  association  shall  take  place  oaly  in  pursuance 
of  a  special  resolution."  By  clause  36  of  the  articles  it  was  provided 
that  "  the  directors  may,  with  the  sanction  of  a  special  resolution  of 
the  company,  previously  given  in  general  meeting,  increase  its  capi- 
tal," etc.  By  clause  68  the  directors  were  to  have  the  general  conduct 
of  the  business  of  the  company,  and  to  "  exercise  all  such  powers  of 
the  company  as  are  not,  by  the  Act  of  Parliament  or  the  regulations 
of  the  company,"  to  be  exercised  in  general  meeting.  By  clause  70 
the  directors  might  "  at  any  board  meeting  direct  the  affixing  of  the 
seal  of  the  company  to  any  deed  or  document."  By  clause  85  the  di- 
rectors might  delegate  "  any  of  their  powers  to  committees  consisting 
of  such  member  or  members  of  their  body  as  they  shall  think  fit." 

In  1864  Mr.  Eiche,  the  defendant  in  error,  was  carrying  on  business 
in  Belgium,  in  partnership  with  his  brother  (since  deceased),  as  a  rail- 
way contractor.  On  the  14th  of  March,  1864,  the  Belgian  Government 
granted  to  certain  persons  named  Gillon  and  Bertsoen  a  provisional 
concession  for  making  a  line  of  railway  from  Antwerp  to  Tournay,  the 
payment  of  two  sums  of  £4,000  and  £16,000  being  settled  as  what  is 
called  "  caution  money,"  The  two  concessionaries  desired  a  company 
to  be  formed  to  carry  this  concession  into  effect.  It  was  agreed  that 
Messrs.  Eiche  were  to  have  the  construction  of  the  line ;  and  in  the 
early  part  of  1865  the  two  concessionaries  and  Messrs.  Eiche  and  the 
directors  of  the  Ashbury  Company  met  together,  and  agreed  to  form 
a  company  (Societe  Anonyme)  to  work  the  concession.  The  arrange- 
ment was  for  the  Ashbury  Company  to  purchase  the  concession  from 
Messrs.  Gillon  for  £70,000,  and  to  give  the  contract  for  its  construc- 
tion to  Messrs.  Eiche,  the  company  thus  becoming,  in  fact,  the  con- 
tractor for  the  construction  of  the  line.  In  this  negotiation  Mr.  James 
Ashbury,  one  of  the  directors  of  the  English  company,  represented 
that  company,  and  entered  into  the  contracts.  Sir  Cusack  Eoney 
afterwards  acted  in  the  same  character. 

The  formation  of  a  societe  anonyme  in  Belgium,  and  the  agreement 
with  Messrs.  Eiche  that  they  should  construct  the  line,  —  the  Ash- 
bury company  undertaking  to  supply  the  societe  anonyme  with  the 
requisite  funds,  —  was  said  to  have  been  adopted  because  the  rails, 
etc.,  supplied  by  a  Belgian  house  would  be  free  from  the  duty  that 
the  Belgian  Government  imposed  on  rails  imported  from  England, 
and  consequently  the  profit  from  the  construction  of  the  line  would 
be  increased.  Messrs.  Eiche  began  and  for  some  time  continued  the 
works  for  the  construction  of  the  line ;  and  for  some  time  too  the 
Ashbury  directors  paid,  in  the  name  of  their  company,  money  to 
the  societe  anonyme  to  which  Messrs.  Eiche  had  become  entitled. 

Difficulties  about  payment  arose  as  the  work  went  on,  the  English 
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shai-eliolders  not  adopting  the  views  of  their  directors  as  to  the 
speculation. 

In  May,  1867,  there  was  an  "  extraordinary  meeting  of  the  share- 
holders of  the  company,"  at  which  a  report  was  read  from  a  commit- 
tee previously  appointed  at  the  general  meeting  of  December,  1866. 
This  report  disapproved  of  what  had  been  done  by  the  directors  in 
the  matter  of  the  Belgian  railway  (and  likewise  of  what  had  been 
done  by  them  in  a  similar  manner  with  respect  to  a  Spanish  railway), 
and  contained  the  following  declarations  :  "  As  regards  the  two  rail- 
way concessions,  the  committee  consider  the  items  appertaining  to 
these  concessions  should  not  have  appeared  in  the  company's  books, 
nor  in  the  balance  sheets.  But  looking  at  the  important  interests 
involved,  and  the  extent  to  which  they  would  be  jeopardized  by  pro- 
ceedings in  chancery  extending  over  a  considerable  period,  they  would 
recommend  the  shareholders  to  endeavor  to  effect  an  amicable  settle- 
ment with  the  directors,  without  having  recourse  to  legal  proceedings." 

The  annual  meeting  was  held  on  the  14th  of  May,  1867,  to  consider 
(among  other  things)  this  report.  This  recommendation  in  the  re- 
port of  an  "  amicable  settlement  with  the  directors  "  was  considered, 
and  an  arrangement  was  proposed  by  which  the  directors  were  to 
"  purchase  from  the  Ashbury  Company  any  estate  or  interest  which 
the  company  may  have  in  the  Antwerp  and  Tournay  railway  contract 
or  concession."  The  Ashbury  Company  was,  by  the  same  arrange- 
ment, to  allow  legal  proceedings  to  be  taken  to  enforce  the  claims  or 
defend  any  actions,  or  otherwise,  in  relation  to  said  businesses,  which 
might  be  required,  in  the  name  of  the  Ashbury  Company,  but  "  at  the 
expense  of  the  said  purchasers  "  (the  directors),  who  were  to  indem- 
nify the  company  against  all  liabilities. 

At  a  general  meeting  on  the  24th  of  December,  1867,  this  arrange- 
ment was  sanctioned,  and  though  a  resolution  was  proposed  "  that 
the  accounts  be  approved  and  adopted,  with  the  exception  that  the 
term  '  advances  or  contracts '  be  expunged,"  that  was  withdrawn  and 
the  accounts  passed,  including  that  item. 

The  company,  however,  dealing  with  the  brothers  Eiche,  repudiated 
the  contract  for  constructing  the  line  as  one  ultra  vires.  Messrs. 
Eiche  brought  an  action  for  damages  for  breach  of  contract.  The 
case  was  referred  to  a  barrister  to  state  a  special  case,  and  the  ques- 
tion of  ultra  vires  was  that  on  which  the  decision  was  to  depend. 
The  court  was  to  be  at  liberty  to  draw  inferences  of  fact.  The  ques- 
tion of  ultra  vires  was  to  depend  on  the  following  considerations  :  — 

First.  The  declaration  of  the  objects  of  the  company  made  in  the 
Memorandum  of  Association. 

Secondly.     The  words  of  several  of  the  Articles  of  Association. 

Thirdly.    The  acts  of  the  directors,  and  of  meetings  of  the  .company. 

The  case,  setting  forth  the  various  matters  already  stated,  was 
heard,  on  the  25th  of  November,  1872,  before  the  Court  of  Exchequer, 
consisting   of  Barons   Martin,  Bramwell,  and   Channell,  when  the 
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judges  differed  in  opinion,  Baron  Bramwell  tliinking  that  the  verdict 
ought  to  be  entered  for  the  defendants,  who  represented  the  share- 
holders of  the  company,  and  the  other  two  learned  Barons  being  in 
favor  of  entering  the  verdict  for  the  plaintiffs,  the  Messrs.  Eiche.  It 
was  so  entered,  and  the  judgment  was  taken  on  error  to  the  Ex- 
chequer Chamber,  where  there  was  again  a  difference  of  opinion; 
Mr.  Justice  Blackburn  delivering  a  judgment,  in  which  Mr.  Justice 
Brett  and  Mr.  Justice  Grove  concurred,  in  favor  of  affirming  the 
judgment  of  the  court  below,  and  Mr.  Justice  Archibald  delivering 
an  opinion  on  behalf  of  Mr.  Justice  Keating,  Mr.  Justice  Quain,  and 
,  himself,  for  reversing  it  (the  case,  in  both  courts,  is  fully  reported 
Law  Eep.  9  Ex.  224,  249).  The  judges  being  thus  equally  divided, 
it  stood  affirmed,  and  error  was  then  brought  to  this  House. 

The  Lokd  Chancellob  (Lord  Cairns)  :1  — 

My  Lords,  the  history  and  progress  of  the  action  out  of  which 
the  present  appeal  arises  is  not,  I  must  say,  creditable  to  our  legal 
proceedings.  There  was  not  in  the  case  any  fact  in  dispute,  and  the 
only  questions  which  arose  were  questions  of  law,  or  questions,  per- 
haps, as  to  the  proper  inference  to  be  drawn  from  facts  as  to  which 
there  was  no  dispute.  The  action,  however,  was  commenced  so  long 
ago  as  the  month  of  May,  1868.  The  litigation  appears  to  have  been 
active  and  continuing,  and  yet  seven  years  have  been  consumed,  and 
the  result  of  all,  up  to  the  present  time,  is  this,  that  in  the  Court  of 
Exchequer  two  out  of  the  three  judges  were  of  opinion  that  the  plain- 
tiff should  have  judgment ;  and  when  the  case  came  before  the  Ex- 
chequer Chamber  it  was  heard  before  six  judges,  three  of  whom  were 
of  opinion  that  the  plaintiff  was  entitled  to  judgment,  the  other  three 
thinking  that  the  defendant  was  entitled  to  judgment.  The  result, 
therefore,  was  the  judgment  of  the  Court  of  Exchequer  was  affirmed. 

My  Lords,  but  for  this  difference  of  opinion  among  the  learned 
judges,  I  should  have  said  that  the  only  questions  of  law  which  arise 
in  the  case,  the  questions  which  appear  to  me  to  be  sufficient  alto- 
gether to  dispose  of  the  case,  were  of  an  extremely  simple  character. 
The  action  was  brought  by  the  plaintiffs,  who  appear  to  be  contractors 
in  Belgium,  and  it  was  brought  for  damages  for  the  breach  of  an 
agreement  entered  into  between  the  plaintiffs  and  the  shareholders, 
constituting  the  Ashbury  Railway  Carriage  and  Iron  Company, 
Limited. 

These  persons  constituted  a  company  established  under  the  Joint 
Stock  Companies  Act  of  1862.  I  think  your  Lordships  will  find  it 
necessary  to  consider  with  some  minuteness  some  of  the  leading  pro- 
visions of  that  Act  of  Parliament.  But,  in  the  first  place,  you  will 
find  it  convenient  to  ascertain  the  purposes  for  which  this  company 
was  formed,  and  then  the  nature  of  the  agreement,  or  contract,  for 
the  breach  of  which  the  present  action  was  brought. 

1  The  opinions  of  Lord  Chelmsfokd,  Lokd  Hathbelet,  Lord  O'Hagan,  and 
Lord  Selbornb  are  omitted. 
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The  purposes  for  which  a  company,  established  under  the  Act  of 
1862,  is  formed,  are  always  to  be  looked  for  in  the  Memorandum  of 
Association  of  the  company.  According  to  that  memorandum,  the 
Ashbury  Railway  Carriage  and  Iron  Company,  Limited,  is  formed  for 
these  objects  — "  to  make  and  sell,  or  lend  on  hire,  railway  carriages 
and  wagons,  and  all  kinds  of  railway  plant,  fittings,  machinery,  and 
rolling-stock ;  to  carry  on  the  business  of  mechanical  engineers  and 
general  contractors ;  to  purchase,  lease,  work,  and  sell  mines,  minerals, 
land,  and  buildings ;  to  purchase  and  sell,  as  merchants,  timber,  coal, 
metals,  or  other  materials,  and  to  buy  and  sell  any  such  materials  on 
commission  or  as  agents."  Part  of  the  argument  at  your  Lordships' 
Bar  was  as  to  the  meaning  of  two  of  the  words  used  in  this  part  of 
the  memorandum, — the  words  "general  contractors."  My  Lords,  as 
it  appears  to  me,  upon  all  ordinary  principles  of  construction  those 
words  must  be  referred  to  the  part  of  the  sentence  which  immediately 
precedes  them.  The  sentence  which  I  have  read  is  divided  into  four 
classes  of  works.  First,  "  to  make  and  sell  or  lend  on  hire  railway  car- 
riages and  wagons  and  all  kinds  of  railway  plant,  fittings,  machinery, 
and  rolling-stock."  That  is  an  object  sui  generis  and  complete  in  the 
specification  which  I  have  read.  The  second  is  "to  carry  on  the 
business  of  mechanical  engineers  and  general  contractors."  That, 
again,  is  the  specification  of  an  object  complete  in  itself ;  and,  accord- 
ing to  the  principles  of  construction,  the  term  "  general  contractors  " 
would  be  referred  to  that  which  goes  immediately  before,  and  would 
indicate  the  making  generally  of  contracts  connected  with  the  business 
of  mechanical  engineers,  —  such  contracts  as  mechanical  engineers  are. 
in  the  habit  of  making,  and  are  in  their  business  required,  or  find  it 
convenient,  to  make  for  the  purpose  of  carrying  on  their  business. 
The  third  is,  "to  purchase,  lease,  work,  and  sell  mines,  minerals, 
land,  and  buildings."  That  is  an  object  pointing  to  the  working  and 
the  acquiring  of  mineral  property,  and  the  generality  of  the  last  two 
words,  "  land  and  buildings,"  is  limited  by  the  purpose  for  which  land 
and  buildings  are  to  be  acquired,  namely,  the  leasing,  working,  and 
selling  mines  and  minerals.  The  fourth  head  is,  "  to  purchase  and 
sell,  as  merchants,  timber,  coal,  metals,  or  other  materials,  and  to  buy 
and  sell  any  such  materials  on  commission  or  as  agents."  That  re- 
quires no  commentary. 

My  Lords,  if  the  term  "  general  contractors  "  were  not  to  be  inter- 
preted as  I  have  suggested,  the  consequence  would  be  that  it  would 
stand  absolutely  without  any  limit  of  any  kind.  It  would  authorize 
the  making,  therefore,  of  contracts  of  any  and  every  description,  and 
the  memorandum  in  place  of  specifying  a  particular  kind  of  business 
would  virtually  point  to  the  carrying  on  of  business  of  any  kind 
whatever,  and  would  therefore  be  altogether  unmeaning. 

My  Lords,  that  being  the  object  for  which  the  company  professes 
by  the  memorandum  of  association  to  be  incorporated,  I  now  turn  to 
examine  the  contract  upon  which  the  present  action  is  brought.     I 
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may  relieve  your  Lordships  from  any  lengthened  exposition  of  the 
nature  of  that  contract  by  referring  you  to  the  account  given  of  it  by 
Mr.  Baron  Bramwell  in  the  Court  of  Exchequer,  which  appears  to  me 
accurately  to  describe  the  general  nature  of  the  contract.  Mr.  Baron 
Bramwell  states  this  (Law  Rep.  9  Ex.  234)  :  "  The  substance  of  those 
contracts  "  —  that  is,  the  contract  upon  which  the  action  was  brought, 
and  two  other  contracts  which  are  inseparably  connected  with  it  — 
"  The  substance  of  those  contracts  was  this :  Gillon  and  Bertsoen 
had  obtained  the  right  to  make  a  railway  in  Belgium.  This  right  the 
defendants'  directors  supposed  to  be  valuable  to  its  owners ;  that  is 
to  say,  the  line  could  be  constructed  for  a  certain  sum,  and  a  societe 
anonyme  could  be  constituted  with  shareholders  to  take  its  shares  to 
an  amount  which  would  give  a  large  sum  over  the  cost  of  construc- 
tion. The  benefit  of  this  the  directors  desired  to  obtain  for  the 
defendant  company,  and  to  do  so  purchased  the  concession.  This 
was  their  main  object.  But  the  plaintiffs  held  a  contract  with  the 
concessionaries  to  construct  the  line,  and  to  accomplish  the  directors' 
object  it  was  necessary  or  desirable,  or  they  thought  it  was,  that  they 
should  agree  with  the  plaintiffs  that  the  defendants  should  constitute 
a  societe  anonyme,  and  as  the  plaintiffs  went  on  with  the  work,  the 
defendants  should  pay  into  the  hands  of  the  societe  proportionate 
funds.  The  farther  contract  entered  into  in  the  defendants'  name, 
called  D.,  is  of  no  importance  in  this  case.  The  directors  accord- 
ingly entered  into  two  contracts  in  the  defendants'  name,  —  one  with 
the  concessionaries  to  purchase  the  concession;  the  other  with  the 
plaintiffs  to  furnish  the  societe  anonyme  with  funds,  the  latter  con- 
tract being  auxiliary  to  the  former.  They  paid  the  concessionaries 
£26,000,  part  of  the  price.  Now,  whatever  may  be  the  meaning  of 
'  carry  on  the  business  of  mechanical  engineers  and  general  contract- 
ors,' to  my  mind  it  clearly  does  not  include  the  making  of  either  of 
these  contracts.  It  could  only  be  held  to  do  so  by  holding  that  the 
words  '  general  contractors '  authorized  generally  the  making  of  any 
contracts ;  and  this  they  certainly  do  not." 

My  Lords,  I  agree  entirely,  both  with  the  description  given  here 
by  Mr.  Baron  Bramwell  of  the  nature  of  the  contract  and  with  the 
conclusion  at  which  he  arrived,  that  a  contract  of  this  kind  was  not 
within  the  words  of  the  memorandum  of  association.  In  point  of 
fact  it  was  not  a  contract  in  which,  as  the  memorandum  of  associa- 
tion implies,  the  limited  company  were  to  be  employed ;  they  were 
the  employers.  They  purchased  the  concession  of  a  railway,  —  an 
object  not  at  all  within  the  memorandum  of  association ;  and  having 
purchased  that,  they  employed  or  they  contracted  to  pay;  as  persons 
employing,  the  plaintiffs  in  the  present  action,  as  the  persons  who 
were  to  construct  it.  That  was  reversing  entirely  the  whole  hypoth- 
esis of  the  memorandum  of  association,  and  was  the  making  of  a 
contract  not  included  within,  but  foreign  to,  the  words  of  the  memo- 
randum of  association. 
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Those  being  the  results  of  the  documents  to  which  I  have  referred, 
I  will  ask  your  Lordships  now  to  consider  the  effect  of  the  act  of 
Parliament  —  the  Joint  Stock  Companies  Act  of  1862  —  on  this  state 
of  things.  And  here,  my  Lords,  I  cannot  but  regret  that  by  the  two 
judges  in  the  Court  of  Exchequer  the  accurate  and  precise  bearing  of 
that  act  of  Parliament  upon  the  present  case  appears  to  me  to  have 
been  entirely  overlooked  or  misapprehended ;  and  that  in  the  Court 
of  Exchequer  Chamber,  speaking  of  the  opinion  of  those  learned 
judges  who  thought  that  the  decision  of  the  Court  of  Exchequer 
should  be  maintained,  the  weight  which  was  given  to  the  provisions 
of  this  act  of  Parliament  appears  to  me  to  have  entirely  fallen  short 
of  that  which  ought  to  have  been  given  to  it.  Your  Lordships  are 
well  aware  that  this  is  the  act  which  put  upon  its  present  permanent 
footing  the  regulation  of  joint  stock  companies,  and  more  especially 
of  those  joint  stock  companies  which  were  to  be  authorized  to  trade 
with  a  limit  to  their  liability. 

The  provisions  under  which  that  system  of  limiting  liability  was 
inaugurated,  were  provisions  not  merely,  perhaps  I  might  say  not 
mainly,  for  tbe  benefit  of  the  shareholders  for  the  time  being  in  the 
company,  but  were  enactments  intended  also  to  provide  for  the  inter- 
ests of  two  other  very  important  bodies ;  in  the  first  place,  those  who 
might  become  shareholders  in  succession  to  the  persons  who  were 
shareholders  for  the  time  being;  and  secondly,  the  outside  public, 
and  more  particularly  thosie  who  might  be  creditors  of  companies  of 
this  kind.  And  I  will  ask  your  Lordships  to  observe,  as  I  refer  to 
some  of  the  clauses,  the  marked  and  entire  difference  there  is  between 
the  two  documents  which  form  the  title-deeds  of  companies  of  this 
description,  —  I  mean  the  Memorandum  of  Association  on  the  one 
hand,  and  the  Articles  of  Association  on  the  other  hand.  With  re- 
gard to  the  memorandum  of  association,  your  Lordships  will  find,  as 
has  often  already  been  pointed  out,  although  it  appears  somewhat  to 
have  been  .overlooked  in  the  present  case,  that  that  is,  as  it  were,  the 
charter,  and  defines  the  limitation  of  the  powers  of  a  company  to  be 
established  under  the  act.  With  regard  to  the  articles  of  association, 
those  articles  play  a  part  subsidiary  to  the  memorandum  of  associa- 
tion. They  accept  the  memorandum  of  association  as  the  charter  of 
incorporation  of  the  company,  and  so  accepting  it,  the  articles  pro- 
ceed to  define  the  duties,  the  rights,  and  the  powers  of  the  governing 
body  as  between  themselves  and  the  company  at  large,  and  the  mode 
and  form  in  which  the  business  of  the  company  is  to  be  carried  on 
and  the  mode  and  form  in  which  changes  in  the  internal  regulation 
of  the  company  may  from  time  to  time  be  made.  With  regard,  there- 
fore, to  the  memorandum  of  association,  if  you  find  anythin<T  which 
goes  beyond  that  memorandum,  or  is  not  warranted  by  it,  the  ques- 
tion will  arise  whether  that  which  is  done  is  ultra  vires,  not  only  of 
the  directors  of  the  company,  but  of  the  company  itself.  With  re- 
gard to  the  articles  of  association,  if  you  find  anytbing  which,  stili 
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keeping  within  the  memorandum  of  association,  is  a  violation  of  the 
articles  of  association,  or  in  excess  of  them,  the  question  will  arise 
whether  that  is  anything  more  than  an  act  extra  vires  the  directors, 
but  intra  vires  the  company. 

The  clauses  of  the  statute  to  which  it  is  necessary  to  refer  are 
four ;  in  the  first  place,  the  sixth  clause.  That  provides  that  "  Any 
seven  or  more  persons  associated  for  any  lawful  purpose  may,  by  sub- 
scribing their  names  to  a  memorandum  of  association,  and  otherwise 
complying  with  the  requisitions  of  this  act  in  respect  of  registration, 
form  an  incorporated  company,  with  or  without  limited  liability." 
My  Lords,  this  is  the  first  section  which  speaks  of  the  incorporation 
of ,  the  company;  but  your  Lordships  will  observe  that  it  does  not 
speak  of  that  incorporation  as  the  creation  of  a  corporation  with 
inherent  common-law  rights,  such  rights  as  are  by  common  law  pos- 
sessed by  every  corporation,  and  without  any  other  limit  than  would 
by  common  law  be  assigned  to  them,  but  it  speaks  of  the  company 
being  incorporated  with  reference  to  a  memorandum  of  association ; 
and  you  are  referred  thereby  to  the  provisions  which  subsequently 
are  to  be  found  upon  the  subject  of  that  memorandum  of  association. 

The  next  clause  which  is  material  is  the  eighth :  "  Where  a  com- 
pany is  formed  on  the  principle  of  having  the  liability  of  its  mem- 
bers limited  to  the  amount  unpaid  on  their  shares,  hereinafter  referred 
to  as  a  company  limited  by  shares,  the  memorandum  of  association 
shall  contain  the  following  things"  (I  pass  over  the  first  and  second, 
and  I  come  to  the  third  item  which  is  to  be  specified)  :  "  The  objects 
for  which  the  proposed  company  is  to  be  established."  That  is, 
therefore,  the  memorandum  which  the  persons  are  to  sign  as  a  pre- 
liminary to  the  incorporation  of  the  company.  They  are  to  state 
"the  objects  for  which  the  proposed  company  is  to  be  established:" 
and  the  existence,  the  coming  into  existence,  of  the  company  is  to  be 
an  existence  and  to  be  a  coming  into  existence  for  those  objects  and 
for  those  objects  alone. 

Then,  my  Lords,  the  11th  section  provides  :  "  The  memorandum  of 
association  shall  bear  the  same  stamp  as  if  it  were  a  deed,  and  shall 
be  signed  by  each  subscriber  in  the  presence  of,  and  be  attested  by  one 
witness  at  the  least,  and  that  attestation  shall  be  a  sufficient  attestation 
in  Scotland,  as  well  as  in  England  and  Ireland.  It  shall,  when  regis- 
tered, bind  the  company  and  the  members  thereof  to  the  same  extent  as 
if  each  member  had  subscribed  his  name  and  affixed  his  seal  thereto,  and 
there  were  in  the  memorandum  contained,  on  the  part  of  himself,  his 
heirs,  executors,  and  administrators,  a  covenant  to  observe  all  the  con- 
ditions of  such  memorandum,  subject  to  the  provisions  of  this  act." 
Your  Lordships  will  observe,  therefore,  that  it  is  to  be  a  covenant  in 
which  every  member  of  the  company  is  to  covenant  that  he  will  observe 
the  conditions  of  the  memorandum,  one  of  which  is  that  the  objects  for 
which  the  company  is  established  are  the  objects  mentioned  in  the 
memorandum,  and  that  he  not  only  will  observe  that,  but  will  observe 
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it  subject  to  the  provisions  of  this  act.  Well,  but  the  very  next  pro- 
vision of  the  act  contained  in  the  12th  section  is  this :  "  Any  com- 
pany limited  by  shares  may  so  far  modify  the  conditions  contained  in 
its  memorandum  of  association,  if  authorized  to  do  so  by  its  regula- 
tions as  originally  framed,  or  as  altered  by  special  resolution  in 
manner  hereinafter  mentioned,  as  to  increase  its  capital  by  the  issue 
of  new  shares  of  such  amount  as  it  thinks  expedient,  or  to  consolidate 
and  divide  its  capital  into  shares  of  larger  amount  than  its  existing 
shares,  or  to  convert  its  paid-up  shares  into  stock ;  but,  save  as  afore- 
said, and  save  as  is  hereinafter  provided  in  the  case  of  a  change  of 
name,  no  alteration  shall  be  made  by  any  company  in  the  conditions 
contained  in  its  memorandum  of  association."  The  covenant,  there- 
fore, is  not  merely  that  every  member  will  observe  the  conditions 
upon  which  the  company  is  established,  but  that  no  change  shall  be 
made  in  those  conditions;  and  if  there  is  a  covenant  that  no  change 
shall  be  made  in  the  objects  for  which  the  company  is  established,  I 
apprehend  that  that  includes  within  it  the  engagement  that  no  object 
shall  be  pursued  by  the  company,  or  attempted  to  be  attained  by  the 
company  in  practice,  except  an  object  which  is  mentioned  in  the 
memorandum  of  association. 

Now,  my  Lords,  if  that  is  so  —  if  that  is  the  condition  upon  which 
the  corporation  is  established  —  if  that  is  the  purpose  for  which  the 
corporation  is  established  —  it  is  a'  mode  of  incorporation  which  con- 
tains in  it  both  that  which  is  affirmative  and  that  which  is  negative. 
It  states  affirmatively  the  ambit  and  extent  of  vitality  and  power 
which  by  law  are  given  to  the  corporation,  and  it  states,  if  it  is  neces- 
sary so  to  state,  negatively,  that  nothing  shall  be  done  beyond  that 
ambit,  and  that  no  attempt  shall  be  made  to  use  the  corporate  life  for 
any  other  purpose  than  that  which  is  so  specified. 

Now,  my  Lords,  with  regard  to  the  articles  of  association,  observe 
how  completely  different  the  character  of  the  legislation  is.  The  14th 
section  deals  with  those  articles  :  "  The  memorandum  of  association 
may,  in  the  case  of  a  company  limited  by  shares,  and  shall,  in  the 
case  of  a  company  limited  by  guarantee,  or  unlimited,  be  accompa- 
nied, when  registered,  by  articles  of  association,  signed  by  the  sub- 
scribers to  the  memorandum  of  association,  and  prescribing  such 
regulations  for  the  company  as  the  subscribers  to  the  memorandum  of 
association  deem  expedient."  They  are  to  be  the  masters  of  the  regu- 
lations which  (always  keeping  within  the  limit  allowed  by  law)  they  > 
may  deem  expedient  for  the  internal  regulation  of  the  company. 
"  The  articles  shall  be  expressed  in  separate  paragraphs,  numbered 
arithmetically.  They  may  adopt  also  any  of  the  provisions  contained 
iu  the  table  marked  A.  in  the  first  schedule  hereto."  I  need  not  read 
the  remainder  of  that  section. 

But  your  Lordships  must  take,  in  connection  with  that,  the  50th 
section  of  the  act.  That  provides  that  "  subject  to  the  provisions  of 
this  act,  and  to  the  conditions  contained  in  the  memorandum  of  asso- 
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ciatiou,  any  company  formed  under  this  act  may,  in  general  meeting, 
from  time  to  time,  by  passing  a  special  resolution  in  manner  herein- 
after mentioned,  alter  all  or  any  of  the  regulations  of  the  company 
contained  in  the  articles  of  association,  or  in  the  table  marked  A.  in 
the  first  schedule,  where  such  table  is  applicable  to  the  company,  or 
make  new  regulations  to  the  exclusion  of,  or  in  addition  to,  all  or  any 
of  the  regulations  of  the  company."  Of  the  internal  regulations  of 
the  company,  the  members  of  it  are  absolute  masters,  and,  provided 
they  pursue  the  course  marked  out  in  the  act,  that  is  to  say,  holding 
a  general  meeting  and  obtaining  the  consent  of  the  shareholders,  they 
may  alter  those  regulations  from  time  to  time ;  but  all  must  be  done 
in  the  way  of  alteration  subject  to  the  conditions  contained  in  the 
memorandum  of  association.  That  is  to  override  and  overrule  any 
provisions  of  the  articles  which  may  be  at  variance  with  it.  The 
memorandum  of  association  is,  as  it  were,  the  area  beyond  which  the 
action  of  the  company  cannot  go  ;  inside  that  area  the  shareholders 
may  make  such  regulations  for  their  own  government  as  they  think  fit. 

My  Lords,  that  reference  to  the  act  will  enable  me  to  dispose  of  a 
provision  in  the  articles  of  association  in  the  present  case,  which  was 
hardly  dwelt  upon  in  argument,  but  which  I  refer  to  in  order  that  it 
may  not  be  supposed  to  have  been  overlooked.  It  appears  that  there 
has  come  into  the  articles  of  association  of  this  company  one  which  is 
in  these  words :  "  An  extension  of  the  company's  business  beyond  or 
for  other  than  the  objects  or  purposes  expressed  or  implied  in  the 
memorandum  of  association  shall  take  place  only  in  pursuance  of  a 
special  resolution."  In  point  of  fact,  no  resolution  for  the  extension 
of  the  business  of  the  company  was  in  this  case  come  to  ;  but  even  if 
it  had  been  come  to,  it  would  have  been  entirely  inept  and  ineffica- 
cious. There  was,  in  this  fourth  article,  an  attempt  to  do  the  very 
thing  which,  by  the  act  of  Parliament,  was  prohibited  to  be  done,  — 
to  claim  and  arrogate  to  the  company  a  power  under  the  guise  of  in- 
ternal regulation  to  go  beyond  the  objects  or  purposes  expressed  or 
implied  in  the  memorandum. 

Now,  my  Lords,  bearing  in  mind  the  difference  which  I  have  just 
taken  the  liberty  of  pointing  out  to  your  Lordships  between  the  mem- 
orandum and  the  articles,  we  arrive  at  once  at  all  which  appears  to 
me  to  be  necessary  for  the  purpose  of  deciding  this  case.  I  have  used 
the  expressictos  extra  vires  and  intra  vires.  I  prefer  either  expression 
very  much  to  one  which  occasionally  has  been  used  in  the  judgments 
in  the  present  case,  and  has  also  been  used  in  other  cases,  the  expres- 
sion "  illegality." 

In  a  case  such  as  that  which  your  Lordships  have  now  to  deal  with, 
it  is  not  a  question  whether  the  contract  sued  upon  involves  that 
which  is  malum  prohibitum  or  malum  in  se,  or  is  a  contract  contrary 
to  public  policy  and  illegal  in  itself.  I  assume  the  contract  in  itself 
to  be  perfectly  legal,  to  have  nothing  in  it  obnoxious  to  the  doctrine 
■involved  in  the  expressions  which  I  have  used.     The  question  is  not 
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as  to  the  legality  of  the  contract ;  the  question  is  as  to  the  competency 
and  power  of  the  company  to  make  the  contract.  Now,  I  am  clearly 
of  opinion  that  this  contract  was  entirely,  as  I  have  said,  beyond  the 
objects  in  the  memorandum  of  association.  If  so,  it  was  therefey 
placed  beyond  the  powers  of  the  company  to  make  the  contract.  If 
so,  my  Lords,  it  is  not  a  question  whether  the  contract  ever  was  rati- 
fied or  was  not  ratified.  If  it  was  a  contract  void  at  its  beginning,  it 
was  void  because  the  company  could  not  make  the  contract.  If  evexy 
shareholder  of  the  company  had  been  in  the  room,  and  every  share- 
holder of  the  company  had  said,  "  That  is  a  contract  which  we  desire 
to  make,  which  we  authorize  the  directors  to  make,  to  which  we  sanc- 
tion the  placing  the  seal  of  the  company,"  the  case  would  not  have 
stood  in  any  different  position  from  that  in  which  it  stands  now.  The 
shareholders  would  thereby,  by  unanimous  consent,  have  been  attempt- 
ing to  do  the  very  thing  which,  by  the  act  of  Parliament,  they  were 
prohibited  from  doing. 

But,  my  Lords,  if  the  shareholders  of  this  company  could  not 
ab  ante  have  authorized  a  contract  of  this  kind  to  be  made,  how 
could  they  subsequently  sanction  the  contract  after  it  had,  in  point 
of  fact,  been  made  ?  I  endeavored  to  follow  as  accurately  as  I 
could  the  very  able  argument  of  Mr.  Benjamin  at  your  Lordships' 
Bar  on  this  point ;  but  it  appeared  to  me  that  this  was  a  difficulty 
with  which  he  was  entirely  unable  to  grapple.  He  endeavored  to 
contend  that  when  the  shareholders  had  found  that  something  had 
been  done  by  the  directors  which  ought  not  to  have  been  done, 
they  might  be  authorized  to  make  the  best  they  could  of  a  diffi- 
culty into  which  they  had  thus  been  thrown,  and  therefrom  might 
be  deemed  to  possess  power  to  sanction  the  contract  being  pro- 
ceeded with.  My  Lords,  I  am  unable  to  adopt  that  suggestion. 
It  appears  to  me  that  it  would  be  perfectly  fatal  to  the  whole 
scheme  of  legislation  to  which  I  have  referred,  if  you  were  to  hold 
that,  in  the  first  place,  directors  might  do  that  which  even  the 
whole  company  could  not  do,  and  that  then,  the  shareholders, 
finding  out  what  had  been  done,  could  sanction,  subsequently,  what 
they  could  not  antecedently  have  authorized. 

My  Lords,  if  this  be  the  proper  view  of  the  act  of  Parliament, 
it  reconciles,  as  it  appears  to  me,  the  opinion  of  all  the  judges  of 
the  Court  of  Exchequer  Chamber ;  because  I  find  Mr.  Justice  Black- 
burn, whose  judgment  was  concurred  in  by  two  other  judges  who 
took  the  same  view,  expressing  himself  thus  (Law  Eep.  9  Ex.  262)  : 
"  I  do  not  entertain  any  doubt  that  if,  on  the  true  construction  of 
a  statute  creating  a  corporation,  it  appears  to  be  the  intention  of 
the  Legislature,  expressed  or  implied,  that  the  corporation  shall 
not  enter  into  a  particular  (Contract,  every  court,  whether  of  law 
or  equity,  is  bound  to  treat  a  contract  entered  into  contrary  to  the 
enactment  as  illegal,  and  therefore  wholly  void,  and  to  hold  that 
a  contract  wholly  void  cannot  be  ratified.''     My  Lords,  that  sums 
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up  and  exhausts  the  whole  case.  In  my  opinion,  beyond  all  doubt, 
on  the  true  construction  of  the  statute  of  1862,  creating  this  cor- 
poration, it  appears  that  it  was  the  intention  of  the  Legislature, 
not  implied,  but  actually  expressed,  that  the  corporation  should  not 
enter,  having  regard  to  its  memorandum  of  association,  into  a  con- 
tract of  this  description.  If,  so,  according  to  the  words  of  Mr. 
Justice  Blackburn,  every  court,  whether  of  law  or  of  equity,  is  bound 
to  treat  that  contract,  entered  into  contrary  to  the  enactment,  I 
will  not  say  as  illegal,  but  as  extra  vires,  and  wholly  null  and  void, 
and  to  hold  also  that  a  contract  wholly  void  cannot  be  ratified. 

My  Lords,  that  relieves  me,  and  if  your  Lordships  agree  with 
me,  relieves  your  Lordships  from  any  question  with  regard  to 
ratification.  I  am  bound  to  say  that  if  ratification  had  to  be  con- 
sidered I  have  found  in  this  case  no  evidence  which  to  my  mind 
is  at  all  sufiicient  to  prove  ratification ;  but  I  desire  to  say  that  I 
do  not  wish  to  found  my  opinion  on  any  question  of  ratification. 
This  contract,  in  my  judgment,  could  not  haVe  been  ratified  by  the 
unanimous  assent  of  the  whole  corporation. 

I  have  only  to  add  to  what  I  have  already  said,  that  I  observe 
that  some  cases  have  been  referred  to  here,  —  those  arising  out  of 
the  Agricultuiiist  Cattle  Insurance  Company  in  your  Lordships' 
House,  Spackman  v.  Evans  (Law  Kep.  3  H.  L.  171)  ;  Houldsworth 
V.  Evans  (Ibid.  263)  ;  Evans  v.  Smallcombe  (Ibid.  249)  ;  and  the  case 
of  the  Phosphate  of  Lime  Company  v.  Green,  in  the  Court  of  Com- 
mon Pleas  (Law  Eep.  7  C.  P.  43) ;  as  if  they  had  some  bearing  on 
the  present  question.  Those  cases  have  a  bearing  upon  some  of 
the  observations  with  which  I  have  troubled  your  Lordships.  They 
are  cases  which  illustrate  extremely  well  what  I  have  said  just 
now,  that  the  articles  of  association  of  a  company  of  this  kind  are 
the  documents  which  define  the  power  of  directors  as  between 
themselves  and  the  company.  In  those  cases  which  I  have  men- 
tioned the  whole  question  was,  whether  the  directors  had  gone 
beyond  the  powers  which  were  entrusted  to  them,  and  by  which 
their  authority  was  limited  under  the  articles  of  association,  or 
whether,  that  which  had  been  agreed  to  had  been  duly  performed. 
In  no  one  of  those  cases  was  there  any  question  as  to  whether 
the  power  of  the  whole  company  had  been  exceeded.  In  the  cases 
of  the  Agriculturist  Cattle  Insurance  Company  {ubi  supra)  no  per- 
son ever  doubted  that  if  the  shareholders  had  assembled  together 
they  might  have  released  from  the  obligation  of  a  partnership  con- 
tract inter  se  (for  there  was  no  question  of  outside  creditors)  any 
member  of  the  company  upon  any  terms  that  they  thought  fit. 
The  only  question  was  whether  the  directors  had  released  those 
who  were  released  upon  terms  which  they  were  authorized  to  make, 
or  whether,  if  they  had  not  released  them  upon  such  terms,  the 
release  subsequently  became  known  to  the  company  and  was  sanc- 
tioned by  the  company.     The  shareholders    might   have   passed  a 
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resolution  sanctioning  the  release,  or  altering  the  terms  in  the 
articles  of  association  upon  which  releases  might  be  granted.  If 
they  had  sanctioned  what  had  been  done  without  the  formality  of 
a  resolution,  it  was  quite  clear  that  that  would  have  been  per- 
fectly sufficient.  So  also  in  the  case  of  the  Phosphate  of  Lime 
Company  (ubi  supra)  the  question  was,  whether  that  had  been  done 
by  the  sanction  of  the  company  which  clearly  might  have  been  done 
by  a  resolution  passed  by  the  company.  Those  cases  have  no  appli- 
cation whatever  to  the  present  case.  The  present  case  stands  upon 
the  power,  not  of  the  directors  alone,  but  of  the  whole  company  as 
settled  by  the  act  of  Parliament. 

My  Lords,  for  the  reasons  which  I  have  thus  endeavored  to  ex- 
press, I  submit  to  your  Lordships  and  move  your  Lordships  that 
the  judgment  in  the  present  case  should  be  reversed,  and  judgment 
entered  for  the  defendants. 

Judgment  of  the  Court  of  Exchequer  Chamber  reversed  and  judgment 
entered  for  defendants. 


THOMAS  V.   EAILROAD  COMPANY. 
(101  V.  S.  71.    1879.) 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

This  was  an  action  of  covenant,  by  George  W.  Thomas,  Alfred  S. 
Porter,  and  Nathaniel  E.  Chew,  against  the  West  Jersey  Eailroad 
Company,  and  they,  to  maintain  the  issue  on  their  part,  offered  to 
prove  the  following  facts  :  — 

On  the  eighth  day  of  October,  1863,  the  Millville  and  Glassboro 
Railroad  Company,  a  corporation  incorporated  by  the  Legislature  of 
New  Jersey,  March  9,  1859,  entered  into  an  agreement  with  them 
whereby  it  was  stipulated  that  the  company  should,  and  did  thereby, 
lease  its  road,  buildings,  and  rolling-stock  to  them  for  twenty  years 
from  the  first  of  August,  1863,  for  the  consideration  of  one-half  of 
the  gross  sum  collected  from  the  operation  of  the  road  by  the  plain- 
tiffs during  that  period ;  that  the  company  might  at  any  time  ter- 
minate the  contract  and  retake  possession  of  the  railroad,  and  that 
in  such  case,  if  the  plaintiffs  so  desired,  the  company  would  appoint 
an  arbitrator,  who,  with  one  appointed  by  them,  should  decide  upon 
the  value  of  the  contract  to  them,  and  the  loss  and  damage  incurred 
by,  and  justly  and  equitably  due  to  them,  by  reason  of  such  termina- 
tion thereof;  that  in  event  of  a  difference  of  opinion  between  the 
arbitrators,  they  were  to  choose  a  third,  and  the  decision  of  a  majority 
was  to  be  final,  conclusive,  and  binding  upon  the  parties. 

On  the  10th  of  April,  1867,  the  Legislature  of  New  Jersey  passed 
an  act  entitled  "  A  supplement  to  the  act  entitled  '  An  Act  to  incor- 
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porate  the  Millville  and  Glassboro  Eailroad  Company.'"  It  was 
therein  enacted  that  it  should  be  unlawful  for  the  directors,  lessees, 
or  agents  of  said  railroad  to  charge  more  than  the  sums  therein 
named  for  passengers  and  freight  respectively.  The  plaintiffs  claim 
that  at  the  date  of  the  passage  of  this  act,  it  was  well  known  that 
they  were  acting  under  the  said  agreement  of  8th  October,  1863. 

On  the  12th  of  October,  1867,  articles  of  agreement  were  entered  into 
between  the  Millville  and  Glassboro  Eailroad  Company  and  the  West 
Jersey  Railroad  Company,  the  defendant,  whereby  it  was  agreed  that 
the  former  should  be  merged  into  and  consolidated  with  the  latter. 

In  November,  1867,  a  written  notice  was  served  by  the  Millville 
and  Glassboro  Railroad  Company  upon  the  plaintiffs,  putting  an  end 
to  the  contract  and  to  all  the  rights  thereby  granted,  and  notifying 
them  that  the  company  would  retake  possession  of  the  railroad  on 
the  first  day  of  April,  1868. 

On  the  18th  of  March,  1868,  the  Legislature  of  New  Jersey  passed 
an  act  whereby  it  was  enacted  that,  upon  the  fulfilment  of  certain 
preliminaries,  the  Millville  and  Glassboro  Railroad  Company  should 
be  consolidated  with  the  West  Jersey  Railroad  Company,  "  subject 
to  all  the  debts,  liabilities,  and  obligations  of  both  of  said  companies." 
The  conditions  required  by  that  act  were  fulfilled,  and  the  railroad 
was  duly  delivered  by  the  plaintiffs  to  the  West  Jersey  Railroad 
Company  on  the  first  of  April,  1868. 

On  April  13,  1868,  and  again  on  May  22  of  the  same  year,  notices 
to  arbitrate  according  to  the  terms  of  the  agreement  were  served  by 
the  plaintiffs  upon  the  Millville  and  Glassboro  Eailroad  Company, 
and  immediately  thereafter  upon  the  West  Jersey  Railroad  Company. 
The  latter  company  refused  to  comply  with  the  terms  of  either 
notice ;  but  subsequently,  on  the  21st  of  December,  1868,  an  agree- 
ment of  submission  was  entered  into  between  the  plaintiffs  and  the 
latter  company,  whereby  H.  F.  Kenney  and  Matthew  Baird  were  ap- 
pointed arbitrators,  with  power  to  choose  a  third,  to  settle  the  con- 
troversy between  the  parties.  These  arbitrators,  disagreeing,  called 
in  a  third,  who  joined  with  said  Baird  in  an  award,  by  which  the 
value  of  the  unexpired  term  of  the  lease,  and  the  loss  sustained  by 
reason  of  the  termination  thereof,  to  and  by  the  plaintiffs,  was  ad- 
judged to  be  the  sum  of  $159,437.07 ;  and  the  West  Jersey  Railroad 
company  was  ordered  to  pay  that  sum  to  the  plaintiffs.  This  award 
was  subsequently  set  aside  in  a  suit  in  equity  brought  in  New  Jersey. 

The  plaintiffs  further  offered  to  prove  their  compliance  in  all  re- 
spects with  the  terms  of  the  lease,  its  value,  and  the  loss  and  damage 
they  had  sustained. by  reason  of  its  termination  as  aforesaid.  The 
court  excluded  the  offered  testimony  on  the  ground  that  the  lease 
by  the  Millville  and  Glassboro  Railroad  Company  to  the  plaintiffs 
was  ultra  vires,  and  directed  the  jury  to  return  a  verdict  for  the  de- 
fendant.    The  plaintiffs  duly  excepted,  and  sued  out  this  writ. 

They  assign  for  error  that  the  court  below  erred,  — 
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1.  In  excluding  from  the  consideration  of  the  jury  the  offered  evi- 
dence of  the  said  agreement  between  the  Millville  and  Glassboro 
Railroad  Company  and  the  plaintiffs ;  of  the  acts  of  assembly  of  New 
Jersey,  one  an  act  to  incorporate  the  Millville  and  Glassboro  Railroad 
Company,  approved  the  9th  of  March,  1869,  and  another  an  act  enti- 
tled "  A  supplement  to  the  act  entitled  '  An  Act  to  incorporate  the 
Millville  and  Glassboro  Railroad  Compa;ny,'  passed  the  tenth  day  of 
April,  1867,"  and  the  acts  referred  to  therein ;  of  the  fact  that  it  was 
well  known  at  the  date  of  the  last-named  act  that  the  plaintiffs  were 
lessees  acting  under  the  said  contract  and  agreement ;  and  of  all  the 
other  acts  of  the  Legislature  of  the  State  of  New  Jersey  relating  to 
the  West  Jersey  Railroad  Company,  and  to  the  Millville  and  Glass^ 
boro  Railroad  Company. 

2.  In  directing  the  jury  that  their  verdict  must  be  for  the 
defendant. 

5.   In  entering  judgment  upon  the  verdict  for  the  defendant. 

Me.  Justice  Millee,  after  stating  the  case,  delivered  the  opinion 
of  the  court :  — 

The  ground  on  which  the  court  held  the  contract  to  be  void,  and  on 
which  the  ruling  is  supported  in  argument  here,  is  that  the  contract 
amounted  to  a  lease,  by  which  the  railroad,  rolling-stock,  and  fran- 
chises of  the  corporation  were  transferred  to  plaintiifs)  and  that  such 
a  contract  was  ultra  vires  of  the  company. 

It  is  denied  by  the  plaintiffs  that  the  contract  can  be  fairly  called 
a  lease. 

But  we  know  of  no  element  of  a  lease  which  is  wanting  in  this  in- 
strument. "  A  lease  for  years  is  a  contract  between  lessor  and  lessee, 
for  possession  of  lands,  etc.,  on  the  one  side,  and  a  recompense  by  rent 
or  other  consideration  on  the  other  "  (4  Bac.  Abr.  632). 

"  Any  thing  corporeal  or  incorporeal  lying  in  livery  or  in  grant  may 
be  the  subject-matter  of  a  lease,  and,  therefore,  not  only  lands  and 
houses,  but  commons.  Ways,  fisheries,  franchises,  estovers,  annuities, 
rent-charges,  and  all  other  incorporeal  hereditaments  are  included  in 
the  common-law  rule  "  (Bouv.  L.  D.,  "  Lease ; "  1  Wash.  Real  Prop.  310). 

The  railroad  and  all  its  appurtenances  and  franchises,  including  the 
right  to  do  the  business  of  a  railroad  and  collect  the  proper  tolls,  are 
for  a  period  of  twenty  years  leased  by  the  company  to  the  plaintiffs, 
from  whom  in  return  it  receives  as  rent  one  half  of  all  the  gross  earn- 
ings of  the  road.  ■  The  usual  provision  for  a  right  of  re-entry  on  the 
failure  to  perform  covenants  in  addition  to  the  special  right  to  termi- 
nate the  lease  on  notice,  and  the  usual  covenant  for  repairs  and  proper 
running  of  the  road,  equivalent  to  good  husbandry  on  a  farm,  are  in- 
serted in  the  instrument.   > 

The  provision  for  the  complete  possession,  control,  and  use  of.  the 
property  of  the  company  and  its  franchises  by  the  lessees  is  perfect. 
Nothing  is  left  in  the  lessor  but  the  right  to  receive  rent.  No  power 
of  control  in  the  management  of  the  road  and  in  the  exercise  of  the 


CHAP,  v.]  THOMAS   V.   KAILEOAD   COMPANY.  167 

franchises  of  tke  company  is  reserved.  A  solitary  exception  to  this 
statement,  of  no  value  in  the  actual  control  of  affairs,  is  found  in  the 
sixth  clause  of  the:  lease,  which  covenants  that  the  lessees  will  dis- 
charge any  one  in  their  service  on  the  request  of  the  corporation, 
evidenced  by  a  resolution  of  the  board  of  directors. 

But  while  we  are  satisfied  that  the  contract  is  both  technically  and 
in  its  essential  character  a  lease,  we  do  not  see  that  the  decision  of 
that  point  either  way  affects  the  question  on  which  we  are  to  pass. 
That  question  is,  whether  the  railroad  company  exceeded  its  powers 
in  making  the  contract,  by  whatever  name  it  may  be  called,  so  that  it 
is  void. 

It  is,  perhaps,  as  well  to  consider  this  question  in  the  order  of  its 
presentation  by  the  learned  counsel  for  plaintiffs,  upon  whom  the 
burden  of  showing  the  error  of  the  Circuit  Court  devolved  the  duty 
of  proving  one  of  the  following  propositions  :  — 

1.  The  contract  was  within  the  powers  granted  to  the  railroad 
company  by  the  act  of  the  New  Jersey  Legislature  under  which  it 
was  organized. 

2.  That  if  this  be  not  established,  the  lease  was  afterwards  ratified 
and  approved  by  another  act  of  that  Legislature. 

3.  That  if  both  these  propositions  are  found  to  be  untenable,  the 
contract  became  an  executed  agreement  under  which  the  rights  ac- 
quired by  plaintiffs  should  be  legally  respected. 

The  authority  to  make  this  lease  is  placed  by  counsel  primarily  in 
the  following  language  of  the  thirteenth  section  of  the  company's 
charter :  — 

"  That  it  shall  be  lawful  for  the  said  company,  at  any  time  during 
the  continuance  of  its  charter,  to  make  contracts  and  engagements 
with  any  other  corporation,  or  with  individuals,  for  the  transporting 
or  conveying  any  kinds  of  goods,  produce,  merchandise,  freight,  or 
passengers,  and  to  enforce  the  fulfilment  of  such  contracts." 

This  is  no  more  than  saying :  "  You  may  do  the  business  of  carry- 
ing goods  and  passengers,  and  may  make  contracts  for  doing  that 
business.  Such  contracts  you  may  make  with  any  other  corporation 
or  wiih  individuals."  No  doubt  a  contract  by  which  the  goods  re- 
ceived from  railroad  or  other  carrying  companies  should  be  carried 
over  the  road  of  this  company,  or  by  which  goods  or  passengers  from 
this  road  should  be  carried  by  other  railroads,  whether  connecting  im- 
mediately with  them  or  not,  are  within  this  power,  and  are  probably 
the  main  object  of  the  clause.  But  it  is  impossible,  under  any  sound 
rule  of  constructi'O-n,  to  find  in  the  language  used  a  permission  to  sell, 
lease,  or  transfer  to  others  the  entire  road  and  the  rights  and  fran- 
chises of  the  corporation.  To  do  so  is  to  deprive  the  company  of  the 
power  of  making  those  contracts  whicli  this  clause  confers,  and  of 
performing  the  duties  which  it  implies. 

In  The  AsMmry  Bailway  Carriage  &  Iron  Co.  v.  Riche,  decided  in 
the  House  of  Lords  in  1875  (Law  Eep.  7  H.  L.  663),  the  memorandum 
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of  association,  which,  as  Lord  Cairns  said,  stands  under  the  act  of 
1862  in  place  of  a  legislative  charter,  thus  described  the  business 
which  the  company  was  authorized  to  conduct :  "  The  objects  for 
which  this  company  is  established  are  to  make,  sell,  or  lend  on  hire 
railway-carriages  and  engines,  and  all  kinds  of  railway  plant,  fittings, 
machinery,  and  rolling-stock;  and  to  carry  on  the  business  of  me- 
chanical engineers  and  general  contractors ;  to  purchase  and  sell  as 
merchants  timber,  coal,  metals,  or  other  materials ;  and  to  buy  and 
sell  any  such  materials  on  commission  or  as  agents."  This  company 
purchased  a  concession  for  a  railroad  in  Belgium,  and  entered  into  a 
contract  for  its  construction,  on  which  it  paid  large  sums  of  money. 
The  company  was  sued  afterwards  on  its  agreement  with  Riche,  tte 
contractor,  and  the  contract  was  held  valid  in  the  Exchequer  Chamber 
by  a  majority  of  the  judges,  on  the  ground  that  while  it  was  in  ex- 
cess of  the  power  conferred  on  the  directors  by  the  memorandum,  it 
had  been  made  valid  by  ratification  of  the  shareholders,  to  whom 
it  had  been  submitted. 

The  House  of  Lords  reversed  this  judgment,  holding  unanimously 
that  the  contract  was  beyond  the  powers  conferred  by  the  memoran- 
dum above  recited,  and  being  beyond  the  powers  of  the  association, 
no  vote  of  the  shareholders  whatever  could  make  it  valid.  The  case 
is  otherwise  important  in  its  relation  to  the  one  before  us,  but  it  is 
cited  here  for  its  parallelism  in  the  construction  of  the  clause  defin- 
ing the  powers  of  the  company. 

If  a  memorandum  which  describes  the  parties  as  engaging  in  fur- 
nishing nearly  all  the  materials,  machinery,  and  rolling-stock  which 
enter  into  the  construction  of  a  railroad  and  its  equipments,  and  then 
empowers  them  to  carry  on  the  busiuBss  of  mechanical  engineers  and 
general  contractors,  cannot  authorize  a  contract  to  build  a  railroad, 
surely  the  authority  to  build  a  railroad  and  to  contract  for  carrying 
passengers  and  goods  over  it  and  other  roads  is  no  authority  to  lease 
it,  and  with  the  lease  to  part  with  all  its  powers  to  another  company 
or  to  individuals.  We  do  not  think  there  is  anything  in  the  language 
of  the  charter  which  authorized  the  making  of  this  agreement. 

It  is  next  insisted,  in  the  language  of  counsel,  that  though  this  may 
be  so,  "a  corporate  body  may  (as  at  common  law)  do  any  act  which 
is  not  either  expressly  or  impliedly  prohibited  by  its  charter ;  al- 
though where  the  act  is  unauthorized  by  the  charter  a  shareholder 
may  enjoin  its  execution,  and  the  State  may,  by  proper  process, 
forfeit  the  charter." 

We  do  not  concur  in  this  proposition.  We  take  the  general  doc- 
trine to  be  in  this  country,  though  there  may  be  exceptional  cases 
and  some  authorities  to  the  contrary,  that  the  powers  of  corporations 
organized  under  legislative  statutes  are  such  and  such  only  as  those 
statutes  confer.  Conceding  the  rule  applicable  to  all  statutes,  that 
what  is  fairly  implied  is  as  much  granted  as  what  is  expressed,  it  re- 
mains that  the  charter  of  a  corporation  is  the  measure  of  its  powers, 
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and  that  the  enumeration  of  these  powers  implies  the  exclusion  of 
all  others. 

This  class  of  subjects  has  received  much  consideration  of  late  years 
in  the  English  courts,  and  counsel  have  relied  largely  on  the  deci- 
sions of  those  courts.  Among  the  cases  cited  by  both  sides  is  The 
East  Anglian  Railways  Co.  v.  The  Eastern  Counties  Railway  Co.  (11 
C.  B.  775). 

In  that  case  the  Eastern  Counties  Railway  Company  had  made  a 
contract  in  which,  among  other  things,  it  covenanted  to  take  a  lease 
of  several  other  railroads  whose  companies  had  introduced  into  Par- 
liament a  bill  for  consolidation  under  the  name  of  East  Anglian  Rail- 
ways Company,  and  to  assume  the  payment  of  the  Parliamentary 
expenses  of  this  act  of  consolidation. 

This  covenant  was  held  void  as  beyond  the  power  conferred  by  the 
charter.  "  They  cannot,"  said  the  court,  "  engage  in  a  new  trade, 
because  they  are  incorporated  only  for  the  purpose  of  making  and 
maintaining  the  Eastern  Counties  Railway.  What  additional  power 
do  they  acquire  from  the  fact  that  the  undertaking  may  in  some  way 
benefit  their  line  ?  Whatever  be  their  object  or  prospect  of  success, 
they  are  still  but  a  corporation  for  the  purpose  only  of  makiqg  and 
maintaining  the  Eastern  Counties  Railway ;  and  if  they  cannot  embark 
in  new  trades  because  they  have  only  a  limited  authority,  for  the  same 
reason  they  can  do  nothing  not  authorized  by  their  act  and  not  within 
the  scope  of  their  authority.''  This  case,  decided  in  1851,  was  after- 
wards cited  with  approval  by  the  Lord  Chancellor  in  1857  in  deliver- 
ing the  opinion  of  the  House  of  Lords  in  Eastern  Counties  Railway 
Co.  V.  Hawkes  (5  H.  L.  Cas.  331)  ;  and  it  is  there  stated  that  it  was 
also  acted  on  and  recognized  in  the  Exchequer  Chamber  in  McGregor 
V.  The  Deal  &  Dover  Railway  Co.  (22  Law  J.  n.  s.  Q.  B.  69 ;  18  Q.  B. 
618).  Both  these  cases  are  cited  approvingly  in  the  opinion  of 
Lord  Cairns  in  the  Ashbury  Company,  on  appeal  in  the  House 
of  Lords. 

This  latter  case,  as  decided  in  the  Exchequer  Chamber  (Law  Rep. 
9  Exch.  224),  is  much  relied  on  by  counsel  for  plaintiffs  here  as 
showing  that,  though  the  contract  may  be  ultra  vires  when  made  by 
the  directors,  it  may  be  enforced  if  afterwards  ratified  by  the  share- 
holders or  if  partly  executed. 

But  in  the  House  of  Lords,  where  the  case  came  on  appeal,  this 
principle  was  overruled  unanimously  in  opinions  delivered  by  Lord 
Chancellor  Cairns,  Lords  Selborne,  Chelmsford,  Hatherly,  and  O'Ha- 
gan,  and  the  broad  doctrine  established  that  a  contract  not  within 
the  scope  of  the  powers  conferred  on  the  corporation  cannot  be  made 
valid  by  the  assent  of  every  one  of  the  shareholders,  nor  can  it  by 
any  partial  performance  become  the  foundation  of  a  right  of  action. 

It  would  be  a  waste  of  time  to  attempt  to  examine  the  American 
cases  on  the  subject,  which  are  more  or  less  conflicting,  but  we  think 
we  are  warranted  in  saying  that  this  latest  decision  of  the  House  of 
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Lords  represents  the  decided  preponderance  of  authority,  both  in  this 
country  and  in  England,  and  is  based  upon  sound  principle. 

There  is  another  principle  of  equal  importance  and  equally  conclu- 
sive against  the  validity  of  this  contract,  which,  if  not  coming  exactly 
within  the  doctrine  of  ultra  vires  as  we  have  just  discussed  it,  shows 
very  clearly  that  the  railroad  company  was  without  the  power  to  make 
such  a  contract. 

That  principle  is  that  where  a  corporation,  like  a  railroad  company, 
has  granted  to  it  by  charter  a  franchise  intended  in  large  measure  to 
be  exercised  for  the  public  good,  the  due  performance  of  those  func- 
tions being  the  consideration  of  the  public  grant,  any  contract  which 
disables  the  corporation  from  performing  those  functions,  which  un- 
dertakes, without  the  consent  of  the  State,  to  transfer  to  others  the; 
rights  and  powers  conferred  by  the  charter,  and  to  relieve  the  gran- 
tees of  the  burden  which  it  imposes,  is  a  violation  of  the  contract 
with  the  State,  and  is  void  as  against  public  policy.  This  doctrine 
is  asserted  with  remarkable  clearness  in  the  opinion  of  this  court, 
delivered  by  Mr.  Justice  Campbell,  in  The  York  &  Mart/land  Line 
Railroad  Go.  v.  Winans  (17  How.  30).  The  corporation  in  that  case 
was  chartered  to  build  and  maintain  a  railroad  in  Pennsylvania  by 
the  Legislature  of  that  State.  The  stock  in  it  was  taken  by  a  Mary- 
land corporation,  called  the  Baltimore  and  Susquehannah  Eailroad 
Company,  and  the  entire  management  of  the  road  was  committed  to 
the  Maryland  company,  which  appointed  all  the  officers  and  agents 
upon  it,  and  furnished  the  rolling-stock.  In  reference  to  this  state 
of  things,  and  its  effect  upon  the  liability  of  the  Pennsylvania  cor- 
poration for  infringing  a  patent  of  the  defendant  in  error,  Winans, 
this  court  said :  "  This  conclusion  [argument]  implies  that  the  duties 
imposed  upon  the  plaintiff  by  the  charter  are  fulfilled  by  the  con- 
struction of  the  road,  and  that  by  alienating  its  right  to  use,  and  its 
powers  of  control  and  supervision,  it  may  avoid  further  responsibility. 
But  those  acts  involve  an  overturn  of  the  relations  which  the  charter 
has  arranged  between  the  corporation  and  the  community.  Impor- 
tant franchises  were  conferred  upon  the  corporation  to  enable  it  to 
provide  facilities-  for  communication  and  intercourse,  required  for  the 
public  convenience.  Corporate  management  and  control  over  these 
were  prescribed,  and  corporate  responsibility  for  their  insufRciency 
provided  as  a  remuneration  to  the  community  for  their  grant.  The 
corporation  cannot  absolve  itself  from  the  performance  of  its  obliga- 
tions without  the  consent  of  the  Legislature,  BemMn  v.  Rufford  (1 
Sim.  N.  s.  550)  ;    Winch  v.B.  &  L.  Railway  Co.  (13  L.  &  Eq.  606)." 

And  in  the  case  of  Blade  v.  Delaware  &  •Raritan  Canal  Co.  (22 
3<r.  J.  Eq.  130),  Chancellor  Zabriskie  says :  "  It  may  be  considered  as 
settled  that  a  corporation  cannot  lease  or  alien  any  franchise,  or  any 
property  necessary  to  perform  its  obligations  and  duties  to  the  State, 
without  legislative  authority"  (p.  399).  For  this  he  cites  some  ten 
or  twelve  decided  cases  in  England  and  in  this  country. 
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This-  brings  us  to  the  proposition  that  the  Legislature  of  New  Jer- 
sey has  given  her  consent  by  an  act  which  amounts  to  a  ratification 
of  this  lease. 

That  act  is  entitled  "  A  supplement  to  the  act  entitled  '  An  Act  to 
incorporate  the  Millville  and  Glassboro  Railroad  Company,'"  ap- 
proved April  10, 1867 ;  and  its  only  purpose  was  to  regulate  the  rates 
at  which  freight  and  passengers  should  be  carried.  It  reads  as 
follows :  — 

.  "  That  it  shall  be  unlawful  for  the  directors,  lessees,  or  agents  of  said  railroad 
to  charge  more  than  three  and  a  half  cents  per  mile  for  the  carrying  of  passen- 
gers, and  six  cents  per  ton  per  mile  for  the  carrying  of  freight  or  merchandise 
of  any  description,  unless  a  single  package,  weighing  less  than  one  hundred 
pounds  ;  nor  shall  more  than  one-half  of  the  above  rate  be  charged  for  carrying 
any  fertilizing  materials,  either  in  their  own  cars  or  cars  of  other  companies 
running  over  said  railroad :  Provided,  that  nothing  contained  in  this  act  shall 
deprive  the  said  railroad  company,  or  its  lessees,  of  the  benefits  of  the  provisions 
of  an  act  entitled  '  An  Act  relative  to  freights  and  fares  on  railways  in  the 
State,'  approved  March  4,  1858,  and  applicable  to  all  other  railroads  in  this 
State." 

It  may  be  fairly  inferred  that  the  Legislature  knew  at  the  time  the 
statute  was  passed  that  plaintiffs  were  running  the  road,  and  claiming 
to  do  so  as  lessees  of  the  corporation.  It  was  not  important  for  the 
purpose  of  ,the  act  to  decide  whether  this  was  done  under  a  lawful 
contract  or  not.  No  inquiry  was  probably  made  as  to  the  terms  of 
that  lease,  as  no  information  on  that  subject  was  needed. 

The  Legislature  was  determined  that  whoever  did  run  the  road  and 
exercise  the  franchises  conferred  on  the  company,  and  under  what- 
ever claim  of  right  this  was  done,  should  be  bound  by  the  rates  of 
fare  established  by  the  act.  Hence,  without  undertaking  to  decide  in 
whom  was  the  right  to  the  control  of  the  road,  language  was  used 
which  included  the  directors,  lessees,  and  agents-  of  the  railroad. 

The  mention  of  the  lessees  no  more  implies  a  ratification  of  the 
contract  of  lease  than  the  word  "directors"  would  imply  a  disap- 
proval of  the  contract.  It  is  not  by  such '  an  incidental  use  of  the 
word  "  lessees  "  in  an  effort  to  make  Sure  that  all  who  collected  fares 
should  be  bound  by  the  law,  that  a  contract  unauthorized  by  the  char- 
ter, and  forbidden  by  public  policy,  is  to  be  made  valid  and  ratified 
by  the  State. 

It  remains  to  consider  the  suggestion  that  the  contract,  having 
been  executed,  the  doctrine  of  ultra  vires  is  inapplicable  to  the  case. 
There  can  be  no  question  that,  in  many  instances,  where  an  invalid 
contract,  which  the  party  to  it  might  have  avoided  or  refused  to  per- 
form, has  been  fully  performed  on  both  sides,  whereby  money  has 
been  paid  or  property  changed  hands,  the  courts  have  refused  to  sus- 
tain an  action  for  the  recovery  of  the  property  or  the  money  so 
transferred. 

In  regard  to  corporations  the  rule  has  been  well  laid  down  by  Com- 


172  THOMAS   V.  RAILROAD   COMPANY.  [CHAP.  V. 

Stock,  C.  J.,  in  Parish  v.  Wheeler  (22  N.  Y.  494)  that  the  executed 
dealings  of  corporations  must  be  allowed  to  stand  for  and  against 
both  parties  when  the  plainest  rules  of  good  faith  require  it. 

But  what  is  sought  in  the  case  before  us  is  the  enforcement  of  the 
unexecuted  part  of  this  agreement.  So  far  as  it  has  been  executed, 
namely,  the  four  or  five  years  of  action  under  it,  the  accounts  have 
been  adjusted,  and  each  party  has  received  what  he  was  entitled  to 
by  its  terms.  There  remains  unperformed  the  covenant  to  arbitrate 
with  regard  to  the  value  of  the  contract.  It  is  the  damages  provided 
for  in  that  clause  of  the  contract  that  are  sued  for  in  this  action/ 
Damages  for  a  material  part  of  the  contract  never  performed ;  dam- 
ages for  the  value  of  a  contract  which  was  void.  It  is  not  a  case  of  a 
contract  fully  executed.  The  very  nature  of  the  suit  is  to  recover 
damages  for  its  non-performance.  As  to  this  it  is  not  an  executed 
contract. 

Not  only  so,  but  it  is  a  contract  forbidden  by  public  policy  and 
beyond  the  power  of  the  defendants  to  make.  Having  entered  into 
the  agreement,  it  was  the  duty  of  the  company  to  rescind  or  abandon 
it  at  the  earliest  moment.  This  duty  was  independent  of  the  clause 
in  the  contract  which  gave  them  the  right  to  do  it.  Though  they 
delayed  its  performance  for  several  years,  it  was  nevertheless  a  right- 
ful act  when  it  was  done.  Can  this  performance  of  a  legal  duty,  a 
duty  both  to  stockholders  of  the  company  and  to  the  public,  give  to 
the  plaintiffs  a  right  of  action  ?  Can  they  found  such  a  right  on  an 
agreement  void  for  want  of  corporate  authority  and  forbidden  by  the 
policy  of  the  law  ?  To  hold  that  they  can  is,  in  our  opinion,  to  hold 
that  any  act  performed  in  executing  a  void  contract  makes  all  its 
parts  valid,  and  that  the  more  that  is  done  under  a  contract  for- 
bidden by  law,  the  stronger  is  the  claim  to  its  enforcement  by  the 
courts. 

We  cannot  see  that  the  present  case  comes  within  the  principle 
that  requires  that  contracts,  which,  though  invalid  for  want  of  cor- 
porate power,  have  been  fully  executed,  shall  remain  as  the  founda- 
tion of  rights  acquired  by  the  transaction. 

We  have  given  this  case  our  best  consideration  on  account  of  the 
importance  of  the  principles  involved  in  its  decision,  and  after  a  full 
examination  of  the  authorities  we  can  see  no  error  in  the  action  of  the 
Circuit  Court.  Judgment  affirmed. 
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DAVIS  V.  EAILROAD  COMPANY. 

SAME  V.   ORGAN  COMPANY. 

(131  Mass.  258.    1881.) 

Gray,  C.  J.:  — 

These  actions  are  brought  upon  an  agreement,  signed  by  the  Old 
Colony  Railroad  Company  in  the  sum  of  $6,000,  and  by  the  Smith 
American  Organ  Company  in  the  sum  of  $5,000,  and  by  other  cor- 
porations, partnerships,  and  individuals  in  various  sums,  amounting 
in  all  to  more  than  $200,000. 

The  agreement  is  in  these  words  :  "  Boston,  Jannary  23,  1872.  We 
the  undersigned  subscribers  hereby  agree,  each  with  the  other,  that 
we  will  contribute  towards  any  deficiency  (should  there  be  one)  that 
may  arise  towards  defraying  the  expenses  of  the  World's  Peace  Jubi- 
lee and  International  Musical  Festival,  to  be  held  in  Boston,  com- 
mencing on  the  17th  of  June  and  closing  on  the  4th  of  July  next,  in 
such  proportions  as  the  amounts  afiixed  to  our  several  names  bear  to 
the  whole  amount  subscribed ;  provided  that  no  subscription  shall  be 
binding  until  the  whole  amount  subscribed  shall  reach  the  sum  of  two 
hundred  thousand  dollars,  and  that  no  expenditure  be  incurred  except 
under  the  authority  of  the  executive  committee,  which  committee 
shall  represent  the  subscribers,  and  consist  of  ten  or  more  persons, 
who  may  be  chosen  by  the  first  six  subscribers  hereto." 

At  the  trial  of  the  first  action,  the  plaintiffs  offered  to  prove 
that  the  signature  of  each  corporation  was  made  by  authority  of  its 
directors,  with  the  reasonable  belief  that  the  holding  of  the  festival 
proposed  would  be  of  great  pecuniary  benefit  to  the  corporation  by 
increasing  its  proper  business,  and  that  the  signature  would  promote 
such  holding;  that  the  festival  was  held  as  mentioned  in  the  agree- 
ment of  guaranty;  and  that  the  reasonable  expenditures  therefor, 
made  under  authority  of  the  plaintiffs,  who  relied  upon  that  agree- 
ment in  making  them,  exceeded  the  receipts  by  more  than  $200,000. 

The  only  point  argued  and  decided  when  one  of  these  cases  was 
before  us  upon  demurrer  to  the  declaration  was,  that  the  promise  of 
the  subscribers  was  to  the  iexecutive  committee  therein  mentioned, 
and  that  these  plaintiffs  as  such  committee  were  the  proper  parties  to 
sue  thereon.     Davis  v.  Smith  American  Organ  Co.  (117  Mass.  456). 

The  principal  question  now  presented  by  the  answer,  and  which 
lies  at  the  threshold  of  each  case,  is  whether  it  was  within  the  power 
of  the  defendant  corporation  to  bind  itself  by  such  an  agreement. 
Upon  full  consideration  of  the  elaborate  arguments  of  counsel  upon 
that  question,  the  court  is  of  opinion  that  the  agreement  is  ultra 
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vires,  and  therefore  uo  action  can  be  maintained  upon  it  against  either 
defendant. 

The  reported  cases  on  the  subject  are  so  numerous,  that  we  shall 
refer  to  comparatively  few  of  them,  except  the  principal  cases  in 
England  and  the  decisions  of  the  Supreme  Court  of  the  United  States 
and  of  this  court. 

A  corporation  has  power  to  do  such  business  only  as  it  is  authorized 
by  its  acts  of  incorporation  to  do,  and  no  other.  It  is  not  held  out 
by  the  government,  nor  by  the  stockholders,  as  authorized  to  make 
contracts  which  are  beyond  the  purposes  and  scope  of  its  charter.  It 
is  not  vested  with  all  the  capacities  of  a  natural  person,  or  of  an 
ordinary  partnership,  but  with  such  only  as  its  charter  confers.  If 
it  exceeds  its  chartered  powers,  not  only  may  the  government  take 
away  its  charter,  but  those  who  have  subscribed  to  its  stock  may 
avoid  any  contract  made  by  the  corporation  in  clear  excess  oi  its 
powers.  If  it  makes  a  contract  manifestly  beyond  the  powers  con- 
ferred by  its  charter,  and  therefore  unlawful,  a  Court  of  Chancery,  o,n 
the  application  of  a  stockholder,  will  restrain  the  corporation  from 
carrying  out  the  contract ;  and  a  Court  of  Common  Law  will  sustain 
no  action  on  the  contract  against  the  corporation. 

Every  person  who  enters  into  a  contract  with  a  corporation  is  bound 
at  his  peril  to  take  notice  of  the  legal  limits  of  its  capacity,  especially 
where,  as  in  this  Commonwealth,  all  acts  of  incorporation  are  deemed 
public  acts,  and  every  corporation  organized  under  general  laws  is  re- 
quired to  file  in  the  office  of  the  Secretary  of  the  Commonwealth  a 
certificate  showing  the  purpose  for  which  the  corporation  is  con- 
stituted. Gen.  Sts.  c  3,  §  5;  St.  1870,  c.  224,  §§  7,  11 ;  Whittenton 
Mills  V.  Upton  (10  Gray,  582,  598)  ;  Richardson  v.  Sibley  (11  Allen, 
65,  72)  ;  Pearce  v.  Madison  &  Indianapolis  Railroad  (21  How.  441, 
,  443)  ;  Uast  Anglian  Railways  v.  Eastern  Counties  Railway  (11  C.  B. 
775,  811)  ;  Ashbury  Railway  Carriage  &  Iron  Co.  v.  Riche  (L.  R. 
7  H.  L.  653). 

There  is  a  clear  distinction,  as  was  pointed  out  by  Mr.  Justice  Camp- 
bell in  Zabriskie  v.  Cleveland,  Columbus,  &  Cincinnati  Railroad  (23 
How.  381,  398)  ;  by  Mr.  Justice  Hoar  in  Monument  Bank  v.  Globe 
Works  (101  Mass.  57,  58),  and  by  Lord  Chancellor  Cairns  and  Lord 
Hatherley  in  Ashbury  Railway  Carriage  &  Iron  Co.  v.  Riche  (L.  R. 
7  H.  L.  668,  684),  between  the  exercise  iby  a  corporation  of  a  power 
not  conferred  upon  it,  varying  from  the  objects  of  its  creation  as  de- 
clared in  the  law  of  its  organization,  of  which  all  persons  dealing 
with  it  are  bound  to  take  notice  ;  and  the  abuse  of  a  general  power,  or 
the  failure  to  comply  with  prescribed  formalities  or  regulations,  in  a 
particular  instance,  when  such  abuse  or  failure  is  not  known  to  the 
other  contracting  party. 

In  the  leading  case  of  Coleman  v.  Eastern  Counties  Railway  (10 
Beav.  1),  the  directors  of  a  railway  company  were  restrained  by  in- 
junction from  carrying  out  an  agreement  by  which,  for  the  purpose  of 
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increasing  its  traffic,  they  proposed  to  guarantee  certain  profits  to,  and 
to  secure  the  capital  of,  a  steam-packet  company,  to  ply  between  a 
port  near  one  end  of  the  railway  in  England  and  certain  foreign  ports  ; 
and  Lord  Langdale,  M.  R.,  said :  "  To  look  upon  a  railway  company 
in  the  light  of  a  common  partnership,  and  as  subject  to  no  greater 
vigilance  than  common  partnerships  are,  would,  I  think,  be  greatly  to 
mistake  the  functions  which  they  perform,  and  the  powers  which  they 
exercise  of  interference,  not  only  with  the  public  but  with  the  private 
rights  of  all  individuals  in  this  realm.  We  are  to  look  upon  those 
powers  as  given  to  them  in  consideration  of  a  benefit  which,  notwith- 
standing all  other  sacrifices,  it  is  to  be  presumed  and  hoped,  on  the 
whole,  will  be  obtained  by  the  public.  But  it  being  the  interest  of 
the  public  to  protect  the  private  rights  of  all  individuals,  and  to  de- 
fend them  from  all  liabilities  beyond  those  necessarily  occasioned  by 
the  powers  given  by  the  several  acts,  those  powers  must  always  be 
carefully  looked  to ;  and  I  am  clearly  of  opinion,  that  the  powers 
which  are  given  by  an  act  of  Parliament,  like  that  now  in  question, 
extend  no  farther  than  is  expressly  stated  in  the  act,  or  is  necessarily 
and  properly  required  for  carrying  into  effect  the  undertaking  and 
works  which  the  act  has  expressly  sanctioned."  "  Ample  powers  are 
given  for  the  purpose  of  constructing  and  maintaining  the  railway, 
and  for  doing  all  those  things  required  for  its  proper  use  when 
made ;  but  I  apprehend  that  it  has  nowhere  been  stated  that  a 
railway  company,  as  such,  has  power  to  enter  into  all  sorts  of  other 
transactions.  Indeed,  it  has  been  very  properly  admitted  that  rail- 
way companies  :have  no  right  to  enter  into  new  trades  or  busi- 
nesses not  pointed  out  by  their  acts ;  but  it  has  been  contended 
that  they  have  a  right  to  pledge,  without  limit,  the  funds  of  the 
company  for  the  encouragement  of  other  transactions,  however 
various  and  extensive,  provided  the  object  of  that  liability  is  to 
increase  the  traffic  upon  the  railway,  and  thereby  to  increase  the 
profit  to  the  shareholders.  There  is,  however,  no  authority  for 
anything  of  that  kind.  It  has  been  stated  that  these  things, 
to  a  small  extent,  have  frequently  been  done  since  the  establish- 
ment of  railways  ;  but  unless  the  acts  so  done  can  be  proved  to 
be  in  conformity  with  the  powers  given  by  the  special  acts  of 
Parliament,  under  which  those  acts  are  done,  they  furnish  no  author- 
ity whatever "  (10  Beav.  14,  15).  And  after  full  consideration  of 
the  case  he  summed  up  his  opinion  thus :  "  To  pledge  the  funds 
of  this  company  for  the  purpose  of  supporting  another  company 
engaged  in  a  hazardous  speculation,  is  a  thing  which,  according  to  the 
terms  of  this  act  of  Parliament,  they  have  not  a  right  to  do."  "They 
have  the  power  to  do  all  such  things  as  are  necessary  and  proper  for 
the  purpose  of  carrying  out  the  intention  of  the  act  of  Parliament, 
and  they  have  no  power  of  doing  anything  beyond  it "  (10  Beav.  17, 
18).     See  also  Salomons  v.  Zamjr  (12  Beav.  339,  352,  353). 

In  Bagshaw  v.  Eastern  Union  Railway  (7  Hare,  114 ;  2  Macn.  & 
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Gord.  389';  and  2  Hall  &  Twells,  201),  where  a  railway  company,  au- 
thorized by  act  of  Parliament  to  purchase  a  branch  line,  and  to  raise 
a  sum  of  money  for  the  purpose  of  constructing  that  line,  applied 
part  of  the  sum  so  raised  to  the  construction  of  its  main  line,  Vice- 
Chancellor  Wigram,  and  Lord  Chancellor  Cottenham  on  appeal,  sus- 
tained the  bill  of  a  shareholder,  not  only  to  restrain  such  application 
of  the  rest  of  the  sum,  but  also  for  an  account  of  the  part  already 
illegally  expended. 

The  same  principles  have  been  frequently  applied  in  actions  at 
law.  In  East  Anglian  Railways  v.  Eastern  Counties  Railway  (11 
C.  B.  775),  it  was  held  that  no  action  could  be  maintained  by  one 
railway  company  against  another  upon  an  agreement  made  by  the 
latter  to  take  a  lease  of  the  railway  of  the  first  company,  and  to  pay 
the  expenses  incurred  by  that  company  in  the  soliciting  and  promot- 
ing of  bills  in  Parliament  for  the  extension  and  improvement  of  that 
railway,  even  if  the  object  and  effect  of  the  agreement  were  to  in- 
crease the  profits  of  the  defendants'  railway  ;  and  Chief  Justice 
Jervis,  in  delivering  the  judgment  of  himself  and  Justices  Maule, 
Williams,  and  Talfourd,  said:  "This  act  is  a  public  act,  accessible 
to  all,  and  supposed  to  be  known  to  all ;  and  the  plaintiffs  must 
therefore  be  presumed  to  have  dealt  with  the  defendants  with  a  full 
knowledge  of  their  respective  rights,  whatever  those  rights  may  be. 
It  is  clear  that  the  defendants  have  a  limited  authority  only,  and  are 
a  corporation  only  for  the  purpose  of,  making  and  maintaining  the 
railway  sanctioned  by  the  act;  and  that  their  funds  can  only  be  ap- 
plied for  the  purposes  directed  and  provided  for  by  the  statute.  In- 
deed, it  is  not  contended  that  a  company  so  constituted  can  engage  in 
new  trades  not  contemplated  by  their  act ;  but  it  is  said  that  they 
may  embark  in  other  undertakings,  however  various,  provided  the 
object  of  the  directors  be  to  increase  the  profits  of  their  own  railway. 
This,  in  truth,  is  the  same  proposition  in  another  form  ;  for  if  the 
company  cannot  carry  on  a  new  trade,  merely  because  it  was  not  con- 
templated by  the  act,  they  cannot  embark  in  other  undertakings  not 
sanctioned  by  their  act,  merely  because  they  hope  the  speculation 
may  ultimately  increase  the  profit  of  the  shareholders.  They  cannot 
engage  in  a  new  trade,  because  they  are  a  corporation  only  for  the 
purpose  of  making  and  maintaining  the  Eastern  Counties  Railway. 
What  additional  power  do  they  acquire  from  the  fact  that  the  under- 
taking may  in  some  way  benefit  their  line  ?  Whatever  be  their  ob- 
ject or  the  prospect  of  success,  they  are  still  but  a  corporation  for  the 
purpose  only  of  making  and  maintaining  the  Eastern  Counties  Rail- 
way ;  and  if  they  cannot  embark  in  new  trades,  because  they  have 
only  a  limited  authority,  for  the  same  reason  they  can  do  nothing 
not  authorized  by  their  act,  and  not  within  the  scope  of  their  author- 
ity. Every  proprietor,  when  he  takes  shares,  has  a  right  to  expect 
that  the  conditions  upon  which  the  act  was  obtained  will  be  per- 
formed ;  and  it  is  no  sufBcient  answer  to  a  shareholder,  expecting  his 
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dividend,  that  the  money  has  been  expended  upon  an  undertaking 
which  at  some  remote  period  may  be  highly  beneficial  to  the  line. 
The  public  also  has  an  interest  in  the  proper  administration  of  the 
powers  conferred  by  the  act.  The  comfort  and  safety  of  the  line 
may  be  seriously  impaired  if  the  money  supposed  to  be  necessary, 
and  destined  by  Parliament  for  the  maintenance  of  the  railway,  be 
expended  in  other  undertakings  not  contemplated  when  the  act  was 
obtained,  and  not  expressly  sanctioned  by  the  Legislature."  "If  the 
contract  is  illegal,  as  being  contrary  to  the  act  of  Parliament,  it  is  un- 
necessary to  consider  the  effect  of  dissentient  shareholders ;  for  if  the 
company  is  a  corporation  only  for  a  limited  purpose,  and  a  contract 
like  that  under  discussion  is  not  within  their  authority,  the  assent  of 
all  the  shareholders  to  such  a  contract,  though  it  make  them  all  per- 
sonally liable  to  perform  such  contract,  would  not  bind  them  in  their 
corporate  capacity,  or  render  liable  their  corporate  funds  "  (11  C.  B. 
811-813).  So  in  Macgregor  v.  Dover  &  Deal  Railway  (18  Q.  B.  618), 
the  Court  of  Exchequer  Chamber,  in  an  opinion  delivered  by  Baron 
Alderson,  in  which  Justices  Maule,  Cresswell,  Williams,  and  Tal- 
fourd,  and  Baron  Piatt  concurred,  arrested  judgment  in  an  action 
brought  by  the  Dover  and  Deal  Railway  Company  upon  the  agree- 
ment of  a  person  interested  in  the  Southeastern  Railway  Company, 
to  pay  the  expenses  of  an  application  of  the  latter  to  Parliament  to 
authorize  it  to  establish  a  connecting  railway,  because  "  both  plain- 
tiffs and  defendant  here'  must  be  taken,  with  full  knowledge  of  the 
powers  conferred  on  the  Southeastern  Railway  Company,  to  have 
made  a  contract  by  which  the  defendant  is  to  bind  the  company  to 
do  an  illegal  act ;  not  merely  an  act  which  they  have  no  power  to  do, 
but  an  act  contrary  to  public  policy  and  the  provisions  of  a  public  act 
of  Parliament"  (18  Q.  B.  632).  In  each  of  those  cases  the  plaintiff 
had  actually  incurred  and  paid  the  expenses  sued  for. 

Baron  Parke  stated  the  rule  to  be  that,  where  a  corporation  is  cre- 
ated by  act  of  Parliament  for  particular  purposes  with  special  powers, 
"their  deed,  though  under  their  Corporate  seal,  and  that  regularly 
aiSxed,  does  not  bind  them,  if  it  appear  by  the  express  provisions 
of  the  statute  creating  the  corporation,  or  by  necessary  or  reasonable 
inference  from  its  enactments,  that  the  deed  was  ultra  vires  ;  that  is, 
that  the  Legislature  meant  that  such  a  deed  should  not  be  made." 
South  Yorkshire  Railway  v.  Great  Northern  Railway  (9  Exch.  65,  84). 
See  also  Scottish  Northeastern  Railway  v.  Stewart  (3  Macq.  382,  415), 
by  Lord  Wensleydale. 

Lord  St.  Leonards  —  while  asserting  that "  the  safety  of  men  in  their 
daily  contracts  requires  that  this  doctrine  of  ultra  vires  should  be  con- 
lined  within  narrow  bounds  ;  "  and  that  railway  companies  "  have  all 
the  powers  incident  to  a  corporation,  except  so  far  as  they  are  re- 
strained by  their  act  of  incorporation,"  and  are  "  bound  by  contracts 
duly  entered  into  by  their  directors  for  purposes  which  they  have 
treated  as  within  the  objects  of  their  acts,  and  which  cannot  clearly 
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be  shown  not  to  fall  within  them;"  and  inclining  "to  restrain  the 
doctrine  of  ultra  vires  to  clear  cases  of  excess  of  power,  with  the 
knowledge  of  the  other  party,  express,  or  implied  from  the  nature  of 
the  corporation  and  of  the  contract  entered  into  "  —  distinctly  recog- 
nized that  "  directors  cannot  act  in  opposition  to  the  purpose  for 
which  their  company  was  incorporated,"  nor  "  bind  their  companies 
by  contracts  foreign  to  the  purposes  for  which  they  were  estab- 
lished." Eastern  Counties  Railway  v.  Hawkes  (5  H.  L.  Cas.  331, 
371,  373,  381). 

Lord  Chancellor  Cranworth,  in  the  same  case,  said  that  the  English 
authorities  above  cited  had  "  established  the  proposition  that  a  rail- 
way company  cannot  devote  any  part  of  its  funds  to  an  object  not 
within  the  scope  of  its  original  constitution,  how  beneficial  soever 
that  object  might  seem  likely  to  prove ; "  and  after  a  review  of  the 
cases,  repeated :  "  It  must  therefore  be  now  considered  as  a  well- 
settled  doctrine  that  a  company  incorporated  by  act  of  Parliament 
for  a  special  purpose  cannot  devote  any  part  of  its  funds  to  objects 
unauthorized  by  the  terms  of  its  incorporation,  however  desirable 
such  an  application  may  appear  to  be  "  (5  H.  L.  Cas.  345,  348).  His 
opinion,  in  which  Lord  Brougham  concurred,  upon  which  the  House 
of  Lords  held  that  no  action  would  lie  against  a  railway  company  on 
an  agreement  of  its  projectors  to  advance  money  to  construct  a  pier 
and  harbor  at  the  end  of  a  proposed  branch  of  the  railway,  is  to  the 
like  effect.  Caledonian  &  Dumbartonshire  Railway  v.  Magistrates  of 
Helensburgh  (Macq.  391,  416,  417,  422).  And  he  afterwards  observed 
that  he  thought  the  statement  of  Baron  Parke,  above  quoted,  "  the 
more  correct  way  of  enunciating  the  doctrine,  though  practically  it 
-makes  very  little  difference  whether  we  say  that  the  railway  company 
has  no  authority  given  to  it  by  its  incorporation  to  enter  into  con- 
tracts as  to  matters  not  connected  with  its  corporate  duties,  or  that 
it  is  impliedly  prohibited  from  so  doing,  because  by  necessary  infer- 
ence the  Legislature  must  be  considered  to  have  intended  that  no 
such  contracts  should  be  entered  into."  Shrewsbury  &  Birmingham 
Railway  v.  Northwestern  Railivay  (6  H.  L.  Cas.  113,  135-137). 

In  Ashbury  Railway  Carriage  &  Iron  Co.  v.  Riehe  (L.  E.  7  H.  L. 
653,  and  L.  E.  9  Ex.  224),  the  objects  for  which  a  company  regis- 
tered under  the  English  Joint  Stock  Companies  Act  of  1862,  was 
created,  were  stated  in  its  memorandum  of  association  to  be  "to 
make  and  sell,  or  lend  on  hire,  railway  carriages  and  wagons,  and 
all  kinds  of  railway  plant,  fittings,  machinery,  and  rolling-stock ;  to 
carry  on  the  business  of  mechanical  engineers  and  general  contrac- 
tors ;  to  purchase,  lease,  work,  and  sell  mines,  minerals,  land,  and 
buildings ;  to  purchase  and  sell,  as  merchants,  timber,  coal,  metals, 
or  other  materials,  and  to  buy  and  sell  any  such  materials  on  com- 
mission or  as  agents."  The  directors  agreed  to  purchase  a  conces- 
sion for  making  a  railway  in  a  foreign  country,  and  afterwards  Con 
account  of  difficulties  existing  by  the  law  of  that  country)  agreed  to 
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assiga  the  concession  to  an  association  formed  there,  which  was  to 
supply  the  materials  for  the  construction  of  the  railway,  and  to  re- 
ceive periodical  payments  from  the  English  company.  In  an  action 
at  law  brought  by  the  foreign  associates  against  the  English  com- 
pany upon  this  agreement,  it  was  held  in  the  lower  courts,  as  well 
as  in  the  House  of  Lords,  to  be  ultra  vires.  The  judges  below  were 
divided  in  opinion  upon  the  question  whether  it  had  been  ratified  by 
the  stockholders  so  as  to  bind  the  company.  But  in  the  House  of 
Lords  it  was  unanimously  held,  by  Lord  Chancellor  Cairns  and 
Lords  Chelmsford,  Hatherley,  O'Hagan,  and  Selborne,  that  the  con- 
tract was  not  within  the  scope  of  the  memorandum  of  association, 
and  was  therefore  void  and  incapable  of  being  ratified,  and  the  ac- 
tion could  not  be  maintained. 

Lord  Selborne  said :  "  The  action  in  this  case  is  brought  upon  a 
contract,  not  directly  or  indirectly  to  execute  any  works,  but  to  find 
capital  for  a  foreign  railway  company,  in  exchange  for  shares  and 
bonds  of  that  company.  Such  a  contract,  in  my  opinion,  was  not 
authorized  by  the  memorandum  of  association  of  the  Ashbury  Com- 
pany. All  your  Lordships,  and  all  the  judges  in  the  courts  below, 
appear  to  be,  so  far,  agreed.  But  this,  in  my  judgment,  is  really 
decisive  of  the  whole  case.  I  only  repeat  what  Lord  Cranworth,  in 
Hawkes  v.  Eastern  Counties  Railway  Company  (when  moving  the 
judgment  of  this  House),  stated  to  be  settled  law,  when  I  say  that 
a  statutory  corporation,  created  by  act  of  Parliament  for  a  particular 
purpose,  is  limited,  as  to  all  its  powers,  by  the  purposes  of  its  incor- 
poration as  defined  in  that  act.  The  present  and  all  other  companies 
incorporated  by  virtue  of  the  Companies  Act  of  1862  appear  to  me  to 
be  statutory  corporations  within  this  principle.  The  memorandum 
of  association  is  under  that  act  their  fundamental,  and  (except  in 
certain  specified  particulars)  their  unalterable  law  ;  and  they  are 
incorporated  only  for  the  objects  and  purposes  expressed  in  that 
memorandum.  The  object  and  policy  of  those  provisions  of  the 
statute  which  prescribe  the  conditions  to  be  expressed  in  the  memo- 
randum, and  make  these  conditions  (except  in  certain  points)  un- 
alterable, would  be  liable  to  be  defeated  if  a  contract  under  the 
common  seal,  which  on  the  face  of  it  transgresses  the  fundamental 
law,  were  not  held  to  be  void,  and  ultra  vires  of  the  company,  as 
well  as  beyond  the  power  delegated  to  its  directors  or  administrators. 
It  was  so  held  in  the  case  of  the  East  Anglian  Railway  Company, 
and  in  other  cases  upon  railway  acts,  which  cases  were  approved  by 
this  House  in  Hawkes's  case ;  and  I  am  unable  to  see  any  distinction 
for  this  purpose  between  statutory  corporations  under  the  Joint 
Stock  Companies  Act  of  1862."  "I  think  that  contracts  for  objects 
and  purposes  foreign  to,  or  inconsistent  with,  the  memorandum  of 
association,  are  ultra  vires  of  the  corporation  itself.  And  it  seems 
to  me  far  more  accurate  to  say  that  the  liability  of  such  companies 
to  make  such  contracts  rests  on  an  original  limitation  and  circum- 
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scription  of  their  powers  by  the  law,  and  for  the  purposes  of  their 
incorporation,  than  that  it  depends  upon  some  express  or  implied 
prohibition,  making  acts  unlawful  which  otherwise  they  would  have 
had  a  legal  capacity  to  do.  This  being  so,  it  necessarily  follows  (as 
indeed  seems  to  me  to  have  been  conceded  in  Mr.  Justice  Black- 
burn's judgment)  that,  where  there  could  be  no  mandate,  there  can- 
not be  any  ratification ;  and  that  the  assent  of  all  the  shareholders 
can  make  no  difference  when  a  stranger  to  a  corporation  is  suing 
the  company  itself  in  its  corporate  name,  upon  a  contract  under  the 
common  seal.  No  agreement  of  shareholders  can  make  that  a  con- 
tract of  the  corporation,  which  the  law  says  cannot  and  shall  not  be 
so  "  (L.  R.  7  H.  L.  693-695). 

In  the  very  recent  case  of  Attorney-Oeneral  v.  Great  Eastern  Rail- 
way (5  App.  Cas.  473,  478),  in  which  the  contract  in  question  was 
held  to  be  expressly  authorized  by  the  terms  of  the  act  of  Parlia- 
ment, and  therefore  not  ultra  vires,  Lord  Chancellor  Selborne,  while 
expressing  the  opinion  that  "this  doctrine  ought  to  be  reasonably, 
and  not  unreasonably,  understood  and  applied,  and  that  whatever  may 
fairJy  be  regarded  as  incidental  to,  or  consequential  upon,  those 
things  which  the  Legislature  has  authorized,  ought  not  (unless  ex- 
pressly prohibited)  to  be  held,  by  judicial  construction,  to  be  ultra 
vires"  declared  his  sense  of  the  importance  of  maintaining  the  doc- 
trine of  ultra  vires,  as  explained  in  the  case  of  Ashhury  Railway 
Carriage  &  Iron  Co.-  v.  Riche.  And  Lord  Blackburn  said,  "That 
case  appears  to  me  to  decide  at  all  events  this,  that  where  there  is  an 
act  of  Parliament  creating  a  corporation  for  a  particular  purpose, 
and  giving  it  powers  for  that  particular  purpose,  what  it  does  not 
expressly  or  impliedly  authorize  is  to  be  taken  to  be  prohibited ;  and 
consequently  that  the  Great  Eastern  Company,  created  by  act  of 
Parliament  for  the  purpose  of  working  a  line  of  railway,  is  prohib- 
ited from  doing  anything  that  would  not  be  within  that  purpose  ; " 
although  he  also  agreed  "  that  those  things  which  are  incident  to, 
and  may  reasonably  and  properly  be  done  under,  the  main  purpose, 
though  they  may  not  be  literally  within  it,  would  not  be  prohibited  " 
(5  App.  Cas.  481). 

These  statements  are  the  more  significant,  because  Baron  Bram- 
well  in  the  same  case  below  (11  Ch.  D.  449,  501,  503)  had  cast 
doubts  upon  the  correctness  of  the  decision  in  the  case  of  East 
Anglian  Railways  v.  Eastern  Counties  Railway;  and  Lord  Black- 
burn himself,  when  a  justice  of  the  Court  of  Queen's  Bench,  had 
more  than  once  approved  Baron  Parke's  form  of  stating  the  doctrine. 
Chambers  v.  Manchester  &  Milford  Railway  (5  B.  «&  S.  588,  610)  ; 
'Taylor  v.  Chichester  &  Midhurst  Railway  (L.  R.  2  Ex.  356,  384)  ; 
Riche  V.  Ashhury  Railway  Carriage  &  Iron  Co.  (L.  R.  9  Ex.  264). 

The  same  principles  have  been  clearly  and  positively  enunciated 
in  two  unanimous  judgments  of  the  Supreme  Court  of  the  United 
States. 
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In  Pearce  v.  Madison  &  Indianapolis  Railroad  (21  How.  441)  two 
corporations,  created  by  the  laws  of  Indiana  to  construct  distinct 
though  connecting  lines  of  railroad  in  that  State,  were  consolidated 
by  agreement,  and  conducted  the  business  of  both  lines  under  a, 
common  board  of  management,  which  gave  notes  in  the  name  of  the 
consolidated  company  in  payment  for  a  steamboat  to  be  employed 
on  the  Ohio  River  and  to  run  in  connection  with  the  railroads. 
After  the  execution  of  the  notes  and  the  acquisition  of  the  steam- 
boat, this  relation  between  the  corporations  was  legally  dissolved. 
It  was  held,  that  an  action  brought  by  an  indorsee  against  the  two 
corporations  upon  the  notes  could  not  be  maintained. 

Mr.  Justice  Campbell,  in  delivering  judgment,  said:  "The  rights, 
duties,  and  obligations  of  the  defendants  are  defined  in  the  acts  of 
the  Legislature  of  Indiana  under  which  they  were  organized,  and 
reference  must  be  had  to  these  to  ascertain  the  validity  of  their  con- 
tracts. They  empower  the  defendants  respectively  to  do  all  that  was 
necessary  to  construct  and  put  in  operation  a  railroad  between  the 
cities  which  are  named  in  the  acts  of  incorporation.  There  was  no 
authority  of  law  to  consolidate  these  corporations,  and  to  place  both 
under  the  same  management,  or  to  subject  the  capital  of  the  one  to 
answer  for  the  liabilities  of  the  other ;  and  so  the  courts  of  Indiana 
have  determined.  But  in  addition  to  that  act  of  illegality,  the  man- 
agers of  these  corporations  established  a  steamboat  line  to  run  in  con- 
nection with  the  railroads,  and  thereby  diverted  their  capital  from 
the  objects  contemplated  by  their  charters,  and  exposed  it  to  perils 
for  which  they  afforded  no  sanction.  I^Tow  persons  dealing  with  the 
managers  of  a  corporation  must  take  notice  of  the  limitations  imposed 
upon  their  authority  by  the  act  of  incorporation.  Their  powers  are 
conceded  in  consideration  of  the  advantage  the  public  is  to  receive 
from  their  discreet  and  intelligent  employment,  and  the  public  have 
an  interest  that  neither  the  managers  nor  stockholders  of  the  corpora- 
tion shall  transcend  their  authority." 

He  then  referred  with  approval  to  the  cases  of  Colman  v.  East- 
ern Counties  Railway,  East  Anglian  Railways  v.  Eastern  Counties 
Railway,  and  Macgregor  v.  Dover  &  Deal  Railway,  above  cited, 
and  added:  "It  is  contended  that  because  the  steamboat  was  de- 
livered to  the  defendants,  and  has  been  converted  to  their  use,  they 
are  responsible.  It  is  enough  to  say,  in  reply  to  this,  that  the 
plaintiff  was  not  the  owner  of  the  boat,  nor  does  he  claim  under 
an  assignment  of  the  owner's  interest.  His  suit  is  instituted  on 
the  notes,  as  an  indorsee;  and  the  only  question  is.  Had  the  cor- 
poration the  capacity  to  make  the  contract,  in  the  fulfilment  of 
which  they  were  executed  ?  The  opinion  of  the  court  is,  that  it  was 
a  departure  from  the  business  of  the  corporation,  and  that  their  offi- 
cers exceeded  their  authority."  Judgment  was  therefore  rendered 
for  the  defendants.  It  is  to  be  observed  that  in  that  case  there  was 
no  suggestion  that  the  plaintiff  took  the  notes  sued  on  without  notice 
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of  the  illegality  in  the  original  consideration,  which  would  have  pre- 
sented a  different  question.  Lexington  v.  Butler  (14  Wall.  282) ; 
Macon  v.  Shores  (97  U.  S.  272) ;  Monument  Bank  v.  Globe  Works 
(101  Mass.  57). 

In  Thomas  v.  Railroad  Go.  (101  U.  S.  71),  a  railroad  corporation, 
without  authority  of  the  Legislature,  leased  its  railroad  to  three  per- 
sons for  twenty  years,  for  the  consideration  of  one  half  of  the  gross 
sums  collected  from  the  operation  of  the  road  by  the  lessees  during 
the  term,  reserving  the  right  at  any  time  to  terminate  the  contract 
and  retake  possession  of  the  road,  paying  such  damages  for  the  value 
of  the  unexpired  term  as  should  be  determined  by  arbitration.  At 
the  end  of  five  years  the  corporation  resumed  possession,  and  the  ac- 
counts for  that  period  were  adjusted  and  paid.  It  was  h^eld  that  no 
action  could  be  maintained  against  the  corporation  to  recover  the 
value  of  the  unexpired  term.  The  opinion  was  delivered  by  Mr. 
Justice  Miller. 

It  was  argued  by  the  counsel  for  the  plaintiffs  in  that  case  that 
though  there  was  nothing  in  the  language  of  the  charter  which  au- 
thorized the  making  of  this  agreement,  yet  "  a  corporate  body  may  (as 
at  common  law)  do  any  act  which  is  not  either  expressly  or  impliedly 
prohibited  by  its  charter ;  although  where  the  act  is  unauthorized  by  ' 
the  charter  a  shareholder  may  enjoin  its  execution,  and  the  State 
may,  by  proper  process,  forfeit  the  charter."  But  the  court  said: 
"  We  do  not  concur  in  this  proposition.  We  take  the  general  doc- 
trine to  be  in  this  country,  though  there  may  be  exceptional  cases 
and  some  authorities  to  the  contrary,  that  the  powers  of  corporations 
organized  under  legislative  statutes  are  such  and  such  only  as  those 
statutes  confer.  Conceding  the  rule  applicable  to  all  statutes,  that 
what  is  fairly  implied  is  as  much  granted  as  what  is  expressed,  it 
remains  that  the  charter  of  a  corporation  is  the  measure  of  its  pow- 
ers, and  that  the  enumeration  of  these  powers  implies  the  exclusion 
of  all  others."  The  court  then,  after  referring  to  some  of  the  English 
cases  above  cited,  and  particularly  to  the  decision  of  the  House  of 
Lords  in  Ashbury  Baihoay  Carriage  &  Iron  Co.  v.  Riche,  as  estab- 
lishing "  the  broad  doctrine  that  a  contract  not  within  the  scope  of 
the  powers  conferred  on  the  corporation  cannot  be  made  valid  by  the 
assent  of  every  one  of  the  shareholders,  nor  can  it  by  any  partial  per- 
formance become  the  foundation  of  a  right  action,"  expressed  the 
opinion  that  that  decision  "  represents  the  decided  preponderance  of 
authority,  both  in  this  country  and  in  England,  and  is  based  upon 
sound  principle." 

The  court  indeed  further  said:  "There  is  another  principle  of 
equal  importance,  and  equally  conclusive  against  the  validity  of  this 
contract,  which,  if  not  coming  exactly  within  the  doctrine  of  ultra 
vires  as  we  have  just  discussed  it,  shows  very  clearly  that  the  rail- 
road company  was  without  the  power  to  make  such  a  contract.  That 
principle  is,  that  where  a  corporation  like  a  railroad  company  has 
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granted  to  it  by  charter  a  franchise  intended  in  large  measure  to  be 
exercised  for  the  public  good,  the  due  performance  of  those  functions 
being  the  consideration  of  the  public  grant,  any  contract  which  dis- 
ables the  corporation  from  performing  those  functions,  which  under- 
takes, without  the  consent  of  the  State,  to  transfer  to  others  the 
rights  and  powers  conferred  by  charter,  and  to  relieve  the  grantees 
of  the  burden  which  it  imposes,  is  a  violation  of  the  contract  with 
the  State,  and  is  void  as  against  public  policy."  This  proposition  is 
supported  by  the  cases  there  cited,  and  by  many  others.  See  liich- 
ardson  v.  Sibley  (11  Allen,  65,  67) ;  Whittenton  Mills  v.  Upton  (10 
Gray,  582) ;  Proprietors  of  Locks  &  Canals  v.  Nashua  &  Lowell  Hail- 
road  (104  Mass.  1)  ;  Middlesex  Railroad  v.  Boston  &  Chelsea  Railroad 
(115  Mass.  347).  But  that  the  decision  was  not  intended  to  be  put 
exclusively  upon  this  ground  is  manifest  from  the  terms  in  which  it 
was  introduced,  as  well  as  from  those  in  which  the  general  doctrine 
had  been  already  laid  down,  and  from  the  concluding  sentence  of  the 
opinion. 

The  judgments  of  the  English  courts,  and  qf  the  Supreme  Court  of 
the  United  States,  to  which  we  have  referred,  do  but  afiirm  and  apply 
principles  long  ago  declared  by  this  court. 

More  than  fifty  years  since,  Chief  Justice  Parker  said  :  "  The  power 
of  corporations  is  derived  only  from  the  act,  grant,  charter,  or  patent 
by  which  they  are  created.  In  this  Commonwealth,  the  source  and 
origin  of  such  power  is  the  Ijegislature,  and  corporations  are  to  exer- 
cise no  authority  except  what  is  given  by  express  terms  or  by  neces- 
sary implication  by  that  body.  No  vote  or  act  of  a  corporation  can 
enlarge  its  chartered  authority,  either  as  to  the  subjects  on  which  it 
is  intended  to  operate,  or  the  persons  or  property  of  the  corporators." 
Salem  Milldam  y.  Ropes  (6  Pick.  23, 32).  And  the  importance  for  the 
security  of  the  rights  of  each  stockholder,  of  a  steady  adherence  to 
the  principle  that  "  corporations  can  only  exercise  their  powers  over 
their  respective  members  for  the  accomplishment  of  limited  and  well- 
defined  objects,"  was  strongly  stated  by  Chief  Justice  Shaw  in  1839. 
Sphulding  v.  Lowell  (23  Pick.  71,  75). 

As  was  observed  in  Morville  v.  American  Tract  Society  (123  Mass. 
129,  136),  "  the  power  to  make  all  such  contracts  as  are  necessary 
and  usual  in  the  course  of  business,  or  are  reasonably  incident  to  the 
objects  for  which  a  private  corporation  is  created,  is  always  implied 
where  there  is  no  positive  restriction  in  the  charter."  Thus  a  cor- 
poration may  let  or  mortgage  property  lawfully  held  by  it  under  its 
charter,  and  not  immediately  needed  for  its  own  business.  Simpson 
V.  Westminster  Hotel  Co.  (8  H.  L.  Cas.  712) ;  Brown  v.  Winnisimmet  Co. 
(11  Allen,  326) ;  Hendee  v.  Pinkerton  (14  Allen,  381).  A  corporation 
established  "  for  the  purpose  of  manufacturing  and  selling  glass,"  may 
contract  to  purchase  glassware  from  a  like  corporation  to  keep  up  its 
own  stock  and  supply  its  customers  while  its  works  are  being  put  in 
repair.   Lyndeborough  Glass  Co.  v.  Massachusetts  Glass  Co.  (Ill  Mass. 
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315).  A  corporation  authorized  to  purchase  and  hold  water  power 
created  by  the  erection  of  dams,  and  to  hold  real  estate,  may,  when 
the  water  power  has  been  lawfully  extinguished,  sell  its  lands,  and  as 
part  of  the  contract  of  sale  agree  to  raise  their  grade.  Dupee  v.  Bos- 
ton Water  Power  Co.  (114  Mass.  37).  A  railroad  corporation  may 
agree  to  transport  as  a  common  carrier  over  connecting  railroads  goods 
intrusted  to  it  for  carriage  over  its  own  line.  Hill  Manuf.  Co.  v.  JBos- 
ton  &  Lowell  Railroad  (104  Mass.  122);  Railway  Co.  v.  McCarthy 
(96  U.  S.  258).  And  it  cannot  dispute  its  liability  for  goods  delivered 
to  it  to  be  carried  over  a  railroad  of  which  it  is  in  actual  possession 
and  use  under  a  lease,  on  the  ground  that  the  lease  is  void.  McCluer 
V.  Manchester  &  Lawrence  Railroad  (13  Gray,  124) 

Several  of  the  eases  most  relied  on  by  the  plaintiffs  were  not  suits 
against  a  corporation  to  compel  it  to  pay  money  for  a  purpose  not 
within  the  scope  of  its  charter,  but  suits  by  a  corporation  to  recover 
money  or  property,  which,  when  recovered,  would  be  held  for  the  law- 
ful uses  of  the  corporation.  Chester  Glass  Co.  v.  Dewey  (16  Mass.  94) ; 
Old  Colony  Railroad  v.  Evans  (6  Gray,  25)  ;  National  Pemberton  Bank 
V.  Porter  (125  Mass.  333)  ;  National  Bank  y.  Matthews  (98  U.  S.  621). 

In  Chester  Glass  Co.  v.  Dewey,  the  plaintiff,  a  corporation  estab- 
lished for  the  purpose  of  manufacturing  glass,  kept  a  shop  near  its 
factory,  for  the  accommodation  of  its  workmen,  containing  a  general 
assortment  of  such  goods  as  are  usually  kept  in  country  stores ;  and 
the  defendant  was  a  carpenter,  living  near,  who  made  boxes  and  did 
other  carpenter's  work  for  the  corporation.  In  an  action  for  the  price 
of  goods  sold  and  delivered  to  him  from  the  shop,  the  defendant  ob- 
jected that  the  plaintiff  was  not  authorized  by  law  to  keep  such  a  shop 
and  to  sell  goods  in  this  manner ;  and  it  was  held  that  this  objection 
could  not  avail  him.  The  leading  reason  assigned  was,  "  The  Legis- 
lature did  not  intend  to  prohibit  the  supply  of  goods  to  those  em- 
ployed in  the  manufactory ; "  in  other  words,  the  contract  sued  on 
was  not  ultra  vires.  That  reason  being  decisive  of  the  case,  the 
further  suggestion  in  the  opinion,  "  Besides,  the  defendant  cannot  re- 
fuse payment  on  this  ground ;  but  the  Legislature  may  enforce  the 
prohibition,  by  causing  the  charter  to  be  revoked,  when  they  shall 
determine  that  it  has  been- abused,"  was,  as  has  been  since  pointed 
out,  wholly  obiter  dictum.     Whittenton,  Mills  v.  Upton  (10  Gray,  599). 

In  Old  Colony  Railroad  v.  Evans,  the  defendant,  being  under  con- 
tract to  haul  a  large  quantity  of  gravel  on  to  lands  belonging  to  the 
city  of  Boston,  made  an  agreement  in  writing  with  the  plaintiff  cor- 
poration, by  which  it  agreed  to  purchase  a  tract  of  land  in  Quincy, 
and  he  agreed  to  take  gravel  therefrom  and  to  carry  it  in  his  own  cars 
over  the  plaintiff's  road  to  Boston,  paying  a  specified  toll ;  the  defen- 
dant afterwards  further  agreed  in  writing  that,  if  the  plaintiff  would 
purchase  another  tract  for  the  same  purpose,  he  would  pay  the  cost 
of  the  first  tract ;  and  both  tracts  were  purchased  by  the  plaintiff. 
The  objection  that  the  corporation  had  no  right  to  trade  in  gravel  or 
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land  was  raised  by  the  defendant  by  way  of  defence  to  a  bill  in  equity 
by  the  corporation  for  specific  performance  of  his  second  agreement 
by  accepting  a  deed  of  and  paying  for  the  first  tract.  There  can  be 
no  doubt  of  the  correctness  of  the  decision  overruling  the  objection. 
The  corporation  by  its  purchase  had  acquired  a  title  to  the  land,  which 
was  good  against  all  the  world,  except  possibly  the  Commonwealth ; 
and  the  defendant,  having  knowledge  of  all  the  facts,  did  not  and 
could  not  object  that  the  title  might  be  defeasible  by  the  Common- 
wealth. Banks  v.  Poitiaux  (3  Eand.  136) ;  Leazure  v.  Hillegas  (7 
S.  &  R.  313)  ;  Goundie  v.  Northampton  Water  Go.  (7  Penn.  St.  233) ; 
Silver  Lake  Bank  v.  North  (4  Johns.  Ch.  370,373)  ;  Smith  v.  Sheeley 
(12  Wall.  358)  ;  Commonwealth  v.  Wilder  (127  Mass.  1,  6).  Although 
it  was  said  in  the  opinion  that  the  purchase  of  the  land  seemed  to 
have  been  made  as  a  mode  of  promoting  the  purposes  of  the  plaintiff's 
incorporation,  the  increasing  of  its  business  in  transportation  upon  its 
railroad,  and  not  as  an  object  of  trade  or  speculation  in  lands,  the 
point  adjudged  was  that  the  want  of  corporate  capacity  to  purchase 
and  sell  lands  was  not  a  legal  objection  to  the  maintenance  of  the  bill. 
The  only  authority  referred  to  by  the  court  was  the  treatise  of  An- 
gell  and  Ames  on  Corporations  (§§  10,  11, 151, 153),  of  which  the  sec- 
tion most  directly  applicable  is  §  153,  in  which  it  is  clearly  laid  down 
that  a  court  of  equity  will  enforce  against  a  natural  person  his  agree- 
ment to  purchase  of  a  corporation  lands  which  it  holds  in  violation  of 
its  charter,  but  will  not  enforce  against  a  corporation  its  agreement  to 
purchase  lands  for  a  purpose  not  authorized  by  its  charter.  The  dis- 
tinction is  obvious.  In  the  latter  case,  to  enforce  the  agreement  against 
the  corporation  is  to  compel  the  application  of  its  funds  to  a  purpose 
not  authorized  by  law.  In  the  former  case,  to  compel  the  individual 
to  take  and  pay  for  the  property  according  to  his  agreement,  is  the 
surest  and  most  effectual  means  of  replacing  in  the  treasury  of  the 
corporation,  for  its  lawful  uses  and  the  benefit  of  its  stockholders, 
the  funds  which  it  had  misapplied.  Rutland  &  Burlington  Railroad 
V.  Proctor  (29  Vt.  93,  97). 

In  National  Pemberton  Bank  v.  Porter,  the  point  decided  was,  that 
the  objection  that  a  national  bank  had  exceeded  its  powers  by  pur- 
chasing a  promissory  note  from  an  indorsee  thereof,  did  not  prevent 
it  from  maintaining  action  upon  the  note  against  the  maker ;  for  the 
reasons,  that  the  action  was  not  brought  upon  the  contract  of  pur- 
chase, or  against  any  party  to  that  contract,  and  that  it  was  not  neces- 
sary in  this  Commonwealth  that  the  plaintiff  in  an  action  on  the 
promissory  note  should  have  any  title  or  interest  in  it.  See  also 
Attleborough  National  Bank  v.  Rogers  (125  Mass.  339). 

In  NationalBank  v.  Matthews,  the  act  of  Congress  providing  that  a 
national  bank  might  purchase  and  hold  real  estate  for  certain  enum- 
erated purposes  only,  of  which  to  secure  money  lent  at  the  time  of 
taking  a  mortgage  was  not  one,  was  held  by  a  majority  of  the  court, 
in  accordance  with  the  opinion  of  Chancellor  Kent  in  Silver  Lake  Bank 
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V.  NoHh,  above  cited,  not  to  make  void  a  mortgage  given  to  secure  the 
payment  of  a  promissory  note  for  money  so  lent,  nor  to  prevent  the 
bank  from  enforcing  such  a  mortgage.  A  like  decision  was  made  in 
National  Bank  v.  Whitney  (103  U.  S.  99). 

A  corporation  may  indeed  be  bound  to  refund  to  a  person  from 
whom  it  has  received  money  or  property,  for  a  purpose  unauthorized 
by  its  charter,  the  value  of  that  which  it  has  actually  received ;  for, 
in  such  a  case,  to  maintain  the  action  against  the  corporation  is  not 
to  affirm,  but  to  disaffirm,  the  illegal  contract.  White  v.  Franklin 
Bank  (22  Pick.  181)  ;  Morville  v.  American  J^rant  Society  (123  Mass. 
129,  137)  ;  In  re  Cork  &  Youghal  Railway  (L.  R.  4  Ch.  748).  But 
when  the  corporation  has  actually  received  nothing  in  money  or  prop- 
erty, it  cannot  be  held  liable  upon  an  agreement  to  share  in,  or  to 
guarantee  the  profits  of,  an  enterprise  which  is  wholly  without  the 
scope  of  its  corporate  powers,  upon  the  mere  ground  that  conjectural 
or  speculative  benefits  were  believed  by  its  officers  to  be  likely  to  re- 
sult from  the  making  of  the  agreement,  and  that  the  other  party  has 
incurred  expenses  upon  the  faith  of  it.  East  Anglian  Railways  v. 
Eastern  Counties  Railway,  MacGregor  v.  Dover  &  Deal  Railway,  Ash- 
bury  Railway  Carriage  &  Iron  Go.  v.  Riche,  and  Thomas  v.  Railway 
Co.,  above  cited.  Doivning  v.  Mt.  Washington  Road  Co.  (40  N.  H. 
230)  ;  Franklin  Co.  v.  Lewiston  Institution  for  Savings  (68  Maine,  43). 

The  Old  Colony  Railroad  Company  is  a  railroad  corporation,  estab- 
lished by  public  statutes  of  the  Commonwealth  for  the  purpose  of  con- 
structing and  maintaining  a  railroad,  and  carrying  passengers  and 
freight  thereon.  Sts.  1844,  c.  150  ;  1854,  c.  133 ;  1862,  c.  149 ;  1872, 
c.  143.  The  holding  of  a  "  world's  peace  jubilee  and  international 
musical  festival,"  is  an  enterprise  wholly  outside  the  objects  for  which 
a  railroad  corporation  is  established ;  and  a  contract  to  pay,  or  to 
guarantee  the  payment  of,  the  expenses  of  such  an  enterprise,  is 
neither  a  necessary  nor  an  appropriate  means  of  carrying  on  the  busi- 
ness of  the  railroad  corporation ;  it  is  an  application  of  its  funds  to  an 
object  unauthorized  and  impliedly  prohibited  by  its  charter,  and  is 
beyond  its  corporate  powers.  Such  a  contract  cannot  be  held  to  bind 
the  corporation,  by  reason  of  the  supposed  benefit  which  it  may  derive 
from  an  increase  of  passengers  over  its  road,  upon  any  grounds  that 
would  not  hold  it  equally  bound  by  a  contract  to  partake  in  or  to  guar- 
antee the  success  of  any  enterprise  that  might  attract  population  or 
travel  to  any  city  or  town  upon  or  near  its  line.  It  follows  that  in 
the  first  of  the  actions  before  us  there  must  be 

Judgment  for  the  defendant. 

The  same  reasons  are  no  less  applicable  to  manufacturing  and  trad- 
ing corporations,  established  under  general  laws,  and  the  purposes  of 
which  are  required  by  those  laws  to  be  stated  in  their  articles  of  asso- 
ciation. The  Smith  American  Organ  Company  was  organized  under 
the  general  act  of  1870,  c.  224,  and  the  purposes  of  its  incorporation 
are  limited  by  its  articles  of  association,  as  appearing  in  the  certificate 
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thereof  filed  in  the  office  of  the  Secretary  of  the  Commonwealth  pur- 
suant to  that  act,  to  "  the  manufacture  and  sale  of  reed  organs,  and 
other  musical  instruments."  The  power  to  manufacture  and  sell 
goods  of  a  particular  description  does  not  include  the  power  to  par- 
take in,  or  to  guarantee  the  profits  of,  an  enterprise  that  may  be  ex- 
pected to  increase  the  use  of  or  the  demand  for  such  goods.  The  case 
of  Ashbury  Railway  Carriage  &  Iron  Co.  v.  Biche,  before  cited,  is 
directly  in  point. 

This  ground  being  decisive  of  the  second  action,  it  becomes  unneces- 
sary to  consider  the  other  objections  to  its  maintenance,  and  the  plain- 
tiff's exception  must  be  Overruled. 


BISSELL  V.   EAILEOAD  COMPANIES. 
(22  N.  Y.  259.    1860.) 

Appeal  from  the  general  term  of  the  Supreme  Court,  in  the  sixth 
district,  where  a  judgment  entered  in  favor  of  the  plaintiff,  upon  the 
report  of  referees,  had  been  affirmed. 

This  was  an  action  against  the  Michigan  Southern  Railroad  Com- 
pany and  the  Northern  Indiana  Railroad  Company,  two  distinct  cor- 
porations, for  an  injury  sustained  by  the  plaintiff,  whilst  a  passenger 
upon  a  train  which  they  had  jointly  united  in  running,  resulting  from 
a  collision  with  another  train,  in  consequence  of  the  negligence  of 
their  servants  and  agents. 

The  Michigan  Southern  Railroad  Company  was  chartered  by  the 
State  of  Michigan^  to  construct  and  operate  a  railroad  through  the 
southern  part  of  that  State;  and  the  Northern  Indiana  Railroad 
Company,  by  the  State  of  Indiana,  to  construct  a  railroad  through 
the  northern  part  of  the  latter  State ;  each  of  these  corporations,  ac- 
cordingly, built  a  railroad  within  the  State  by  which  it  had  been 
chartered.  They  also,  in  conjunction  with  another  corporation,  con- 
structed a  railroad  from  the  northern  line  of  the  State  of  Indiana, 
throu.gh  a  part  of  the  State  of  Illinois,  to  the  city  of  Chicago. 

The  two  companies  formed  a  business  connection  under  the  name 
of  the  Michigan  Southern  and  Northern  Indiana  Railroad  Companies, 
and  ran  their  trains,  carrying  passengers  and  freight,  from  Lake  Erie 
to  Chicago  and  back,  stopping  at  the  intermediate  places,  through  the 
States  of  Ohio,  Michigan,  Indiana,  and  Illinois.  The  cars  and  other 
property  connected  with  these  roads  were  used  by  the  companies  in 
common,  and  each  shared  in  the  profits  and  losses  ;  the  business  was 
transacted  under  their  associate  name,  and  they  were  thus  practically 
consolidated  into  one  company. 

On  the  25th  April,  1853,  the  plaintiff  took  passage,  with  his  bag- 
gage, in  the  defendants'  train  of  cars,  near  Chicago,  to  be  conveyed 
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to  Toledo,  and  paid  his  fare.  A  collision  occurred  with  another 
train,  through  the  negligence  of  the  defendants'  agents,  at  the  cross- 
ing of  the  Illinois  Central  Railroad,  in  the  State  of  Illinois,  whereby 
the  plaintiff's  leg  was  broken,  and  he  was  otherwise  injured  ;  and  for 
this  injury  the  present  suit  was  brought. 

At  the  time  of  the  occurrence,  and  at  the  commencement  of  the 
suit,  the  defendants  had  a  general  business  office,  in  the  city  of  New 
York,  occupied  by  their  president  and  treasurer,  where  a  large  por- 
tion of  their  funds  and  other  property  was  kept. 

The  referees  made  a  report  in  favor  of  the  plaintiff  for  $2,500,  and 
the  judgment  entered  thereon  having  been  affirmed  at  general  term, 
the  defendants  took  this  appeal. 

COMSTOOK,  C.  J. :  — 

A  general  statement  of  the  plaintiff's  case  is,  that  the  two  cor- 
porations defendant  were  jointly  engaged  in  the  business  of  carrying 
passengers  and  freight  between  Chicago  and  Lake  Erie,  through  a 
part  of  the  State  of  Illinois,  and  through  the  States  of  Indiana 
and  Michigan,  by  three  connected  railroads  which  they  owned  or 
controlled,  and  the  business  of  which  was  managed  under  a  con- 
solidated arrangement,  which  had  been  in  force  between  the  defend- 
ants, for  some  time  previously  to  the  injury  complained  of;  that, 
being  so  engaged,  they  undertook  and  assumed  to  carry  him,  the 
plaintiff,  as  a  passenger,  from  Chicago,  or  a  point  near  that  place, 
eastward  over  the  consolidated  line  of  road ;  that  he  took  his  seat  in 
their  cars  accordingly,  and  that,  during  the  transit,  he  was  injured 
by  an  accident  which  happened  through  their  carelessness  and  neg- 
lect. Assuming  the  truth  of  this  statement,  there  is  no  doubt  of  the 
plaintiff's  right  to  recover. 

But  the  defendants  deny  the  legal  truth  of  these  facts,  because  one 
of  the  companies  was  chartered  by  the  Legislature  of  Michigan,  with 
power  to  build  a  road  in  that  State,  and  the  other  by  the  Legislature 
of  Indiana,  with  power  to  build  one  in  that  State.  They  both  insist, 
that  they  had  no  right  or  power,  under  their  respective  charters,  to 
consolidate  their  business  in  the  manner  stated,  and  especially,  that 
they  could  not  legally,  either  separately  or  jointly,  acquire  the  pos- 
session and  use  of  a  connecting  road  in  the  State  of  Illinois,  and  un- 
dertake to  carry  passengers  or  freight  over  the  same.  They  do  not 
deny  that  their  boards  of  directors  and  agents,  duly  authorized  to 
wield  all  the  powers  which  the  corporations  themselves  possessed, 
entered  into  the  arrangements  which  have  been  mentioned,  nor  that, 
in  the  execution  of  those  arrangements,  they  made  the  contract  with 
the  plaintiff  to  carry  him  as  a  passenger  ;  nor  do  they  deny  that  they 
received  the  benefit  of  that  contract,  in  the  customary  fare  which  he 
paid.  Their  defence  is,  simply  and  purely,  that  they  transcended 
their  own  powers,  and  violated  their  own  organic  laws.  On  this 
ground,  they  insist  that  their  business  was  not,  in  judgment  of  law, 
consolidated ;  that  they  did  not  use  and  operate  a  road  in  Illinois ; 
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that  they  did  not  undertake  to  carry  the  plaintiff  over  it ;  and  did 
not,  by  their  negligence,  cause  the  injury  of  which  he  complains ; 
but  that  all  these  acts  and  proceedings  were,  in  legal  contemplation, 
the  acts  and  proceedings  of  the  natural  persons  who  were  actually 
engaged  in  promoting  the  same. 

Can,  then,  two  railroad  corporations,  having  connecting  lines,  thus 
unite  their  business,  for  the  purpose  of  promoting  their  common  in- 
terest ;  charter  another  connecting  road,  in  furtherance  of  the  same 
policy ;  hold  themselves  out  to  the  public  as  carriers  over  the  whole 
route ;  enter  into  contracts  accordingly ;  receive  the  benefit  of  those 
contracts  ;  and  then,  when  liabilities  arise,  interpose  the  violation  of 
their  own  charters  to  shield  them  from  responsibility  ?  Such  a  de- 
fence is  shocking  to  the  moral  sense,  and  although  it  appears  to  have 
some  support  in  judicial  opinions,  I  think,  it  has  no  foundation  in 
the  law. 

The  doctrine  has  certainly  been  asserted  on  some  occasions,  that, 
in  all  cases  where  the  contracts  and  dealings  of  a  corporation  are 
claimed  to  be  invalid  for  want  of  power  to  enter  into  the  same,  a 
comparison  must  be  instituted  between  those  contracts  and  dealings 
and  the  charter,  and,  if  the  charter  does  not  appear  to  embrace  them, 
then  that  they  must  be  adjudged  void  to  all  intents  and  purposes, 
and  in  all  conceivable  circumstances.  The  reasoning  on  which  this 
doctrine  has  been  usually  claimed  to  rest,  denies,  in  effect,  that  cor 
porations  can,  or  ever  do,  exceed  their  powers.  They  are  said  to  be 
artificial  beings,  having  certain  faculties  given  to  them  by  law,  which 
faculties  are  limited  to  the  precise  purposes  and  objects  of  their 
creation,  and  can  no  more  be  exerted  outside  of  those  purposes  and 
objects,  than  the  faculties  of  a  natural  person  can  be  exerted  in  the 
performance  of  acts  which  are  not  within  human  power.  In  this 
view,  these  artificial  existences  are  cast  in  so  perfect  a  mould,  that 
transgression  and  wrong  become  impossible.  The  acts  and  dealings 
of  a  corporation,  done  and  transacted  in  its  name  and  behalf,  by  its 
board  of  directors,  vested  with  all  its  powers,  are,  unless  justified  by 
its  charter,  according  to  this  reasoning,  the  acts  and  dealings  of  the 
individuals  engaged  in  them,  and  for  which  they  alone  are  responsi- 
ble. But  such,  I  apprehend,  is  not  the  nature  of  these  bodies ;  like 
naturstl  persons,  they  can  overleap  the  legal  and  moral  restraints  im- 
posed upon  them  :  in  other  words,  they  are  capable  of  doing  wrong. 
To  say  that  a  corporation  has  no  right  to  do  unauthorized  acts,  is 
only  to  put  forth  a  very  plain  truism ;  but  to  say  that  such  bodies 
have  no  power  or  capacity  to  err,  is  to  impute  to  them  an  excellence 
■which  does  not  belong  to  any  created  existences  with  which  we  are 
acquainted.  The  distinction  between  power  and  right  is  no  more  to 
be  lost  sight  of  in  respect  to  artificial,  than  in  respect  to  natural 

persons. 

I  think,  this  doctrine  of  theoretical  perfection  in  corporations 
would  convert  them  practically  into  most  mischievous  monsters.    A 
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banking  institution,  through  its  board  of  directors,  may  invest  its 
funds  in  the  purchase  of  stocks  or  cotton,  and  every  holder  of  its 
stock  may  acquiesce,  expecting  to  profit  by  the  speculation.  If  the 
enterprise  is  successful,  the  corporation  and  its  stockholders  gain  by 
the  result ;  if  a  depression  occurs  in  the  market,  and  disaster  is 
threatened,  the  doctrine  that  a  corporation  can  never  act  outside  of 
its  charter  enables  it  to  say,  "this  is  not  our  dealing,''  and  the  money 
used  in  the  adventure  may  be  unconditionally  reclaimed  from  what 
ever  parties  have  received  it  in  exchange  for  value ;  while  the  injured 
dealer  must  seek  his  remedy  against  agents  perhaps  irresponsible  or 
unknown.  Corporations  may  thus  take  all  the  chances  of  gain,  with 
out  incurring  the  hazards  of  loss.  Familiar  maxims  of  the  law  must 
be  reversed.  In  the  relation  of  private  principal  and  agent,  the 
adoption  of  an  agent's  unauthorized  dealing  is  equivalent  to  an  origi- 
nal authority ;  and  the  adoption  is  perfect,  when  the  principal  re- 
ceives the  proceeds  of  that  dealing.  Corporations  may  practically 
act  in  the  same  manner.  The  proceeds  of  unauthorized  adventures 
may  be  received  and  become  blended  with  their  legitimate  business 
and  funds,  so  as  to  be  wholly  undistinguishable ;  but,  as  the  adven- 
tures themselves  were,  in  judgment  of  law,  impossible,  considered 
as  corporate  transactions,  so  they  cannot  become  possible  upon  any 
principle  of  ratiiication  or  estoppel.  If  we  say  there  is  an  utter 
absence  of  power  or  faculty  to  engage  in  the  dealing,  it  is  a  self-evi- 
dent proposition  that  no  rule  of  estoppel  can  change  the  result. 

It  is  not  uncommon,  in  charters  of  corporations,  to  lay  express 
prohibitions  upon  them,  as  a  limitation  of  their  powers,  having  in 
view  the  maintenance  of  some  public  policy ;  as,  for  example,  pro- 
hibitions relating  to  the  currency  of  the  State.  If  they  violate  these 
prohibitions,  they  have  been  supposed  to  be  public  offenders,  and 
on  that  ground,  the  law  has  always  denied  to  them  its  remedial 
processes,  either  in  affirmance  or  disaffirmance  of  their  unlawful 
contracts;  thus  regarding  them  as  private  offenders  are  regarded. 
But  this  rule  of  law  must  be  overthrown,  if  we  admit  this  theory 
of  constitutional  inability  in  corporations  to  overstep  the  limits  of 
rightful  power. 

In  the  case  of  The  Life  and  Fire  Insurance  Company  v.  Mechanics' 
Fire  Insurance  Company  (7  Wend.  31),  it  was  contended,  that  a  cer- 
tain corporate  transaction,  if  unlawful,  was  to  be  regarded  as  the  act 
of  the  agents  or  officers  of  the  company,  and  not  of  the  company,  and 
therefore,  that  the  company  should  be  allowed  to  recover  back  the 
money  or  property  improperly  disposed  of.  That  doctrine  was  re- 
futed by  Mr.  Justice  Sutherland,  in  this  language  :  "  This  would 
be  a  most  convenient  distinction  for  corporations  to  establish,— that 
every  violation  of  their  charter,  or  assumption  of  unauthorized  power 
on  the  part  of  their  officers,  although  with  the  full  approbati'on  of 
their  directors,  is  to  be  considered  the  act  of  the  officers,  and  is  not 
to  prejudice  the  corporation  itself.     There  would  be  no  possibility  of 
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ever  convicting  a  corporation  of  exceeding  its  powers,  and  thereby 
forfeiting  its  charter,  or  incurring  any  other  penalty,  if  this  principle 
could  be  established."  These  remarks  suggest  an  unanswerable 
argument  against  the  doctrine.  Why,  it  may  be  asked,  does  the  law 
provide  the  remedy  by  qua  warranto  against  corporations,  for  usur- 
pation and  abuse  of  power  ?  Is  it  not  the  very  foundation  of  that 
proceeding,  that  corporations  can  and  do  perform  acts  and  usurp 
franchises  beyond  the  rightful  authority  conferred  by  their  charters  ? 
Most  assuredly  this  is  so.  The  sovereign  power  of  the  state  inter- 
poses, alleges  the  excess  or  abuse,  and  on  that  ground  demands  from 
the  courts  a  sentence  of  forfeiture. 

One  of  the  sources  of  error,  in  reasoning  upon  legal  as  well  as 
other  questions,  is  inexactness  in  the  use  of  language,  or  perhaps  in 
the  imperfectness  of  language  to  express  the  varieties  of  thought. 
It  is  a  self-evident  truth,  that  a  natural  person  cannot  exceed  the 
powers  which  belong  to  his  nature.  In  this  proposition,  we  use 
words  in  their  literal  and  exact  sense.  In  the  same  sense,  it  is  a 
truth,  equally  evident,  that  a  corporation  cannot  exceed  its  powers ; 
but  this  is  only  asserting  that  it  cannot  exercise  attributes  which  it 
does  not  possess.  As  an  impersonal  being,  it  cannot  experience  re- 
ligious emotion,  nor  feel  the  moral  sentiments.  Corporations  are 
said  to  be  clothed  with  certain  powers  enumerated  in  their  charters, 
or  incidental  to  those  which  are  enumerated,  and  it  is  also  said,  they 
cannot  exceed  those  powers  ;  therefore,  it  has  been  urged,  that  all 
attempts  to  do  so  are  simply  nugatory.  The  premises  are  correct, 
when  properly  understood ;  but  the  conclusion  is  false,  because  the 
premises  are  misinterpreted.  When  we  speak  of  the  powers  of  a 
corporation,  the  term  only  expresses  the  privileges  and  franchises 
which  are  bestowed  in  the  charter ;  and  when  we  say  it  cannot  exer- 
cise other  powers,  the  just  meaning  of  the  language  is,  that  as  the 
attempt  to  do. so  is  without  authority  of  law,  the  performance  of 
unauthorized  acts  is  a  usurpation,  which  may  be  a  wrong  to  the  state, 
or,  perhaps,  to  the  shareholders.  But  the  usurpation  is  possible.  In 
the  same  sense,  natural  persons  are  under  the  restraints  of  law,  but 
they  may  transgress  the  law,  and  when  they  do  so,  they  are  responsi- 
ble for  their  acts.  From  this  consequence,  corporations  are  not,  iu 
my  judgment,  wholly  exempt.  The  privileges  and  franchises  granted 
are  not  the  whole  of  a  corporation.  Every  trading  corporation  ag- 
gregate includes  an  association  of  persons  having  a  collective  will, 
and  a  board  of  directors  or  other  agency  in  which  that  will  is  em- 
bodied, and  through  which  it  may  be  exerted  in  modes  of  action  not 
expressed  in  the  organic  law.  Thus,  like  moral  and  sentient  beings, 
they  may  and  do  act  in  opposition  to  the  intention  of  their  creator, 
and  they  ought  to  be  accountable  for  such  acts. 

A  great  variety  Of  cases  might  be  supposed,  in  which  this  doctrine 
of  corporate  exemption  from  liability  could  not  be  defended,  upon 
any  rule  of  reason  or  principle  of  justice.     But  perhaps  none  of  them 
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•would  afford  a  more  persuasive  illustration  than  the  one  now  under 
consideration.  Let  us  look  at  the  facts  and  consider  the  results. 
These  corporations  had  boards  of  directors,  in  whom  were  vested 
every  power,  faculty,  or  function  which  belonged  to^the  bodies  they 
represented.  We  have  then  no  question  in  the  law*  of  agency ;  for 
the  agents,  if  that  be  the  proper  term,  had  all  the  powers  of  the 
principals ;  indeed,  in  an  important  sense,  they  were  the  principals-; 
because  their  authority  was  not  received  by  delegation  from  any 
other  principal.  These  boards  proceeded  to  consolidate  the  two  lines 
of  road,  and  they  included  in  the  scheme  another  connecting  road. 
This  being  done,  they  entered  into  all  the  relations  of  carriers,  with 
the  public,  and  the  entire  business  of  both  companies  was  thus  con- 
ducted, for  a  period  of  several  years,  with  no  complaint  on  the  part 
of  the  State  sovereignties  which  granted  the  charters,  and  none  on 
the  part  of  the  shareholders.  All  the  gains  and  profits  of  the  busi- 
ness were  received  to  the  use  of  the  corporations,  and  it  is  to  be  as- 
sumed that  the  shareholders  were  benefited  thereby.  The  question 
arises.  Where  were  these  companies,  and  what  were  they  doing,  dur- 
ing all  this  period  ?  The  question  would  be  the  same,  if  that  mode 
of  conduct  were  to  continue,  without  limit  of  time.  If  the  acts  men- 
tioned were  in  excess  of  the  powers  granted,  and  if  we  concede  the 
doctrine  that  such  acts  are,  in  all  circumstances,  to  be  imputed  to 
the  agents  who  perform  them,  the  conclusion  follows,  that  the  cor- 
porations became  virtually  extinct  by  non-user  of  their  franchises. 
If  the  business  thus  conducted  was  not  the  business  of  the  com- 
panies, they  were  engaged  in  none  whatever,  and  thus,  practically,  if 
not  legally,  ceased  to  exist.  If  it  was  the  business  of  the  directors, 
as  natural  persons,  then,  those  persons  must  be  deemed  not  only  to 
have  taken  a  wrongful  possession  of  all  the  estate  and  funds  of  the 
corporations  they  professed  to  represent,  but  also  to  have  usurped 
their  franchises,  and  to  have  stolen  their  corporate  names  and  seals. 
If  this  be  the  legal  interpretation  of  the  course  of  dealing  and  con- 
duct actually  carried  on  under  the  acts  of  incorporation  passed  by  the 
Legislatures  of  Michigan  and  Indiana,  then  the  companies  might  have 
been  proceeded  against  by  those  States,  not  on  the  ground  of  a  usur- 
pation of  powers  and  privileges  which  did  not  belong  to  them,  but  for 
a  total  non-user  of  the  franchises  which  did  belong  to  them ;  while, 
on  the  other  hand,  writs  of  quo  warranto  might  have  been  issued 
against  the  individual  directors  and  agents,  for  usurping  corporate 
rights  without  any  charter  at  all.  16  Wend.  655 ;  23  Id.  193 ;  3  Bl. 
Com.  263. 

These  conclusions  are  not  founded  in  any  known  principle  or 
practice,  and  they  are  totally  opposed  to  the  facts  of  the  case.  In 
rejecting  them,  we  must  also  reject  the  theory  of  corporate  perfection 
and  immunities  on  which  they  were  based  ;  and  we  are  compelled  to 
hold,  that  those  companies,  as  legal  and  accountable  persons,  engaged 
themselves  in  the  business  of  earrjMng  passengers  and  freight,  under 
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and  according  to  the  arrangements  which  have  been  mentioned,  and 
thereby  placed  themselves  in  that  relation  to  the  public,  and  to 
the  plaintiff  in  particular,  which  is  the  subject  of  the  present 
controversy. 

But  the  doctrine,  that  corporations  can  never  be  bound  by  engage- 
ments not  justified  by  the  grant  of  power  from  the  State,  is  next 
defended  on  a  different  ground.  Although  it  be  conceded,  that  they 
are  present,  and  acting  as  legal  persons,  or  entities,  when  such  en- 
gagements are  entered  into,  it  is  said,  that  all  contracts  in  excess  of 
the  rightful  power  possessed  by  corporations  are  illegal,  and  there- 
fore void.  This  is  an  argument  totally  different  from  the  one  which 
has  been  so  far  examined,  because  it  necessarily  imputes  the  making 
of  the  contract  to  the  corporate  person  or  being ;  whereas,  the  doc- 
trine which  I  have  endeavored  to  refute  denies  that  proposition. 
The  very  point  of  the  supposed  illegality  consists,  or,  at  least,  it  may 
consist,  in  the  performance  of  acts  perfectly  lawful  in  themselves, 
but  which,  being  done  by  a  corporation'  and  not  by  individuals,  are 
pronounced  illegal,  because  they  are  so  done  without  authority  con- 
tained in  the  charter. 

But,  is  it  true,  that  all  contracts  of  corporations  for  purposes  not 
embraced  in  their  charters  are  illegal,  in  the  appropriate  sense  of 
tliat  term  ?  This  proposition  I  must  deny.  Undoubtedly,  such  en- 
gagements may  have  the  vices  which  sometimes  infect  the  contracts 
of  individuals.  They  may  involve  a  malum  in  se  or  a  malum  pro- 
hibitum,, and  may  be  void  for  any  cause  which  would  avoid  the  con- 
tract of  a  natural  person.  But  where  no  such  vices  exist,  and  the 
only  defect  is  one  of  power,  the  contract  cannot  be  void,  because  it  is 
illegal  or  immoral.  Such  a  doctrine  may  have  some  slight  founda- 
tion in  the  earlier  English  railway  cases,  East  Anglian  Railways  Co. 
V.  Eastern  Counties  Railway  Co.  (11  C.  B.  775) ;  McGregor  v.  Deal 
and  Dover  Railway  Co.  (18  Q.  B.  618) ;  but  it  was  never  established, 
and  is  not  now  received  in  the  English  courts.  Maijor  of  Norwich  v. 
Norfolk  Railway  Co.  (4  El.  &  Bl.  397)  ;  Eastern  Counties  Railway 
Co.  V.  Hawhes  (5  H.  L.  C.  347). 

The  books  are  full  of  cases  upon  the  powers  of  corporations,  and 
the  effect  of  dealing  in  a  manner  and  for  objects  not  intended  in 
their  charters ;  but  with  the  slight  exception  named,  there  is  an  en- 
tire absence,  not  only  of  adjudged  cases,  but  of  even  judicial  opinion 
or  dicta,  for  the  proposition  that  mere  want  of  authority  renders  a 
contract  illegal.  Such  a  proposition  seems  to  me  absurd  ;  the  words 
ultra  vires  and  illegality  represent  totally  different  and  distinct 
ideas.  It  is  true,  that  a  contract  may  have  both  those  defects,  but  it 
may  also  have  one  without  the  other.  For  example,  a  bank  has  no 
authority  to  engage,  and  usually  does  not  engage,  in  benevolent  en- 
terprises. A  subscription,  made  by  authority  of  the  board  of  direc- 
tors and  under  the  corporate  seal,  for  the  building  of  a  church  or 
college,  or  an  almshouse,  would  be  clearly  ultra  vires,  but  it  would 
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not  be  illegal ;  if  every  corporator  should  expressly  assent  to  such  an 
application  of  the  funds,  it  would  still  be  ultra  vires,  but  no  wrong 
would  be  committed,  and  no  public  interest  violated.  So,  a  manu- 
facturing corporation  may  purchase  ground  for  a  school-house  or  a 
place  of  worship  for  the  intellectual,  religious,  and  moral  improve- 
ment of  its  operatives ;  it  may  buy  tracts  and  books  of  instruction 
for  distribution  amongst  them.  Such  dealings  are  outside  of  the 
charter ;  but,  so  far  from  being  illegal  or  wrong,  they  are  in  them- 
selves benevolent  and  praiseworthy.  So  a  church  corporation  may 
deal  in  exchange ;  this,  although  vltra  vires,  is  not  illegal,  because 
dealing  in  exchange  is,  in  itself,  a  lawful  business,  and  there  is  no 
state  policy  in  restraint  of  that  business. 

To  illustrate  the  subject  in  another  manner :  An  agent  may  make 
a  contract  in  the  name  and  behalf  of  his  principal,  but  not  within  the 
scope  of  his  agency.  If  the  consideration  and  purpose  of  such  a 
contract  be  lawful,  it  may  be  void  as  against  the  principal,  but  not 
on  the  ground  of  illegality.  A  corporation  is  not  an  agen^  of  the 
state,  nor,  in  any  strict  sense,  of  the  shareholders ;  but  it  derives  its 
powers  from  the  state,  and  it  may  transcend  those  powers  for  pur- 
poses which,  in  themselves  considered,  involve  no  public  wrong. 
Contracts  so  made  may  be  defective  in  point  of  authority,  and  may 
contemplate  a  private  wrong  to  the  shareholders ;  but  they  are  not 
illegal,  because  they  violate  no  public  interest  or  policy.  My  mean- 
ing, in  short,  is,  that  the  illegality  of  an  act  is  determined  in  its  qual- 
ity, and  does  not  depend  on  the  person  or  being  which  performs  it. 

There  has  been,  I  think,  some  want  of  reflection,  even  in  judicial 
minds,  upon  the  reasons  and  policy  which  mainly  govern  in  the 
granting  of  charters  to  corporations,  with  certain  specified  powers 
and  no  others.  A  private  or  trading  corporation  is  essentially  a 
chartered  partnership,  with  or  without  immunity  from  personal  lia- 
bility beyond  the  capital  invested,  and  with  certain  other  convenient 
attributes  which  ordinary  partnerships  do  not  enjoy.  It  is  also 
something  more  than  a  partnership,  because  the  legal  or  artificial 
person  becomes  vested  with  the  title  to  all  the  estate  and  capital 
contributed,  to  be  held  and  used,  however,  in  trust  for  the  share- 
holders. Now,  in  a  well-regulated  unincorporate  partnership,  the 
articles  entered  into  by  the  associates  specify  the  objects  of  their 
association.  But,  suppose  the  same  associates  desire  a  charter  of 
incorporation  for  the  more  convenient  prosecution  of  the  same  busi- 
ness, and  obtain  one.  We  shall  find  it  to  contain  the  like  specifica- 
tion, which  becomes  the  grant  of  power  from  the  sovereign  authority 
of  the  state.  I  am  speaking  of  powers  and  privileges  granted  which 
are  not,  in  their  essential  nature,  corporate  or  public  franchises,  as 
distinguished  from  the  private  enterprises  which  any  class  of  citizens 
may  embark  in  ;  and,  with  the  exception  ot  municipal  or  govern- 
mental charters,  the  class  of  powers  here  referred  to  will  be  found 
to  cover  nearly  the  whole  field  of  corporate  rights.    It  is  not  difficult. 
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then,  to  see,  the  reason  and  policy  which  underlie  such  grants.  The 
associates  ask  for  a  charter,  in  order  to  carry  on  their  business  with 
greater  advantages ;  and  the  same  reason  exists  for  a  specification  of 
the  purposes  of  their  organization,  as  in  the  case  of  an  association 
without  a  charter.  The  charter  takes  the  place  of  the  articles  of 
agreement,  and  becomes  the  appropriate  rule  of  action.  ISTo  public 
interest  or  policy  is  involved,  because  the  objects  of  the  grant  are 
not  of  a  public  nature ;  the  powers  and  rights  specified  are  identical 
with  those  which  any  private  person  or  association  of  persons  may 
exercise.  If  those  who  manage  the  concerns  of  a  simple  partnership 
deal  with  the  funds  in  a  manner  or  for  purposes  not  specified,  their 
acts  are  ultra  vires  ;  and  if  the  directors  of  such  a  corporation  as  I 
am  here  speaking  of,  do  the  same  thing,  their  acts  are  also  ultra 
vires  in  the  same  sense  and  no  other.  To  apply  the  word  "  illegal- 
ity "  to  such  transactions,  is  to  confound  things  of  a  totally  different 
nature.  It  is  only  private  interests  which  are  affected  by  them  ;  and 
there  is  no  statute  or  rule  of  the  common  law  by  which  they  become 
public  offences. 

In  every  treatise  upon  the  law  of  contracts  —  and  there  are  many 
of  them  —  we  shall  find  an  enumeration  of  such  as  are  immoral  or 
illegal ;  but  amongst  them  cannot  be  found  a  specification  of  the 
promise  or  agreement  of  a  corporation,  founded  on  a  lawful  consider- 
ation, and  to  do  that  which  in  itself  is  lawful  to  be  done,  although 
not  within  the  powers  granted.  It  has  always  been  supposed,  and  to 
that  effect  are  all  the  authorities,  that  contracts  are  illegal  either  in 
respect  to  the  consideration  or  the  promise.  Where  both  of  these 
are  lawful  and  right,  the  maxim,  "  ex  turpi  contractu  non  oritur 
actio,"  can  have  no  application.  The  incapacity  of  the  contracting 
party,  whether  it  be  a  corporation,  an  infant,  a  feme  covert,  or  a 
lunatic,  has  nothing  to  do  with  the  legality  of  the  contract,  in  that 
sense  of  the  word  which  is  now  under  discussion.  So,  in  the  treat- 
ises upon  corporations,  we  shall  find  their  rights  and  privileges  to  be 
very  extensively  considered,  but  nowhere  an  intimation  that  their 
dealings  outside  of  their  charters  are  deemed  illegal  for  that  cause. 

Even  the  proceeding  against  them  by  quo  warranto,  for  the  exer- 
cise of  ungranted  powers,  will  illustrate  the  subject.  This  is  a  civil, 
and  not  a  criminal  proceeding,  and  its  object  is  purely  and  solely  to 
try  a  civil  right.  2  Kyd  on  Corporations,  439 ;  Angell  &  Ames,  686  ; 
1  Serg.  &  Rawle,  385 ;  3  Dallas,  490 ;  1  Blackf.  267.  Our  statute  on 
this  subject  makes  it  the  duty  of  the  attorney-general  to  institute 
the  proceeding,  under  leave  of  the  court,  when  the  case  is  one  of 
public  interest,  but,  in  other  cases,  only  at  the  instance  of  private 
parties  claiming  to  be  aggrieved  by  the  abuse  of  power,  and  on  se- 
curity being  given  to  indemnify  the  state  (2  R.  S.  583,  §§  39,  40). 
In  any  case,  whether  the  suit  be  founded  on  the  alleged  usurpation 
Oi  a  public  or  corporate  office,  or  on  the  non-user  or  misuser  of  the 
franchises  granted  to  a  corporation,  it  is  purely  a  civil  right  which 
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is  tried,  and  the  judgment  is  not  penal,  but  simply  one  of   ouster 
from  the  right  claimed. 

The  legislature  may,  and  sometimes  does,  expressly  prohibit  the 
doing  of  certain  acts  by  corporations,  having  in  view  the  promotion 
of  some  particular  policy  of  the  state,  and  may  declare  such  acts  to 
be  public  offences,  to  be  punished  by  fine  or  imprisonment  of  the 
parties  engaged  in  them.  There  are  such  laws  in  regard  to  incor- 
porated as  well  as  private  banks,  the  object  of  which  is  to  protect  the 
currency  of  the  state.  But  where  there  are  no  such  penalties  or 
prohibitions,  and  the  dealings  of  a  corporation  have  no  relation  to 
state  policy,  but  are  such  as  all  mankind  may  freely  engage  in,  the 
law  has  provided  no  punishment  for  such  dealings,  because  it  does 
not  regard  them  as  a  violation  of  its  principles  and  enactments,  in 
any  sense  which  is  material  to  the  present  inquiry.  I  do  not  deny, 
that  there  is,  in  a  different  sense,  a  legal  wrong,  in  the  misapplica- 
tion of  the  corporate  capital  and  funds ;  and  so  there  is  in  every 
breach  of  trust  or  violation  of  contract.  But  the  true  inquiry  here 
is  whether  it  belongs  to  the  class  of  public,  as  distinguished  from 
private  wrongs,  so  that  the  guilty  party  may  set  it  up  in  avoidance 
of  just  obligations ;  and  whether  the  courts  must,  in  all  circum- 
stances, accept  the  defence,  without  regard  to  the  situation  and 
rights  of  the  other  party.  I  cannot  believe  such  to  be  the  rule  of 
reason  or  of  law. 

Let  us  now  concede  that  the  unauthorized  contracts  of  a  corpora- 
tion are  illegal  in  the  sense  contended  for ;  it  by  no  means  follows, 
that  they  are  never  to  be  enforced.  An  agreement  declared  by 
statute  to  be  void  cannot  be  enforced,  because  such  is  the  legislative 
■will  ;  but  when,  without  any  such  declaration,  it  is  simply  illegal,  it 
is  capable  of  enforcement,  where  justice  plainly  requires  it.  Cir- 
cumstances may,  and  often  do,  exist,  which  estop  the  offender  from 
taking  advantage  of  his  own  wrong.  The  contract  may  be  entered 
into  on  the  other  side,  without  any  participation  in  the  guilt,  and 
without  any  knowledge  even  of  the  vice  which  contaminates  it.  An 
innocent  person  may  part  with  value,  or  otherwise  change  his  situa- 
tion, upon  the  faith  of  the  contract.  A  railroad  corporation,  for 
example,  may  purchase  iron  rails,  and  give  its  obligation  to  pay  for 
them,  with  a  design  to  sell  them  again  on  speculation,  instead  of 
using  them  for  continuing  its  track;  such  a  transaction  is  clearly 
unauthorized,  and  is,  therefore,  said  to  be  illegal.  But  if  the  corpor- 
ation is  deemed  to  make  the  contract,  —  in  other  words,  if,  as  I  have 
above  shown,  it  is  a  legal  possibility  for  corporations  to  make  con- 
tracts outside  of  their  just  powers,  how  can  its  illegality  be  set  up 
against  the  other  party,  who  knows  nothing  of  the  unlawful  pur- 
pose ?  So,  an  incorporated  bank  may  purchase  land,  having  power 
±0  do  so  for  a  banking-house,  but  actually  intending  to  speculate  in 
the  transaction.  This  is  also  ultra  vires  ;  but  can  the  want  of  author- 
ity be  interposed,  in  repudiation  of  a  just  obligation  to  pay  for  the 
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same  laud,  the  vendor  not  being  in  pari  delicto  ?  Such  a  doctrine  is 
not  only  shocking  to  the  reason  and  conscience  of  mankind,  but  it 
goes  far  beyond  tlie  law  in  regard  to  the  illegal  contracts  of  private 
individuals. 

As  I  am  not  contending  that  the  unauthorized  dealings  of  a  cor- 
poration are  never  to  be  questioned,  the  object  of  this  discussion  has 
been  to  ascertain  the  true  ground  on  which  they  can  be  impeached, 
where  they  are  not  attended  by  the  vices  which  are  fatal  to  private 
contracts  also.  I  have  shown,  I  trust — 1.  That  such  dealings  are 
possible  in  law,  as  they  often  take  place  in  fact ;  in  other  words,  that 
it  is  in  the  nature  of  these  bodies  to  overleap  the  restraints  imposed 
upon  them.  2.  That  a  transgression  of  this  nature  is  a  simple  ex- 
cess of  power  (using  that  word  to  express  the  rules  of  action  pre- 
scribed in  their  charters,  and  by  which  they  ought  to  regulate  their 
conduct),  but  is  not  tainted  with  illegality,  so  as  to  avoid  the  contract 
or  dealing,  on  that  ground.  This  proposition,  it  seems  hardly  neces- 
sary to  repeat,  is  applied  only  to  transactions  which  involve  or  con- 
template no  violation  of  the  code  of  public  or  criminal  law,  but,  oa 
the  contrary,  are  innocent  and  lawful  in  themselves.  3.  Even  illegal 
contracts,  in  the  proper  sense,  are  not,  universally  and  indiscrimin- 
ately, to  be  adjudged  void :  and  especially  this  is  not  so,  where  the 
offender  alleges  his  own  wrong  to  avoid  just  responsibility,  the  other 
party  being  innocent  of  the  offence. 

If  these  negative  conclusions  cannot  be  denied,  it  follows,  that 
contracts  and  dealings,  such  as  I  have  been  speaking  of,  are  to  be 
condemned  by  the  courts  only  on  the  ground  that  they  are  a  breach 
of  the  duty  which  private  corporations  owe  to  the  stockholders  to 
whom  the  capital  beneficially  belongs.  It  is  the  undoubted  right  of 
stockholders  to  complain  of  any  diversion  of  the  corporate  funds  to 
purposes  unauthorized  in  the  charter.  This,  as  a  general  principle, 
cannot  be  too  strongly  asserted ;  and  by  this  principle,  justly  applied 
to  particular  instances,  the  question  in  such  cases  is  to  be  resolved. 
The  original  subscribers  contribute  the  capital  invested,  and  they  and 
those  who  succeed  to  their  shares  are  always,  in  equity,  the  owners 
of  that  capital.  But,  legally,  the  ownership  is  vested  in  the  corpor-- 
ate  body,  impressed  with  the  trusts  and  duties  prescribed  in  the 
charter ;  in  these  relations  we  have  the  only  true  foundation  of  the 
plea  of  ultra  vires.  That  term  is  of  very  modern  invention,  and  I  do 
not  think  it  well  chosen,  to  express  the  only  principle  which  it  can 
be  allowed  to  represent  in  cases  of  this  nature.  It  is  not  to  be 
understood  as  an  absolute  and  peremptory  defence,  in  all  cases  of 
excess  of  power,  without  regard  to  other  circumstances  and  consider- 
ations. It  is  not  to  be  looked  upon  as  a  plea  which  denies  the  actual 
exertion  of  corporate  power,  when  a  corporation  enters  into  an  en- 
gagement which,  according  to  its  charter,  it  ought  not  to  make  ;  but, 
because  such  was  the  nature  of  the  contract,  it  presents  the  breach  of 
trust  or  duty  to  the  shareholders  as  an  excuse  for  the  non-perform- 
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ance.  And  I  do  not  deny  the  validity  of  this  excuse,  in  many  cases, 
I  may  say,  in  all  cases,  where  it  can  be  received  without  doing 
greater  injustice  to  others.  If  the  person  dealing  with  a  corporation 
knows  of  the  wrong  done  or  contemplated,  and  he  cannot  show  the 
acquiescence  of  the  shareholders,  he  ought  not  to  complain,  if  he 
cannot  enforce  the  contract.  Aside  from  the  law  of  corporations, 
agreements  which  involve  or  propose  a  violation  of  trust  will  not  be 
enforced  by  the  courts,  where  no  greater  equities  demand  it.  Cor- 
porate bodies  are  more  than  mere  agents  ;  they  are  more  than  a 
partner  who  manages  as  the  agent  of  his  associates ;  their  powers  are 
undelegated.  They  are  the  legal  owners  of  the  capital,  or  estate,  and 
they  have  capacity  to  deal  with  it  in  contravention  of  duty  or  trust. 

But  the  equitable  rights  of  shareholders  will  enable  them,  in  many 
circumstances,  to  claim  the  affirmative  interposition  of  the  courts,  to 
arrest  an  unauthorized  course  of  dealing,  or  to  prevent  a  threatened 
diversion  of  the  capital  to  improper  uses.  Of  this  character  are 
many  of  the  cases  usually  cited,  to  prove  that  corporations  cannot 
exceed  their  powers.  Dodge  v.  Woolsey  (18  How.  331)  ;  Rolf  v. 
Rogers  (3  Paige,  164) ;  Angell  &  Ames  on  Corp.  424, 4th  ed.,  and  cases 
cited.  So,  too,  it  is  plain,  without  citing  authority,  that  a  stock- 
holder, who  can  show  that  he  has  sustained  a  pecuniary  loss  by  such 
a  use  of  the  capital,  may  have  his  redress  in  damages  against  the 
individuals  who  commit  the  wrong,  unless  he  has  himself  acquiesced.. 
These  are  extensive,  and,  it  would  seem,  ample  remedies  to  prevent 
or  redress  the  abuse  of  power ;  and  it  appears  to  me  a  much  higher 
and  better  policy,  that  the  private  shareholders  should  be  confined  to 
these  remedies,  than  to  sacrifice  the  interests  of  the  rest  of  the  com- 
munity, by  conceding  to  these  bodies  absolute  immunity,  whenever 
power  is  thus  abused. 

But  the  principles  which  belong  to  this  question  need  not  present 
that  naked  alternative.  In  many  eases,  no  injustice  will  be  done,  by 
receiving  the  plea  of  ultra  vires,  when  defensively  intevposed  by  the 
corporation  itself.  But  these  are  cases  where  a  Mvant  of  good  faith 
can  be  imputed  to  the  dealer,  and  where  the  defence,  if  allowed,  will 
leave  the  parties  substantially  in  the  enjoyment  of  their  previous 
rights.  An  artificial,  not  less  than  a  natural  person,  having  the  title 
and  possession  of  an  estate  which,  in  equity,  belongs  to  others,  and 
entering  into  engagements  inconsistent  with  duty  or  trust,  should 
have  a  loeus  peenitentice,  where  it  can  be  allowed  without  manifest 
wrong  to  others.  It  may  be  difficult  to  lay  down  a  rule  so  general 
and  so  exact  as  to  include  every  case ;  but  the  principles  and  anal- 
ogies of  the  law  will  be  sufficient  for  the  solution  of  such  questions 
as  they  arise.  Justice,  not  only  in  this,  but  in  very  many  other 
cases  of  constant  occurrence,  can  be  administered  according  to  law, 
if  I  have  succeeded  in  showing,  negatively,  that  a  comparison  of  the 
charter  of  a  corporation  with  what  it  actually  does,  is  not  always  the 
test  of  liability. 
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It  is  said,  that  there  will  be  no  restraint  upon  the  acts  and  dealings 
of  corporate  bodies,  if  we  uphold  them  when  in  excess  of  rightful 
authority.  To  this  I  answer,  that  the  most  ample  restraints  will  be 
found  in  the  principles  here  advocated  ;  while,  on  the  other  hand,  if 
we  concede  to  corporations  immunity  in  all  cases  when  they  do 
wrong,  we  invite  and  reward  the  very  abuse.  It  is  also  said,  in 
order  to  render  this  doctrine  less  offensive  to  the  reason  and  con- 
science, that  the  innocent  dealer  may,  upon,  the  voidness  of  the 
contract  and  a  disaffirmance  of  it,  recover  back  the  value  or  consider- 
ation with  which  he  has  parted.  This  position  necessarily  concedes 
that  the  corporation,  as  a  legal  person,  made  the  unauthorized  con- 
tract, and  received  the  money,  or  value,  under  and  according  to  it ; 
thus  overthrowing  the  main  objection  to  its  liability  to  respond  di- 
rectly upon  the  contract.  It  also  concedes  the  innocence  of  the 
other  contracting  party ;  thus,  according  to  all  the  analogies  of  the 
law,  refuting  the  only  other  objection  (illegality)  on  which  the  abso- 
lute invalidity  of  such  dealings  is  claimed  to  rest :  for,  surely,  after 
conceding  that  the  corporation  actually  made  the  contract,  it  will  not 
be  contended  that  it  can  set  up,  that  it  ought  not  to  have  made  it, 
against  an  innocent  person  who  has  given  up  his  money  or  property 
on  the  faith  of  the  same  contract.  But  I  answer,  further,  that  while 
in  many  cases  the  remedy  of  a  suit  in  disaffirmance  of  the  agreement, 
and  to  recover  back  the  consideration,  will  be  sufficient  to  prevent 
wrong,  in  many  others  it  will  be  entirely  worthless.  •  All  collateral 
securities  must  fall  to  the  ground  with  the  principal  contract,  and  all 
its  consequences  and  results.  The  present  case  will  afford  the  best 
illustration.  The  defendants,  in  consideration  of  a  trifling  sum  re- 
ceived from  the  plaintiff  for  fare,  agreed  to  perform  the  service  of 
carrying  him  in  their  cars,  perhaps  some  two  hundred  miles.  By 
the  negligent  performance  of  that  agreement,  they  inflicted  on  him 
injuries  for  which  a  jury  has  said  the  proper  compensation  was 
$2,500.  This  being  the  measure  of  damages  for  the  breach  of  the 
contract,  the  absurdity,  not  less  than  the  injustice,  of  confining  him 
to  the  remedy  of  disaffirmance,  because  the  agreement  wa,s, ultra, 
vires,  must  be  quite  apparent. 

I  have  examined  these  questions  with  the  more  attention,  because, 
aside  from  their  bearing  on  the  present  controversy,  they  are  of 
great  practical  importance.  A  vast  amount  of  the  business  of  the 
community  has  come  to  be  carried  on  under  corporate  forms  of  or- 
ganization ;  besides  innumerable  special  charters,  we  have  general 
laws  which  impart  corporate  attributes  to  associations  formed  ac- 
cording to  articles  of  agreement,  for  a  great  variety  of  purposes. 
When  we  consider  these  to  be  any  less  than  partnerships,  with  the 
superadded  privileges  of  succession,  of  a  corporate  seal,  etc.,  we  for- 
get that  corporations  are  no  longer  confined  to  the  exercise  of  public 
or  political  franchises.  These  commercial,  manufacturing,  and  trad- 
ing bodies  are  brought  into  relation  with  almost  every  member  of  the 
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community ;  and  I  think  it  greatly  to  be  desired,  that,  in  laying 
down  the  rules  of  law  which  are  to  govern  in  such  relations,  we 
should  avoid  a  system  of  destructive  technicalities.  Those  rules 
should  be  founded  in  the  principles  of  justice  which  are  recognized 
in  other  and  analogous  dealings  among  men. 

If  we  could  find  the  law  to  be  settled  in  the  manner  which  must 
be,  and  is  contended  for,  in  order  to  exonerate  the  defendants  in  this 
case  from  responsibility,  it  would  be  our  duty  to  follow  it ;  but  such 
is  not  the  case.  There  are,  certainly,  judicial  opinions,  and  some 
adjudged  cases,  which  countenance  the  extreme  doctrines  on  which 
the  defence  must  rest.  Among  these  cases,  a  leading  one  is  Hood  v. 
New  York  and  New  Haven  Railroad  Company  (22  Conn.  602).  That 
case  appears  to  go  the  length  of  holding  that  corporations  cannot, 
and  never  do,  perform  acts  in  excess  of  their  powers.  No  authority 
was  cited  for  such  a  proposition,  and  it  cannot,  as  I  think  I  have 
shown,  be  maintained.  Another  extreme  authority  is  Pearce  v. 
Madison  and  Indianapolis  Railroad  Company  (21  How.  442),  where 
it  appeared  that  a  corporation,  in  furtherance  of  its  general  objects, 
although,  strictly  speaking,  in  excess  of  its  powers,  had  entered  into 
an  engagement,  upon  a  consideration  which  it  had  received  and  ap- 
propriated ;  it  was  allowed  to  repudiate  that  engagement ;  but  the 
principles  of  the  question  were  not  much  discussed.  A  considerable 
number  of  other  cases  and  dicta,  of  a  character  less  marked,  but 
tending  in  the  same  direction,  might  be  referred  to. 

But,  on  the  other  hand,  there  are  well-considered  authorities  which 
sustain  the  principles  advocated  in  this  opinion.  Steam  Navigation 
Co.  V.  Weed  (17  Barb.  378)  ;  Silver  Lake  Bank  v.  North  (4  Johns.  Ch. 
370)  ;  Chester  Glass  Co.  v.  Dewey  (16  Mass.  94, 102)  ;  Bank  of  Genesee 
V.  Patchin  Bank  (13  IST.  Y.  309,  314)  ;  Bulkley  v.  I)erby  Fishing  Co. 
(2  Conn.  252,  255) ;  Parker  v.  Boston  and  Maine  R.  R.  (3  Cush.  107, 
108)  ;  Allegheny  City  v.  McClurkan  et  al.  (14  Penn.  St.  83; ;  29  Vt. 
93.  In  the  case  from  2d  Connecticut,  it  was  said:  "A  corporate 
body,  by  transgressing  the  limits  of  its  charter,  may  doubtless  incur 
a  forfeiture  of  its  privileges  and  powers ;  but  who  ever  imagined 
that  it  could  thus  acquire  immunity,  to  the  prejudice  of  third  per- 
sons ? "  It  will  be  found,  indeed,  that  such  a  doctrine  is  of  very 
modern  origin. 

In  the  case  from  14th  Pennsylvania,  Coulter,  J.,  observed  :  "  It 
is  not  universally  true,  that  a  corporation  cannot  bind  the  corpora- 
tors beyond  what  is  expressly  authorized  in  the  charter.  There  is  a 
power  to  contract,  undoubtedly ;  and  if  a  series  of  contracts  have 
been  made,  openly  and  palpably  within  the  knowledge  of  the  cor- 
porators, the  public  have  a  right  to  presume  that  they  are  within  the 
scope  of  the  authority  granted.  A  bank,  which  has  been  long  in  the 
habit  of  doing  b^isiness  of  a  particular  description,  would  not  be  ex- 
onerated from  liability,  because  such  business  was  not  expressly 
authorized  in  its  charter.     The  object  of  all  law  is,  to  promote  justice 
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and  honest  dealing,  when  that  can  be  done  without  violating  princi- 
ple. 1  cannot  perceive  that  any  principle  is  violated,  by  holding  a 
corporation  liable  for  the  acts  of  its  accredited  agents,  even  not  ex- 
pressly authorized,  when  these  contracts,  for  a  series  of  times,  were 
entered  into  publicly  and  in  such  a  manner  as,  by  necessary  and 
irresistible  implication  to  be  within  the  knowledge  of  the  corpora- 
tors." "One  rule  of  law,"  he  adds,  "is  often  met  and  counter- 
checked  by  another  of  equal  force,  so  that,  although  the  corporators 
are,  in  general,  protected  from  unauthorized  acts  of  their  agents,  yet, 
at  the  same  time,  a  rule  of  equal  force  requires  that  they  should  not 
deceive  the  public  or  lead  them  to  trust  and  confide  in  the  unauthor- 
ized acts  of  their  agents.  If  they  receive  the  avails  and  value  of 
those  acts,  it  is  implicit  evidence  that  they  consented  to  and  author- 
ized them."  A  more  particular  discussion  of  the  authorities  on 
either  side,  would  not  be  profitable.  The  general  question  is  one 
which  ought  to  be  considered  on  principle;  and  I  have  so  viewed  it, 
because  I  find  no  settled  rule  which  stands  in  the  way  of  such  an 
examination. 

But  little  more  need  be  said  in  reference  to  the  particular  case 
now  before  us.  If  the  defendants  did  not  become  liable  for  the 
breach  of  their  undertaking  to  carry  the  plaintiff,  or  of  their  duty 
resulting  from  that  undertaking,  I  can  see  no  ground  for  holding 
them  accountable  as  simple  wrongdoers.  If  their  contract  was  ultra 
vires,  and  that  defence  to  an  action  upon  it  must  be  received  as  abso- 
lute and  peremptory,  — if  no  principle  of  estoppel,  or  rule  of  justice 
can  be  urged  against  that  defence,  —  then  it  is  more  clear,  that  the 
simple  wrong  to  the  plaintiff's  person  was  also  ultra  vires.  It  was  with 
considerable  difficulty  that  the  liability  of  a  corporation  in  any  case 
for  a  pure  tort  was  ever  established ;  and  they  are  never  so  liable, 
except  when  engaged  in  the  performance  of  some  duty  or  under- 
taking in  respect  to  .which  accountability  arises.  If  the  defendants' 
express  undertaking  was  absolutely  void,  so  that  no  duty  could  arise 
thereupon,  the  implied  undertaking,  resulting  from  the  actual  at- 
tempt to  carry  the  plaintiff  as  a  passenger,  is  encountered  by  the 
same  objection ;  and  there  is  nothing  left  of  the  transaction,  except 
a  pure  and  simple  tort,  committed  by  the  defendants'  servants,  while 
not  engaged  in  any  business  which  could  bring  responsibilities  upon 
the  defendants  themselves.  I  think  it  plain,  that  this  theory  of 
liability  will  not  sustain  the  plaintiff's  case. 

But  I  have  no  hesitation  in  af&rming  the  judgment  of  the  court 
below,  upon  the  principles  of  contract  and  of  duty  resulting  there- 
from. That  the  entire  course  of  business  in  which  the  defendants 
were  engaged  could  not  be  justified  by  their  charters,  I  am  not  pre- 
pared to  deny.  Each  of  them  was  chartered  to  build  a  railroad,  the 
termini  of  which  were  specified ;  they  built  the  roads,  and  then 
consolidated  their  business.  The  common  interest  might  thus  be 
promoted;  but  it  is  difficult  to  affirm,  that  the  charter  of  either  au- 
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thorized  its  capital  to  be  thus  blended  with  that  of  the  other ;  it  is 
equally  difficult  to  hold,  that  they  had  any  rightful  authority  to  con- 
struct or  lease  another  road  in  continuation  of  the  line.  But  these 
things  were  actually  done,  and  they  were  done  openly  and  publicly. 
If  these  acts  were  an  abuse  of  power,  the  shareholders  had  ample 
opportunity  to  prevent  or  arrest  the  abuse ;  but  no  complaint  from 
them  has  ever  been  heard,  and  their  acquiescence  must  be  presumed. 
If  State  sovereignties  were  wronged  by  the  course  of  dealing  pur- 
sued, no  interference  or  complaint  has  come  from  that  quarter.  Con- 
ceding, then,  that  the  defendants  might  change  the  attitude  in  which 
they  stood  toward  the  public,  and  return  at  any  time  to  the  sphere  of 
legitimate  duty,  they  could  not  revoke  past  contracts,  the  cousidera- 
tion  of  which  they  had  received,  and  upon  the  performance  of  which 
they  had  entered.  They  were  bound  to  pay  their  servants  and  laborers, 
and  they  were  liable  for  the  careful  transportation  of  freight  com- 
mitted to  their  charge.  They  could  not  invite  a  traveller  into  their 
cars,  and,  after  injuring  him  by  their  negligence,  reject  the  responsi- 
bilities of  their  contract.  A  traveller  from  New  York  to  the  Missis- 
sippi can  hardly  be  required  to  furnish  himself  with  the  charters  of 
all  the  railroads  on  his  route,  or  to  study  a  treatise  on  the  law  of 
corporations.  The  present  case,  in  short,  plainly  falls  within  the 
principles  of  corporate  liability  herein  asserted,  and  the  defendants 
must  respond  to  that  liability.     The  judgment  should  be  affirmed. 

Selden,  J. :  — 

It  was  not  strenuously  insisted,  upon  the  argument,  that  the  acts 
of  these  two  railroad  companies  in  entering  into  the  arrangement 
found  by  the  referee,  and  in  running  their  cars  upon  joint  account 
through  the  States  of  Ohio,  Indiana,  and  Illinois,  were  authorized  by 
law ;  nor  have  I  been  able  to  find  in  the  statutes  of  those  States 
any  sufficient  warrant  for  these  acts.  I  shall  assume,  therefore, 
that  in  undertaking  to  carry  the  plaintiff  from  Chicago,  in  the 
State  of  Illinois,  to  Toledo,  in  the  State  of  Ohio,  the  defendants 
exceeded  their  corporate  powers ;  and,  as  the  allegation  in  the  com- 
plaint, of  carelessness  and  negligence  on  the  part  of  the  defendants, 
or  their  agents,  is  fully  sustained  by  the  finding  of  the  referee,  the 
defence  must  rest  exclusively  upon  this  want  of  power.  The  counsel 
on  both  sides  have  treated  the  action  as  founded  upon  contract,  and 
in  that  aspect  of  the  case,  the  question  arises,  whether  want  of  au- 
thority on  the  part  of  a  corporation,  to  enter  into  any  engagement,  is 
a  valid  defence  to  such  corporation  when  sued  for  its  violation. 

This  question  has  not,  until  lately,  attracted  much  attention ;  but 
the  recent  rapid  multiplication  of  these  artificial  bodies,  and  the  ex- 
tensive powers  and  privileges  conferred  upon  them,  have  made  it  a 
question  of  importance.  It  has,  within  a  few  years  past,  been  re- 
peatedly presented  to  the  courts,  both  in  this  country  and  in  Eng- 
land, and  with  one  unvarying  result.  I  cannot,  myself,  regard  it, 
therefore,  as  ia  any  just  sense  open  to  discussion.     If  questions. 
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which  have  been  over  and  over  again  considered,  and  over  and  over 
again  decided,  are  to  be  treated  as  still  unsettled,  then  are  we  witli- 
out  any  stable  foundation  of  law  or  justice.  The  evils  attendant 
upon  setting  legal  principles  afloat  upon  a  sea  of  uncertainty  and 
doubt,  and  causing  them  to  depend  upon  the  fluctuations  of  individ- 
ual opinion,  are  too  obvious  to  need  enumeration.  Confidence  in 
courts  is  only  to  be  retained  by  their  exhibiting  stability  in  their  own 
decisions,  and  a  becoming  respect  for  those  of  other  tribunals.  It  has 
been  so  often  and  so  uniformly  ^decided,  that  corporations  are  not 
bound  by  contracts  which  are  clearly  ultra  vires,  that  to  hold  the  con- 
trary now  would  take  the  legal  profession  by  surprise,  and  introduce 
more  or  less  confusion  into  this  important  branch  of  the  law. 

But,  while  I  protest  against  considering  this  as  an  open  question, 
and  insist  that  it  should  be  treated  as  settled  by  authority,  I  also 
maintain  that  the  numerous  decisions  on  the  subject  by  both  the 
English  and  the  American  courts,  rest  upon  a  solid  foundation  of 
reason  and  principle.  Much  of  the  apparent  force  of  the  arguments 
used  to  prove  the  contrary,  is  produced  by  substituting  an  entirely 
false  basis  for  those  decisions.  If  they  really  rested,  as  has  been 
sometimes  supposed,  upon  the  ground  that  because  corporations  are 
artificial  beings,  having  no  natural  powers,  but  only  such  as  are 
conferred  upon  them  by  law,  they  cannot,  by  possibility,  do  any  act 
beyond  the  limits  prescribed  by  their  charters  ;  and  hence,  that  no 
such  act,  although  done  by  their  agents,  in  their  name,  and  for  their 
benefit,  can  be  considered  as  a  corporate  act,  but  must  in  all  cases  be 
treated  as  the  personal  act  of  such  agent,  it  would,  indeed,  be  easy  to 
show  their  fallacy.  This  would  be,  as  is  justly  said,  to  attribute  to 
them  a  degree  of  perfection  that  belongs  to  no  earthly  existence, 
whether  natural  or  artificial.  To  present  this  as  the  true  foundation 
of  the  rule  which  exempts  corporations  from  liability  for  their  un- 
authorized acts,  is  entirely  to  misapprehend  the  whole  doctrine  on 
the  subject. 

No  court  has  ever  held,  that  the  defence  of  ultra  vires  rested  upon 
any  such  ground,  as  that  the  contract  sought  to  be  enforced  could 
not  be  considered  as  an  act  of  the  corporation.  The  object  of  the 
distinction,  so  frequently  drawn,  between  natural  persoiis  and  cor- 
porations as  mere  artificial  existences,  with  no  powers  or  faculties 
except  such  as  are  derived  from  fheir  charters,  is  simply  to  show 
that  the  latter  cannot  legitimately  and  rightfully  exercise  any  powers 
but  those  with  which  they  are  endowed  by  the  law  which  creates 
them,  and  not  that  they  may  not  wrongfully  exceed  the  just  limits  of 
those  powers.  The  case  of  Earry  v.  Merchants'  Exchange  Company 
(1  Sandf.  Oh.  280)  will  serve  to  illustrate  the  force  and  application 
of  the  distinction.  The  question  in  that  case  was,  whether  a  corpor- 
ation, created  for  the  purpose  of  erecting  a  building  to  be  used  as  a 
public  exchange,  in  the  city  of  New  York,  had  power  to  borrow 
money  to  enable  it  to  accomplish  the  object  of  the  incorporation,  no 
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provision  conferring  this  power  being  contained  in  the  charter.  The 
Vice-Chancellor,  in  deciding  this  question  in  the  affirmative,  said : 
"Every  corporation,  as  such,  has  the  capacity  to  take  and  grant 
property,  and  to  contract  obligations  in  the  same  manner  as  an  in- 
dividual." This  remark  presents  one  theory  in  regard  to  the  nature 
of  corporations,  which  is,  that  unless  specially  restrained,  they  have 
the  same  power  to  bind  themselves  by  contract  as  any  natural  per- 
son. The  distinction  referred  to  stands  opposed  to  this  theory,  and 
is  designed  to  show,  that  as  corporations  have  no  existence  indepen- 
dent of  their  charters,  they  can,  of  course,  have  no  powers  except 
such  as  are  specifically  conferred. 

When  a  corporation,  sued  for  a  breach  of  contract,  sets  up  as  a 
defence  its  own  want  of  power  to  enter  into  the  contract,  two  ques- 
tions are  involved :  first,  whether  the  contract  was,  in  truth,  beyond 
the  corporate  powers  ;  and,  secondly,  if  so,  whether  this  is  available 
as  a  defence.  It  is  only  in  reference  to  the  first  of  these  questions, 
and  to  prove  that  the  contract  was  really  ultra  vires,  that  the  ar- 
gument has  been  resorted  to  that  a  corporation  has  no  natural 
powers.  The  excess  of  power  being  established,  the  question, 
whether  this  constitutes  a  valid  defence,  depends  upon  entirely 
different  considerations. 

The  assumption,  therefore,  that  the  doctrine,  which  declares  the 
unauthorized  contract  of  a  corporation  to  be  void,  rests  in  any  degree 
upon  the  theory  that  a  corporation  can  never  be  said  to  have  done 
anything  but  what  it  had  a  legitimate  right  to  do,  is  wholly  unwar- 
ranted ;  and,  hence,  the  irresistible  logic''  with  which  it  is  shown  that 
corporations  must  necessarily  partake  of  the  imperfection  which  at- 
taches to  all  created  things,  is  wholly  without  force  in  its  application 
to  the  present  case.  Corporations,  as  well  as  natural  persons,  may, 
no  doubt,  err ;  they  may  exceed  their  powers  and  violate  their  char- 
ters, and  may  be  held  responsible  for  so  doing.  Were  it  otherwise, 
they  could  never  be  made  liable  for  a  tort ;  nor  could  they  be  pro- 
ceeded against  by  quo  warranto.  The  statute  which  authorizes  the 
attorney-general  to  file  an  information  in  the  nature  of  a  quo  war- 
ranto against  an  offending  corporation  (2  E.  S.  583,  §  39),  assumes 
that  corporations  may  transgress  the  limits  prescribed  by  their 
charters.  Subdivision  6  of  the  section  referred  to  provides,  that  the 
proceeding  may  be  instituted  "  whenever  it  [the  corporation]  shall 
exercise  any  franchise  or  privilege  not  conferred  upon  it  by  law." 

The  real  ground  upon  which  the  defence  of  ultra  vires  rests,  and 
the  only  one  upon  which  it  has  ever,  to  any  extent,  been  judicially 
based,  is,  that  the  contracts  of  corporations,  which  are  unauthorized 
by  their  charters,,  are  to  be  regarded  as  illegal,  and  therefore  void. 
There  are  three  classes  of  illegal  contracts,  viz. :  those  which  are 
mala  in  se,  i.  e.,  which  embrace,  something  which  the  law  deems  in 
and  of  itself,  criminal  or  immoral ;  2d,  those  which  violate  the  pro- 
visions of  some  statute,  and  are  hence  called  mala  prohihita ;  and 
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3d,  those  which  contravene  some  principle  of  public  policy.  Cor- 
porations may  make  contracts  falling  within  either  of  the  two  first  of 
these  classes,  and  such  contracts  are,  no  doubt,  subject  to  the  same 
rules  as  if  made  by  individuals.  Of  course,  where  the  only  objection . 
to  the  contract  of  a  corporation  is,  that  it  exceeds  the  corporate 
powers,  it  cannot  be'  considered  as  malum  in  se;  and  although,  in 
this  State,  where  we  have  a  statute  (1  E,.  S.  600,  §  3),  expressly  en- 
acting that  no  corporation  shall  exercise  any  corporate  powers,  ex- 
cept such  as  their  charters  confer,  the  contrary  might,  with  much 
plausibility,  be  contended,  I  shall,  nevertheless,  concede,  for  the 
purpose  of  this  case,  that  such  contracts  do  not  belong  to  the  class 
styled  mala  prohibita. 

But  the  contracts  of  corporations  which  are  not  authorized  by 
their  charters  are  illegal,  because  they  are  made  in  contravention  of 
public  policy.  That  contracts  which  do  in  reality  contravene  any 
principle  of  public  policy  are  illegal  and  void,  is  not  and  cannot  be 
denied ;  the  doctrine  is  universal ;  there  is  no  exception.  Although 
the  unauthorized  contract  may  be  neither  malum  in  se  nor  malum 
prohibitum,  but,  on  the  contrary,  may  be  for  some  benevolent  or 
worthy  object,  as  to  build  an  almshouse  or  a  college,  or  to  purchase 
and  distribute  tracts  or  books  of  instruction,  yet,  if  it  is  a  violation 
of  public  policy  for  corporations  to  exercise  powers  which  have 
never  been  granted  to  them,  such  contracts,  notwithstanding  their 
praiseworthy  nature,  are  illegal  and  void.  Those,  therefore,  who 
hold  that  corporations  are  liable  upon  their  contracts,  notwithstand- 
ing they  were  made  without  authority,  are  forced  to  contend  that  no 
principle  of  public  policy  is  violated  by  such  contracts.  This  is  the 
ground  which  they  do  take,  and  which,  it  is  obvious,  they  must  ne- 
cessarily take,  in  order  to  sustain  their  position  ;  here,  then,  we  have 
an  issue  made  up,  which,  if  I  am  right,  is  decisive  of  the  question 
under  consideration. 

What,  then,  is  the  argument,  by  which  it  is  sought  to  be  shown, 
that  there  is  no  principle  of  public  policy  involved  in  this  question 
of  the  liability  of  corporations  for  their  unauthorized  acts  ?  It  is 
said,  that  a  private  corporation  is  simply  a  chartered  partnership, 
possessing  certain  attributes  conferred  by  its  charter  for  the  purpose 
of  enabling  it  the  more  conveniently  to  transact  its  business ;  that, 
even  in  unincorporated  partnerships,  the  articles  of  copartnership 
always  specify  the  objects  of  the  association ;  and  that,  when  such 
associations  choose  to  become  incorporated,  those  objects  are,  for  the 
same  reason,  specified  in  the  charter ;  that  the  charter  simply  takes 
the  place,  in  this  respect,  of  the  articles  of  agreement,  in  the  case  of 
an  unincorporated  partnership ;  that,  as  the  objects  of  such  associa- 
tions, although  incorporated,  are  of  a  private  nature,  there  is  no 
question  of  public  policy  involved ;  and  that  no  public  interest  re- 
quires that  the  transactions  of  the  corporation  should  be  kept  wichin 
its  chartered  limits. 
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If  we  admit  the  soundness  of  this  argument,  and  assume  that  the 
directors  of  a  corporation  are  not  under  any  public  obligation  to 
keep  within  their  chartered  powers,  but  are  to  be  regarded  simply  as 
the  agents  of  the  corporators,  so  that  any  excess  of  power  on  their 
part  amounts  simply  to  a  breach  of  trust  towards  their  principals,  it 
would  not  follow,  that  the  cor-poration  is  liable  upon  its  own  unau- 
thorized contracts.  But  I  apprehend,  there  are  serious  objections  to 
this  view  of  the  nature  of  corporations,  and  of  the  effect  of  their 
charters.  In  the  first  place,  if  there  is  no  public  interest  involved, 
how  is  it  possible  to  justify  the  creation  of  private  corporations  at 
all  ?  Such  corporations  are  endowed  with  valuable  franchises  and 
privileges,  which  give  them  great  advantages  over  mere  private 
citizens,  whether  individual  or  associated.  The  grant  of  such  priv- 
ileges upon  the  principles  for  which  some  of  my  associates  contend, 
would  be  a  pure  piece  of  legislative  favoritism,  which  should  be  in- 
dignantly condemned.  In  this  country,  if  in  no  other,  it  is  held  to 
be  the  duty  of  government,  to  protect  the  people  in  the  enjoyment  of 
equal  rights  and  privileges,  and  not  to  use  its  power  for  the  special 
benefit  of  its  favorites.  Every  privilege  or  advantage  given  to  one 
man  or  set  of  men  is  necessarily  at  the  expense  of  others  ;  and  it  is 
against  the  fundamental  principles  of  our  government,  that  this 
should  be  done,  unless  required  by  interests  of  a  public  nature.  No 
doubt,  these  principles  are  frequently  violated,  and  corporate  powers 
and  privileges  are  conferred  which  no  public  interest  demands  ;  but, 
nevertheless,  such  interest  is  the  ostensible  reason  for  the  grant,  in 
every  case. 

Take,  for  instance,  the  very  class  of  corporations  in  question  here, 
viz.,  railroad  corporations,  which  are  mere  private  associations,  or- 
ganized by  their  members  with  a  view  to  their  personal  profit  and 
emolument ;  and  yet  their  creation  is  considered  so  much  a  matter  of 
public  interest  as  to  invoke  the  power  of  eminent  domain,  by  which 
the  property  necessary  for  their  purposes  is  forcibly  taken  from  its 
owners  as  for  a  public  use.  The  same  is  true  of  telegraph  and 
plank-road  incorporations.  But,  although  the  interest  of  the  public 
in  the  creation  of  corporations  of  this  class  is  made  a  little  more 
obvious  by  the  necessity  which  exists  of  taking  from  others  property 
which  is  specific  and  tangible,  for  the  purposes  of  the  corporation, 
yet  the  same  principle  applies  to  all  corporations  :  for,  in  all,  some 
value,  corporeal  or  incorporeal,  is  taken  from  a  portion  of  the  com- 
munity and  given  to  the  corporators. 

Will  it  be  said  that,  although  the  public  have  an  interest  in  the 
creation  of  corporations,  it  has  none  in  the  precise  extent  of  the 
powers  conferred,  and  that  no  public  policy  is  concerned  in  their 
being  strictly  confined  to  the  exercise  of  such  powers  ?  It  is,  obvi- 
ously, impossible  to  support  such  a  position.  The  franchises  and 
privileges  given  to  corporations  belong  to  the  public ;  and  it  would 
be  just  as  reasonable,  and  just  as  logical,  to  contend,  that,  under  a 
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patent  for  one  hundred  acres  of  land,  the  patentee  might  take  pos- 
session of  two  hundred,  without  infringing  any  public  interest. 
Every  additional  power  given  to,  or  usurped,  by,  a  corporation, 
extends  its  advantages  over  persons  unincorporated;  if  a  bank  is 
permitted  to  trade  in  merchandise,  it  comes  in  competition  with 
others  so  employed ;  if  a  railroad  company  is  allowed  to  build  and 
sail  ships,  it  comes  in  competition  with  those  engaged  in  commerce  ; 
and  so  of  every  other  branch  of  business. 

The  importance  of  limiting  corporate  bodies  to  the  exercise  of 
those  powers,  and  the  enjoyment  of  those  privileges  and  franchises, 
which  have  been  specifically  conferred  upon  them,  must,  I  think,  be 
obvious.  They  are  rapidly  multiplying ;  their  privileges  give  them 
decided  advantages  over  mere  private,  unincorporated  partnerships  ; 
they  have  large  capitals  and  numerous  agents,  and  are  capable  of 
entering  into  combinations  with  each  other ;  they  are  not  only  for- 
midable to  individuals,  but  might  even,  under  some  circumstances, 
become  formidable  to  the  state.  They  are,  or  should  be,  created,  as 
we  have  seen,  for  public  reasons  alone ;  and  the  Legislature  is  pre- 
sumed, in  every  instance,  to  have  carefully  considered  the  public 
interest,  and  to  have  granted  just  so  much  power,  and  so  many 
peculiar  privileges,  as  those  interests  are  supposed  to  require.  This 
reasoning  is  confirmed  by  the  action,  of  the  Legislature,  in  expressly 
prohibiting  corporations  from  exercising  any  powers  not  granted  to 
them  (1  R.  S.  600  §  3,  supra).  By  making  this  principle  of  the 
common  law  the  subject  of  an  express  and  positive  enactment,  the 
Legislature  has  shown  that  it  considered  this  restriction  upon  cor- 
porations to  be  a  matter  of  public  interest  and  importance. 

The  fact  that  a  mere  excess  of  power  on  the  part  of  a  corporation, 
by  the  assumption  of  privileges  not  conferred,  affords  ground  for  a 
quo  wdi-ranto,  is,  in  itself,  proof  that  the  public  has  an  interest  in 
keeping  such  bodies  within  the  limits  of  their  charters.  But  it  is 
said,  that  the  proceeding  by  quo  warranto  is  of  a  purely  civil  nature, 
designed  solely  to  try  a  mere  civil  right,  and  that  it  in  no  manner 
assumes  that  any  public  right  or  interest  has  been  infringed ;  upon 
this  position,  I  take  issue.  In  the  first  place,  the  assertion  derives 
no  support  from,  if  it  is  not  in  direct  conflict  with,  the  legislative 
enactments  on  the  subject.  Not  one  of  the  provisions  of  the  section 
by  which  the  attorney-general  is  authorized  to  institute  proceedings 
in  the  nature  of  a  quo  warranto,  contemplates  injury  to  any  private 
right  as  the  ground  of  the  proceeding.  He  is  authorized  to  act  in 
the  following  cases,  viz. :  Whenever  a  corporation  shall  —  "  1st,  Offend 
against  any  of  the  provisions  of  the  act  or  acts  creating,  altering,  or 
renewing  such  corporation ;  or,  2d,  Violate  the  provisions  of  any  law, 
by  which  such  corporation  shall  have  forfeited  its  charter  by  misuser ; 
or,  3d,  Whenever  it  shall  have  forfeited  its  privileges  and  franchises 
by  non-user ;  or,  4th,  Whenever  it  shall  have  done  or  omitted  any 
acts  which  amount  to  a  surrender  of  its  corporate  rights,  privileges, 
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and  franchises;  or,  6th,  Whenever  it  shall  exercise  aay  franchise  or 
privilege  not  conferred  upon  it  by  law"  (2  E.  S.  583,  §  39). 

Not  one  of  these  subdivisions  contemplates  a  case  of  injury  to  the 
private  interests  of  stockholders ;  they  all,  without  exception,  relate 
to  violations,  not  of  individual  rights,  but  of  public  law.  These  pro- 
visions, therefore,  strongly,  and,  as  I  think,  conclusively,  repel  the 
idea,  that  a  quo  warranto  is  a  mere  civil  remedy,  the  object  of  which 
is  to  redress  or  prevent  a  private  injury.  The  proceeding  is  not  only 
public  and  quasi  criminal  in  form,  but  is  not  in  its  nature  adapted  to 
the  enforcement  of  any  mere  private  right.  The  rights  of  stock- 
holders in  corporations  are  abundantly  protected  against  every  un- 
authorized assumption  of  power,  or  any  breach  of  trust  on  the  part 
of  their  managing  officers.  If  the  violation  of  duty  or  breach  of  trust 
is  only  threatened,  a  court  of  equity  will  prevent  it  by  injunction, 
and  if  committed,  will  afford  the  proper  redress.  There  is  neither 
occasion  for,  nor  propriety  in,  a  resort  to  the  proceedings  by  quo 
warranto,  for  any  mere  private  purpose,  and  I  hazard  nothing  in 
saying,  that  such  is  not  the  nature  of  that  proceeding.  If  this  con- 
clusion is  right,  it  inevitably  follows,  that  the  assumption  of  any 
unauthorized  power  by  a  corporation  is  a  violation  of  public  policy 
and  public  right,  and  therefore  illegal. 

This,  then,  is  the  true  foundation  of  the  defence  we  are  consider- 
ing. It  is  permitted  upon  the  same  principle  and  for  the  same  rea- 
son that  a  private  individual  is  permitted  to  plead  his  own  illegal 
act,  as  a  defence  to  a  suit  brought  to  enforce  a  contract  which  public 
policy  forbids,  viz.,  to  discourage  and  restrain  such  violations  of  law. 
There  are,  no  doubt,  cases  in  which  a  corporation  would  be  estopped 
from  setting  up  this  defence,  although  its  contract  might  have  been 
really  unauthorized.  It  would  not  be  available  in  a  suit  brought  by 
a  hona  fide  indorsee  of  a  negotiable  promissory  note,  provided  the 
corporation  was  authorized  to  give  notes  for  any  purpose ;  and  the 
reason  is,  that  the  corporation,  by  giving  the  note,  has  virtually  rep- 
resented that  it  was  given  for  some  legitimate  purpose,  and  the  in- 
dorsee could  not  be  presumed  to  know  the  contrary.  The  note, 
however,  if  given  by  a  corporation  absolutely  prohibited  by  its  char- 
ter from  giving  notes  at  all,  would  be  voidable,  not  only  in  the  hands 
of  the  original  payee,  but  in  those  of  any  subsequent  holder ;  because 
all  persons  dealing  with  a  corporation  are  bound,  to  take  notice  of  the 
extent  of  its  chartered  powers. 

The  same  principle  is  applicable  to  contracts  not  negotiable.  Where 
the  want  of  power  is  apparent,  upon  comparing  the  act  done  with  the 
terms  of  the  charter,  the  party  dealing  with  the  corporation  is  pre- 
sumed to  have  knowledge  of  the  defect,  and  the  defence  of  ultra 
vires  is  available  against  him.  But  such  a  defence  would  not  be  per- 
mitted to  prevail  against  a  party  who  cannot  be  presumed  to  have 
had  any  knowledge  of  the  want  of  authority  to  make  the  contract. 
Hence,  if  the  question  of  power  depends  not  merely  upon  the  law 
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under  which  the  corporation  acts,  but  upon  the  existence  of  certain 
extrinsic  facts,  resting  peculiarly  within  the  knowledge  of  the  cor- 
porate officers,  then  the  corporation  would,  I  apprehend,  be  estopped 
from  denying  that  which,  by  assuming  to  make  the  contract,  it  had 
virtually  affirmed. 

A  question  analogous  to  this  arises,  where  public  officers  who  have 
done  something  in  contravention  of  the  statute  under  which  they  act, 
are  afterwards  sought  to  be  estopped  from  setting  up  that  their  act 
was  unauthorized.  It  was  insisted  by  counsel,  in  the  ease  of  Regina 
V.  White  (4  Ad.  &  El.  n.  s.  101),  that  for  public  reasons,  officers  so 
situated  were  not  estopped ;  but  Lord  Denman  said,  "  We  have  held 
that  this  is  true  only  of  a  statute  the  contents  of  which  are  publicly 
known ;  such  a  statute  is  to  have  effect  whatever  dealings  may  take 
place ;  but  when  the  persons  acting,  whether  trustees  for  public  pur- 
poses or  not,  have  done  any  act  which  was  not  known  to  the  parties 
with  whom  they  were  afterwards  dealing,  such  an  act  cannot  prevent 
the  estoppel  arising  from  that  subsequent  dealing."  This  doctrine, 
which  was  also  held  in  the  case  of  Doe  ex  dem.  Leuy  v.  Home  (3  Ad. 
&  El.  N.  s.  757),  will  be  found,  when  carefully  examined,  to  sustain 
the  exception  which  I  have  suggested  in  the  case  of  corporations. 
But,  aside  from  these  exceptional  cases,  it  is,  in  my  judgment,  not 
only  entirely  clear  upon  principle,  but  abundantly  settled  by  au- 
thority, that  the  contract  of  a  corporation,  if  unauthorized  by  its 
charter,  is  an  illegal  contract,  and  that  the  corporation  is  not  es- 
topped from  setting  up  this  illegality  in  defence  to  an  action  brought 
upon  it. 

In  referring  to  the  cases  which  support  these  views,  I  will  notice 
the  English  cases  first.  There  are  three  classes  of  cases  in  England, 
in  which  the  question  of  ultra  vires  arises,  viz. :  1st.  Cases  in  which 
one  or  more  of  the  shareholders  seeks  to  restrain  the  officers  of  the 
corporation  from  engaging  in  transactions  unauthorized  by  the  char- 
ter. 2d.  Actions  brought  by  third  persons  against  corporations  to 
enforce  their  contracts,  in  which  the  defence  relied  upon  is,  that  in 
making  the  contract  the  corporation  exceeded  its  corporate  powers. 
And  3d.  Similar  actions,  in  which  the  defence  is  that  the  directors 
had  exceeded,  not  the  powers  conferred  upon  the  entire  corporation 
by  law,  but  those  conferred  by  the  shareholders  upon  the  directors  or 
managing  officers  by  deed. 

These  three  classes  of  cases  differ  materially  in  their  nature  and 
principles,  and  if  we  would  avoid  confusion,  must  be  kept  entirely 
distinct  in  investigating  the  subject ;  those  of  the  third  class  have  no 
bearing  upon  the  question  we  are  discussing.  There  are,  in  England, 
a  class  of  corporations  organized  under  general  laws,  which  do  not 
specify  the  manner  in  which  the  objects  and  purposes  of  the  incorpo- 
ration are  to  be  effected,  but  leave  this  to  be  arranged  by  a  "  deed  of 
settlement "  between  the  corporators  themselves.  By  this  deed,  the 
companies  prescribe  and  limit  the  powers  and   functions   of   their 
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various  oiRcers,  so  far  as  they  are  left  uncontrolled  by  the  statute, 
and  the  general  laws  of  the  kingdom.  Now,  it  is  plain,  that  there  is 
no  analogy  between  an  act  which  merely  transcends  the  limits  of 
this  deed  of  settlement,  and  one  which  violates  the  provisions  of  the 
organic  act.  The  deed  of  settlement  is  the  private  act  of  the  share- 
holders ;  and  its  provisions  have  respect  solely  to  their  private  inter- 
ests ;  it  is  a  mere  power  of  attorney,  and  bears  no  resemblance  to  a 
law  enacted  with  a  view  to  the  interests  of  the  public.  There  is  evi- 
dently no  question  of  public  policy  involved,  when  the  question  is, 
whether  the  officers  have  exceeded  the  authority  conferred  by  this 
deed.  The  case  of  the  Boijal  British  Bank  v.  Turquand  (5  El.  &  Bl. 
248)  is  one  of  this  class  of  cases.  By  comparing  the  language  of 
Lord  Campbell,  in  this  case,  with  that  used  by  him  upon  another 
occasion,  we  shall  obtain  a  clear  view  of  the  distinction  here  adverted 
to.  In  the  case  cited,  the  action  was  upon  a  bond  signed  by  two  of 
the  directors,  and  the  question  was,  not  whether  the  giving  of  the 
bond  exceeded  the  powers  which  the  corporation  itself  had  a  right  to 
assume,  but  whether  it  was  authorized  as  between  the  shareholders 
and  the  directors,  by  the  deed  of  settlement.  Lord  Campbell,  in 
delivering  his  opinion,  said:  "A  mere  excess  of  authority  by  the 
directors,  we  think,  would  not  amount  to  a  defence."  Of  course,  by 
this  was  meant  merely  an  excess  of  authority  by  the  directors,  as  the 
agents  of  the  stockholders,  and  not  an  unauthorized  assumption  of 
power,  as  between  the  corporation  and  the  public. 

In  the  Mayor  of  Norwich  v.  Norfolk  Railroad  Company  (4  El.  &  Bl. 
397),  the  same  learned  judge  fully  recognizes  the  distinction  I  take, 
and  shows  that  by  the  remark  just  quoted,  he  by  no  means  meant  to 
say,  that  corporations  were  bound  by  contracts  which  are  ultra  vires, 
as  between  them  and  the  public.  He  there  says  :  "  The  mere  circum- 
stance of  a  covenant  by  directors,  in  the  name  of  the  company,  being 
ultra  vires,  as  between  thetn  and  the  shareholders,  does  not  necessarily 
disentitle  the  covenantee  to  sue  upon  it.  .  .  .  But  suppose  that  the 
directors  of  a  railway  company  should  purchase  a  thousand  gross  of 
green  spectacles,  as  a  speculation,  and  should  put  the  seal  of  the  com- 
pany to  a  deed  covenanting  to  pay  for  these  goods,  here  would  be  a 
clear  excess  of  authority  on  the  part  of  the  directors.-.  .  .  This 
would  be  an  illegal  contract  to  misapply  the  funds  of  the  company, 
and  the  illegality  might  be  set  up  as  a  defence." 

The  phrase  ultra  vires  is  applied,  in  the  English  cases,  both  to  acts 
which  simply  exceed  the  powers  conferred  by  the  deed  of  settlement 
upon  the  officers,  as  the  agents  of  the  shareholders,  and  acts  which 
transcend  the  powers  conferred  by  law  upon  the  entire  corporation. 
This  indiscriminate  use  of  the  phrase  is  calculated  to  mislead,  unless 
the  distinction  referred  to  is  observed.  It  is  evident  that  the  class  of 
cases  to  which  that  of  Royal  British  Bank  v.  Turquand  belongs,  have 
no  bearing  upon  the  question  under  consideration,  and  hence  they 
will  be  no  further  noticed. 
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In  all  the  cases  belonging  to  the  first  class,  the  object  of  the  action 
has  been,  to  protect  the  private  right  of  the  shareholders,  upon  the 
ground  that  the  action  of  the  directors  sought  to  be  restrained  would, 
if  permitted,  be  a  breach  of  trust.  It  would,  no  doubt,  be  a  bar  to 
any  relief  upon  this  ground,  if  it  appeared  that  the  parties  seeking 
such  relief  had  themselves  assented  to  what  the  directors  were  about 
to  do.  They  clearly  could  not  be  entitled,  for  their  own  sake,  to  pro- 
tection against  acts  which  they  had  themselves  authorized.  But  the 
courts,  in  cases  of  this  kind,  have  uniformly,  and  no  doubt  properly, 
acted  upon  the  presumption  that  the  shareholders  had  not  assented 
to  a  violation  of  the  charter,  and  have  interfered,  if  at  all,  for  the 
purpose  of  protecting  them  from  a  breach  of  trust  on  the  part  of  the 
directors. 

Still,  it  has  been  repeatedly  said,  even  in  cases  of  this  class,  that 
there  was  a  question  of  public  policy  involved,  which  would  be  suffi- 
cient of  itself  to  induce  the  courts  to  interfere.  The  ease  of  Colman 
V.  ISastern .  Counties  Railway  Company  (10  Beavan,  1),  decided  in 
1846,  was  one  of  this  class.  It  was  an  equity  suit,  Ijrought  by  a 
shareholder  in  behalf  of  himself  and  the  other  shareholders,  against 
the  corporation  and  its  directors,  to  prevent  the  latter  from  entering 
into  a  certain  agreement  with  the  Harwich  Steam-Packet  Company. 
The  bill  prayed  for  a  declaration  that  it  would  be  a  breach  of  trust 
on  the  part  of  the  directors  to  make  the  proposed  contract,  and  for  an 
injunction;  relief  was  granted.  Lord  Langdale,  before  whom  the 
case  was  heard,  speaking  of  the  extensive  powers  of  railway  com- 
panies, said:  "We  are  to  look  upon  their  powers  as  given  to. them  in 
consideration  of  a  benefit,  which,  notwithstanding  all  other  sacrifices, 
is  on  the  whole  hoped  to  be  attained  by  the  public."  Again,  he  says  : 
"  In  the  absence  of  legal  decisions,  I  look  upon  the  acquiescence  of 
shareholders,  in  these  circumstances,  in  these  transactions,  as  afford- 
ing no  ground  whatever  for  the  presumption  that  they  may  be,  in 
themselves,  legal."  Here,  then,  in  one  of  the  earliest  cases  on  the 
subject,  in  the  English  courts,  we  have  the  very  doctrine  for  which 
I  contend  distinctly  recognized  and  asserted,  viz.,  that  the  object  of 
every  grant  of  corporate  powers  is  to  obtain  a  public  benefit ;  and 
that  the  powers  granted  are  the  consideration  which  the  public  pays 
for  the  benefit  received  or  expected ;  and  we  also  have  the  inevitable 
consequence  stated,  that  every  excess  of  power  by  the  corporation  is 
illegal,  although  acquiesced  in  by  every  shareholder. 

Three  years  afterward  the  case  of  Cohen  v.  Wilkinson  (13  Jurist, 
641)  came  before  the  same  judge.  The  complainant  was  a  share- 
holder in  the  Direct  Portsmouth  Railway  Company,  and  the  object 
of  the  suit  was,  to  restrain  the  directors  from  proceeding  to  construct 
a  portion  only  of  the  road  authorized  by  the  charter,  without  any 
preparation  or  intention  to  construct  the  whole.  The  judge  said: 
"  If  it  were  established,  that  the  companies  of  this  sort  had  authority, 
without  a  view  to  the  whole,  or  for  the  purpose  of  performing  the 
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whole,  to  complete  such  part  only  as  they  please,  or  are  able,  of  that 
which  has  been  called  their  contract  or  bargain  with  the  public,  I 
think  the  consequences  would  be  very  dangerous  to  the  public  and  to 
the  shareholders,  and  probably  productive  of  very  extensive  decep- 
tion and  fraud."  In  a  similar  case  which  arose  shortly  afterwards, 
viz.,  Solomons  v.  Lainij  (12  Beavan,  339),  Lord  Langdale  said: 
"Any  application  of,  or  dealing  with,  the  capital,  or  any  funds  or 
money  of  the  company,  which  may  come  under  the  control  or  manage- 
ment of  the  directors  or  governing  body  of  the  company,  in  any 
manner  not  distinctly  authorized  by  the  act  of  Parliament,  is,  in  my 
opinion,  an  illegal  application  or  dealing." 

Thus  we  find  Lord  Langdale  on  three  different  occasions  assert- 
ing, in  controversies  between  the  shareholders  and  the  corporation^ 
that  all  acts  and  dealings  of  the  officers  of  such  corporation  which 
were  unauthorized  by  their  charters,  were  to  be  regarded  not  simply 
as  breaches  of  trust,  but  as  illegal  and  therefore  void.  But  Lord 
Langdale  is  not  the  only  English  judge  who  has  held  in  cases  of  this 
class  that  the  unauthorized  contracts  of  corporations  are  illegal  and 
void  as  against  public  policy.  In  the  case  of  Beman  v.  Rafford  (1 
Sim.  N.  s.  550),  which  was  an  action  brought  by  a  shareholder  in  a 
railway  company,  to  restrain  the  directors  from  carrying  into'  effect  a 
certain  agreement  made  by  them.  Lord  Cranworth,  Vice-Chancellor, 
after  stating  his  reasons  for  thinking  the  contract  unauthorized,  said  : 
"And  if  that  be  the  correct  view  of  the  law,  T  am  clearly  of  o.pinion, 
on  all  the  authorities  and  all'principle,  that  it  is  the  province  of  this 
court  to  prevent  such  an  illegal  contract  from  being  carried  into 
effect ;  because  on  the  principle  that  has  been  so  often  laid  down,  this 
court  will  not  tolerate  that  parties  having  the  enormous  powers  which 
those  railway  companies  have  obtained,  shall  lay  out  one  farthing  of 
the  funds  out  of  the  way  in  which  it  was  provided  by  the  Legislature 
that  they  should  be  applied." 

ISTow,  I  understand  those  who  differ  with  me  on  this  subject  to  con- 
cede the  principle  of  this  case :  that  is,  they  admit,  that  for  the 
directors  to  enter  into  a  contract  which  their  charter  does  not  author- 
ize, would  be  a  violation  of  their  duty  to  the  shareholders,  and  that 
the  latter  may  apply  to  a  court  of  equity,  and  obtain  an  injunction 
restraining  the  directors  from  carrying  the  contract  into  effect.  It 
would  be  difficult  to  deny  this.  For  if  we  take  the  same  view  of  the 
nature  of  a  corporation  which  they  take,  and  consider  the  directors 
merely  as  the  agents  of  the  shareholders,  and  the  charter  as  nothing 
more  than  their  power  of  attorney  from  the  corporators,  the  latter,  as 
the  principals,  would  have  a  right  to  repudiate  and  prevent  the  exe- 
cution of  a  contract  made  in  their  behalf  by  their  agents  without 
authority ;  inasmuch  as  every  person  dealing  with  such  agents  must, 
as  is  well  settled,  be  presumed  to  know  the  extent  of  the  powers 
which  the  charter  confers. 

The  position  then  occupied  by  some  of  my  associates  is  this  :  They 
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admit  that  the  shareholders  in  a  corporation  have  a  right  to  restrain 
its  directors  or  managers,  as  their  trustees  or  agents,  from  entering 
into  any  contract  not  authorized  by  the  charter,  or  from  carrying  such 
contract  into  effect,  if  made ;  and  yet  they  hold  that  the  directors  are 
liable,  not  in  their  individual,  but  their  corporate  character,  to  the 
party  with  whom  the  contract  is  made,  for  not  carrying  it  into  effect. 
It  is  difficult  to  see  how  these  two  propositions  can  stand  together. 
The  directors  are  the  mere  representatives  of  the  corporators;  the 
latter  constitute  the  corporation.  Hence,  by  the  two  propositions 
just  stated,  it  is  maintained  that  the  corporators  have  a  legal  right  to 
enjoin  their  representatives  against  the  performance  of  a  contract 
which  they  themselves  are  legally  bound  to  perform ;  in  other  words, 
they  are  liable  for  damages,  because  their  representatives  have  not 
performed  a  contract,  whirsh  they  had  a  right  to  restrain  those  repre- 
sentatives from  performing.  This  can  hardly  be ;  it  would  seem  to 
be  a  legal  impossibility ;  one  or  the  other  of  these  propositions  must, 
I  think,  be  false.  Either  it  must  be  denied  that  the  shareholders  can 
invoke  the  aid  of  a  court  of  equity  to  prevent  the  performance  of  a 
contract,  entered  into  by  the  directors,  which  the  charter  does  not 
authorize,  —  a  principle  established  by  numerous  authorities,  —  or  it 
must  be  admitted  that  they  are  not  liable  for  the  refusal  or  neglect 
of  the  directors  to  perform  it.  It  might  be  otherwise  if  it  could  be 
shown  either  that  persons  dealing  with  corporations  are  not  presumed 
to  know  the  extent  of  the  powers  conferred  by  the  charter,  or  that 
the  corporators  can  be  presumed  to  have  authorized  the  directors  to 
transcend  those  powers ;  but  the  contrary  is  the  rule  in  respect  to 
both. 

It  would  seem  to  follow  that  if  we  look  upon  the  unauthorized  con- 
tracts of  corporate  officers  as  mere  breaches  of  trust  and  nothing 
more,  the  corporation  is  not  bound  by  them.  This  however  is  not 
the  ground  upon  which  I  have  been  endeavoring  to  maintain  that  cor- 
porations are  exempt  from  liability  upon  their  contracts  which  are 
ultra  vires ;  nor  is  it  the  ground  upon  which  such  defences  have  in 
general  been  sustained  in  suits  brought  by  third  persons  against  cor- 
porations upon  such  contracts.  I  shall  therefore  proceed  further  to 
show  from  the  authorities  that  such  contracts  are  illegal  and  void 
for  public  reasons,  entirely  irrespective  of  the  fact  that  they  consti- 
tute breaches  of  trust  towards  the  shareholders. 

I  shall  cite  but  one  additional  case  belonging  to  the  first  of  the 
above  classes,  viz. :  Winch  v.  Birkenhead,  Lancashire  and  Cheshire 
Junction  Railroad  Company  (5  De  G.  &  S.  562.)  That  was  a  suit 
in  equity  brought  by  a  shareholder  to  restrain  the  corporation  from 
entering  into  an  agreement,  which  amounted  to  a  lease  of  the  defend- 
ants' road  to  the  London  and  North-Western  Company.  The  Vice- 
Chancellor,  Sir  J.  Parker,  in  disposing  of  the  case,  used  the  following 
language ;  "  It  seems  to  me  that  it  is  not  a  question  of  simple  inca- 
pacity on  the  part  of  the  London  and  North- Western  Railway  Com- 


214  BISSELL   V.    RAILROAD    COMPANIES.  [CHAP.  V. 

pany  to  undertake  the  working  of  this  line,  but  that  it  is  against  the 
policy  of  these  acts  of  Parliament :  and  I  think  therefore  that  the 
agreement  for  making  over  this  property  to  them  is  an  agreement 
savoring  of  illegality,  which  any  shareholder  in  the  Birkenhead  Com- 
pany has  a  right  to  come  to  the  court  to  restrain." 

The  cases  thus  far  noticed  were  all  cases  between  the  shareholders 
and  the  directors  of  the  corporation,  in  which  of  course  the  question 
as  to  the  liability  of  the  corporation  to  third  persons  could  not  arise ; 
and  they  have  been  referred  to  chiefly  for  the  uniform  dicta  they 
contain,  asserting  the  illegality  of  all  unauthorized  corporate  con- 
tracts. I  shall  now  refer  to  a  class  of  cases  in  which  the  question  of 
the  liability  of  the  corporation  upon  such  contracts  was  directly 
involved. 

The  first  case  of  this  class  to  which  I, will  call  attention,  is  that 
of  JSast  Anglian  Railway  Company  v.  Eastern  Comities  Railway 
Company  (  11  C.  B.  775).  That  was  a  suit  upon  a  contract  made 
by  the  directors,  and  the  defence  was,  that  the  contract  was  not 
warranted  by  the  charter;  and  the  court  so  held.  Jervis,  C.  J., 
speaking  of  the  class  of  cases  to  which  I  have  previously  referred, 
says :  "  The  cases  in  equity  which  have  been  cited  proceeded  upon 
this  view  of  the  subject,  and  were  decided,  not  because  the  particular 
act  restrained  by  injunction  was  a  breach  of  trust,  but  because  it  was 
not  within  the  scope  of  the  directors'  authority,  was  not  justified  by 
the  statute,  and  was  therefore  illegal."  Again  he  says  :  "  If  the  con- 
tract is  illegal,  as  being  contrary  to  the  act  of  Parliament,  it  is  unne- 
cessary to  consider  the  effect  of  dissenting  shareholders."  This  is  a 
most  explict  and  emphatic  judicial  affirmation  of  the  precise  doctrine 
for  which  I  contend,  by  the  Court  of  Common  Pleas  in  England,  in  a 
case  in  which  there  was  no  dissent. 

The  same  doctrine  has  been  held  in  several  later  English  cases. 
Upon  an  application  in  The  Great  Northern  Railway  Company  v. 
Eastern  Counties  Railway  Company  (9  Hare,  306),  for  an  injunction 
to  restrain  the  defendants  from  interfering,  contrary  to  an  agreement 
between  the  parties,  to  obstruct  the  plaintiffs  in  their  use  of  a  part 
of  the  defendants'  road,  which  was  opposed  on  the  ground  that  the 
agreement  was  ultra  vires,  the  Vice-Chancellor  said  :  "  If  therefore, 
this  cause  had  rested  wholly  upon  the  construction  of  the  agreement 
between  the  plaintiffs  and  the  defendants,  I  should  have  thought  it 
the  duty  of  the  court  to  interfere  to  some  extent  by  injunction ;  but  I 
think  there  lies  at  the  root  of  this  case  a  question  of  public  policy, 
which  precludes  the  interference  of  the  court."  These  two  cases  were 
directly  upon  the  point ;  and  they  show  the  opinion  of  the  Court  of 
Common  Pleas  and  the  Court  of  Chancery. 

The  next  case  to  which  I  shall  refer,  viz.:  McGregor  v.  Offi- 
cial Manager  of  the  Deal  and  Dover  Baihvay  Company  (18  Q.  B.  618), 
was  in  the  court  of  Exchequer  Chamber.  It  was  an  action  at  law 
to  recover  damages  for  the  breach  of  a  contract;    and  the  defence 
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was,  that  the  contract  was  ultra  vires.  The  judgment  of  the  court 
was  delivered  by  Baron  Alderson,  who  said :  "  The  Solicitor-Gen- 
eral argued  that  this  promise  of  the  defendant  was  in  truth  a' prom- 
ise that  the  South  Eastern  Company  should  do  an  illegal  thing,  and 
that  the  promise  was  therefore  void ;  and  we  are  of  that  opinion. 
This  is  not  like  the  promise  of  a  party  that  an  act  impossible  to  be 
done  shall  be  done  by  the  defendant,  or  by  some  third  person  ;  but  it 
is  a  promise  that  an  act  shall  be  done  contrary  to  the  public  law  of 
the  country,  of  which  both  parties  are  bound  to  take  notice.  The  act 
is  therefore  illegal,  and  the  promise  that  it  should  be  done  is  a  void 
promise."  The  contract,  concerning  which  this  was  said,  was  illegal 
in  no  other  sense  than  that  it  was  ultra  vires. 

In  the  subsequent  case  of  South  Yorkshire  Railway  v.  Great  North- 
ern Railway  Company,  in  the  Court  of  Exchequer  (9  Exch.  55), 
where  the  questions  were,  1.  Whether  the  contract  upon  which  the 
suit  was  brought  was  authorized ;  and,  2.  If  not,  whether  that  con- 
stituted a  defence,  —  the  court  gave  judgment  for  the  plaintiff,  on  the 
ground  that  the  defendants,  in  entering  into  the  contract,  had  not  ex- 
ceeded their  corporate  powers.  But  no  doubt  seems  to  have  been 
entertained,  that  the  contract,  if  ultra  vires,  would  have  been  void. 
Barons  Martin  and  Parke  expressly  so  held;  and  no  opinion  to  the 
contrary  was  intimated  by  the  other  judges.  It  is  true  that  Baron 
Parke,  at  the  close  of  his  opinion,  says  :  "  I  am  happy  to  find  that  the 
law  of  this  case  coincides  with  the  honesty  of  it,  and  does  not  sanc- 
tion the  breach  by  the  defendants'  company  of  the  solemn  contract 
into  which  they  have  fairly  entered,  and  from  which  they  are  trying 
to  escape."  He  had,  however,  previously  laid  down  the  rule  as  fol- 
lows :  "  But  where  a  corporation  is  created  by  an  act  of  Parliament, 
for  particular  purposes,  with  special  powers,  then,  indeed,  another 
question  arises.  Their  deed,  though  under  their  corporate  seal,  and 
that  regularly  affixed,  does  not  bind  them,  if  it  appear,  by  the  express 
provisions  of  the  statute  creating  the  corporation,  or  by  necessary 
or  reasonable  inference  from  its  enactments,  that  the  deed  was 
ultra  vires." 

Sir  William  Erie,  one  of  the  justices  of  the  Queen's  Bench,  appears 
to  be  the  only  one  of  all  the  English  judges  who  ever  entertained 
any  serious  doubt  upon  this  question.  In  The  Mayor  of  Mrwich 
v.  Norfolk  Railway  Company  (4  El.  &  Bl.  397),  where  the  ques- 
tion arose,  he  combated  the  doctrine ;  contending  that,  in  all  those 
equity  cases  in  which  corporations  had  been  restrained,  at  the  in- 
stance of  the  shareholders,  from  entering  into  certain  engagements, 
the  court  had  proceeded  solely  upon  the  ground  that  the  contracts,  if 
made,  would  have  amounted  to  a  breach  of  trust ;  and  insisted  that 
the  contract  of  corporations  were  only  void  at  law  when  expressly 
prohibited.  But,  in  the  same  case.  Lord  Campbell  and  Mr.  Jus- 
tice Coleridge  expressed  their  entire  concurrence  in  the  previous 
decisions. 
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The  question  was  finally  carried  to  the  House  of  Lords,  in  the  case 
of  Eastern  Counties  Railway  Company  v.  Hawkes  (5  H.  L.  C.  347)  ; 
and  although  the  contract  in  that  case  was  held  to  be  within  the 
powers  of  the  corporation,  and,  therefore,  binding,  it  was,  neverthe- 
less, expressly  and  fully  conceded  that,  if  it  had  been  ultra  vires,  it 
would  have  been  illegal  and  void.  Lord  Chancellor  Cranworth,  after 
citing  the  cases  of  The  East  Anglian  Hallway  Company  v.  East- 
ern Counties  Railway  Company,  and  McGregor  v.  Official  Manager 
of  the  Deal  and  Dover  Railway  Company  (supra),  said:  "I  have  re- 
ferred to  those  cases,  and  there  are  others  to  the  same  effect,  for  the 
purpose  of  showing  how  firmly  the  law  on  this  subject  is  established, 
and  of  guarding  myself  against  being  supposed  to  throw  any  doubt 
upon  it.  But  I  do  not  think  the  present  case  comes  within  the  prin- 
ciple on  which  these  decisions  have  rested."  Lord  Campbell,  in  the 
same  case,  also  fully  assents  to  the  doctrine ;  and  yet  this  case  is 
cited  and  relied  upon  to  support  the  views  of  those  of  my  associates 
who  differ  with  me  upon  this  question. 

But  it  will  be  found,  upon  examination,  that  even  Lord  St.  Leonards, 
upon  whose  remarks  they  particularly  rely,  himself  concedes  the  rule. 
He  said :  "  The  opinions  of  some  of  the  judges  in  the  Norwich  case 
(Mayor  of  Norwich  v.  Norfolk  Railway  Company,  supra),  favor  the 
disposition  which  I  feel  to  restrain  the  doctrine  of  ultra  vires  to  clear 
cases  of  excess  of  power,  with  the  knowledge  of  the  other  party,  ex- 
press or  implied  from  the  nature  of  the  corporation  and  of  the  contract 
entered  into."  To  this  I  agree.  So  far  from  denying  the  principle  for 
which  I  contend,  it  concedes  it.  He  afterwards  says,  speaking  of  two 
cases  decided  by  the  House  of  Lords  at  the  same  session  :  "  They  do 
not  authorize  directors  to  bind  their  companies  by  contracts  foreign  to 
the  purposes  for  which  they  were  established ;  but  they  do  hold  com- 
panies bound  by  contracts  duly  entered  into  by  their  directors  for  pur- 
poses which  they  have  treated  as  within  the  objects  of  their  acts,  and 
which  cannot  clearly  be  shown  not  to  fall  within  them ;  and  they  further 
hold  companies  to  be  bound  by  a  continued  course  of  dealing  by  their 
directors  with  third  persons  in  relation  to  their  shares,  although  that 
mode  of  dealing  is  contrary  to  the  regulations  of  their  deed  of  man- 
agement." In  this  extract  the  judge  again  recognizes  the  doctrine, 
but  insists  that  it  should  be  made  clearly  to  appear  that  the  contract  is 
ultra  vires  before  it  is  applied.  His  last  remark  evidently  refers  to 
the  class  of  cases  already  noticed,  in  which  the  defence  is,  not  that 
the  directors,  in  making  the  contract,  exceeded  the  statutory  powers 
of  the  entire  corporation,  but  only  the  powers  conferred  by  the  deed 
of  settlement.  Those  cases,  as  we  have  seen,  have  no  bearing  upon 
the  question  under  discussion. 

This  review  of  the  cases  in  England  leaves  no  doubt  as  to  the  law 
upon  this  subject  there.  The  question  has  been  before  every  judge 
and  every  court,  has  been  presented  in  every  possible  form,  and  ar- 
gued by  men  of  the  highest  talent,  and  the  result  has  been  uniformly 
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the  same.  If  it  is  possible  to  settle  this  question  by  authority,  this 
must  settle  it  at  least  iu  that  country. 

I  shall  content  myself  with  a  brief  reference  to  the  American  cases, 
beginning  with  those  in  this  State.  The  question  was  directly  pre- 
sented to,  and  decided  by,  the  Supreme  Court  in  the  case  of  Safford 
V.  Wyckoff  (1  Hill,  11).  The  action  was  against  the  defendant,  as 
president  of  a  bank  organized  under  the  general  law  of  1838,  upon  a 
bill  of  exchange  or  draft  drawn  by  the  bank,  upon  the  North  Ameri- 
can Trust  and  Banking  Company,  in  favor  of  one  Dodge,  and  indorsed 
to  the  plaintiff.  It  was  held  in  this  case,  1st,  that  the  bank  had  no 
authority  to  issue  drafts  on  time  ;  and,  2d,  that  this  constituted  a  good 
defence  to  the  action.  This  case  was  prior  to  the  entire  series  of  Eng- 
lish cases  to  which  I  have  referred,  and  yet  our  court,  without  any  of 
the  light  thrown  upon  this  subject  by  those  cases,  placed  its  decision 
upon  grounds  which  the  courts  at  Westminster,  after  the  most  elab- 
orate discussion  and  examination,  have  fully  confirmed.  The  opinion 
of  the  court  was  delivered  by  Mr.  Justice  Cowen,  who  says  :  "  True, 
there  is  no  nullifying  clause  in  the  statute  against  negotiable  notes 
and  bills,  in  whatever  way  or  form  issued,  nor  any  positive  prohibition 
or  negative  against  them.  But  both  are  most  obviously  implied,  not 
only  in  the  general  frame  and  scope  of  the  statute,  but  more  emphat- 
cally  in  its  policy."  In  this  sentence  the  judge  met  the  argument 
that  a  contract  which  is  merely  unauthorized,  but  not  prohibited,  is 
not  illegal.  Another  argument  is  answered  by  the  following  remark : 
"  We  admit  the  defence  is  an  ungracious  one,  both  as  to  Dodge  and 
the  drawers ;  it  is  not,  however,  for  their  sake,  but  for  that  of  the 
statute  and  the  public  that  we  feel  constrained  to  give  full  scope  to 
their  defence.  There  would  be  more  difficulty  in  sustaining  it,  as  to 
the  indorser,  were  it  not  to  be  regarded  as  an  obvious  attempt  by  all 
parties  to  violate  a  principle  of  public  policy." 

Here,  then,  in  limine,  we  have  the  doctrine  placed,  in  this  State, 
upon  grounds  which  subsequent  repeated  examinations  have  shown  to 
be  just.  It  is  true  that  this  case  was  reversed  by  the  late  Court  of 
Errors  (4  Hill,  442).  But  as  this  reversal  proceeded  upon  the  ground 
that  the  bank  had  power  to  issue  the  draft,  it  in  no  manner  impairs 
the  authority  of  the  decision  of  the  Supreme  Court  upon  the  point  we 
are  considering.  Indeed,  the  Court  of  Errors  itself  confirmed  the 
doctrine  in  the  subsequent  case  of  McCullough  v.  Moss  (5  Denio,  567). 
Of  the  other  cases  in  this  State  I  will  only  notice  those  in  this-  court, 
the  most  marked  of  which  is  the  case  of  Leavitt  v.  Palmer  (3  iST.  Y. 
19).  This  was  an  important  case,  and  was  elaborately  argued.  The 
suit  was  brought  by  a  receiver  of  the  company,  and  its  object  was  to 
cause  to  be  set  aside  and  cancelled,  forty-eight  promissory  notes  of 
£1,000  each,  issued  by  the  North  American  Trust  and  Banking  Com- 
pany, upon  the  ground  that  they  had  been  issued  contrary  to  the  pro- 
visions of  the  act  of  May  14,  1840.  The  question,  therefore,  was 
directly  involved,  whether  a  corporation  can  avoid  its  own  contract 
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by  showing  that  it  was  made  in  contravention  of  the  provisions  of  a 
public  statute ;  and  the  report  of  the  case  shows  that  this  question 
was  distinctly  presented  and  argued  by  the  counsel.  It  was  held 
unanimously  by  the  court  that  the  notes  having  been  issued  in  viola- 
tion of  the  act,  were  illegal  and  void,  and  could  not  be  enforced  against 
the  company. 

There  is  this  distinction  between  that  case  and  the  present :  There 
the  contract  which  the  company  had  entered  into  was  expressly  pro- 
hibited ;  here  it  is  prohibited  by  implication  merely.  But  the  case  to 
which  I  have  referred  shows  that  this  does  not  change  the  rule.  The 
decisions  in  those  cases  all  rest  upon  the  ground  that  the  contracts, 
being  within  the  implied  prohibition  of  the  statute,  were  void  as  made 
in  contravention  of  the  policy  of  the  law. 

No  such  distinction,  however,  exists  between  the  case  under  con- 
sideration, and  that  of  Talmage  v.  Pell  (7  N.  Y.  328).  That  case  in- 
volved the  validity  of  three  several  contracts  of  the  North  American 
Trust  and  Banking  Company,  a  corporation  organized  under  the  gen- 
eral banking  law  of  this  State,  viz. :  1,  a  contract  to  purchase  a  large 
amount  of  State  stocks  of  the  State  of  Ohio ;  2,  certain  certificates  of 
deposit  or  promissory  notes,  issued  by  the  company  in  payment  for 
the  stocks ;  and  3,  an  assignment  of  a  certain  bond  and  mortgage  as 
security  for  the  notes.  Neither  of  these  contracts  were  expressly 
prohibited  by  any  law.  The  only  objection  to  them  was  that  they  were 
not  authorized  by  the  act  under  which  the  company  was  incorporated ; 
and  this  court  held  the  contracts  to  be  illegal  and  void  upon  that 
ground. 

These  cases  show,  that  in  this  State,  the  late  Supreme  Court  and 
Court  of  Errors,  and  this  court,  have  all  concurred  in  holding,  in  ac- 
cordance with  the  numerous  English  cases  to  which  I  have  referred, 
that  the  contracts  of  corporations  which  are  ultra  vires,  are  void  and 
cannot  be  enforced.  Similar  decisions  have  been  made  by  the  courts 
of  other  States  and  of  the  United  States  :  Pennsijlvania  &  Dela- 
ware Canal  Company  v.  Dandridge  (8  Gill  &  Johns.  248) ;  Hood  v. 
New  York  &  New  Haven  Railroad  Company  (22  Conn.  502)  ;  Elmore 
V.  Naugatuck  Railroad  Company  (23  id.  467) ;  Mutual  Savings,  &c. 
V.  Meriden  Agency  Company  (24  id.  159) ;  Naugatuck  Railroad 
Company  v.  Waterbury  Button  Company  (id.  468)  -^Bank  of  Mich- 
igan V.  Nile's  (1  Doug.  Mich.  401);  Orr  v.  Lacey  (2  id.  254);  Root 
V.  Goddard  (3  McL.  102);  Root  v.  Wallace  (4  id.  8);  Dodge  v. 
Woolsey  (18  How.  331)  ;  Pearce  v.  Madison  &  Quincy  Railroad 
Company,  and  Peru  &  Quincy  Railroad  Company  (21  id.  441).  I 
shall  not  consume  time  and  space  by  referring  to  these  cases  par- 
ticularly. If  principles  can  ever  be  settled  by  authority,  if  the  slight- 
est respect  is  due  to  the  opinions  of  other  tribunals,  it  would  seem 
that  no  court  could  resist  the  overwhelming  weight  of  the  decisions 
which  have  been  cited. 

The  strength  of  the  opposing  views  consists  in  the  alleged  injustice 
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of  permitting  a  corporation  to  avoid  obligations  by  pleading  its  own 
want  of  power  to  incur  them.  But  it  should  be  remembered  that  this 
argument  is  just  as  applicable  to  the  case  of  an  individual  who  sets 
up  the  illegality  of  his  own  contract,  and  thus  shields  himself  from 
responsibility  upon  it,  as  to  that  of  a  corporation.  If  it  be  said,  that 
in  the  case  of  illegal  contracts  between  individuals,  each  party  is  a 
participator  in  the  guilt,  and  hence  the  law  will  not  interpose  to  pro- 
tect either ;  this  is  equally  true  in  respect  to  the  unauthorized  con- 
tracts of  corporations.  Their  powers  are  prescribed  by  statute,  and 
every  one  who  deals  with  them  is  presumed  to  know  the  extent  of 
these  powers.  Where  the  circumstances  are  such  that  this  presump 
tion  cannot  arise,  as  where  the  want  of  power  is  not  apparent  upon 
the  face  of  the  statute,  but  depends  upon  the  existence  of  some  ex- 
trinsic fact  known  to  the  corporation,  but  not  the  party  dealing  with  it, 
it  has  been  already  conceded  that  the  corporation  would  be  estopped 
from  setting  up  that  its  contract  was  ultra  vires. 

But  the  injustice  which  can  ever  accrue  to  individuals  from  permit- 
ting the  defence  in  question,  is  trifling,  under  the  law  as  now  settled, 
compared  with  the  importance  to  the  public  of  keeping  corporations 
within  their  chartered  limits.  It  has  been  repeatedly  held  by  this 
court,  that  where  corporations,  by  means  of  contracts  or  engagements 
prohibited  by  law,  i.  e.,  which  are  unauthorized  by  their  charters, 
have  obtained  from  other  persons  any  money  or  other  thing  of  value, 
while  the  contract  itself  is  void  and  can  never  be  enforced,  the  cor- 
poration maj',  nevertheless,  be  compelled,  in  a  suit  brought  in  dis- 
affirmance of  the  contract  and  founded  upon  the  equities  of  the  case, 
to  restore  what  it  has  obtained.  This  rule  removes  from  corporations 
all  temptation  to  engage  in  illegal  transactions  ;  and  while  it  tends 
thus  to  promote  the  public  policy  of  the  State,  it  at  the  same  time 
protects  individuals  from  any  gross  injustice. 

My  conclusion,  therefore,  is,  that  the  contract  of  the  defendants  to 
transport  the  plaintiffs  from  Chicago  to  Toledo,  was  illegal  and  void, 
they  having,  as  we  have  seen,  no  power  under  their  charters  to  enter 
into  the  engagement  for  running  their  cars  on  joint  account  between 
those  two  places.  It  does  not  follow,  however,  that  they  are  not  lia- 
ble to  the  plaintiff  in  this  action.  The  complaint  is  founded  upon  the 
duty  which  rested  upon  the  defendants,  growing  out  of  the  relation  in 
which  they  stood  to  the  plaintiff,  to  take  care  that  he  should  not  be 
injured  by  their  negligence.  If  this  duty  could  only  arise  out  of  some 
contract  between  the  parties,  then  the  conclusion  arrived  at  would  be 
fatal  to  the  recovery.  The  contract  actually  made  by  the  defendants 
to  transport  the  plaintiff,  can  form  no  part  of  the  plaintiff's  case,  and 
he  must  recover,  if  at  all,  irrespective  of  that  contract. 

It  is  said  that  if  the  contract  was  ultra  vires,  and  the  corporation  is 
protected  from  all  responsibility  for  its  violation  on  that  ground,  it 
must  be  equally  free  from  responsibility  for  an  injury  inflicted  while 
attempting  to  perform  it.    But  this,  I  apprehend,  by  no  means  follows, 
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though  it  is  probably  true  so  far  as  the  duty  to  observe  due  care  grew 
out  of  the  contract.  The  plaintiff's  claim,  however,  rests  not  upon  his 
contract,  but  upon  the  right  which  every  man  has  to  be  protected  from 
injury  through  the  carelessness  of  others.  It  has  the  same  legal 
foundation  as  that  of  one  who  has  been  injured  by  the  negligent  driv- 
ing of  some  person  upon  the  public  highway,  or  who  has  been  run 
over  by  a  train  of  cars  when  crossing  the  railroad  track.  The  duty 
to  observe  care  in  these  cases  arises,  not  upon  any  contract,  but  from 
the  obligation  which  rests  upon  all  persons,  whether  natural  or  artifi- 
cial, so  to  conduct  themselves  as  not  through  their  negligence  to  in- 
flict injury  upon  others. 

It  is  unnecessary  to  cite  authorities  to  show  that  corporations  are 
liable  for  the  culpable  negligence  of  their  servants  or  agents  while 
engaged  in  the  business  of  the  corporation,  in  the  same  manner  as  in- 
dividuals are  liable  for  the  negligence  of  themselves  or  their  servants. 
It  will  scarcely  be  doubted  that  if  the  defendants'  cars,  through  the 
carelessness  of  their  employees,  had  ru;i  over  the  plaintiff,  while  pass- 
ing upon  a  highway  across  the  track  of  any  portion  of  the  road  used 
by  them,  the  corporation  would  have  been  liable.  They  could  not  set 
up  that  having  no  power  to  run  their  cars  beyond  the  limits  pre- 
scribed by  their  respective  charters,  all  acts  outside  of  those  limits 
must  be  regarded  as  the  acts  of  the  individuals  performing  them,  and 
not  of  the  corporation.  We  have  already  seen  that  corporations  may 
exceed  their  powers  and  may  perform  unauthorized  acts,  and  incur  re- 
sponsibilities thereby.  There  is  no  doubt  that  all  that  was  done  under 
the  arrangement  between  the  defendants,  found  by  the  referee,  unau- 
thorized and  contrary  to  law,  is  nevertheless  to  be  treated  as  done  by 
the  corporations  themselves.  The  business  was  carried  on  under  the 
direction  of  their  managing  officers,  with  their  property  and  for  their 
benefit,  and  they  cannot  now  be  heard  to  deny  that  it  was  done  by 
them.  It  follows  that  at  least  in  respect  to  all  persons  with  whom 
they  had  no  conventional  relations,  their  responsibilities  would  be 
precisely  the  same  as  if  the  business  in  which  they  were  engaged  was 
lawful. 

To  test  the  liability  of  the  defendants,  therefore,  in  this  case,  it  is 
necessary  to  inquire  what  would  be  the  responsibility  of  railroad  com- 
panies in  general  towards  persons  sitting  in  their  cars,  but  whom  they 
have  made  no  contract  to  transport.  This  must  depend  upon  the  cir- 
cumstances under  which  the  individuals  had  entered  the  cars.  If 
they  were  there  as  mere  trespassers,  without  shadow  of  right,  the 
company  would  not,  perhaps,  be  responsible  for  any  injury  they  might 
sustain,  through  the  negligence  of  its  servants.  But  if,  on  the  other 
hand,  the  entry  into  and  remaining  in  the  cars  was  with  the  assent, 
express  or  implied,  of  the  company,  and  injury  should  result  from  the 
negligence  of  the  latter  or  its  agents,  the  company  would,  I  think,  be 
responsible.  It  was  held  by  this  court  in  the  case  of  Nolton  v. 
Western  Railroad  Corporation  (15  N.  Y.  444),  that  when  a  railroad 
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company  voluntarily  undertakes  to  carry  a  passenger  upon  their  road, 
although  without  compensation,  if  such  passenger  is  injured  by  the 
culpable  negligence  of  the  agents  of  the  company,  the  latter  is  liable, 
in  the  absence  of  any  express  agreement  exempting  it.  The  princi- 
ple of  that  case  is  applicable  to  this.  Although  here,  if  we  lay  aside 
the  contract,  there  was  no  undertaking  to  transport  the  plaintiff, 
either  with  or  without  compensation  ;  yet  this  can  make  no  difference, 
as  the  liability  in  such  cases  arises,  not  from  any  contract  express 
or  implied,  but  from  the  universal  obligation  of  all  persons  to  avoid 
injury  to  others  through  their  negligence. 

Suppose,  while  standing  upon  your  own  premises,  you  accidentally, 
but  through  sheer  carelessness,  discharge  a  gun  and  wound  a  person 
walking  upon  the  highway,  you  are  clearly  liable  for  the  injury.  If 
the  person  injured,  instead  of  being  upon  the  highway,  were  in  your 
own  house  with  your  assent,  would  not  your  liability  be  the  same  ? 
No  one  can  doubt  it.  Suppose,  then,  instead  of  being  in  a  house  with 
the  owner's  assent,  the  individual  is  in  the  car  of  a  railroad  company 
with  the  consent  of  the  company,  would  he  not  have  the  same  right 
to  immunity  from  injury  through  the  negligence  of  the  company  or 
its  agents  ?  This  is  self-evident.  The  company  might  not  be  liable 
in  such  a  case  for  the  careless  discharge  of  a  gun  by  one  of  its  ser- 
vants, because  using  the  gun  would  be  no  part  of  the  servant's  duty 
to  his  employers.  But  if,  through  the  carelessness  of  the  engineer, 
the  boiler  of  the  engine  should  burst,  and  injury  should  ensu6,  the 
liability  of  a  company  would  be  clear.  So,  if  the  injury  arose  from 
a  collision,  running  off  the  track,  or  any  such  cause. 

It  will  be  seen,  therefore,  that  the  question  of  responsibility  for  in- 
jury sustained  from  negligence,  when  the  person  injured  is  within  the 
domain  or  upon  the  premises  of  the  party  guilty  of  the  negligence, 
turns  upon  the  inquiry  whether  he  is  there  lawfully  or  as  a  trespasser. 
It  is  true  that  when  the  negligence  occurs  in  the  course  of  the  per- 
formance of  some  gratuitous  service  by  the  party  guilty  of  the  negli- 
gence, for  the  party  injured,  the  former  is  only  liable  for  gross 
negligence ;  but  no  question  on  this  subject  arises  in  the  present  case, 
as  the  proof  in  that  respect  will  be  presumed  to  have  been  such  as  to 
support  the  judgment,  since  nothing  appears  to  the  contrary. 

Was  the  plaintiff,  then,  in  the  defendants'  cars  as  a  mere  trespasser, 
or  was  he  there  lawfully,  as  between  him  and  the  defendants  ?  To 
this  question  there  can  be  but  one  answer.  The  defendants  can  never 
allege  that  the  plaintiff  was  in  their  cars  as  a  trespasser,  when  he  was 
there  by  their  express  assent.  The  contract  between  him  and  the 
company,  it  is  true,  for  reasons  of  policy  could  not  be  enforced.  The 
defendants  might  at  any  time  have  repudiated  it,  and  required  the 
plaintiff  to  leave  the  cars ;  and  if  he  refused  might  thereafter  have 
treated  him  as  a  trespasser.  But  neither  his  entry  into  the  cars,  nor 
his  remaining  there  until  required  to  leave,  could  ever  be  regarded  by 
the  defendants  as  an  infringement  upon  their  legal  rights. 
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It  may  be  said  that  the  plaintiff  by  consenting  to  travel  in  the  de- 
fendants' cars,  became  a  participator  in  their  unlawful  conduct,  and 
hence  is  not  entitled  to  recover ;  but  for  this  position  there  is  not  a 
shadow  of  authority.  The  law  offended  against  by  entering  into  the 
illegal  contract  in  this  case,  is  a  law  of  restriction  upon  the  defend- 
ants, and  not  upon  the  plaintiff.  The  implied  prohibitions  which  were 
violated  rested  solely  upon  them.  There  was  no  law  prohibiting  the 
plaintiff  from  travelling  in  their  cars.  I  have  already  adverted  to  the 
rule  that  where  the  illegality  of  the  contract  consists  in  the  violation 
of  some  law,  the  prohibitions  of  which  are  aimed  at  one  of  the  parties 
only,  the  other  party  is  to  be  treated  as  comparatively  innocent,  and 
may  have  relief  against  the  more  guilty  party,  even  in  an  action  ex 
contractu.  If,  then,  he  is  entitled  to  enforce  a  mere  equity  against 
the  other  party,  a  fortiori  may  he  claim  redress  for  injuries  consequent 
upon  their  tortious  acts.  He  is  so  far  regarded  as  particeps  criminis, 
that  he  forfeits  the,  whole  benefit  of  his  contract.  He  could  not  re- 
cover for  any  failure  of  the  company  to  transport  him  in  due  time  or 
to  transport  him  at  all,  whatever  damages  he  might  thereby  sustain  ; 
but  he  cannot  be  said,  like  an  outlawed  felon,  to  have  caput  lupinum, 
and  thus  to  be  liable  to  be  knocked  on  the  head  like  a  wolf,  or  to  have 
his  limbs  broken  with  impunity,  (4  Bl.  Com.  320).  Upon  these 
grounds  I  think  the  recovery  was  right,  and  that  the  judgment  should 
be  affirmed. 

Clerke,  J.,  delivered  an  opinion  for  affirmance  on  the  ground  last 
stated  by  Selden,  J. ;  Denio,  J.,  was  for  reversal ;  all  the  other 
judges  were  for  affirmance,  but  without  passing  upon  the  questions 
discussed  by  Comstook,  C.  J.,  and  Selden,  J. 

Judgment  affirmed. 


STATE  BOAED  OF  AGRICULTUEE  v.  EAILWAY  COMPANY. 

(47  Ind.  407.  1874.) 

Downey,  J.  :  — 

The  question  presented  for  our  consideration  and  decision  in  this 
case  is  whether  the  complaint,  to  which  a  demurrer  was  sustained  in 
the  court  below,  is  sufficient  or  not.  The  action  was  commenced 
November  21,  1868. 

The  complaint  alleges  that  the  Citizens  Street  Eailway  Company 
was,  and  is,  a  corporation,  owning  and  running  a  street  railway  in  the 
city  of  Indianapolis,  Indiana,  and  to  Crown  Hill,  etc. ;  that  two  of  the 
streets  on  which  cars  are  run  extend  to  near  the  north  boundary  of 
the  city,  and  one  of  the  routes  three  miles  beyond  and  near  the 
grounds  set  apart  for  the  holding  of  state  fairs  by  the  said  State 
Board  of  Agriculture,  a  corporation  having  its  principal  office  in 
Indianapolis  :  that  the  holding  of  said  fairs  is  a  source  of  great  profit 
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to  the  said  street  railway  company,  to  wit,  to  the  amount  of  six 
thousand  dollars  at  each  fair,  etc. ;  that,  for  the  purpose  of  increasing 
the  profits  of  said  street  railway  company,  and  to  further  its  interests, 
the  said  company  desired  to  procure  the  State  Board  of  Agriculture 
to  hold  state  fairs  upon  the  ground  near  the  northern  boundary  of  the 
said  city,  although  it  would  occasion  expense  to  the  said  Board  of 
Agriculture;  and  for  that  purpose  the  said  company,  with  the  ap- 
proval of  the  stockholders,  in  March,  1868,  entered  into  an  agreement 
with  the  plaintiffs,  in  writing,  etc.,  as  follows  :  — 

"•  As  an  inducement  to  the  Indiana  State  Board  of  Agriculture  to 
locate  the  Annual  State  Fair  upon  the  State  Board  of  Agriculture's 
fair  ground,  north  of  the  city  of  Indianapolis  (Camp  Morton)  for  each 
of  the  years  1868,  1869,  1870,  each  of  the  undersigned  hereby  agrees 
to  pay  to  the  said  State  Board  of  Agriculture  the  amount  set  opposite 
his  name,  to  be  paid  in  three  equal  annual  payments,  on  the  1st  day 
of  September,  1868,  1869,  1870,  each  of  the  subscribers  to  be  respon- 
sible to  the  amount  of  his  own  subscription,  but  no  further;  and 
subscriptions  are  upon  the  express  condition  that  the  State  fairs 
shall  be  located  and  held  for  the  three  years  above  stated.  Said 
amounts   to   be   paid   without   benefit  from  valuation  laws. 

«  March  18th,  1868." 

Signed  :  "Citizens  Street  Railway  Companj',  one  thousand  dollars." 

The  said  plaintiff,  not  doubting  the  power  of  said  railway  company 
to  make  said  subscription  and  contract,  has  performed  all  the  condi- 
tions in  said  contract  to  be  performed  by  her  up  to  this  time,  and  on 
the  faith  of  said  subscription  by  said  company  and  others,  expended 
twenty  thousand  dollars  in  fitting  up  said  grounds.  Yet  the  defend- 
ant has  not  paid,  but  wholly  refuses  to  pay,  her  one  third  of  one 
thousand  dollars  due  September  1st,  1868,  by  the  terms  of  said  agree- 
ment, although  demanded,  etc.,  to  the  plaintiff's  damage  six  hundred 
dollars ;  wherefore,  etc. 

There  are  three  acts  relating  to  street  railways.  The  act  of  June 
4, 1861,  Acts  Special  Session  1861,  p.  75 ;  the  act  of  March  6, 1865, 
Acts  1866,  p.  63 ;  and  the  act  of  February  28,  1867,  Acts  1867, 
p.  162. 

To  these  acts  we  must  look  to  ascertain  the  extent  of  the  powers 
and  capacities  of  the  appellee. 

The  first  section  of  the  act  of  June  4, 1861,  authorizes  the  forma- 
tion of  a  corporation  of  this  character,  "  for  the  purpose  of  construct- 
ing, owning,  and  maintaining  street  or  horse  railroads,  switches,  or 
side  tracks,  upon  and  through  the  streets  of  the  cities  or  towns  within 
the  State." 

The  third  section  provides  : 

"  The  said  company  shall  be  capable  of  purchasing,  holding,  and 
conveying  any  real  or  personal  property  whatever  necessary  for  the 
construction  and  equipment  of  the  road,  switches,  and  side  tracks,  and 
for  the  erection  of  all  necessary  buildings  and  yards,  and  may  buy, 
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own,  and  sell  any  kind  of  property  that  may  be  necessary  to  properly 
conduct  or  carry  on  the  business  of  such  road." 

Section  6  of  the  same  act  authorizes  the  company  to  "borrow  such 
sums  of  money  as  may  be  necessary  for  completing  or  operating  their 
railroad,"  and  authorizes  the  corporation  to  raise  the  money  by 
issuing  bonds  secured  by  a  mortgage  of  its  corporate  property  and 
franchises. 

The  act  of  March  6,  1865,  authorizes  such  companies  to  extend 
their  roads  beyond  town  and  city  limits,  and  authorizes  them  to  use 
public  highways,  upon  the  conditions  and  subject  to  the  regulations 
therein  prescribed. 

The  act  of  February  28,  1867,  authorizes  such  companies  to  raise 
funds  to  discharge  the  indebtedness  of  such  companies,  by  making  a 
liro  rata  assessment  against  stockholders,  and  to  make  needful  rules 
in  relation  thereto,  etc. 

The  objection  to  the  complaint  urged  by  the  counsel  for  the  ap- 
pellee is,  that  the  contract  on  which  the  action  is  founded  is  void  for 
the  want  of  power  in  the  street  railway  company  to  make  the  same. 

The  modern  doctrine  is  to  regard  corporations  as  possessing  the 
powers  expressly  conferred  upon  them  by  law,  and  such  implied 
powers  as  are  necessary  to  enable  them  to  exercise  the  powers  ex- 
pressly granted,  and  no  others. 

The  State  fair  has  generally  been  held  at  Indianapolis,  though  not 
always.  The  State  Board  of  Agriculture  owned  the  ground  on  which 
the  fair  was  afterward  located  under  the  contract  in  question.  If 
that  place  was  made  the  location  for  the  fairs,  it  was  so  near  to  the 
city  that  the  street  railway  company,  by  making  a  short  additional 
line  of  road,  could  connect  the  fair  ground  with  its  whole  system  of 
roads  in  the  city,  could  obtain  the  carrying  of  passengers  from  all 
parts  of  the  city  into  which  its  road  extended,  convey  them  to  the 
fairs,  and  return  them  to  the  city  again,  thus  making  the  arrangement 
one  of  great  profit  to  the  company. 

Counsel  say  :  "  There  is  nothing  in  the  charter  of  the  appellee  that 
warrants  the  assumption  that  it  is  authorized  to  embark  in  the  enter- 
prise, however  praiseworthy  it  may  be,  of  developing  the  agricultural 
and  mechanical  interests  of  the  State,  by  aiding  in  establishing  and 
maintaining  State  and  county  fairs,  or  any  of  the  other  plans  that 
may  be  suggested  by  the  ingenious  and  public-spirited.  It  will  be 
difficult  to  imagine  anything  more  foreign  to  the  objects  for  which 
the  appellee  was  incorporated,  than  the  exhibition  of  live  stock,  agri- 
cultural productions,  and  mechanical  implements,  and  the  giving  of 
premiums  to  successful  competitors  for  excellence." 

We  hardly  think  the  motive  with  the  street  railway  company  was 
the  development  of  the  agricultural  and  mechanical  interests  of  the 
State,  so  much  as  it  was  to  build  up,  increase,  and  make  more  profit- 
able the  business  in  which  it  was  engaged.  That  this  latter  was  the 
object  which  it  had  in  view,  we  think,  is  quite  clear. 
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Counsel  for  the  appellant  submit  — 

That  the  contract  on  which  the  action  is  predicated  is  within  the 
incidental  powers  of  the  corporation ;  that  it  has  the  power  to  make 
all  contracts  that  are  necessary  and  usual  as  means  to  carry  out  the 
objects  of  its  creation,  unless  prohibited  by  law ;  that  with  this  limi- 
tation it  may  deal  precisely  as  if  it  were^a  natural  person,  to  promote 
its  legitimate  objects.  It  is  urged  that  it  is  usual  for  railroad  com- 
panies to  aid  in  establishing  picnic  and  camp-meeting  grounds,  etc., 
on  their  lines,  as  means  of  increasing  the  business  of  their  roads,  and 
making  money  for  the  company  ;  and,  that  a  corporation  is  estopped 
to  plead  ^dtra  vires  when  money  has  been  invested  on  the  faith  of  its 
contract. 

Without  deciding  the  law  of  the  first  position  assumed  by  counsel 
for  the  appellant,  we  have  examined  more  particularly  the  law  with 
reference  to  the  second. 

A  distinction  may,  perhaps,  be  well  made  between  the  case  where 
an  act  of  a  corporation  is  done  in  violation  of  an  express  prohibition 
in  its  charter,  or  in  some  other  law  relating  thereto,  and  the  case 
where  there  is  simply  a  defect  of  power  in  the  corporation  to  do  the 
act.  So  it  appears  that  there  are  acts  of  corporations  which  strictly 
are  ultra  vires,  and  for  the  doing  of  which  the  State  may  proceed 
against  the  corporation,  and  yet  the  acts  of  the  corporation,  under 
the  particular  circumstances,  be  binding  upon  the  corporation. 

There  appears  also  to  be  a  distinction  between  the  rights  of  the 
parties  to  a  contract  -which  remains  wholly  executory,  and  the  rights 
of  parties  to  a  contract  when  it  has  been  wholly  executed  by  the 
party  dealing  with  the  corporation. 

In  Angell  &  Ames,  Corp.  240,  note  a,  9th  ed.,  it  is  said :  — 

"The  coiirts  of  New  York  have  gone  very  far  in  enforcing  con- 
tracts made  by  corporations,  although  they  are  not  justified  by  their 
charters  ;  and  the  law  in  that  State  now  appears  to  be  that  such  a 
contract,  which  is  purely  executory  on  both  sides,  and  where  no 
wrong  will  be  done  if  the  parties  are  left  in  their  previous  situation, 
should  not  be  enforced,  but  that  the  executed  dealings  of  corpora- 
tions must  be  allowed  to  stand  for  and  against  both  parties,  when  the 
plainest  rules  of  good  faith  so  require.  Parish  v.  Wheeler  (22  N.  Y. 
494);  Bissell  v.  The  Michigan,  etc.  R.  R.  Co.  (22  N.  Y.  258);  DeGroff 
V.  Amer.  L.  Thread  Co.  (21  K  Y.  124)." 

In  Sedgw.  Stat.  &  Const.  Law,  73,  2d  ed.,  it  is  said :  — 

"  It  must  be  further  borne  in  mind,  that  the  invalidity  of  contracts 
made  in  violation  of  statutes  is  subject  to  the  equitable  exception 
that,  although  a  corporation,  in  making  a  contract,  acts  in  disagree- 
ment with  its  charter,  where  it  is  a  simple  question  of  capacity-  or 
authority  to  contract,  arising  either  on  a  question  of  regularity  of 
organization  or  of  power  conferred  by  the  charter,  a  party  who  has 
had  the  benefit  of  the  agreement  cannot  be  permitted,  in  an  action 
founded  on  it,  to  question  its  validity.     It  would  be  in  the  highest 

VOL    I. — 15 


226  STATE   BOARD    OF   AGRICULTURE   V.    RATLROAD    CO.      [CHAP.  V. 

degree  inequitable  and  unjust  to  permit  the  defendant  to  repudiate 
a  contract  the  fruits  of  which  he  retains.  And  the  principle  of  this 
exception  has  been  extended  to  other  cases.  So,  a  person  who  has 
borrowed  money  of  a  savings  institution  upon  his  promissory  note, 
secured  by  a  pledge  of  bank-stock,  is  not  entitled  to  an  injunction  to 
prevent  the  prosecution  of  the  note,  upon  the  ground  that  the  sav- 
ings bank  was  prohibited  by  its  charter  from  making  loans  of  that 
description." 

In  Township  of  Pine  Grove  v.  Talcott  (19  Wall.  666)  this  state- 
ment of  the  law  is  copied  into  his  opinion  by  Swayne^  J.,  and,  al- 
though the  case  was  decided  upon  another  point,  it  was  stated  by  the 
learned  judge,  that  "the  authorities  referred  to  sustain  the  text." 

The  Steam  Navigation  Company  v.  Weed  (17  Barb.  378),  was  an 
action  to  recover  money  loaned,  and  the  defence  was,  that  the  cor- 
poration had  no  power  to  loan  the  money,  and  it  was  held  that  the 
defendant  was  not  at  liberty  to  avail  himself  of  the  defence.  The 
court  drew  a  distinction  between  the  violation  of  an  express  statute, 
and  the  mere  want  of  power  to  make  the  contract.  The  doctrine 
was  stated  as  laid  down  by  Mr.  Sedgwick  above.  The  learned  judge, 
after  examining  a  number  of  authorities,  concludes  his  opinion  as 
follows :  — 

"  I  am  happy  to  come  to  the  conclusion  that  the  law  will  not  sus- 
tain this  most  unconscionable  defence.  It  ill  becomes  the  defend- 
ants to  borrow  from  the  plaintiff  one  thousand  dollars  for  a  single 
day,  to  relieve  their  immediate  necessities,  and  then  to  turn  around 
and  say,  I  will  not  return  you  this  money,  because  you  had  no  power, 
by  your  charter,  to  lend  it.  Let  them  first  restore  the  money,  and 
then  it  will  be  time  enough  for  them  to  discuss  with  the  sovereign 
power  of  the  State  of  Connecticut  the  extent  of  the  plaintiff's  char- 
tered privileges.  We  shall  lose  our  respect  for  the  law,  when  it  so 
far  loses  its  character  for  justice  as  to  sanction  the  defence  here 
attempted." 

The  following  cases  are  cited  and  examined  in  the  opinion,  and 
relied  upon  in  support  of  the  ruling .-  Silver  Lake  Bank  v.  North 
(4  Johns.  Ch.  370)  ;  The  State  of  Indiana  v.  Woram  (6  Hill,  N.  Y. 
33)  ;  The  Chester  Glass  Co.  v.  Dewey  (16  Mass.  94) ;  Steam  Boat  Co. 
V.  McCutcheon  (13  Penn.  St.  13) ;  Palmer  v.  Lawrence  (3  Sandf. 
161)  ;  Potter  v.  The  Bank  of  Ithaca  (5  Hill,  N.  Y.  490)  ;  Smjdam  v. 
The  Morris  Canal  and  Banking  Co.  (5  Hill,  N.  Y.  491,  note  a) ;  The 
Sacket's  Harbor  Bank  v.  The  Lewis  County  Bank  (11  Barb.  213). 

We  refer,  in  support  of  the  rule,  to  the  following  additional  au- 
thorities, which  we  have  examined :  Mott  v.  The  U.  S.  Trust  Go. 
(19  Barb.  568)  ;  Bank  v.  Hammond  (1  Rich.  281)  ;  Southern,  etc.  Co. 
v.  Lanier  (5  Pla.  110)  ;  The  San  Francisco  Gas  Co.  v.  The  City  of 
San  Francisco  (9  Cal.  453)  ;  Argenti  v.  City  of  San  Francisco  (16 
Cal.  255)  ;  Little  v.  O'Brien  (9  Mass.  403). 

It  is  not  claimed  in  the  case  under  consideration  that  there  was 
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any  statute  by  which  the  street  railway  company  was  prohibited 
from  entering  into  the  contract  in  question,  or  in  other  words,  that 
in  making  the  contract  that  company  violated  any  statute  by  which 
the  act  was  prohibited.  All  that  is  claimed  is,  that  there  was  a  want 
of  power  on  the  part  of  the  corporation  to  bind  itself  by  the  contract. 
It  is  fully  shown  on  the  part  of  the  plaintiff,  that  the  State  Board  of 
Agriculture  performed  the  contract  on  its  part.  The  street  railway 
company  has  thus  received  the  benefits  and  advantages  of  the  con- 
tract, but  seeks  to  avoid  paying  the  consideration  promised,  because 
it  had  not  the  legal  power  to  contract  for  the  benefits  which  it  has 
actually  received.  In  our  opinion,  the  street  railway  company  is  not 
at  liberty  to  assume  this  position.  It  has  received  the  profits  result- 
ing from  the  compliance  of  the  plaintiff  with  the  contract.  These 
profits,  we  are  at  liberty  to  presume,  have  gone  to  swell  the  divi- 
dends of  the  stockholders  in  that  corporation.  It  would  be  unjust 
for  their  company  now  to  escape  performance  of  the  contract  by 
which  these  profits  have  been  realized.  We  have  not  examined  to 
see  what  the  pTesent  state  of  the  law  is  on  this  subject  in  the  Eng- 
lish courts.  We  have  considered  the  case  without  reference  to  the 
allegation  in  the  complaint  that  the  contract  was  made  with  the  as- 
sent of  the  stockholders  of  the  street  railway  company.  If  the 
street  railway  company  has  incurred  a  forfeiture  of  its  chartered 
rights  by  the  act  done,  that  is  a  question  for  it  to  settle  with  the 
State. 

No  question  is  discussed  or  decided  relating  to  the  validity  of  the 
contract,  except  so  far  as  relates  to  the  power  of  the  street  railway 
company  to  bind  itself  thereby,  under  the  circumstances. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded  for 
further  proceedings. 

BusKiRK,  C.  J.,  dissents. 


INSUEAKCE  COMPANY  v.  McCLELLAND. 
(9  Colo.  11.    1885.) 

Appeal  from  the  District  Court  of  Larimer  County. 

Stone,  J. :  — 

The  sole  question  in  this  case  is  whether  the  appellant  can  avail 
itself  of  the  ultra  vires  of  the  contract  upon  which  its  liability,  if 
any,  arises,  as  a  defence  to  the  action.  The  complaint  of  appellee, 
the  plaintiff  below,  is  as  follows  :  — 

Plaintiff  states  that  the  defendant  is  a  corporation  duly  organized 
and  incorporated  under  the  laws  of  the  State  of  Colorado,  and  doing 
business  in  Larimer  County  in  the  State  of  Colorado  as  a  general 
fire  and  hail  insurance  company. 
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"  Plaintiff,  for  cause  of  action,  states :  1.  That  on  or  about  the 
12th  day  of  June,  1882,  plaintiff  was  the  owner  of  certain  growing 
crops,  situate  on  the  east  half  of  the  northeast  quarter  and  the 
north  half  of  the  southeast  half  of  section  2,  township  6,  range  69 
west,  and  southwest  quarter  section  36,  township  7,  range  69  west, 
in  Larimer  County,  State  of  Colorado. 

"2.  That  on  the  said  12th  day  of  June,  1882,  the  defendant  in 
its  said  capacity  of  an  insurance  company  contracted  and  agreed 
with  the  plaintiff,  for  and  in  consideration  of  the  sum  of  $61.03,  f  3 
of  which  said  sum  was  then  and  there  paid  by  plaintiff  to  defend- 
ant, and  the  balance  of  which  said  sum,  amounting  to  $58.03,  was 
then  and  there  evidenced  by  a  promissory  note  made  due  and  pay- 
able on  the  1st  day  of  November,  1882,  executed  and  delivered  by 
plaintiff  to  defendant,  and  by  defendant  accepted,  to  insure  the 
plaintiff  in  the  sum  of  $1,935  against  loss  or  damage  to  the  afore- 
said growing  crop  by  reason  of  injury  to  or  destruction  thereof  by 
hail,  and  did  then  and  there  by  its  certain  policy  of  insurance  dated 
on  the  said  12th  day  of  June,  1882,  duly  signed  by  Archie  C.  Fisk,  its 
president,  and  E.  P.  Goddard,  its  secretary,  and  countersigned  by 
Jesse  Harris,  its  duly  authorized  agent,  and  by  defendant  delivered 
to  plaintiff,  insure  plaintiff  for  the  term  of  one  year  from  the  date  of 
said  policy  against  loss  or  damage  to  his  said  growing  crops  by  reason 
of  the  destruction  thereof  or  any  injury  thereto  that  might  be  caused 
by  hail,  and  did  by  the  terms  and  stipulations  contained  in  said 
policy,  and  for  and  in  consideration  of  the  said  sum  of  $61.03,  prom- 
ise and  agree  to  make  good  unto  the  plaintiff  all  such  immediate  loss 
or  damage  as  might  occur  by  reason  of  hail  to  the  aforesaid  growing 
crops  from  the  said  12th  day  of  June,  1882,  to  the  12th  day  of  June, 
1883,  in  the  sum  of  $1,935,  to  be  paid  sixty  days  after  due  notice 
and  proof  of  such  loss  or  damage. 

"3.  That  said  insurance  covered  and  applied  to  plaintiff's  said 
growing  crops  as  follows,  to  wit :  On  sixty-live  acres  of  wheat  not 
to  exceed,  in  case  of  loss,  $15  per  acre,  or  $976.  On  six  acres  of 
oats  not  to  exceed,  in  case  of  loss,  $15  per  acre,  or  $90.  On  one 
hundred  and  twenty  acres  of  wheat,  not  to  exceed,  in  ease  of  los's, 
$6  per  acre,  or  $720.  On  one  acre  of  strawberries,  not  to  exceed, 
in  case  of  loss,  $150  per  acre. 

"  4.  That  by  the  terms  and  conditions  of  said  policy  of  insurance, 
the  defendant  contracted  and  agreed  that  in  the  event  of  injury,  loss, 
or  damage  to  plaintiff's  said  growing  crops  or  any  part  thereof,  not 
amounting  to  a  total  destruction  thereof,  such  damage  or  injury 
should  be  appraised  by  disinterested  and  competent  persons  to  be 
mutually  agreed  upon  by  plaintiff  and  defendant,  unless  the  amount 
of  such  damages  should  be  agreed  upon  between  the  plaintiff  and 
defendant. 

"  5.  That  on  the  19th  day  of  June,  1882,  plaintiff's  said  growing 
crops  were  injured   and  damaged  by  hail  to  the  amount  of  $1,500, 
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and  the  plaintiff  sustained  damage  and  loss  thereby  in  respect  of 
his  said  growing  crops  in  the  said  sum  of  $1,500. 

"  6.  That  on  the  19th  day  of  June,  1882,  plaintiff  gave  defendant 
due  notice  of  plaintiff's  said  loss  and  damage. 

"7.  That  on  the  22d  day  of  June,  1882,  plaintiff  rendered  to 
defendant  a  particular  account  of  said  loss  and  damage  verified  by 
the  aflidavit  of  plaintiff. 

"  8.  That  said  crops  not  being  totally  destroyed  by  said  hail,  and 
the  plaintiff  and  defendant  not  being  able  to  agree  upon  the  amount 
of  said  damages  so  sustained  by  plaintiff,  the  plaintiff  and  defend- 
ant mutually  agreed  upon  W.  F.  Watrous  and  Charles  Warren,  two 
disinterested  and  competent  persons,  as  appraisers  to  assess  and 
appraise  the  amount  of  damages  and  loss  so  sustained  by  plaintiff. 

"  9.  That  the  said  W.  F.  Watrous  and  Charles  Warren  did  then 
and  there,  on  the  22d  day  of  June,  1882,  appraise  the  damage  and 
injury  to  plaintiff's  said  crops  caused  by  the  injury  thereto  by  hail 
as  aforesaid,  at  the  sum  of  f  1,500  as  follows,  to  wit :  — 

"' To  plaintiff's  said  sixty-five  acres  of  wheat  hereinbefore  men- 
tioned as  insured  for  $975,  said  appraisers  assessed  and  appraised 
the  damages  at  the  sum  of  $780.  To  plaintiff's  said  six  acres  of  oats 
hereinbefore  mentioned  as  insured  at"  and  for  $90,  said  appraisers 
assessed  and  appraised  the  damages  at  $90.  To  plaintiff's  said  one 
hundred  and  twenty  acres  of  wheat  hereinbefore  mentioned  as  in- 
sured for  $720,  said  appraisers  assessed  and  appraised  the  damages 
at  $480 ;  and  to  plaintiff's  said  one  acre  of  strawberries  hereinbefore 
mentioned  as  insured  for  $150,  said  appraisers  assessed  and  ap- 
praised the  damages  at  $150;  which  said  appraisement  represented 
the  true  damage  and  injury  done  to  plaintiff's  said  growing  crops 
by  said  hail. 

"  10.  That  said  appraisers,  on  the  22d  day  of  June,  1882,  made 
out  and  delivered  to  defendant  a  statement  or  report  in  writing, 
verified  by  their  affidavits,  setting  out  in  detail  their  said  appraise- 
ment of  the  damages  aforesaid  as  herein  averred  and  set  forth. 

"  11.  That  more  than  sixty  days  have  elapsed  since  the  aforesaid 
notice  and  proof  of  plaintiff's  loss  and  damage  were  received  by  de- 
fendant at  its  office,  and  that  defendant  has  wholly  failed,  neglected, 
and  refused  to  pay  plaintiff  the  said  sum  of  $1,500,  or  any  part 
thereof,  and  has  failed  and  refused  to  make  good  or  pay  plaintiff  for 
his  said  loss  and  damage,  or  any  part  thereof. 

"  Wherefore  plaintiff  prays  judgment  for  $1,500,  together  with 
interest  and  costs  of  suit,  and  for  general  relief." 

The  amended  answer  of  the  appellant  company,  the  defendant 
below,  "  denies  that  on  the  19th  day  of  June,  1882,  or  at  any  other 
time,  plaintiff's  growing  crops  were  injured  or  damaged  by  hail  to 
the  amount  of  $1,500,  or  any  other  amount,  or  that  plaintiff  sus- 
tained damage  or  loss  thereby  in  respect  of  his  growing  crops  in  the 
said  sum  of  $1,600,  or  any  other  sum. 


230  INSURANCE   COMPANY   V.    MCCLELLAND.  [CHAP.  V. 

"Denies  that  the  plaintiff  and  defendant  mutually  agreed  upon 
W.  F.  Watrous  and  Charles  Warren,  or  either  of  them,  or  any  other 
person  or  persons,  as  appraisers  to  assess  or  appraise  the  amount  of 
damage  or  loss  so  pretended  to  be  sustained  by  plaintiff,  or  that  said 
pretended  appraisers  acted  by  any  authority  whatever,  but  avers  that 
all  and  each  part  of  said  pretended  appraisement,  and  each  and 
every  act  of  said  pretended  appraisers  in  the  behalf  mentioned  in 
said  complaint,  were  without  authority,  irregular,  illegal,  and  void. 

"Defendant  for  a  second  and  separate  defence  to  the  complaint 
herein  states  that  it  is  a  corporation  duly  incorporated  under  and  by 
virtue  of  the  laws  of  the  State  of  Colorado,  and  doing  business  in 
said  county  of  Larimer ;  .  .  .  that  said  articles  of  incorporation  were 
duly  filed  and  recorded  in  the  of6.ce  of  the  secretary  of  State  of 
Colorado  on  the  26tli  day  of  August,  a.  d.  1881,  and  were  duly  filed 
and  recorded  in  the  office  of  the  county  clerk  and  recorder  in  and 
for  said  Larimer  County  long  before  the  12th  day  of  June,  A.  d.  1882, 
and  long  before  the  alleged  contract  between  plaintiff  and  defendant 
was  made. 

"  Defendant  further  states  that,  by  virtue  of  said  articles  of  incor- 
poration, neither  the  said  The  Denver  Fire  Insurance  Company,  its 
directors,  stockholders,  or  officers,  had  or  have  any  right,  power,  or 
authority  to  enter  into  or  make  any  contracts  with  plaintiff  or  any 
one  by  which  said  company  could  insure  growing  crops  of  any  kind 
against  loss  or  damage  by  hail,  but  that  all  and  each  of  the  several 
acts  of  the  said  The  Denver  Fire  Insurance  Company,  its  directors, 
stockholders,  and  officers,  which  are  alleged  and  set  forth  in  the 
complaint  herein  in  reference  to  the  making  of  said  alleged  contract 
with  plaintiff,  and  to  the  insurance  and  making  of  the  alleged  policy 
of  insurance  to  plaintiff,  and  all  other  acts  with  reference  to  the 
terms  of  the  said  policy,  and  the  alleged  agreement  to  arbitrate  any 
loss  of  plaintiff,  and  the  alleged  appointment  and  finding  and  ap- 
praisement of  said  alleged  arbitrators,  are  absolutely  null  and  void, 
each  and  every  act  being  beyond  the  scope  and  power  vested  by  the 
said  articles  of  incorporation  in  defendant,  its  directors,  stockholders, 
■  and  officers. 

"Defendant  further  states  that  it  is  willing  to  return  all  that  it 
lias  received  from  plaintiff  by  reason  of  said  alleged  policy  of  in- 
surance, to  wit,  $3,  and  plaintiff's  said  promissory  note  for  $58.03. 
Wherefore  defendant  asks  to  be  discharged  with  costs." 

The  articles  of  incorporation  are  set  out  in  full  in  the  foregoing 
answer,  that  portion  which  is  material  to  the  question  before  us 
being  as  follows  :  — 

"  Know  all  men  by  these  presents,  that  we,  Archie  C.  Fisk,  Samuel 
S.  Griswold,  and  Frederick  Michel,  residents  of  the  State  of  Colorado, 
have  associated  ourselves  together  under  the  name  and  style  of  The 
Denver  Fire  Insurance  Company,  for  the  purpose  of  becoming  a  body 
corporate  and  politic,  under  and  by  virtue  of  the  laws  of  the  State  of 
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Colorado,  and  in  accordance  with  the  laws  of  the  said  State.  We 
hereby  make,  and  execute,  and  acknowledge  three  hundred  original 
certificates,  in  writing,  of  our  intention  to  become  a  body  corporate 
under  and  by  virtue  of  said  laws. 

"1.  The  corporate  name  and  style  shall  be  The  Denver  Fire 
Insurance  Company. 

"  2.  The  objects  for  which  this  company  is  formed  are  to  become 
a  body  corporate  and  politic,  with  power  to  sue  and  be  sued,  to  insure 
buildings  of  all  kinds  erected  or  in  process  of  erection,  goods,  wares, 
and  merchandise,  machinery,  mills,  factories,  smelters,  foundries, 
machine  shops,  breweries,  and  personal  property  of  every  description, 
whether  in  store,  transit,  or  use,  from  loss  or  damage  by  fire,  and 
generally  do  and  transact  all  business  necessary  to  effectually  secure 
indemnity  from  loss  or  casualty  by  fire  or  lightning,  and  all  other 
business  transacted  by  fire  insurance  companies,  —  to  borrow  and  loan 
money,  take  mortgages,  trust  deeds  or  other  securities,  and  to  pledge 
the  property  and  franchise  of  the  company,  both  real  and  personal ; 
to  acquire  by  purchase,  leases,  entry,  grant,  devise,  or  gift,  or  other- 
wise, real  estate  or  other  property,  and  to  dispose  of  said  property  at 
pleasure,  and  to  perform  any  and  all  lawful  acts  which  the  directors 
or  stockholders  may  deem  necessary  for  the  successful  prosecution  of 
the  business  of  the  company." 

Appellee  demurred  to  this  second  defence.  The  demurrer  was 
sustained,  and  the  appellant  electing  to  stand  by  the  answer,  the 
damages  were  assessed  by  a  jury,  who  returned  a'  verdict  for 
f  1,265.50,  and  judgment  therefor  was  thereupon  rendered  by  the 
court.  The  errors  assigned  go  to  the  sustaining  of  the  said  de- 
murrer and  the  judgment  rendered. 

The  authorities  cited  on  both  sides  of  the  case  are  very  numerous. 
Questions  touching  the  ultra  vires  of  corporations  have  been  before 
the  courts  of  probably  every  State  in  some  shape,  and  various  phases 
of  the  question  have  been  considered  by  the  Federal  courts,  while 
standard  text-books  are  full  of  research  and  discussion  upon  the 
entire  subject.  We  have  examined  these  authorities  with  care,  but  a 
review  of  them  would  be  unnecessary  labor,  since  both  English  and 
American  authorities  have  been  collated  and  discussed  fully  in  many 
of  the  leading  cases  cited  by  counsel  in  their  briefs  filed  in  the  case. 
In  respect  to  the  precise  question  before  us,  there  is  apparently  much 
conflict  of  opinion  in  the  decisions  of  the  courts,  such  conflict  being 
in  many  cases  apparent  only,  and  in  others  squarely  antagonistic.  It 
is  quite  well  settled  as  a  general  rule  that  a  corporation  possesses 
only  such  lawful  powers  as  are  expressly  conferred  by  its  charter,  and 
such  as  are  clearly  incidental  or  impliedly  requisite  for  carrying  out 
the  declared  objects  and  purposes  of  its  creation. 

On  the  one  hand,  it  is  held  by  some  authorities  that  acts  of  a  cor- 
poration in  excess  of  the  powers  limited  by  the  foregoing  rule  are 
illegal,  that  any  contract  made  in  such  excess  of  lawful  authority  is 
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void  and  not  enforceable,  and  that  neither  party  to  an  action  founded 
thereon  is  estopped  to  plead  the  iiltra  vires  of  the  contract  in  bar  of 
such  action. 

On  the  other  hand,  it  has  come  to  be  the  settled  doctrine  of  several 
States  that  a  corporation  may  be  estopped  to  deny  its  authority  to 
enter  into  a  contract  which  has  been  executed,  and  from  which  it  has 
derived  the  benefit  which  it  thereby  sought.  There  seems  to  be  a 
growing  tendency  to  this  doctrine  in  modern  decisions  in  this  country, 
and  it  is  also  supported  by  the  authority  of  English  cases. 

As  is  said  in  Parish  v.  Wheeler  (22  N.  Y.  494),  a  leading  case 
upon  this  subject  in  the  United  States :  "  The  executed  dealings  of 
corporations  must  be  allowed  to  stand  for  and  against  both  parties 
where  the  plainest  rules  of  good  faith  require." 

Mr.  Waterman,  in  his  late  excellent  treatise  upon  the  specific  per- 
formance of  contracts,  says  that  it  is  now  settled  that  a  corporation 
cannot  avail  itself  of  the  defence  of  ultra  vires,  when  the  contract  has 
been  in  good  faith  fully  performed  by  the  other  party,  and  the  corpo- 
ration has  had  the  full  benefit  of  the  performance  and  of  the  contract 
(Sec.  226).  So  if  the  other  party  has  had  the  benefit  of  a  contract 
fully  performed  by  the  corporation,  he  will  not  be  heard  to  object  that 
the  contract  and  performance  were  not  within  the  legitimate  powers 
of  the  corporation. 

In  the  case  before  us  the  contract,  as  made  by  the  parties,  appears 
to  have  been  fully  executed  on  the  part  of  the  appellee,  so  far  as  his 
right  of  action  when  brought  was  affected  by  it.  He  had  paid  a  small 
portion  of  money  on  the  amount  of  the  premium  agreed  to  be  paid, 
and  had  given  a  promissory  note  for  the  balance.  This  was  all  he 
had  agreed  to  do ;  all  that  had  been  exacted  of  him  by  the  insurance 
company,  and  this  he  had  performed.  It  matters  not  that  the  note 
had  not  been  paid,  for  it  was  not  due  when  his  right  of  action  accrued 
and  when  he  brought  his  suit. 

It  is  not  contended  that  the  payment  of  the  note  was  a  condition 
precedent  to  his  right  of  action  against  the  company,  since,  at  the 
time  of  bringing  the  action,  the  note  lacked  two  months  of  maturity, 
and  there  was  nothing  to  be  done  or  performed  by  him  under  the  con- 
tract. The  performance  already  made  by  the  appellee  had  been 
accepted  by  the  appellant  company,  and  so  far  as  it  was  concerned, 
the  execution  of  the  note  was  the  same  as  a  cash  payment  in  full  of 
the  amount ;  the  company  had  the  benefit  thereof.  It  is  argued  on 
behalf  of  the  appellant  that  the  courts  ought  in  all  such  eases  to 
sustain  the  defence  of  ultra  vires,  here  interposed,  on  the  ground  of 
public  policy,  that  the  public  which  confers  the  corporate  powers  upon 
such  companies  has  an  interest  in  the  protection  of  innocent  stock- 
holders and  creditors  of  such  companies  by  confining  the  exercise  of 
corporate  powers  strictly  within  their  authorized  limits,  and  this  is 
given  in  the  books  as  the  chief  reason  for  the  rule  of  decision  in  the 
cases  which  sustain  the  defence  of  ultra  vires. 
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That  the  public  has  such  an  interest  is  quite  true,  but  whether  to 
afford  such  protection  the  defence  of  ultra  vires  is  always  necessary 
in  such  cases  is  another  thing.  Stockholders  are  but  one  portion  of 
the  public ;  another  portion,  with  equal  rights  of  protection,  is  that 
with  whom  these  multiform  corporations  deal  in  the  daily  exercise  of 
their  assumed  powers.  And  it  seems  illogical  to  assume  that  the 
interests  of  the  public  would  be  best  subserved  by  a  public  policy 
which  will  allow  a  corporation,  any  more  than  an  individual,  to  vio- 
late the  principles  of  common  honesty  and  claim  exemption  from  the 
obligation  of  its  contracts  by  pleading  its  own  wrong-doing.  Such 
policy  would  rather  seem  to  offer  a  premium  for  dishonest  dealing. 

Besides,  both  the  State  which  grants  these  corporate  powers,  and 
the  stockholders  for  whose  benefit  such  powers  are  exercised,  have 
their  remedies,  the  former  by  interfering  to  revoke  the  charter,  and 
the  latter  by  an  action  to  restrain  the  unauthorized  undertakings. 
While  courts  are  inclined  to  maintain  with  vigor  the  limitations 
of  corporate  actions,  whenever  it  is  a  question  of  restraining  the 
corporation  in  advance  from  passing  beyond  the  boundaries  of  their 
charters,  they  are  equally  inclined,  on  the  other  hand,  to  enforce 
against  them  contracts,  though  ultra  vires,  of  whiph  they  have  re- 
ceived the  benefit.  If  the  other  party  proceeds  to  the  performance 
of  the  contract,  expending  his  money  and  labor  in  the  production 
of  values,  which  the  corporation  appropriates,  such  corporation  Virill 
not  be  excused  on  the  plea  that  the  contract  was  beyond  its  powers. 
Bradley  v.  Ballard  (55  111.  413). 

Corporations  have  the  capacity  to  do  wrong,  and  may  overstep 
the  limits  placed  by  the  law  to  their  powers,  and  when  they  vio- 
late their  charters  in  this  respect  their  acts  are  illegal,  but  not 
necessarily  void.     Bissell  v.  Mich.,  &o.  E.  B.  Co.  (22  N.  Y.  258). 

The  plea  of  ultra  vires  is  not  to  be  understood  as  an  absolute 
and  peremptory  defence  in  all  cases  of  excess  of  power  without 
regard  to  other  circumstances  and  considerations.  The  plea  is  not 
to  be  entertained  where  its  allowance  will  do  great  wrong  to  in- 
nocent third  persons.  Bissell  v.  Mich.,  &c.R.  B.  Go.  (22  N.  Y.  258). 
Where  a  certain  act  is  prohibited  by  statute,  its  performance  is  to 
be  held  void  because  such  is  the  legislative  will.  So  where  the 
consideration  of  a  contract  is  by  law  illegal,  as  where  the  cause  of 
action  arises  ex  turpe.  But  where  the  act  is  not  wrong  per-se,^ 
where  the  contract  is  for  a  purpose  lawful  in  itself,  has  been 
entered  into  with  good  faith,  and  fairly  executed  by  the  party  who 
seeks  to  enforce  it,  we  must  assent  to  the  doctrine  of  those  author- 
ities which  hold  that  the  excess  of  the  corporate  powers  of  the 
contracting  party  which  has  received  the  benefit  of  the  contract  is 
an  unconscionable  defence,  which  may  not  be  set  up  to  exempt 
from  liability  the  party  so  pleading  it.  And  such,  we  think,  is 
the  case  before  us. 

The  answer  of  the  insurance    company  does    not  deny  the   aver- 
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meut  in  the  complaint  that  the  company  "  was  doing  business  in 
Larimer  County,  in  the  State  of  Colorado,  as  a  general  fire  and 
hail  insurance  company."  It  does  not  deny  that  it  entered  into 
the  contract  of  insurance  with  the  appellee  in  the  manner  and 
form  as  alleged  in  said  complaint,  nor  that  the  contract  was  exe- 
cuted as  averred.  The  sole  defence  upon  which  the  appellant  com- 
pany relies  here  is  its  want  of  authority  to  insure  against  hail.  By 
offering  to  insure  the  property  of  appellee  against  damage  by  hail,  and 
by  entering  into  the  contract  of  insurance  therefor,  it  claimed  to  pos- 
sess the  power  so  to  do.  It  took  the  appellee's  money  and  assumed 
the  risk  and  obligation  of  paying  the  damage,  much  or  little,  that 
might  occur,  or  of  having  nothing  at  all  to  pay,  if  the  contingency 
of  damage  should  not  happen  within  the  time  covered  by  the 
policy. 

A  loss  having  occurred,  the  company  seeks  exemption  from  the 
obligation  it  entered  into  by  denying  that  it  had  any  authority  to 
do  what  it  asserted  the  right  to  do  when  it  voluntarily  assumed 
the  undertaking. 

We  are  aware  that  the  courts  have  been  very  slow  to  concede  that 
a  defendant  setting  up  as  a  defence  the  ultra  vires  of  a  contract, 
where  said  contract  was  clearly  not  authorized,  should  be  held  liable 
on  the  contract,  since  this  would  appear  to  sustain  the  enforcement 
of  an  unauthorized  contract,  and  therefore  the  cases  show  that  when- 
ever the  courts  could  avoid  this  seeming  inconsistency  by  resting 
the  recovery  upon  some  other  ground,  they  have  done  so.  This  has 
often  led  to  equal  inconsistency  in  other  directions.  The  true 
ground  would  seem  to  be  that  of  equitable  estoppel,  whereby  the 
defendant  is  not  permitted  to  rely  upon  or  show  the  invalidity  of 
the  contract.  In  such  case,  the  contract  is  assumed  by  the  court  to 
be  valid,  the  party  seeking  to  avoid  it  not  being  permitted  to  attack 
its  character  in  this  respect. 

The  point  was  strongly  insisted  upon  by  counsel  for  appellant  in 
argument,  that  one  dealing  with  a  corporation  is  bound  to  know  the 
extent  of  its  powers  to  contract,  that  the  corporate  name  itself  in- 
dicates the  scope  of  its  business,  and  the  record  of  its  charter  or 
articles  of  incorporation  furnishes  notice  of  the  extent  and  limita- 
tion of  its  corporate  powers  and  authority  to  contract. 

While  as  a  general  proposition  this  is  true,  yet  it  must  be  con- 
ceded that  this  constructive  notice  is  of  a  very  vague  and  shadowy 
character.  Every  one  may  have  access  to  the  statutes  of  the  States 
affecting  companies  incorporated  thereunder,  and  to  their  articles  of 
incorporation,  but  to  impute  a  knowledge  of  the  probable  construc- 
tion the  courts  would  put  upon  these  statutes  and  articles  of  incor- 
poration to  determine  questions  raised  upon  a  given  contract  proposed, 
is  carrying  the  doctrine  of  notice  to  an  extent  which  can  only  be 
denominated  preposterous.  It  was  in  answer  to  the  same  point 
that  Chief  Justice  Comstock  observed,  in  his  opinion  in  a  leading 
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case  upon  this  question,  that  "  a  traveller  from  New  York  to  Missis- 
sippi can  hardly  be  required  to  furnish  himself  with  the  charters  of 
all  the  railroads  on  his  route,  or  to  study  a  treatise  on  the  law  of 
corporations."  Bissell  v.  M.  S.  &  iV".  J.  B.  B.  Co.  (22  N.  Y.  258). 
It  was  urged  in  argument  on  behalf  of  appellant  that  the  State, 
which  created  these  corporations  for  public  good,  has  such  an  in- 
terest in  their  existence  and  perpetuity,  that  public  policy  should  be 
interposed  to  keep  them  within  the  legitimate  exercise  of  their 
powers.  This  may  be  true  to  a  certain  extent,  and  the  State  may 
interpose  to  revoke  their  charters  for  an  abuse  thereof;  but  we  take 
it  that  it  is  no  more  the  public  policy  of  the  State  to  protect  the 
business  of  private  corporations  than  that  of  its  individual  citizens  ; 
and  to  invoke  public  policy  in  a  case  like  the  one  at  bar,  in  order  to 
prevent  a  corporation  from  doing  wrong,  by  punishing  the  other 
party,  would  differ  little  from  asking  a  court,  on  the  ground  of  public 
policy,  to  prevent  the  obtaining  money  or  goods  through  false  pre- 
tences by  holding  that  the  party  defrauded  should  be  punished  by 
the  loss  of  his  money  or  goods. 

While  such  wrong  may  be  prevented  by  interference  on  the  part 
of  the  State,  or  stockholders  of  the  company,  it  cannot  well  be  said 
that  to  cure  the  evil  it  is  necessary  in  every  case  to  exempt  the  com- 
pany from  the  liability  of  its  unauthorized  engagements. 

The  principle  of  estoppel  by  conduct  is  the  same  principle  which 
is  applied  by  courts  in  holding  that  the  statute  of  frauds,  by  which, 
under  the  general  rule,  a  contract  would  be  void,  is  never  to  be  used 
for  the  protection  of  a  fraud. 

The  essential  elements  of  an  estoppel  by  conduct  are  laid  down  by 
this  court,  in  Griffith  v.  Weight  (6  Colo.  248)  to  be  that :  1.  There 
must  have  been  a  representation  or  concealment  of  material  facts. 
2.  The  representations  must  have  been  made  with  knowledge  of 
the  facts,  unless  the  party  representing  was  bound  to  know  them,  or 
that  ignorance  thereof  was  the  result  of  gross  negligence.  3.  The 
party  to  whom  it  was  made  must  have  been  ignorant  of  the  truth 
of  the  matter.  4.  It  must  have  been  made  with  the  intention 
that  the  other  party  should  act  upon  it;  but  gross  and  culpable 
negligence  on  the  part  of  the  party  sought  to  be  estopped,  the 
effect  of  which  is  to  make  a  fraud  on  the  party  setting  up  the  es- 
toppel, supplies  the  place  of  intent.  5.  The  other  party  must  have 
been  induced  to  act  upon  it.  The  case  before  us  seems  to  be  fairly 
brought  within  the  foregoing  rules  and  definitions.  The  insurance 
company,  through  its  agents,  not  only  concealed  the  want  of  author- 
ity to  insure  against  hail,  which  it  now  sets  up,  but  its  open  noto- 
rious acts  in  soliciting  policies  of  this  character  throughout  the 
country  impliedly  held  out  and  represented  its  authority  for  such 
business. 

Such  agent  was  certainly  bound  to  know  the  extent  of  the  au- 
thority of  the  company  he  represented,  and  if  his  acts  in  the  prem- 
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ises  were  not  done  with  full  knowledge  of  the  facts,  his  ignorance 
in  this  respect  was  gross  and  culpable  negligence. 

That  the  appellee  was  ignorant  of  the  truth  of  the  matter  of  want 
of  authority  in  the  company  is  not  denied  by  the  appellant  company, 
except  by  an  inference  which,  it  is  argued,  is  to  be  drawn,  that  the 
articles  of  incorporation  and  the  record  thereof  furnished  construc- 
tive notice' of  the  extent  of  authority  of  said  company.  But  it 
seems  to  us  that  such  an  inference  is  rebutted  by  the  presumption 
fairly  arising  from  the  nature  of  the  transaction ;  that  the  appellee 
would  not  have  paid  his  money  for  the  performance  of  a  promise 
which  he  knew  was  void,  that  its  performance  could  not  be  en- 
forced, and  that  his  money  would  be  utterly  thrown  away. 

That  the  offer  of  the  appellant  to  insure,  and  the  representations 
made  to  induce  the  appellee  to  enter  into  the  contract  of  insurance, 
were  made  with  the  intent  that  the  appellee  should  act  thereon,  is 
self-evident  from  the  nature  of  the  transaction,  and  the  acceptance 
by  the  appellee  of  the  offer  so  made  by  the  appellant ;  and  that  the 
appellee  was  induced  to  act  upon  the  offer  and  representations  so 
made  is  equally  apparent,  for  the  act  was  an  obvious  sequence  of 
the  inducement. 

It  was  strenuously  contended  by  counsel  for  appellant  in  the  oral 
argument  of  this  case  that  whether  the  contract  in  a  case  of  this 
kind  is  executed  or  not  is  immaterial ;  that  the  true  grounds  of  lia- 
bility depend  upon,  and  should  be  placed  upon^  the  fact  of  whether 
the  elements  of  estoppel  exist,  —  whether  the  conduct  of  one  party 
has  been  such  as  that  the  other  party  would  be  defrauded  or  injured 
thereby  unless  the  contract  should  be  enforced. 

However  this  may  be  in  respect  to  the  other  cases,  or  as  a  general 
rule,  we  are  quite  willing  to  assent  to  this  view  in  the  particular  case 
before  us,  and  to  rest  our  decision  upon  the  ground  of  estoppel  by 
the  conduct  of  the  appellant  company. 

We  do  not  say  that  the  directors  or  acting  officers  of  such  company 
may  act  in  excess  of  their  legitimate  powers  against  the  interests 
and  contrary  to  the  will  of  the  stockholders  of  such  company,  but 
while  admitting  the  excess  of  proper  authority,  we  think,  on  prin- 
ciple and  the  weight  of  modern  decisions,  that  if  the  stockholders, 
whose  business  it  is  to  see  that  their  own  managing  officers  act  within 
the  proper  scope  of  their  powers,  either  expressly,  or  by  silence  im- 
pliedly, assent  to  acts  done  on  their  behalf  in  excess  of  authority, 
they  should  be  held  estopped  to  deny  that  such  acts  were  authorized. 
The  appellant  company  here  offered  to  pay  back  the  money  and 
return  or  cancel  the  note  given  for  the  policy,  and  counsel  urgently 
contended  that  this  is  all  that  legally  can  or  rightfully  ought  to  be 
exacted.  This  would  not  place  the  appellee  in  statu  quo.  Every 
insurance  company  would  be  ready  and  willing  to  do  that  much 
after  the  loss  had  occurred,  on  condition  of  exemption  from  pay- 
ment of  the  loss.     The  damage  to  appellee  is  the  loss  of  his  crops 
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against  which  the  appellant  undertook  to  secure  him.  After  the 
loss  it  was  too  late  for  appellee  to  insure  in  another  company  having 
unquestioned  authority  to  insure  against  such  loss. 

We  therefore  conclude  that  since  the  contract  of  insurance,  though 
it  may  have  been  beyond  the  scope  of  the  proper  object  and  purposes 
of  the  company  as  expressed  and  conferred  by  their  articles  of  in- 
corporation, was  neither  by  statute  nor  by  their  charter  expressly 
forbidden,  nor  in  its  nature  illegal  or  improper,  and  since  the  con- 
duct of  the  company  in  soliciting  the  insurance  and  entering  into 
the  contract  therefor  under  the  circumstances  disclosed  by  this 
case,  was  such  that  to  exempt  it  from  its  engagements  thereunder 
would  result  in  injuring  and  defrauding  the  appellee,  who  in  good 
faith  dealt  with  the  company  under  the  belief  of  its  rightful 
authority  in  the  premises,  the  defence  of  the  appellant  company 
interposed  against  its  liability  on  the  contract  is  inequitable,  un- 
conscionable, and  should  not  be  allowed. 

It  is  admitted  that  a  contract  is  not  enforceable  when  prohibited 
by  statute ;  when  not  so  prohibited,  however,  and  when  not  illegal 
or  immoral  in  its  nature,  nor  contrary  to  sound  public  policy,  a  con- 
tract even  ultra  vires  may  be  enforced,  when,  under  the  circum- 
stances of  its  execution,  every  consideration  of  justice  requires  it. 
This  is  the  ground  of  decision  in  most  of  the  cases  relied  upon  by 
the  appellee  in  the  case. 

As  is  said  by  the  Supreme  Court  of  the  United  States  in  the  case 
of  Zabriskie  v.  CL,  Col.  &  Gin.  B.  R.  Go.  et  al.  (23  How.  400),  —  "  A 
corporation,  quite  as  much  as  an  individual,  is  held  to  a  careful 
adherence  to  truth  in  their  dealings  with  mankind,  and  cannot,  by 
their  representations  or  silence,  involve  others  in  onerous  engage- 
ments, and  then  defeat  the  calculations  and  claim  their  own  conduct 
has  superinduced." 

Among  the  many  authorities  examined  in  support  of  our  views  in 
this  case,  we  cite  the  following :  Parish  v.  Wheeler  (22  N.  Y.  503)  ; 
Bissell  V.  M.  S.,  etc.  R.  R.  Co.  (id.  258)  ;  Bradley  v.  Ballard  (55  111. 
413)  ;  Whitney  Arms  Co.  v.  Barlow  (63  N.  Y.  69) ;  Darst  v.  Gale 
(83  111.  141) ;  State  B'd  of  Ayr.  v.  Citizens'  Street  R'y  Go.  (47  Ind. 
407) ;  Oil  Cr.,  etc.  R.  R.  Go.  v.  Pa.  Trans.  Go.  (83  Pa.  St.  166) ;  Ar- 
genti  v.  City  of  San  Francisco  (16  Cal.  255) ;  State  of  Ind.  v.  Woram 
(6  Hill,  37) ;  Converse  v.  Norwich  &  N.  Y.  Trans.  Co.  (33  Conn.  180)  ; 
modifying  the  doctrine  in  the  case  of  Hood  y.  N.  Y.  &  N.  H.  R.  R. 
Go.  (22  Conn.  502)  ;  Chicago  Build.  Soc.  v.  Growell  (65  111.  453) ;  Ward 
v.  Johnson  et  al.  (95  111.  215-240)  ;  Zabrislcie  v.  Gl.,  Col.  &  Gin.  R.  R. 
Co.  et  al.  (23  How.  398^01)  ;  Hitchcock  v.  Galveston  (96  TJ.  S.  341- 
351) ;  Nat.  Bank  v.  Matthews  (98  id.  621)  ;  Manville  v.  Belden  M.  Co. 
(McCrary,  J.  U.  S.  Cir.  Ct.)  (3  Col.  Law,  558) ;  Green's  Brice's  Ultra 
Vires,  371,  and  cases  cited;  Sedgwick's  Stat,  and  Const.  L.  90; 
Waterman's  Specific  Perf.  Cont.  (cited  supra). 

The  judgment  of  the  court  below  is  affirmed.  Affirmed. 


238  INSURANCE   COMPANY  V.   MCCLELLAND.  [CHAP.  V. 

Beck,  C.  J.,  and  Helm,  J.,  concurring  :  — 

Private  corporations  are  creatures  of  statute,  and  derive  their 
powers  solely  therefrom.  Upon  weighty  considerations  of  public 
policy,  and  of  private  equity  as  well,  the  principle  has  been  uni- 
versally recognized  that  the  charters  or  general  laws  through  which 
these  corporations  derive  their  existence  absolutely  control  their 
action ;  that  a  contract  made  or  an  act  done  by  them  which  is  not 
in  any  manner  authorized  by  some  express  provision  of  the  charter  or 
law  of  incorporation,  or  which  may  not  be  clearly  implied  therefrom, 
is  ultra  vires  ;  and  that  such  usurpation  of  power  may  be  relied  upon 
as  a  complete  defence  to  a  suit  growing  out  of  the  unauthorized  act 
or  contract. 

But,  for  the  purpose  of  avoiding  the  infliction  of  manifest  injustice 
in  given  cases,  many  courts  of  the  highest  respectability  have  seen  fit 
to  recognize  an  exception  to  the  foregoing  doctrine.  This  exception, 
when  admitted,  is  always  based  upon  principles  largely  analogous  to 
those  supporting  equitable  estoppels.  The  decisions  recognizing  it 
hold  that  where  a  corporation  receives  and  retains  the  full  benefit  of 
a  contract,  and  a  failure  to  perform  on  its  side  would  result  in  pal- 
pable injustice  to  the  other  contracting  party,  it  is  estopped  from 
escaping  liability  thereunder  through  a  plea  of  ultra  vires. 

We  are  inclined  to  the  opinion  that  cases  sometimes  arise  wherein 
this  exception,  properly  understood  and  limited,  should  be  held  appli- 
cable. If  a  private  corporation  has  accepted  and  retained  the  full 
benefits  of  a  contract  which  it  had  no  power  to  make,  the  same  having 
been  performed  by  the  other  party  thereto  ;  and  if  the  transaction  is 
of  such  a  nature  that  the  party  thus  performing  will  suffer  manifest 
injustice  and  hardship  unless  permitted  to  maintain  his  action  directly 
upon  the  contract,  no  other  adequate  relief  being  at  his  command,  we 
think  the  defence  of  ultra  vires  may  be  disallowed.  This,  however, 
does  not  do  away  with  the  objectionable  character  of  the  unauthorized 
contract.  It  admits  the  legal  wrong  committed  by  the  usurpation  of 
power,  but  denies  the  equitable  right  of  the  corporation  to  profit 
through  such  wrong  at  the  expense  of  parties  contracting  with  it ; 
the  corporation,  having  received  and  retained  the  benefit  of  the  con- 
tract, is  denied  the  privilege  of  invoking  the  illegality  of  its  act,  and 
thus  avoiding  consequences  naturally  flowing  therefrom. 

The  circumstances  attending  and  surrounding  the  transaction  now 
before  us,  in  our  judgment,  render  this  an  appropriate  case  for  the 
application  of  the  foregoing  equitable  doctrine.  For  this  reason  we 
concur  in  the  conclusion  arrived  at  by  Mr.  Justice  Stone,  who  writes 
the  principal  opinion.  Affirmed. 
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WHITE  V.   FRANKLIN  BANK. 
(22  Pick.  181.  1839.) 

By  an  agreed  statement  of  facts,  it  appeared,  that  on  the  10th  of 
February,  1837,  the  plaintiff  deposited  with  the  defendants  the  sum 
of  $2,000,  and  received  from  them  a  book  containing  the  following 
words  and  figures,  to  wit :  — 

"Dr.  Franklin  Bank, in  account  with  B.  F.  White,  Cr.,  1837,  Feb. 
10th.  To  cash  deposited,  $2,000.  The  above  deposit  to  remain  until 
the  10th  day  of  August.     E.  F.  Bunnell,  Cashier." 

It  further  appeared,  that  on  the  7th  of  July,  1837,  the  plaintiff 
brought  this  action  against  the  bank  to  recover  the  money  so  de- 
posited by  him,  declaring  on  the  money  counts,  and  on  an  account 
stated. 

If  the  Court  should  be  of  opinion,  that  the  action  could  be  main- 
tained, the  defendants  were  to  be  defaulted  and  judgment  rendered 
for  the  sum  of  $2,000  with  interest ;  otherwise  the  plaintiff  was  to 
become  nonsuit. 

Wilde,  J.,  delivered  the  opinion  of  the  Court :  — 

The  first  ground  of  the  defence  is,  that  the  action  was  prematurely 
commenced.  The  entry  in  the  book  given  to  the  plaintiff  by  the 
cashier  of  the  bank,  is  undoubtedly  good  evidence  of  a  promise  to 
pay  the  amount  of  the  deposit  on  the  10th  daj'-  of  August ;  and  if  thi.s 
was  a  valid  and  legal  promise  this  action  cannot  be  maintained.  But 
it  is  very  clear,  that  this  promise  or  agreement  that  the  deposit 
should  remain  in  the  bank  for  the  time  limited,  is  void  by  virtue  of 
the  Eevised  Stat.  c.  36,  §  67,  which  provides  that  no  bank  shall  make 
or  issue  any  note,  bill,  cheek,  draft,  acceptance,  certificate,  or  contract, 
in  any  form  whatever,  for  the  payment  of  money,  at  any  future  day 
certain,  or  with  interest,  excepting  for  money  that  may  be  borrowed 
of  the  Commonwealth,  with  other  exceptions  not  material  in  the 
present  case. 

The  agreement  that  the  deposit  should  remain  until  the  10th  day 
of  August  amounts  in  law,  by  the  obvious  construction  and  meaning 
of  it,  to  a  promise  to  pay  on  that  day.  This,  therefore,  was  an  illegal 
contract  and  a  direct  contravention  of  the  statute.  Such  a  promise  is 
void;  and  no  court  will  lend  its  aid  to  enforce  it.  This  is  a  well- 
settled  principle  of  law.  It  was  fully  discussed  and  considered  in  the 
case  of  Wheeler  v.  Mussell  (17  Mass.  R.  281),  and  the  late  Chief 
Justice,  in  delivering  the  opinion  of  the  Court,  remarked,  "  that  no 
principle  of  law  is  better  settled,  than  that  no  action  will  lie  upon  a 
contract  made  in  violation  of  a  statute  or  of  a  principle  of  the  com- 
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mon  law."  The  same  principle  is  laid  down  in  Springfield  Bank  r. 
Merrick  (14  Mass.  E.  322),  and  in  Eussell  v.  De  Grand  (15  Mass.  R. 
39).  In  Belding  v.  Pitkin  (2  Gaines's  E.  149),  Thompson,  J.,  said,  "  It 
is  a  first  principle,  and  not  to  be  touched,  that  a  contract,  in  order  to 
be  binding,  must  be  lawful."  The  same  principle  is  fully  established 
by  the  English  authorities.  In  Shiffner  v.  Gordon  (12  East,  304), 
Lord  Ellenborough  laid  it  down  as  a  settled  rule,  "  that  where  a  con- 
tract which  is  illegal  remains  to  be  executed,  the  Court  will  not  assist 
either  party,  in  an  action  to  recover  for  the  non-execution  of  it." 

It  is  therefore  very  clear,  we  think,  that  no  action  can  be  main- 
tained on  the  defendants'  express  promise,  and  that,  if  the  plaintiff 
be  entitled  to  recover  in  any  form  of  action,  it  must  be  founded  on  an 
implied  promise. 

The  second  objection,  and  that  on  which  the  defendants'  counsel 
principally  rely,  proceeds  on  the  admission  that  the  contract  is 
illegal ;  and  they  insist  that  where  money  has  been  paid  by  one  of 
two  parties  to  the  other,  on  an  illegal  contract,  both  being  participes 
criminis,  no  action  can  be  maintained  to  recover  it  back.  The  rule  of 
law  is  so  laid  down  by  Lord  Kenyon,  in  Hoivson  v.  Hancock  (8  T.  R. 
677),  and  in  other  cases.  This  rule  may  be  correctly  stated  in  respect 
to  contracts  involving  any  moral  turpitude,  but  when  the  contract  is 
merely  malum  prohibitum,  the  rule  must  be  taken  with  some  qualifi- 
cations and  exceptions,  without  which  it  cannot  be  reconciled  with 
many  decided  cases.  The  rule  as  stated  by  Comyns,  in  his  treatise 
on  Contracts,  will  reconcile  most  of  the  cases  which  are  apparently 
conflicting.  "  When  money  has  been  paid  upon  an  illegal  contract,  it 
is  a  general  rule  that  if  the  contract  be  executed,  and  both  parties  are 
in  pari  delicto,  neither  of  them  can  recover  from  the  other  the  money 
so  paid ;  but  if  the  contract  continues  executory,  and  the  party  pay- 
ing the  money  be  desirous  of  rescinding  it,  he  may  do  so,  and  recover 
back  his  deposit  by  action  of  indebitatus  assumpsit  for  money  had 
and  received.  And  this  distinction  is  taken  in  the  books,  namely, 
where  the  action  is  in  affirmance  of  an  illegal  contract,  the  object  of 
which  is  to  enforce  the  performance  of  an  engagement  prohibited  by 
law,  clearly  such  an  action  can  in  no  case  be  maintained  ;  but  where 
the  action  proceeds  in  disaffirmance  of  such  a  contract,  and,  instead 
of  endeavoring  to  enforce  it,  presumes  it  to  be  void  and  seeks  to  pre- 
vent the  defendant  from  retaining  the  benefit  which  he  derived  from 
an  unlawful  act,  there  it  is  consonant  to  the  spirit  and  policy  of  the 
law  that  the  plaintiff  should  recover."     2  Com.  on  Contr.  109. 

The  rule,  with  these  qualifications  and  distinctions,  is  well  sup- 
ported by  the  cases  collected  in  Comyns  and  by  later  decisions.  The 
question  then  is,  whether,  in  conformity  with  these  principles,  upon 
the  facts  agreed,  this  action  can  be  maintained. 

The  first  ground  on  which  the  plaintiff's  counsel  rely,  in  answer  to 
the  defendants'  objection  is,  that  there  was  no  illegality  in  making 
the  deposit,  and  that  the  illegality  of  the  transaction  is  confined  to 
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the  promise  of  the  bank,  and  the  security  given  for  the  repayment, 
that  alone  being  prohibited  by  the  statute. 

The  leading  case  on  this  point  is  that  of  Robinson  v.  Bland  (2 
Burr.  1077).  That  was  an  action  on  a  bill  of  exchange  given  for 
money  lent  and  for  money  won  at  play.  By  the  St.  9  Anne,  e.  14,  it 
was  enacted  that  all  notes,  bills,  bonds,  judgments,  mortgages,  or 
other  securities  for  money  won  or  lent  at  play,  should  be  utterly 
void.  The  Coxirt  held,  that  the  plaintiff  was  not  entitled  to  recover 
on  the  bill  of  exchange,  but  that  he  might  recover  on  the  money 
counts  for  the  money  lent,  although  it  was  lent  at  the  same  time  and 
place  that  the  other  money  for  which  the  bill  was  given  was  won. 
The  same  principle  was  laid  down  in  the  casfes  of  Utioa  Ins.  Co.  v. 
Scott  (19  Johns.  R.  1) ;  Utica  Ins.  Co.  v.  Caldwell  (3  Wendell,  296), 
and  Utica  Ins.  Co.  v.  Bloodgood  (4  Wendell,  652).  In  these  cases  the 
decisions  were,  that  although  the  notes  were  illegal  and  void  as  se- 
curities, yet  that  the  money  lent,  for  which  the  notes  were  given, 
might  be  recovered  back.  The  principle  of-  law  established  by  these 
decisions  is  applicable  to  the  present  case.  The  only  doubt  arises 
from  the  meaning  of  the  word  "  contract,"  in  the  prohibitory  statute. 
But  taking  that  word  in  connection  with  the  other  words  of  prohibi- 
tion, we  think  it  equivalent  to  the  promise  of  the  bank,  and  that  the 
intention  of  the  Legislature  was  to  prohibit  the  making  or  issuing 
of  any  security  in  any  form  whatever,  for  the  payment  of  money  at 
any  future  day. 

The  next  answer  to  the  objection  of  the  defendants  is,  that  al- 
though the  plaintiff  may  be  considered  as  being  particeps  criminis 
with  the  defendants,  they  are  not  in  pari  delicto.  It  is  not  univer- 
sally true,  that  a  party,  who  pays  money  as  the  consideration  of  an 
illegal  contract,  cannot  recover  it  back.  Where  the  parties  are  not 
in  pari  delicto,  the  rule  potior  est  conditio  defendentis  is  not  applica- 
ble. In  Lacaussade  v.  White  (7  T.  R.  535),  the  Court  say,  "  that  it 
was  more  consonant  to  the  principles  of  sound  policy  and  justice, 
that  wherever  money  has  been  paid  upon  an  illegal  consideration  it 
may  be  recovered  back  again  by  the  party  who  has  thus  improperly 
paid  it,  than,  by  denying  the  remedy,  to  give  effect  to  the  illegal 
contract." 

This  principle  however,  is  not  by  law  allowed  to  operate  in  favor 
of  either  party,  where  the  illegality  of  the  contract  arises  from  any 
moral  turpitude.  In  such  cases  the  court  will  not  undertake  to  as- 
certain the  relative  guilt  of  the  parties  or  afford  relief  to  either. 

But  where  money  is  paid  on  a  contract  which  is  merely  prohibited 
by  statute,  and  the  receiver  is  the  principal  offender,  he  may  be  com- 
pelled to  refund.  This  is  not  only  consonant  to  the  principles  of 
sound  policy  and  justice,  but  is  now  sp  settled  by  authority,  whatever 
doubts  may  have  been  entertained  respecting  it  in  former  times. 

In  the  case  of  Smith  v.  Bromley  (2  Dougl.  696,  note),  it  was  de- 
cided, that  the  plaintiff  was  entitled  to  recover  in  an  action  for  money 

VOL.  1.  — 10 


242  WHITE  V.   FRANKLIN   BANK.  [CHAP.  V. 

had  and  received,  for  money  paid  by  the  plaintiff  to  the  defendant 
lor  the  purpose  of  inducing  him  to  sign  the  certificate  of  a  bankrupt, 
the  plaintiff's  sister.  Lord  Mansfield  laid  down  the  doctriue  on  this 
point,  which  has  been  repeatedly  confirmed.  "  If  the  act  is  in  itself 
immoral,  or  a  violation  of  the  general  laws  of  public  policy,  there  the 
party  paying  shall  not  have  this  action ;  for  where  both  parties  are 
equally  criminal  against  such  general  laws,  the  rule  is  potior  est  con- 
ditio defendentis.  But  there  are  other  laws  which  are  calculated  for 
the  protection  of  the  subjects  against  oppression,  extortion,  deceit, 
etc.  If  such  laws  are  violated,  and  the  defendant  takes  advantage  of 
the  plaintiff's  condition  or  situation,  there  the  plaintiff  shall  re- 
cover." And  this  doctrine  was  afterwards  adhered  to  and  confirmed 
by  the  whole  Court,  in  the  case  of  Jones  v.  Barkley  (2  Dougl.  684). 

On  this  distinction  it  has  ever  since  been  held,  that  where  usurious 
interest  has  been  paid,  the  excess  above  the  legal  interest  may  be 
recovered  back  by  the  borrower  in  an  action  for  money  had  and  re- 
ceived. So  money  paid  to  a  lottery-office  keeper  as  a  premium  for  an 
illegal  insurance,  is  recoverable  back,  in  an  action  for  money  had  and 
received.  Jaques  v.  GoUghtly  (2  W.  Bl.  1073.)  But  in  Browning  v. 
Morris  (Cowper,  790),  it  was  decided,  that  where  a  lottery-office  keeper 
pays  money  in  consequence  of  having  insured  the  defendant's  tickets, 
such  contract  being  prohibited  by  the  St.  17  Geo.  3,  c.  46,  he  cannot 
recover  it  back,  though  the  premium  of  insurance  paid  by  the  in- 
sured to  the  lottery-office  keeper  might  be.  The  distinction,  on 
which  this  case  was  decided,  is  very  material  in  the  present  case. 
Lord  Mansfield  referred  to  the  determination  in  Jaques  v.  GoUghtly, 
where  it  was  said,  "  that  the  statute  is  made  to  protect  the  ignorant 
and  deluded  multitude,  who,  in  hopes  of  gain  and  prizes,  and  not 
conversant  in  calculations,  are  drawn  in  by  the  office  keepers."  And 
he  adds,  "  It  is  very  material,  that  the  statute  itself,  by  the  distinc- 
tion it  makes,  has  marked  the  criminal ;  for  the  penalties  are  all  on 
one  side  ;  upon  the  office  keeper.  The  man  who  makes  the  contract 
is  liable  to  no  penalty.  So  in  usury  there  is  no  penalty  upon  the 
party  who  is  imposed  upon."  The  same  distinction  is  noticed  and 
enforced  by  Lord  Ellenborough,  in  Williams  v.  Hedley  (8  East,  378). 
In  that  case  it  was  decided,  that  where  money  was  paid  to  a  plaintiff 
to  compromise  a  qui  tarn  action  for  usury,  it  might  be  recovered  back 
in  an  action  for  money  had  and  received;  because  the  prohibition 
and  penalties  of  the  St.  18  Eliz.  c.  5,  attached  only  on  "the  informer 
or  plaintiff,  or  other  person  suing  out  process  in  the  penal  action, 
making  composition,  etc."  It  was  argued  for  the  defendant  in  that 
case,  "  that  as  the  act  of  the  defendant  co-operated  with  that  of  the 
plaintiff  in  producing  the  mischief  meant  to  be  prevented  and  re- 
strained by  the  statute,  it  was  so  far  illegal,  on  the  part  of  the  de- 
fendant himself,  as  to  preclude  him  from  any  remedy  by  suit  to 
recover  back  money  paid  by  him  in  furtherance  of  that  object ;  and 
that  if  he  was  not  therefore  to  be  considered  as  strictly  in  pari  delicto 
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with  the  plaintiff  in  the  qui  tarn  action,  he  was  at  any  rate  particeps 
crimiiiis,  and  in  that  respect  not  entitled  to  recover  from  his  co-de- 
linquent, money  which  he  had  paid  him  in  the  course  and  prosecution 
of  their  mutual  crime."  This  argument  was  overruled,  and  Lord 
EUenborough  fully  approved  the  doctrine  laid  down  by  Lord  Mans- 
field in  Smith  v.  Bromley,  and  the  decisions  in  the  several  cases  in 
which  that  doctrine  had  been  confirmed.  The  same  distinction  has 
been  recognized  in  other  cases,  and  was  adopted  by  this  Court  in 
Worcester  v.  Eaton  (11  Mass.  E.  376),  in  which  Parker,  C.  J.,  after 
referring  to  the  above  cases,  said :  "  This  distinction  seems  to 
have  been  ever  afterwards  observed  in  the  English  courts ;  and  being 
founded  in  sound  principle,  is  worthy  of  adoption,  as  a  principle  of 
the  common  law  in  this  country." 

The  principle  is,  in  every  respect,  applicable  to  the  present  case, 
and  is  decisive.  The  prohibition  is  particularly  levelled  against  the 
bank,  and  not  against  any  person  liealing  vi^ith  the  bank.  In  the 
words  of  Lord  Mansfield,  "  the  statute  itself,  by  the  distinction  it 
makes,  has  marked  the  criminal."  The  plaintiff  is  subject  to  no 
penalty,  but  the  defendants  are  liable  for  the  violation  of  the  statute 
to  a  forfeiture  of  their  charter.  To  decide  that  this  action  cannot  be 
maintained  would  be  to  secojre  to  the  defendants  the  fruits  of  an  ille- 
gal transaction,  and  would  operate  as  a  temptation  to  all  banks  to 
violate  the  statute,  by  taking  advantage  of  the  unwary  and  of  those 
who  may  have  no  actual  knowledge  of  the  existence  of  the  prohibition 
of  the  statute,  and  who  may  deal  with  a  bank  without  any  suspicion 
of  the  illegality  of  the  transaction  on  the  part  of  the  bank. 

There  is  still  another  ground  on  which  the  plaintiff's  counsel  rely. 
This  action  proceeds  in  disaffirmance  of  an  executory  illegal  contract, 
and  was  commenced  before  the  money  which  the  defendants  con- 
tracted to  pay  was  by  the  terms  of  the  contract  payable ;  the  plaintiff 
therefore  had  a  right  to  rescind  the  contract,  or  rather,  to  treat  it  as 
a  void  contract,  and  to  recover  back  the  consideration  money. 

It  was  so  decided  in  Walker  v.  Chapman  (Lofft,  342),  where  money 
had  been  paid  in  order  to  procure  a  place  in  the  customs,  but  the  place 
had  not  been  procured ;  and  in  an  action  brought  by  the  party  who 
paid  the  money,  it  was  held  that  he  should  recover,  because  the  con- 
tract continued  executory.  This  case  was  cited  with  approbation  by 
BuUer,  J.,  in  Lowry  v.  Bourdieu  (2  Dougl.  470) ;  and  the  distinction 
between  contracts  executed  and  executory,  he.  said,  was  a  sound  one. 
The  same  distinction  has  been  recognized  in  actions  brought  to  re- 
cover back  money  paid  on  illegal  wagers,  where  both  parties  were  in 
pari  delicto.  The  case  of  Tappenden  v.  Randall  (2  Bos.  &  Pul.  467) 
was  decided  on  that  distinction.  Heath,  J.,  said :  "  It  seems  to  me 
that  the  distinction  adopted  by  Mr.  Justice  BuUer  between  contracts 
executory  and  executed,  if  taken  with  those  modifications  which  he 
would  necessarily  have  applied  to  it,  is  a  sound  distinction.  Un- 
doubtedly there  may  be  cases  where  the  contract  may  be  of  a  nature 
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• 

too  grossly  immoral  for  the  court  to  enter  into  any  discussion  of  it ; 
as  where  one  man  has  paid  money  by  way  of  hire  to  another  to  mur- 
der a  third  person.  But  where  nothing  of  the  kind  occurs,  I  think 
there  ought  to  be  locus  paenitentice,  and  that  a  party  should  not  be 
compelled  against  his  will  to  adhere  to  the  contract."  The  same  dis- 
tinction is  recognized  in  several  other  cases.  6  T.  R.  405 ;  1  H.  Bl. 
67 ;  7  T.  R.  636 ;  3  Taunt.  277 ;  4  Taunt.  290. 

In  the  case  of  Aubert  v.  Walsh  (3  Taunt.  277)  the  authorities  were 
considered,  and  the  law  was  definitely  settled  as  above  stated ;  and  it 
does  not  appear  that  it  has  ever  since  been  doubted.  In  Utica  Ins. 
Co.  V.  Kip  (8  Cowen,  20)  the  same  principle  is  recognized,  although 
the  case  was  not  expressly  decided  on  that  point.  The  distinction 
seems  to  be  founded  in  wise  policy,  as  it  has  a  tendency  in  some 
measure  to  prevent  the  execution  of  imlawful  contracts,  and  can  in 
no  case  work  injustice  to  either  party. 

It  is,  however,  denied  by  the  defendant's  counsel  that  the  contract 
in  question  was  executory,  within  the  true  intent  and  meaning  of  these 
decisions  and  the  doctrine  now  laid  down.  This  question  has  not 
been  much  discussed,  and  it  is  not  necessary  to  decide  it  in  the  pres- 
ent case,  the  Court  being  clearly  of  opinion  that  the  plaintiff  is  enti- 
tled to  recover  on  the  other  grounds  mentioned.  We  have  considered 
the  question  as  to  the  distinction  between  executory  and  executed 
contracts,  because  it  may  be  of  some  importance  that  the  law  in  that 
respect  should  not  be  supposed  to  be  doubtful  in  our  opinion,  which 
might  be  inferred,  perhaps,  if  we  should  leave  this  question  unnoticed. 

The  only  remaining  question  is,  whether  the  plaintiff  was  bound  to 
make  a  demand  on  the  bank  before  he  commenced  his  action.  The 
general  rule  is,  that  where  money  is  due  and  payable,  an  action  will 
lie  without  any  previous  demand.  But  where  money  is  deposited  in 
a  bank  in  the  usual  course  of  business,  we  should  certainly  hold  that 
a  previous  demand  would  be  requisite.  But  if  money  should  be  ob- 
tained by  a  bank  by  fraud,  or,  as  in  the  present  case,  by  means  of  an 
illegal  contract,  the  bank  claiming  to  hold  it  under  such  contract, 
there  can  be  no  good  reason  given  why  the  bank  should  be  exempted 
from  the  operation  of  the  general  rule.  In  Clark  v.  Moody  (17  Mass. 
R.  145)  it  was  held,  that  if  a  factor  should  render  an  untrue  account, 
claiming  a  greater  credit  than  he  was  entitled  to,  the  principal  would 
have  a  right  of  action  without  a  demand. 

If  the  defendants  had  sold  to  the  plaintiff  a  post-note  payable  at  a 
future  day,  it  could  hardly  be  doubted  that  an  action  would  lie  to  re- 
cover back  the  consideration  money,  without  any  previous  demand  ; 
and  there  seems  to  be  no  substantial  distinction  between  such  a  case 
and  the  one  in  question.  Judgment  on  default. 
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(37  Wis.  655.  1875.) 

Appeal  from  the  Circuit  Court  of  La  Crosse  County. 

The  complaint  alleges  that  the  plaintiif  is,  and  since  May  1,  1870, 
and  before,  has  been,  a  corporation  created  and  organized  pursuant 
to  the  laws  of  the  State  of  Iowa,  and  is,  and  ever  since  its  organiza- 
tion has  been,  engaged  in  the  business  of  a  common  carrier  on  the 
Mississippi  River  and  its  tributaries,  and  also  in  the  business  of  pur- 
chasing, selling,  and  dealing  in  wheat  and  other  kinds  of  grain  and 
produce ;  that  at  Lansing,  in  the  State  of  Iowa,  in  June,  1870,  the 
plaintiff,  by  its  duly  authorized  agent  entered  into  a  contract  with 
the  defendant  to  purchase  of  the  latter  4,000  bushels  of  wheat,  to  be 
delivered  from  the  mill  of  the  defendant  at  that  place  into  the  barge 
of  the  plaintiff,  immediately,  and  paid  the  defendant  $1,000  on  ac- 
count of  such  purchase ;  and  that  the  plaintiff  furnished  a  suitable 
barge  for  said  wheat  on  the  day  the  contract  was  made ;  but  that  the 
defendant,  although  requested  to  do  so,  failed  to  deliver  the  wheat 
to  the  plaintiff,  or  to  repay  the  $1,000  so  advanced  to  him.  The 
complaint  also  contains  averments  that  the  plaintiff  detained  the 
barge  thus  furnished  for  several  days,  and  that  the  market  price  of 
wheat  advanced  immediately  after  the  contract  was  made.  Judg- 
ment is  demanded  for :  1.  The  $1,000  paid  on  account  of  the  con- 
tract ;  2.  A  specific  sum  as  damages  for  the  breach  of  contract  by  the 
defendant;  and  3,  A  specific  sum  for  the  value  of  the  use  of  the 
barge  while  so  detained. 

The  defendant  admits  in  his  answer  the  making  of  a  contract  with 
the  plaintiff  to  sell  and  deliver  to  it  4,000  bushels  of  wheat,  the  pay- 
ment by  the  plaintiff  of  $1,000  on  the  contract,  and  the  non-delivery 
of  the  wheat.  The  answer  also  contains  allegations  to  the  effect  that 
it  was  the  fault  of  the  plaintiff  that  the  wheat  was  not  delivered,  and 
a  counterclaim  for  damages  suffered  by  the  defendant  by  reason  of 
the  failure  of  the  plaintiff  to  perform  the  contract  on  its  part. 

On  the  trial  of  the  action,  the  circuit  judge  held  that  the  plaintiff 
had  no  power  to  make  the  contract  stated  in  the  pleadings ;  and  the 
jury,  under  the  direction  of  the  judge,  found  for  the  defendant.  A 
motion  for  a  new  trial  was  denied,  and  judgment  for  the  defendant 
entered  pursuant  to  the  verdict ;  from  which  judgment  the  plaintiff 
has  appealed. 

Cameron  and  Losey,  for  the  appellant,  argued,  that  admitting  that 
the  contract  was  void,  the  company  could  recover  back  the  money 
paid  upon  it.  Chitty  on  Con.,  367 ;  Brown  v.  Timmany  (20  Ohio, 
81);  Moll  V.  Raguet  (4  id.  400).  Qreenman  v.  QuHis  (6  Mass.  381); 
$a,mpson  v.  Shaw  (101  id.  145) ;  MoK&e  v,  Manice  (11  Cush.  357) ; 
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Roscoe  on  Ev.,  2.32.  The  defendant,  being  a  party  to  the  contract, 
and  having  received  its  benefits,  is  estopped  from  denying  the  power 
of  the  company  to  make  it.  Glass  Go.  v.  Dewey  (16  Mass.  94)  ; 
Welland  Canal  Co.  v.  Hathaway  (8  Wend.  480) ;  Burns  v.  E.  B.  Go. 
(9  Wis.  450).  The  defendant  is  precluded  from  setting  up  such 
defence.  Farmers'  &  Millers'  Bank  v.  The  Railroad  Go.  (17  id.  372)  ; 
Bissell  V.  R.  R.  Go.  (22  N.  Y.  258)  ;  Parish  v.  Wheeler  (id.  494)  ■ 
Bank  v.  North  (4  Johns.  Ch.  370) ;  Navigation  Go.  v.  Weed  (17  Barb. 
378) ;  State  of  Indiana  v.  Woram  (6  Hill,  37) ;  Steamboat  Go.  v.  Mc- 
Gutcheon  (13  Pa.  14) ;  Palmer  v.  Lawrence  (3  Sandf.  170)  ;  Potter 
V.  Bank  (5  Hill,  490) ;  Suydam  v.  Banki7ig  Co.  (id.  491)  ;  Bank  v. 
Bank  (11  Barb.  213).  This  case  is  distinguished  from  Madison 
Plankroad  Go.  v.  Watertown  Plankroad  Co.  (7  Wis.  59).  That  suit 
was  brought  to  enforce  the  executory  contract  which  was  held  void. 
Here  the  suit  is  to  recover  money  paid  on  a  contract  alleged  to  be 
ultra  vires. 

Wing  and  Prentiss,  for  respondent,  to  the  point  that  the  contract 
was  ultra  vires,  cited  Perrine  v.  Canal  Co.  (9  How.  (U.  S.)  172)  ; 
M.  Plankroad  Go.  v.  W.  Plankroad  Co.  (7  Wis.  69)  ;  Rock  River 
Bank  v.  Sherwood  (10  id.  230) ;  Janesville  Bridge  Go.  v.  Stoughton  (1 
Pin.  667);  Angell  &  Ames  on  Corp.  §§  111,  256.  They  further 
argued  upon  the  evidence  tending  to  support  the  counterclaim,  and 
readiness  of  defendant  to  perform  on  his  part,  that,  conceding  the 
contract  to  be  valid,  the  plaintiff  could  not  recover. 

Lyon,  J.  :  — 

The  articles  of  incorporation  of  the  plaintiff  were  read  in  evidence 
on  the  trial  of  the  cause,  and  it  appears  therefrom  that  the  plaintiff 
was  organized  under  and  by  virtue  of  chapter  52  of  the  revision  of 
1860  of  the  laws  of  Iowa,  entitled  "  Corporations  for  pecuniary  bene- 
fit." The  statute  was  not  put  in  evidence,  and  we  cannot  take  judi- 
cial notice  of  its  provisions.  The  articles  set  forth  the  purposes  for 
which  the  plaintiff  was  organized  as  follows  :  — 

"  It  is  agreed,  first,  that  the  name  of  the  corporation  shall  be  the 
'  JSTorthwestern  Union  Packet  Company,'  and  that  the  general  nature 
of  the  business  shall  be,  to  purchase,  charter,  buy,  build,  own,  and 
control  vessels  to  be  propelled  in  whole  or  in  part  by  steam  or  other- 
wise, for  the  purpose  of  using  them  in  transportation  of  persons  and 
property  on  the  Mississippi  Eiver  and  its  tributaries ;  to  erect,  pur- 
chase, lease,  maintain,  and  own  docks,  wharves,  warehouses,  and  any 
and  all  kinds  of  buildings,  structures,  or  fixtures  necessary  and  useful 
for  carrying  on  the  business  of  navigaton,  freighting,  forwarding, 
storing,  or  transporting  property  or  persons,  or  for  the  purpose  of 
building,  rebuilding,  or  repairing  vessels  of  any  and  every  kind. 
And  it  is  agreed,  further,  that  the  corporation  shall  have  power  to 
lease,  transfer,  assign,  convey,  and  sell  any  and  all  of  its  vessels, 
steamboats,  barges,  wharves,  warehouses,  docks,  and  all  of  its  prop- 
erty of  every  description,  and  to  do  any  and  all  acts  and  things 
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which  may  be  necessary  to  an  economical  and  successful  prosecution 
of  their  said  business;  and,  amongst  other  powers  not  hereinbefore 
enumerated,  it  is  agreed  that  it  shall  have  power  to  borrow  money  in 
its  corporate  capacity  and  name,  and  in  such  capacity  to  make,  exe- 
cute, and  deliver  to  any  person  or  persons,  or  body  corporate  or 
politic,  any  and  all  writings,  notes,  bonds,  mortgages  on  real  estate 
or  personal  property,  or  other  security  of  whatsoever  name  or  kind  ; 
to  enter  into  any  arrangement,  agreement,  or  contract  with  any  per- 
son or  persons,  association,  co-partnership,  or  corporation,  in  refer- 
ence to  the  storing,  forwarding,  or  freighting  of  any  kind  of  property, 
by  this  corporation,  or  to  any  and  all  business  incidental  to  or  arising 
from  the  transportation  of  persons  and  property." 

No  other  or  further  purpose  of  the  organization  is  stated  in  the 
articles,  and  no  other  or  different  business  than  is  mentioned  in 'the 
foregoing  extract  is  authorized  therein. 

In  determining  the  legal  functions  of  the  plaintiff,  the  terms  of 
the  articles  of  incorporation  must  necessarily  control;  and  unless 
these  specify  or  by  necessary  implication  include  the  buying  of  grain, 
the  contract  stated  in  the  pleadings  is  ultra  vires  on  the  part  of  the 
plaintiff. 

It  seems  very  clear  that  the  articles  contemplate  that  the  business 
of  the  plaintiff  should  be  coniined  to  that  of  a  common  carrier  of 
persons  and  property.  Of  course,  as  a  common  carrier,  the  plaintiff 
has  power  to  make  all  contracts  necessary,  perhaps  convenient,  to 
the  carrying  on  of  that  business.  Possibly  it  might  lawfully  pur- 
chase grain  and  other  produce  for  storage  and  shipment,  for  the  pur- 
pose of  keeping  its  warehouses  and  boats  employed,  which  but  for 
such  purchase  would  have  been  unemployed ;  although  such  power, 
even  under  such  circumstances,  may  well  be  doubted.  But  there  is 
nothing  in  the  pleadings  or  testimony  tending  to  show  that  the  con- 
tract under  consideration  was  made  for  any  such  purpose,  or  that  any 
such  contingency  had  arisen.  Hence  the  question  to  be  determined 
is,  whether  the  plaintiff  can  lawfully  buy  and  sell  the  produce  of  the 
country  in  the  same  manner  and. to  the  same  extent  that  a  natural 
person  may. 

We  think  this  question  must  be  answered  in  the  negative.  There 
is  no  necessary  connection  between  the  business  of  a  common  carrier 
and  that  of  buying  and  selling  the  commodities  which  the  carrier 
transports.  Neither  is  the  latter  business  necessarily  or  usually  de- 
pendent upon  the  former.  The  two  are  as  essentially  distinct  as  the 
business  of  the  carrier  and  that  of  the  producer.  It  will  scarcely  be 
claimed  that  the  plaintiff  is  authorized,  under  its  articles  of  incor- 
poration, to  purchase  large  tracts  of  land  on  which  to  raise  grain  and 
other  produce  to  be  stored  in  its  warehouses  and  shipped  over  its 
lines.  If  it  may  not  do  this,  it  is  not  perceived  on  what  principle  it 
may  purchase  the  commodities  instead  of  raising  them.  We  think 
the  principle  is  the  same  in  both  cases.     Moreover,  in  view  of  the 
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fact  that  the  transportation  of  the  products  of  the  country  is  mainly 
controlled  by  powerful  corporations,  representing  immense  aggrega- 
tions of  capital,  there  are  reasons,  if  not  of  public  policy,  certainly 
reasons  which  should  have  much  weight  with  the  Legislature,  for 
confining  common  carriers  to  their  legitimate  business  as  carriers. 
At  least  no  forced  construction  of  their  charters  should  be  sanctioned 
to  enable  them  to  become  producers  or  purchasers  of  such  products. 
By  conBning  them  to  the  proper  business  of  common  carriers,  the 
temptation  to  make  unjust  discriminations  in  the  transportation  of 
their  own  property,  to  the  manifest  injury  and  oppression  of  persons 
having  like  property  for  transportation,  can  only  be  avoided.  Hence, 
while  it  is  conceded  that  the  Legislature  may  confer  upon  a  corpora- 
tion common  carrier  the  right  of  a  natural  person  to  buy  and  sell 
the  commodities  which  it  transports,  it  must  be  held  that  until  so 
conferred  the  right  does  not  exist. 

We  conclude  that  the  contract  set  forth  in  the  pleadings,  as  to  the 
plaintiff,  is  ultra  vires,  and  that  no  claim  for  damages  resulting  from 
a  breach  thereof  can  be  successfully  asserted  by  either  party.  This 
disposes  of  the  counterclaim  of  the  defendant,  and  of  all  claims  of 
the  plaintiff  except  the  claim  to  recover  the  $1,000  paid  on  account 
of  the  attempted  purchase  of  the  wheat. 

But  the  question  remains  whether  the  plaintiff  is  entitled  to  re- 
cover the  $1,000.  If  it  can  recover  it,  no  good  reason  is  perceived 
why  it  may  not  do  so  in  this  action.  The  complaint  states  all  the 
facts  essential  to  be  averred  in  an  action  to  recover  the  same,  except 
that  the  plaintiff  had  no  power  to  make  the  contract,  and  that  omis- 
sion may  be  supplied  by  amendment.  Such  an  amendment  cannot 
prejudice  the  defendant,  for,  in  the  progress  of  the  case  thus  far,  he 
has  constantly  asserted  such  want  of  power  as  a  defence. 

An  extended  discussion  of  the  question  will  not  be  profitable. 
There  are  many  adjudications  in  this  country  and  in  England,  bear- 
ing upon  it,  some  of  which  are  cited  iii  the  brief  of  counsel  for  the 
plaintiff.  The  cases  have  been  carefully  examined,  and  we  think  the 
rule  may  fairly  be  deduced  from  them,  that  when  money  has  been 
paid  upon  an  executory  agreement,  which  is  free  from  moral  turpi- 
tude, and  is  not  prohibited  by  positive  law,  but  which  is  invalid  by 
reason  of  the  legal  incapacity  of  a  party  thereto,  otherwise  capable  of 
contracting,  to  enter  into  that  particular  agreement,  or  for  want  of 
compliance  with  some  formal  requirement  of  the  law  (as  that  the 
contract  shall  be  in  writing,  and  the  like),  the  money  so  paid  may, 
while  the  agreement  remains  executory,  be  recovered  back  by  the 
party  paying  it,  in  an  action  for  money  had  and  received. 

Many  of  the  cases  go  farther,  and  sustain  the  action  when  some  of 
the  foregoing  conditions  are  wanting.  But  the  exigencies  of  this 
case  do  not  require  us  to  determine  how  far  the  rule  may  be  extended, 
or  what  conditions  may  be  omitted  therefrom  without  defeating  the 
action.     The  rule  is  here  stated  most  favorably  for  the  defendant ; 
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and  yet  it  is  clear  that  under  it  the  plaintiff  may  maintain  an  action 
to  recover  the  money  paid  on  the  invalid  agreement.  A  contract  to 
buy  wheat  is  an  innocent  one ;  no  statute  has  prohibited  it ;  and  this 
particular  agreement  is  invalid  only  because  of  the  accident,  that  the 
purchaser  is  a  corporation  instead  of  a  natural  person,  and  happens 
to  lack  authority  to  make  this  particular  contract. 

In  addition  to  the  cases  on  this  subject  cited  by  counsel,  the  fol- 
lowing will  be  found  to  sustain  the  views  above  expressed  :  Bagott  v. 
Orr  (2  Bos.  &  Pul.  472)  ;  Lowry  v.  Bourdieu  (Doug.  468) ;  Aubert  v. 
Walsh  (3  Taunt.  277) ;  Busk  v.  Walsh  (4  id.  290).  In  Thomas  v. 
So  wards  (25  Wis.  631),  the  rule  above  stated  was  applied.  See  also 
Brandeis  v.-  Neustadtl  (13  id.  142).  But  it  is  argued  by  the  learned 
counsel  for  the  defendant,  that  the  case  of  The  M.  W.  &  M.  P.  It.  Co. 
V.  The  W.  &  P.  P.  B.  Go.  (7  Wis.  59)  is  an  authority  fatal  to  the 
plaintiff's  right  to  recover.  That  was  a  mortgage  given  to  secure  the 
performance  of  an  agreement  which  the  court  held  to  be  ultra  vires. 
It  was,  as  Chief  Justice  Whiton  said  in  the  opinion,  an  action 
founded  on  the  agreement  and  on  it  alone.  The  contract  failing, 
the  action  failed  as  a  matter  of  course.  In  strict  obedience  to  the 
authority  of  that  decision,  we  hold  in  this  case,  that  so  far  as  the 
action  is  founded  on  the  void  agreement,  it  cannot  be  maintained. 
Had  that  been  simply  an  action  to  recover  the  amount  paid  by  the 
plaintiff  for  the  use  of  the  defendant,  it  might  have  been  decided 
differently.  But  it  was  not  such  an  action,  and  the  court  did  not 
determine  whether  such  an  action  could  be  maintained.  The  case  is 
not,  therefore,  an  authority  against  the  plaintiff's  right  to  recover  his 
advances  on  account  of  the  void  executory  agreement. 

By  the  Court :  —  The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

A  motion  for  rehearing  was  denied. 


BRADLEY  v.   BALLAED. 
(55  III.  413.    1870.) 

Appeal  from  the  Circuit  Court  of  Cook  County. 

Mk.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court :  — 

This  was  a  bill  in  chancery  brought  by  Bradley  against  Ballard  and 
others,  for  the  purpose  of  enjoining  the  prosecution  of  a  suit  pending 
in  the  Circuit  Court  of  Cook  County,  against  a  corporation  called  "  The 
North  Star  Gold  and  Silver  Mining  Company,"  in  which  complainant 
was  a  stockholder,  upon  certain  promissory  notes  given  by  said  com- 
pany, and  also  to  cancel  certain  other  notes  not  yet  in  suit.     The 
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Court  sustained  a  demurrer  to  the  bill,  ard  the  complainant  not  ask- 
ing to  amend,  a  decree  of  dismissal  was  entered. 

It  appears  by  the  averments  in  the  bill  that  various  persons  asso- 
ciated themselves  together  in  the  city  of  Chicago  in  the  year  1866, 
and  filed  their  articles  of  organization  in  the  Circuit  Court  of  Cook 
County,  under  the  general  incorporation  law,  whereby  they  became 
incorporated  under  the  title  above  stated.  The  statute  requires  the 
certificate  to  state  the  town  and  county  in  which  the  operations  of  a 
company  thus  incorporated  are  to  be  carried  on,  and  the  certificate 
of  this  company  stated  that  their  operations  were  to  be  carried  on  in 
the  city  of  Chicago,  in  the  county  of  Cook  and  State  of  Illinois.  It 
further  appears  from  the  bill  that  the  company  thus  orgjinized  en- 
gaged in  mining  in  the  Territory  of  Colorado,  and  in  the  prosecution 
of  that  work  borrowed  large  sums  of  money,  for  which  the  notes 
described  in  the  bill  were  given,  except  some  that  are  alleged  to  have 
been  given  for  official  salaries.  It  is  not  claimed  that  they  were  not 
given  for  a  full  and  fair  consideration,  but  their  cancellation  is  sought 
upon  the  ground  that  they  were  given  for  money  borrowed  to  enable 
the  company  to  prosecute  a  business  which  it  had  no  power  to  prose- 
cute, and  that  this  purpose  was  known  to  the  lenders  of  the  money. 
It  is  insisted  that,  although  the  business  of  the  corporation  was  min- 
ing, yet,  by  the  terms  of  its  certificate,  it  had  no  power  to  prosecute 
that  business  beyond  the  limits  of  the  city  of  Chicago,  or  certainly 
not  beyond  the  limits  of  this  State. 

Whether  this  is  the  proper  construction  of  the  statute  is  a  question 
we  do  not  find  it  necessary  to  decide.  Conceding  that  it  is,  and  that 
this  corporation  had  no  power  to  engage  in  mining  in  Colorado,  we  are 
still  of  opinion  the  complainant  has  not,  by  his  bill,  entitled  himself 
to  relief.  He  became  a  stockholder  to  the  extent  of  $25,000,  and  from 
the  name  and  character  of  the  company  he  must  have  known  it  was 
organized  for  the  purpose  of  mining  beyond  the  limits  of  this  State. 
He  subsequently  became  one  of  the  directors  of  said  company,  and  it 
is  a  legitimate  inference  from  the  bill  that  at  least  a  part  of  these 
debts  were  created  while  he  was  thus  participating  in  the  control  of 
the  company.  There  is  no  pretence  in  the  bill  that  he  ever,  in  any 
mode,  objected  to  the  mining  operations  of  the  company,  in  Colorado, 
or  to  the  borrowing  of  money  therefor,  and  the  fair,  and,  indeed  un- 
avoidable inference,  from  the  nature  of  the  company,  the  connection 
of  complainant  with  it,  and  the  silence  of  the  bill  in  this  regard,  is 
that  he  did  not  object.  On  what  ground,  then,  can  he  ask  a  court  of 
equity  to  enjoin  the  collection  of  these  notes  ? 

It  is  said  by  counsel  for  complainant,  that  a  corporation  is  not  es- 
topped to  say,  in  its  defence,  that  it  had  not  the  power  to  make  a  con- 
traet  sought  to  be  enforced  against  it,  for  the  reason,  that  if  thus 
estopped,  its  powers  might  be  indefinitely  enlarged.  While  the  con- 
tract remains  unexecuted  on  both  sides,  this  is  undoubtedly  true ; 
when,  under  cover  of  this  principle,  a  corporation  seeks  to  evade  the 
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payment  of  borrowed  money,  on  the  ground  that,  although  it  had 
power  to  borrow  money,  it  expended  the  money  borrowed  in  prose- 
cuting a  business  which  it  was  not  authorized  to  prosecute,  it  is  press- 
ing the  doctrine  of  ultra  vires  to  an  extent  that  can  never  be  tolerated, 
even  though  the  lender  of  the  money  knew  that  the  corporation 
was  transacting  a  business  beyond  its  chartered  powers,  and  that  his 
money  would  be  used  in  such  business,  provided  the  business  itself 
was  free  from  any  intrinsic  immorality  or  illegality. 

Neither  is  it  correct  to  say  that  the  application  to  corporations  of 
the  doctrine  of  equitable  estoppel,  where  justice  requires  it  to  be 
applied,  as  when,  under  a  claim  of  corporate  power,  they  have  received 
benefits  for  which  they  refuse  to  pay,  from  a  sudden  discovery  that 
they  had  not  the  powers  they  had  claimed,  can  be  made  the  means  of 
enabling  them  indefinitely  to  extend  their  powers.  If  that  were  true, 
it  would  be  an  insuperable  objection  to  the  application  of  the  doc- 
trine, even  for  the  purpose  of  preventing  injustice  in  individual  cases. 
But  it  is  not  true.  This  doctrine  is  applied  only  for  the  purpose  of 
compelling  corporations  to  be  honest,  in  the  simplest  and  commonest 
sense  of  honesty,  and  after  whatever  mischief  may  belong  to  the  per- 
formance of  an  act  ultra  vires  has  been  accomplished.  But  while  a 
contract  remains  executory,  it  is  perfectly  true  that  the  powers  of 
corporations  cannot  be  extended  beyond  their  proper  limits,  for  the 
purpose  of  enforcing  a  contract.  Not  only  so,  but  on  the  application 
of  a  stockholder,  or  of  any  other  person  authorized  to  make  the  appli- 
cation, a  court  of  chancery  would  interfere  and  forbid  the  execution 
of  a  contract  ultra  vires.  So  too,  if  a  contract  ultra  vires  is  made 
between  a  corporation  and  another  person,  and,  while  it  is  yet  wholly 
unexecuted,  the  corporation  recedes,  the  other  contracting  party  would 
probably  have  no  claim  for  damages.  But  if  such  other  party  pro- 
ceeds in  the  performance  of  the  contract,  expending  his  money  and 
his  labor  in  the  production  of  values  which  the  corporation  appropri- 
ates, we  can  never  hold  the  corporation  excused  from  payment,  on  the 
plea  that  the  contract  was  beyond  its  power. 

Take,  for  example,  the  case  of  a  corporation  chartered  to  build  a 
railway  from  Chicago  to  Eock  Island.  Under  such  a  charter,  the 
company  would  have  no  power  to  build  steamboats  for  the  purpose  of 
running  a  line  of  such  vessels  between  Eock  Island  and  St.  Louis. 
But  suppose  the  company,  notwithstanding  the  want  of  power,  should 
make  a  contract  for  the  building  of  a  vessel,  and  it  is  built  by  the 
contractor,  and  accepted  and  used  by  the  railway.  Could  any  court 
permit  the  corporation,  when  sued  for  the  value  of  the  vessel,  to 
excuse  itself  from  payment,  on  the  ground  that,  although  it  has  and 
uses  the  steamer,  it  had  no  authority  to  do  so  by  its  charter  ?  Or, 
suppose  that  instead  of  having  a  vessel  built  by  a  contractor  it  em- 
ploys a  superintendent  to  build  it,  and  hires  mechanics  by  the  day. 
Could  it  escape  the  payment  of  their  wages,  on  the  ground  that  it  had 
employed  them  in  a  work  ultra  vires  ? 
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In  cases  of  such  character,  courts  simply  say  to  corporations :  You 
cannot  in  this  case  raise  the  question  of  your  power  to  make  the  con- 
tract. It  is  sufficient  that  you  have  made  it,  and  by  so  doing  have 
placed  in  your  corporate  treasury  the  fruits  of  others'  labor,  and 
every  principle  of  justice  forbids  that  you  be  permitted  to  evade  pay- 
ment by  an  appeal  to  the  limitations  of  your  charter. 

We  are  aware  that  cases  may  be  cited  in  apparent  conflict  with  the 
principles  here  announced,  but  the  tendency  of  recent  decisions  is  in 
harmony  with  them.  While  courts  are  inclined  to  maintain  with 
vigor  the  limitations  of  corporate  action,  whenever  it  is  a  question  of 
restraining  the  corporation  in  advance  from  passing  beyond  the 
boundaries  of  their  charters,  they  are  equally  inclined,  on  the  other 
hand,  to  enforce  against  them  contracts,  though  ultra  vires,  of  which 
they  have  received  the  benefit.  This  is  demanded  by  the  plainest 
principles  of  justice  (2  Kent,  11  Ed.  p.  381,  note),  Zabriskie  v.  C.  O. 
&  G.  B.  B.  Co.  (23  How.  U.  S.  381) ;  Mssell  v.  M.  S.  &  N.  I.  B.  E. 
Co.  (22  N.  Y.  258)  ;  Gary  v.  Cleveland  &  Toledo  B.  B.  Co.  (29  Barb. 
35)  ;  Parish  v.  Wheeler  (22  IST.  Y.  494) ;  Oroff  v.  Am.  Lin.  Th.  Co. 
(21  N.  Y.  124) ;  Argenti  v.  San  Francisco  (16  Cal.  256);  McGluer  v. 
Manchester  &  L.  B.  (13  Gray,  124) ;  Chapman  v.  M.  B.  &  L.  B.  B.  Co. 
(6  Ohio,  137) ;  Hall  v.  Mut.  Fire  Ins.  Co.  (32  N.  H.  297) ;  Bailroad 
Co.  V.  Howard  (7  Wallace,  413). 

If  the  complainant  in  this  case  had,  as  a  stockholder,  asked  a  court 
of  chancery  to  enjoin  this  corporation  from  mining  in  Colorado,  it 
would  have  examined  the  charter,  and  if  it  had  arrived  at  the  con- 
clusion that  such  mining  was  beyond  the  powers  derived  from  filing 
the  certificate  in  question,  under  our  statute,  would  have  issued  the 
injunction.  But  this  he  did  not  do.  On  the  contrary,  he  has  par- 
ticipated in  the  work,  and  so  long  as  there  was  hope  of  gain,  he  was 
willing  the  money  should  be  borrowed  by  which  the  work  was  to  be 
carried  forward.  The  borrowing  of  the  money  was  not,  in  itself,  an 
act  ultra  vires,  nor  was  the  giving  of  the  notes.  The  money  was  not 
borrowed  to  be  used  for  an  illegal  or  immoral  purpose.  The  lenders 
have  been  guilty  of  no  violation  of  law,  nor  wrong  of  any  kind.  The 
corporation  has  received  their  money  and  used  it  for  a  purpose, 
which,  whether  ultra  vires  or  not,  was  unquestionably  the  sole  pur- 
pose for  which  the  corporators  associated  themselves  together,  and 
for  which  this  complainant  became  a  stockholder.  Justice  requires 
the  corporation  to  repay  the  money  it  has  thus  borrowed  and 
expended. 

What  we  have  said  applies  only  to  private  corporations,  organized 
for  pecuniary  gain.  If,  to  increase  their  profits  they  embark  in  enter- 
prises not  authorized  by  their  charter,  still,  as  to  third  persons,  and 
when  necessary  for  the  advancement  of  justice,  the  stockholders  will 
be  presumed  to  have  assented,  since  it  is  in  their  power  to  restrain 
their  officers  when  they  transgress  the  limits  of  their  chartered  au- 
thority.    But  municipal  corporations  stand  upon  a  different  ground. 
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They  are  not  organized  for  gain,  but  for  the  purpose  of  government, 
and  debts  illegally  contracted  by  their  officers  cannot  be  made  binding 
upon  the  taxpayers,  from  the  presumed  assent  of  the  latter. 

There  are  some  vague  charges  in  the  bill  of  conspiracy  between  the 
holders  of  the  notes  upon  which  suit  has  been  brought  and  some  of 
the  directors,  but  no  facts  are  alleged  showing,  or  tending  to  show, 
any  wrongful  or  fraudulent  intent.  The  alleged  conspiracy  seems 
merely  to  be  an  understanding  between  the  holders  of  the  notes  and 
the  majority  of  the  directors,  by  which  the  latter  will  allow  the  for- 
mer to  obtain  judgment  on  their  notes,  and  we  do  not  perceive  why 
they  should  not.  If  the  complainant  has  had  the  misfortune  to  asso- 
ciate himself  with  persons  of  less  pecuniary  responsibility  than  him- 
self for  the  purpose  of  carrying  on  a  hazardous  business,  in  which 
heavy  debts  have  been  incurred,  it  is  a  misfortune  of  which  the 
courts  cannot  relieve  him,  merely  on  a  vague  and  general  charge  of 
conspiracy  against  his  fellow  stockholders  or  directors.  No  facts  are 
alleged  in  this  bill  which  can  be  made  the  foundation  of  relief.  As 
before  remarked,  the  counsel  of  appellant  has  presented  his  case  sim- 
ply on  the  question  of  corporate  power.  We  are  of  opinion  the  de- 
murrer was  properly  sustained  to  the  bill.  Decree  affirmed. 

Me.  Justice  Scott  dissents. 


WHITNEY  ARMS   COMPANY  v.   BARLOW. 

(63  N.  Y.  62.     1875.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior  Court 
of  the  city  of  New  "York,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict.     (Reported  below,  6  J.  &  S.  554.) 

This  action  was  brought  against  defendants  as  trustees  of  the 
American  Seal  Lock  Company,  a  corporation  organized  under  the 
general  manufacturing  act  (chap.  40,  Laws  of  1848),  to  enforce  the 
statutory  liability  to  pay  the  debts  of  said  corporation  becaiise  of  an 
alleged  failure  to  make,  publish,  and  file  annual  reports. 

Said  corporation  was  organized  in  May,  1871.  Its  capital  stock 
was  $300,000,  all  of  which  was  issued  to  pay  for  certain  patent  rights 
purchased  by  the  company.  No  report  was  made  and  filed  until 
January  19,  1872,  when  a  report  was  made,  verified,  and  filed,  contain- 
ing the  following  statement :  — 

"The  amount  of  the  capital  stock  of  this  company,  and  which  has 
been  issued  for  the  purchase  of  patent  rights  and  which  has  not  been 
paid  in  cash,  is  $300,000 ;  amount  of  existing  debts,  145,393.88." 

A  report,  similar  as  to  the  statement  of  capital  stock,  was  filed 
January  18,  1873.  On  the  6th  October,  1871,  said  corporation 
entered  into  a  contract  with  plaintiff  by  which  the  latter  agreed  to 
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manufacture  and  deliver  20,000  railroad  locks  to  be  paid  for  sixty 
days  after  delivery.  Plaintiff  made  and  delivered  10,000  locks  under 
the  contract  when,  by  mutual  agreement,  the  contract  was  suspended 
as  to  the  residue.  The  evidence  as  to  the  time  of  delivery  was  con- 
flicting and  uncertain,  but  the  balance  of  testimony  was  to  the  effect 
that  a  few  were  delivered  in  December,  1871 ;  the  greater  portion  in 
January,  and  a  few  in  February,  1872.  Two  notes  were  given  by 
defendant's  company  for  the  purchase-price  at  two  months,  one  dated 
January  24,  1872,  the  other  January  31,  1872. 

Plaintiff  is  a  corporation  organized  in  the  State  of  Gonnecticnt,  as 
declared  by  its  charter  "for  the  purpose  of  manufacturing  every 
variety  of  fire-arms  and  other  implements  of  war,  caps,  cartridges, 
balls,  and  like  munitions  of  war  applicable  to  the  use  of  fire-arms, 
and  all  kinds  of  machinery  adapted  for  the  construction  thereof  and 
otherwise." 

The  court  directed  a  verdict  for  the  plaintiff  for  the  amount  of  the 
indebtedness,  which  was  rendered  accordingly. 

Allen,  J. :  — 

But  a  small,  if  any,  portion  of  the  debt  for  which  a  recovery  was 
had  accrued  prior  to  the  making  and  publishing  of  the  report  by  the 
corporation  in  January,  1872,  and  if  that  document  was  in  conformity 
to  the  statute  requiring  annual  reports  by  manufacturing  corpora- 
tions, and  a  substantial  compliance  with  the'  requisition  of  the  act, 
the  appellants  are  entitled  to  a  reversal  of  the  judgment. 

The  trustees  of  a  manufacturing  corporation  are  chargeable  with 
the  debts  of  the  company,  upon  failure  of  the  corporation  within 
twenty  days  from  the  first  day  of  January  in  each  year  to  make, 
publish,  and  file,  as  prescribed  by  the  act,  a  verified  report,  "  which 
shall  state  the  amount  of  capital  and  of  the  proportion  actually  paid 
in,  and  the  amount  of  its  existing  debts."  Laws  of  1848,  chap.  40, 
§  12.  At  the  time  of  the  enactment  of  this  law  payment  of  the 
capital  stock  of  this  class  of  corporations  was  required  to  be  in 
money.  By  a  subsequent  statute  (Laws  of  1853,  chap.  333)  trustees 
of  such  corporations  were  authorized  to  purchase  mines  and  other 
property,  and  to  issue  stock  to  the  value  thereof  in  payment  therefor. 
The  same  statute  enacted  that  in  all  statements  and  reports  of  the 
company  to  be  published,  the  stock  so  issued  should  not  be  stated  or 
reported  as  being  issued  for  cash  paid  into  the  company,  but  should 
be  reported  in  this  respect  according  to  the  fact.  The  form  of  the 
report,  as  prescribed  by  the  twelfth  section  of  the  original  act  (supra), 
was  that  thus  modified  in  all  cases  where  the  whole  or  part  of  the 
capital  stock  was  issued  in  payment  for  property  purchased  instead 
of  for  cash.  The  reports  should  in  all  essential  particulars  comply 
with  these  statutes.  The  facts  need  not  necessarily  be  stated  with 
technical  or  grammatical  precision  and  accuracy,  but  they  must  siib- 
stantially  appear  and  be  verified  by  the  oath  of  the  president  and  a 
majority  of  the  trustees,  and  so  distinctly  stated  that,  if  untrue,  per- 
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jury  could  be  assigned  or  an  action  maintained  by  any  one  sustaining 
legal  injury  from  the  misstatement. 

The  reports  of  corporations  should  receive  a  reasonable  interpreta- 
tion and  excessive  nicety  or  exactness  should  not  be  exercised  in 
bringing  them  to  the  test  of  the  statutes. 

It  cannot  be  denied  that  the  report  made  by  the  American  Seal 
Lock  Company  in  1872  is  ambiguous,  and  it  is  very  plausibly  urged 
that  it  is  entirely  consistent  with  a  capital  stock  greatly  in  excess  of 
the  amount  stated  as  having  been  issued  on  the  purchase  of  patent 
rights,  as  well  as  with  the  other  fact  that  there  was  capital  stock  of 
the  company  for  which  cash  had  been  paid  in.  The  argument  is  that, 
leaving  out  the  first  copulative,  the  statement  is,  in  terms,  that  the 
amount  of  the  capital  stock  which  had  been  issued  for  the  purchase 
of  patent  rights,  and  which  had  not  been  paid  in  cash,  was  $300,000, 
and  that  such  statement  would  have  been  literally  true  if  the  capital 
stock  had  been  $1,000,000  and  all  but  the  $300,000,  had  been  paid  in 
cash,  or  had  not  been  paid  for  at  all.  It  is  then  said  that  the  inser- 
tion of  the  copulative  "  and,"  so  as  to  make  it  read  that  the  capital 
stock  of  the  company  and  which  had  been  issued  for  the  patent  rights, 
etc.,  does  not  alter  the  sense  upon  any  grammatical  interpretation,  or 
as  it  would  be  understood  by  the  casual  or  ordinary  reader,  or  those 
for  whose  benefit  and  protection  the  report  and  publication  are 
required. 

But  the  statute  is  in  one  sense  and  for  some  purposes,  as  adjudged 
by  this  court,  of  a  penal  character,  in  so  far  as  it  subjects  the  trustees 
to  liability  for  the  debts  of  the  corporation  for  their  neglect  to  make 
the  report ;  and  while  it  is  also  remedial,  as  it  confers  upon  the  credi- 
tor a  remedy  for  his  debt  and  takes  from  the  governing  body  of  the 
corporation  the  shield  and  protection  of  the  corporate  organization, 
and  holds  them  to  a  personal  liability  for  debts  contracted,  the 
reports  and  statements  of  the  corporation,  made  and  published  pro- 
fessedly in  compliance  with  the  statute,  should  receive  a  liberal  in- 
terpretation, and  the  benefit  of  any  doubt  as  to  the  true  sense  and 
meaning  of  the  document  be  given  to  the  trustees  sought  to  be 
charged.  This  is  a  reasonable  rule,  in  the  absence  of  any  evidence, 
in  or  out  of  the  report,  of  an  intent  to  evade  the  statute  and  put 
forth  a  report  false  or  deceptive  ;  and  when  the  report,  read  and  in- 
terpreted as  claimed  by  the  trustees,  is  true  in  fact.  The  court  is  of 
the  opinion  that  the  report  now  under  review,  notwithstanding  the 
criticism  to  which  it  is  fairly  subject,  should,  in  the  application  of 
these  principles  and  in  view  of  the  fact  that  the  entire  capital  of  the 
corporation  was,  at  the  time  it  was  made,  but  $300,000,  and  the  whole 
amount  had  been  issued  in  payment  for  patent  rights,  be  deemed  a 
fair  and  full  compliance  with  the  statute,  thus  saving  the  forfeiture 
which  the  trustees,  upon  any  other  interpretation,  would  have  in- 
curred. In  any  view  of  the  report,  it  did  not  exaggerate  the  resources 
and  condition  of  the  company. 
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As  it  is  left  in  doubt  whether  some  portion  of  the  debt  did  not  ac- 
crue during  the  default  of  1871,  and  as  other  questions  may  arise,  it 
is  necessary  to  consider  the  other  objections  taken  by  the  appellant 
to  the  judgment. 

It  must  be  conceded  that  the  manufacturing  and  vending  of  "  rail- 
road locks  "  is  not  within  the  purposes  for  which  the  plaintiff  was 
incorporated,  or  within  the  powers  conferred  by  its  charter.  Neither 
is  such  business  incidental  to  the  purposes  of  the  incorporation,  or  in 
any  way  necessary  to,  or,  as  far  as  appears,  even  an  aid  in  the  exer- 
cise of  the  powers  conferred  upon  the  plaintiif  by  its  constitution,  so 
that  it  could  be  regarded  as  among  the  implied  powers  granted  by 
the  Legislature  and  assumed  by  the  corporators. 

Did  the  question  now  made  arise  upon  an  application  by  the  stock- 
holders and  corporators  to  restrain  the  corporate  agents  from  apply- 
ing the  corporate  funds  to  purposes  foreign  to  the  corporation,  or 
engaging  in  business  outside  of  that  for  which  the  company  was 
formed,  or  on  proceedings  by  the  sovereign  power  to  annul  the  char- 
ter for  an  abuse  of  the  powers  granted,  or  in  a  proceeding  to  enforce 
and  for  the  performance  of  an  executory  contract,  where,  upon  a 
rescission  or  annulling  the  agreement,  both  parties  would  have  the 
same  position  as  if  no  contract  had  been  made,  the  rules  of  decision 
would  be  different  from  those  which  must  prevail  in  the  present 
action.  In  either  of  the  cases  suggested  it  is  very  likely  the  courts 
would  be  compelled  to  give  full  effect  to  the  objection,  and  hold  the 
business  unauthorized  and  a  violation  of  the  charter  and  a  forfeiture 
of  the  chartered  rights,  and  the  contract  null,  and  refuse  to  perform 
it  or  give  effect  to  it.  The  manufacture  of  the  locks,  or  contract  to 
sell  them  to  the  Seal  Lock  Company,  were  not  acts  immoral  in  them- 
selves or  forbidden  by  any  statute,  neither  mala  in  sese  nor  mala  pro- 
hibita,  so  as  to  make  the  contract  illegal  and  incapable  of  being  the 
foundation  of  an  action,  —  such  a  contract  as  the  law  will  not  recog- 
nize or  enforce,  but  applying  the  maxim  ex  facto  iUioito  non  oritur 
actio,  leave  the  parties  as  it  finds  them. 

When  acts  of  corporations  are  spoken  of  as  vltra  vires,  it  is  not  in- 
tended that  they  are  unlawful  or  even  such  as  the  corporation  cannot 
perform,  but  merely  those  which  are  not  within  the  powers  conferred 
upon  the  corporation  by  the  act  of  its  creation,  and  are  in  violation 
of  the  trust  reposed  in  the  managing  board  by  the  shareholders,  that 
the  affairs  shall  be  managed  and  the  funds  applied  solely  for  carry- 
ing out  the  objects  for  which  the  corporation  was  created.  Earl  of 
Shrewsbury  v.  North  Staffordshire  E.  Co.  (L.  R.  12,  1  Eq.  593)  ; 
Tai/lor  V.  Chichester  and  Midhurst  B.  Co.  (L.  R.  2  Exch.  356)  ; 
Bissell  V.  Mich.  C.  R.  Co.  (22  N.  Y.  258). 

Whether  the  contract  as  originally  made  was  ultra  vires  is  not  a 
very  important  inquiry  at  this  time.  If  it  was,  the  State  under 
whose  sovereignty  it  dwells  and  by  whose  act  and  favor  it  exists,  has 
no  interest  in  arresting  its  action  for  the  recovery  of  moneys  equita- 
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bly  due  upon  a  contract  fully  executed  aud  a  work  fully  accomplished, 
whatever  may  be  its  right  to  annul  its  charter.  The  shareholders, 
whose  confidence  has  been  abused  and  whose  funds  have  been  diverted 
from  their  proper  use,  have  a  direct  interest  in  reclaiming  and  restor- 
ing to  proper  custody  and  applying  to  legitimate  uses  the  funds 
which  have  been  diverted  and  improperly  used  for  purposes  dehors 
the  legitimate  business  of  the  corporation.  The  idea  of  ultra  vires 
should  not  as  a  general  rule  prevail,  whether  interposed  for  or  against 
a  corporation,  when  it  would  not  advance  justice,  but  on  the  con- 
trary would  accomplish  a  legal  wrong. 

Here,  as  between  two  corporations,  the  debtor  and  creditor  corpo- 
ration, the  contract  has  been  fully  performed  by  the  creditor,  the 
plaintiff  in  this  action,  and  the  Seal  Lock  Company  has  received  the 
full  consideration  of  its  promise  to  pay.  The  plaintiff  has  parted 
with  its  property  to  the  latter  corporation,  and  unless  a  legal  liabil- 
ity exists  on  the  part  of  the  latter  to  pay,  the  plaintiff  can  neither 
reclaim  the  property  or  recover  compensation,  and  under  this  techni- 
cal plea  a  great  wrong  will  be  perpetrated.  A  purchaser  who  ac- 
quired by  contract,  and,  under  an  agreement  to  pay  for  it,  the  property 
of  a  corporation,  cannot  defeat  the  claim  for  the  purchase-price  by 
impeaching  the  right  of  the  corporation  to  become  the  owner  of  the 
property.  One  who  has  received  from  a  corporation  the  full  consid- 
eration of  his  engagement  to  pay  money,  either  in  services  or  prop- 
erty, cannot  avail  himself  of  the  objection  that  the  contract  thus 
fully  performed  by  the  corporation  was  ultra  vires,  or  not  within  its 
chartered  privileges  and  powers.  It  would  be  contrary  to  the  first 
principles  of  equity  to  allow  such  a  defence  to  prevail  in  an  action 
by  the  corporation. 

It  is  now  very  well  settled  that  a  corporation  cannot  avail  itself  of 
the  defence  of  ultra  vires  when  the  contract  has  been,  in  good  faith, 
fully  performed  by  the  other  party,  and  the  corporation  has  had  the 
full  benefit  of  the  performance  and  of  the  contract.  If  an  action 
cannot  be  brought  directly  upon  the  agreement,  either  equity  will 
grant  relief  or  an  action  in  some  other  form  will  prevail.  The  same 
rule  holds  e  converso.  If  the  other  party  has  had  the  benefit  of  a  con- 
tract fully  performed  by  the  corporation,  he  will  not  be  heard  to 
object  that  the  contract  and  performance  were  not  within  the  legiti- 
mate powers  of  the  corporation.  Sx  parte  Chippendale  (4  De  G. 
M.  &  G.  19) ;  In  re  National  P.  B.  Build.  Soc.  (L.  R.  5  Chy.  Appeals, 
309)  ,  In  re  Cork,  etc.  R.  C.  (4  id.  748)  ;  Fishmongers''  Co.  v.  Robertson 

(5  McG.  131). 

The  only  justification  for  such  a  plea  by  an  individual  sued  upon  a 
contract  with  a  corporation  is,  that  the  obligation  is  not  mutual,  as 
the  other  party,  the  corporation,  would  not  be  bound  by  it.  The 
objection  to  such  a  defence  in  an  action  upon  an  executed  contract  is 
given  by  Tindal,  C.  J.,  in  the  case  last  cited,  in  these  words : 
"  Upon  the  general  ground  of  reason  and  justice,  no  such  answer  can 

VOL.  I.— 17 
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be  set  up.  The  defendants  having  had  the  benefit  of  the  perform- 
ance by  the  corporation  of  the  several  stipulations  into  which  they 
entered,  have  received  the-  consideration  for  their  own  promises ; 
such  promise  by  them  is,  therefore,  not  nudum  pactum  ;  they  never 
can  want  to  sue  the  corporation  upon  the  contract  in  order  to  enforce 
the  performance  of  their  stipulations  which  have  been  already  volun- 
tarily performed,  and  therefore  no  sound  reason  can  be  suggested 
why  they  should  justify  their  refusal  to  perform  the  stipulations 
made  by  them  on  the  ground  of  inability  of  the  corporation,  which 
suit  they  can  never  want  to  sustain." 

The  same  principle  was  adjudged  in  R.  and  B.  R.  Go.  v.  Proctor 
(29  Vt.  93),  Ch.  J.  Eedfield  saying  :  "  The  only  wrong  in  the  directors 
is  in  having  exceeded  their  powers ;  the  transaction  with  the  defend- 
ants, so  far  as  it  goes,  will  tend  to  restore  a  portion  of  the  money  to 
its  rightful  proprietor,  and  of  this  the  defendants  ought  not  to  com- 
plain as  they  are  confessedly  solicitous  to  bring  the  directors  of  the 
plaintiff's  company  back  to  their  legitimate  functions."  See  also, 
Farmers'  and  Millers'  Bank  v.  D.  and  M.  R.  Co.  (17  Wis.  372). 

The  same  equitable  principle  was  intimated  by  Ch.  J.  Kent,  in 
Silver  Lake  Bank  v.  North  (4  J.  Ch.  370).  Parish  v.  Wheeler  (22 
N.  Y.  494)  proceeds  and  was  adjudged  upon  this  general  rule,  Ch.  J. 
Comstock  enunciating  the  doctrine  that  "the  executed  dealings  of 
corporations  must  be  allowed  to  stand  for  and  against  both  parties, 
where  the  plainest  rules  of  good  faith  require." 

Palmer  v.  Lawrence  (3  Sandf.  Sup.  Ct.  E.  161)  lays  down  the 
proposition  in  more  comprehensive  terms.  Judge  Duer,  speaking  for 
the  court,  says :  "  The  general  rule  which  is  fairly  deducible  from 
all  the  cases  on  this  subject  is,  that  a  defendant  who  has  contracted 
with  a  corporation  de  facto  is  never  permitted  to  allege  any  defect  in 
its  organization  as  affecting  its  capacity  to  contract  or  sue."  The 
proposition  may  not  be  true  in  respect  to  contracts  executory  and 
wholly  unexecuted  ;  we  do  not  pass  upon  that.  It  was  decided  in 
the  Steam  Navigation  Co.  v.  Weed  (17  Barb.  378),  that  when  it  was  a 
simple  question  of  capacity  to  contract  arising  either  on  a  question 
of  regularity  of  organization  or  of  powers  conferred  by  the  charter,  a 
party  who  has  had  the  benefit  of  the  contract  cannot  be  permitted,  in 
an  action  founded  upon  it,  to  question  its  validity.  Judge  Parker's 
opinion,  to  which  nothing  need  be  added,  is  well  fortified  by  the 
many  cases  to  which  he  refers,  and  which,  aside  from  the  argument 
of  the  learned  judge,  abundantly  sustain  the  judgment.  Among 
the  cases  referred  to  and  commented  upon  by  Judge  Parker,  are 
Silver  Lake  Bank  v.  North  {supra)  ;  State  of  Indiana  v.  Woram  (6 
Hill,  37) ;  Chester  Glass  Co.  v.  Dewey  (16  Mass.  94)  ;  Steamboat  Co. 
v.  McGutcheon  (13  Penn.  St.  E.  13). 

It  is  very  evident,  as  well  upon  principle  as  upon  authority,  that 
had  this  action  been  against  the  debtor  corporation  the  objection  that 
the  contract  was  not  authorized  by  the  charter  of  the  plaintiff  would 
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have  been  untenable  and  the  plaintiff  would  have  been  entitled  to 
recover. 

Does  the  defendant  and  appellant  stand  in  a  different  position,  or 
can  he  avail  himself  of  a  defence  to  the  original  cause  of  action  of 
which  the  corporation  could  not  ?  There  may  be  defences  personal 
to  the  defendant,  but  objections  which  go  to  the  foundation  of  the 
claim  and  demand  against  and  the  obligation  of  the  corporation  are 
not  personal  to  one  sued  as  trustee  upon  the  statutory  liability.  The 
debt  must  be  proved  by  evidence  competent  against  the  defendants. 
The  facts  upon  which  the  debt  is  founded  must  be  proved.  The 
naked  admissions  of  the  corporation  or  judgment  against  the  corpora- 
tion are  not  evidence  against  the  trustees.  They  are  res  inter  alios 
acta  ;  but  when  facts  are  proved  which  would  establish  the  existence 
of  a  debt  against  the  corporation,  the  liability  of  the  trustees  for  the 
debt  follows  upon  the  proof  of  the  other  facts  upon  which  the  liabil- 
ity is  made  by  statute  to  depend.  A  debt  necessarily  results  from 
the  acts  of  the  corporation ;  and  whether  such  acts  are  such  as,  in 
themselves,  create  or  constitute  an  obligation,  or  such  as  will  at  law 
estop  the  corporation  from  denying  its  liability,  is  not  important. 
The  trustees  are,  by  the  statute,  made  privies  to  the  acts  and  doings 
of  the  corporation  in  the  transaction  of  its  business  resulting  in  a 
pecuniary  debt  or  liability.  When  it  is  proved  that  the  corporation 
has  received  property  from  others  under  a  promise  to  pay,  under  cir- 
cumstances which  the  law  would  adjudge  sufficient  to  charge  the 
corporation  for  the  purchase-price,  a  debt  is  established,  which  the 
trustees  cannot  dispute,  although  perchance  the  corporation  might, 
for  any  reason,  have  refused  to  accept  the  property ;  and  had  it  done 
so  no  legal  liability  would  have  resulted. 

In  Jones  v.  Barlow  (decided  in  June  last,  not  yet  reported),  we 
held  that  the  liability  of  a  trustee,  upon  the  failure  of  the  corpora- 
tion to  make  the  annual  report  called  for  by  the  statute,  was  co- 
extensive and  concurrent  with  that  of  the  corporation,  quoad  the 
debt  which  was  sought  to  be  fixed  upon  him ;  that  there  must  be 
not  only  an  existing  debt  against  the  corporation,  but  a  debt  presently 
due,  and  for  the  recovery  of  which  an  action  would  lie  against  the 
corporation ;  and  that  if  the  corporation  was  not  suable  by  reason  of 
a  novation  or  renewal  of  the  debt,  an  action  would  not  lie  against  the 
trustee.  We  gave  the  defendant  the  benefit  of  that  rule.  Applying 
the  same  principles  here,  and  for  the  reasons  assigned  in  the  prevail- 
ing opinion  there  given,  we  are  constrained  -to  hold,  that  if  a  valid 
debt  exists  against  the  corporation,  to  which  there  is  no  good  defence 
at  law  or  equity  in  behalf  of  the  corporation,  it  must  be  adjudged 
and  held  a  valid  debt  where  the  trustee  is  sought  to  be  charged  with 
its  payment.  This  necessarily  follows  as  the  converse  of  the  decision 
in  Jones  v.  Barlow.  The  first  step  is  taken  in  establishing  the  liabil- 
ity of  the  trustees  where  the  facts  proved  would  entitle  the  plaintiff 
to  a  judgment  against  the  corporation  for  the  debt  in  suit.     That 
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establishes  the  existence  of  a  debt  against  the  corporation ;  and  upon 
proof  of  the  other  facts,  viz.,  the  trusteeship  and  default  in  mak- 
ing the  report,  the  liability  of  the  trustee  is  proven  and  judgment 
must  go  against  him.  Other  questions  may  arise  in  respect  to  the 
report  of  1873,  and  we  do  not  pass  upon  that. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costs  to 
abide  event. 

All  concur.  Judgment  reversed. 


SLATEE  WOOLLEN  COMPANY  v.  LAMB. 
(143  Mass.  420.  1887.) 

Contract,  upon  an  account  annexed,  for  goods  sold  and  delivered. 
At  the  trial  in  the  Superior  Court,  before  Bacon,  J.,  the  jury  returned 
a  verdict  for  the  plaintiff;  and  the  defendant  alleged  exceptions, 
which  were  disallowed  by  the  presiding  judge.  The  defendant  filed 
a  petition  in  this  court  to  prove  his  exceptions.  The  case  was  re- 
ferred to  a  commissioner,  who  made  his  report ;  and  the  case  was 
argued  on  the  question  whether  the  exceptions  alleged  were  true,  and 
also  on  the  question  whether,  if  they  were  true,  they  should  be  sus- 
tained.   The  facts  material  to  the  point  decided  appear  in  the  opinion. 

Field,  J. :  — 

If  we  assume  that  the  truth  of  the  exceptions  has  been  established, 
we  think  that  they  must  be  overruled.  The  substance  of  the  defend- 
ant's contentions  is,  that  the  Slater  Woollen  Company,  having  been 
incorporated  "  for  the  purpose  of  manufacturing  fabrics  of  wool  and 
worsted  or  of  a  mixture  thereof  with  other  textile  materials,"  could 
not,  by  and  in  the  name  of  persons  who  were  in  fact  keeping  a  store 
as  its  agents,  but  whose  agency  was  undisclosed,  sell  groceries,  dry 
goods,  and  other  similar  articles  to  the  defendant,  who  was  not  em- 
ployed by  the  company,  and  then  maintain  an  action  against  him  to 
recover  either  the  price  or  the  value  of  the  goods  sold. 

If  the  goods  were  the  property  of  the  plaintiff,  and  were  sold  by 
its  agents,  the  plaintiff  can  sue  as  an  undisclosed  principal. 

It  was  said  of  Chester  Glass  Go.  v.  Dewey  (16  Mass.  94)  in  Davis 
v.  Old  Colony  Railroad  (131  Mass.  258,  273),  that  "The  leading 
reason  assigned  was,  '  the  Legislature  did  not  intend  to  prohibit  the 
supply  of  goods  to  those  employed  in  the  manufactory ; '  in  other 
words,  the  contract  sued  on  was  not  ultra  vires.  That  reason  being 
decisive  of  the  case,  the  further  suggestion  in  the  opinion,  'besides, 
the  defendant  cannot  refuse  payment  on  this  ground  ;  but  the  Legis- 
lature may  enforce  the  prohibition,  by  causing  the  charter  to  be  re- 
voked, when  they  shall  determine  that  it  has  been  abused,'  was,  as 
has  been  since  pointed  out,  wholly  obiter  dictum."  But  the  weight  of 
authority,  we  think,  supports  the  last  reason  given,  in  its  application 


CHAP,  v.]  DAY   V.    SPIRAL   SPEINGS   BUGGY   COMPANY.  261 

to  the  facts  of  the  present  case.  There  is  a  distinction  between  a 
corporation  making  a  contract  in  excess  of  its  powers,  and  making  a 
contract  which  it  is  prohibited  by  statute  from  making,  or  which  is 
against  public  policy  or  sound  morals  ;  and  there  is  also  a  distinction 
between  suing  for  the  breach  of  an  executory  contract  and  suing  to 
recover  the  value  of  property  which  has  been  received  and  retained 
by  the  defendant  under  a  contract  executed  on  the  part  of  the 
plaintiff. 

If  it  be  assumed,  in  favor  of  the  defendant,  that  the  contracts  of 
sale  in  the  case  at  bar  were  ultra  vires  of  the  corporation,  they  were 
not  contracts  which  were  prohibited,  or  contracts  which  were  void  as 
against  public  policy  or  good  morals ;  the  defect  in  them  is,  that  the 
corporation  exceeded  its  powers  in  making  them.  The  defendant, 
under  these  contracts,  has  received  the  goods,  and  retained  and  used 
them.  Either  the  corporation  must  lose  the  value  of  its  property,  or 
the  defendant  must  pay  for  it ;  in  such  an  alternative,  courts  have 
held,  on  one  ground  or  another,  that  an  action  can  be  maintained 
when  the  sole  defect  is  a  want  of  authority  on  the  part  of  the  cor- 
poration to  make  the  contract.  We  think  that  the  corporation  can 
maintain  an  action  of  contract  against  the  defendant  to  recover  the 
value  of  the  goods.  The  defendant  is  not  permitted  to  set  up  this 
want  of  authority  as  a  defence ;  and,  as  the  form  of  the  transaction 
was  that  of  contract,  such  should  be  the  form  of  the  action. 

We  are  not  required  to  determine  whether  an  action  can  be  main- 
tained to  recover  the  price,  as  distinguished  from  the  value  of  the 
goods,  as  no  exception  has  been  taken  to  the  measure  of  damages. 
Chester  Glass  Co.  v.  Dewey  (ubi  supra)  ;  Whitney  Arms  Go.  v.  Barlow 
(63  N.  Y.  62)  ;  Woodruff  v.  Eastern  Railroad  (93  N.  Y.  609)  ;  Nas- 
sau Bank  v.  Jones  (95  N.  Y.  115) ;  Pine  Grove  Township  v.  Talcott 
(19  Wall.  666,  679) ;  National  Bank  v.  Matthews  (98  U.  S.  621)  ; 
National  Bank  v.  Whitney  (103  U.  S.  99.)  See  Whitney  v.  Leomin- 
ster Savings  Bank  (141  Mass.  85)  ;  Bowditch  v.  New  England  Ins. 
Co.  (141  Mass.  292)  ;    Wright  v.  Pipe  Line  Co.  (101  Penn.  St.  204). 

Exceptions  overruled. 


DAY  V.   SPIEAL  SPRINGS  BUGGY  COMPANY. 
(57McA.  146.    1885.) 

Assumpsit.     Plaintiff  had  judgment. 

COOLEY,  C.  J. :  — 

This  action  is  brought  to  recover  the  value  of  thirty-two  tons  of 
the  article  called  "  Excelsior,"  which  had  been  received  by  the  de- 
fendant of  the  plaintiff. 

The  defendant  is  a  corporation,  organized,  as  its  articles  of  asso- 
ciation state,  "  to  purchase  material  for,  and  manufacture  and  sell, 
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carriages  and  carriage  and  harness  hardware ;  also  for  the  disposing 
of  the  right  to  maimfacture  on  royalty  the  spiral  buggy-spring, 
Smith's  patent."  In  the  manufacture  of  carriages  excelsior  is  used 
for  upholstering  seats  and  backs,  but  for  no  other  purpose.  The 
place  of  business  of  defendant  is  Grand  Eapids,  Michigan. 

It  was  shown  on  the  trial  that  in  April,  1883,  defendant  contracted 
with  one  Hulz,  of  Chicago,  to  sell  and  deliver  to  him  in  Chicago  one 
hundred  and  seventy-four  tons  of  excelsior,  the  delivery  to  be  made 
at  the  rate  of  two  car-loads  a  month,  and  the  price  to  be  fourteen 
dollars  a  ton.  For  the  purposes  of  this  contract  defendant  then  bar- 
gained with  the  plaintiff  that  she  should  manufacture  the  requisite 
quantity  of  excelsior  and  deliver  it  on  board  cars  or  boat  at  Grand 
Eapids,  billed  to  Hulz  at  Chicago.  The  price  to  be  paid  by  defend- 
ant was  eleven  dollars  and  fifty  cents  a  ton,  which,  after  paying 
costs  of  transportation,  would  leave  to  defendant  a  profit  on  the  sale 
to  Hulz.  It  was  known  to  plaintiff,  when  she  contracted  for  the 
manufacture,  that  the  defendant  was  not  procuring  the  article  for 
use  in  its  business,  but  for  the  purpose  of  a  sale  at  a  profit  in 
Chicago,  where  the  defendant  had  no  place  of  business,  and  the  de- 
livery to  be  made  by  her  was  to  be  made  from  time  to  time  as  re- 
quired by  the  Hulz  contract.  The  plaintiff  was  therefore  fully  aware 
that  the  contract  of  the  defendant  with  her  was  purely  one  of  specu- 
lation, and  had  no  connection  with  its  legitimate  corporate  business. 

The  excelsior  was  delivered  by  the  plaintiff  under  the  contract 
from  time  to  time  until  about  June  15,  1883,  and  was  shipped  to 
Chicago  under  defendant's  contract  with  Hulz.  At  the  time  last 
mentioned  the  market  value  of  the  article  had  considerably  advanced, 
and  plaintiff  declined  to  deliver  any  more  at  the  price  agreed  upon. 
Part  payment  had  been  made  for  the  quantity  received,  and  defend- 
ant refused  to  pay  further  unless  plaintiff  should  go  on  in  completion 
of  her  contract.     This  suit  was  accordingly  instituted. 

The  claim  of  the  plaintiff  is  that  the  contract  she  entered  into 
with  the  defendant  was  void  in  law  ;  that  therefore  she  was  at  no 
time  under  obligation  to  perform  it ;  that,  in  so  far  as  the  defendant 
had  received  excelsior  from  her,  she  is  entitled  to  recover  the  value, 
not  exceeding  the  price  agreed  upon ;  and  having  shown  that  the 
value  was  equal  to  that  price,  she  now  claims  to  recover  it  in  this 
suit.  The  defendant,  on  the  other  hand,  insists  that  the  plaintiff  was 
estopped  by  the  contract  from  disputing  the  capacity  of  the  defendant 
to  enter  into  it ;  and  that  when  she  refuses  to  perform,  she  becomes 
liable  in  damages.  These  damages  the  defendant  seeks  to  recover 
from  the  claim  of  the  plaintiff. 

The  circuit  judge  was  of  opinion  that  the  contract  made  by  the 
defendant  with  Hulz,  not  being  for  a  corporate  purpose,  was  ultra 
vires  and  void,  and  the  contract  made  with  the  plaintiff  for  the  pur- 
pose of  meeting  its  requirements  was  void  also.  For  the  excelsior 
actually  received  by  the  defendant  the  plaintiff  was  held  entitled  to 
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recover,  as  if  the  void  contract  had  not  been  entered  into ;  but  a 
claim  to  recoupment  must  necessarily  assume  the  validity  of  the 
contract,  and  was  therefore  inadmissible.  The  judge,  therefore, 
gave  judgment  for  the  plaintiff  for  the  value  of  what  had  been  re- 
ceived, deducting  such  payments  as  had  been  made.  The  defendant 
brings  error. 

It  is  scarcely  denied  in  this  court  that  the  contract  of  the  defend- 
ant on  which  it  now  relies  was  ultra,  vires.  Its  corporate  purposes 
were  specified  in  its  articles,  and  it  was  without  legal  power  to  go 
beyond  them.  The  contract  was  one  of  speculative  dealing,  and  was 
as  much  foreign  to  the  purposes  of  corporate  organization  as  would 
have  been  a  contract  for  dealing  in  grain  on  the  produce  exchange, 
or  in  shares  in  the  stock  market.  The  State  had  not  by  law  con- 
sented that  its  manufacturing  corporations  should  be  at  liberty  to 
make  such  contracts,  but  for  reasons  of  sound  public  policy  had  with- 
held from  them  the  power  to  do  so.  Neither  had  the  corporators  of 
the  defendant  consented  that  their  interests  might  bo  put  in  jeopardy 
by  such  dealings. 

But  defendant  relies  here,  as  it  did  in  the  court  below,  upon  the 
plaintiff's  being  estopped  by  her  contract  from  raising  the  question 
of  ultra  vires.  She  has  certainly  admitted  the  power  of  the  defend- 
ant to  make  the  contract,  and  if  the  elements  of  an  estoppel  are  to  be 
found  in  this  mere  admission,  or  in  this  admission  coupled  with  such 
action  as  has  taken  place  under  it,  then  the  defendant  should  be 
entitled  to  recoupment. 

There  are  some  decisions  which  give  plausibility  to  the  position  of 
the  defendant,  but  we  know  of  none  that  is  adequate  to  the  exigen- 
cies of  this  case.  Parties  entering  into  contracts  with  an  association 
of  persons,  who  are  de  facto  exercising  corporate  powers,  are  not  suf- 
fered to  dispute  the  corporate  authority  which  their  contracts  admit 
Swartwout  v.  Mich.  Air-line  R.  Co.  (24  Mich.  389)  ;  Wilcox  v.  Toledo, 
&c.  B.  Go.  (43  Mich.  684) ;  but  this  is  on  the  principle  that  a  usur- 
pation of  corporate  authority  concerns  only  the  State,  and  it  is  sup- 
posed the  State  will  move  on  its  own  behalf  to  have  the  usurpation 
punished  or  restrained  when  it  is  found  to  exist,  if  the  occasion 
seems  to  call  for  it.  The  ease  before  us  is  not  one  of  that  descrip- 
tion. The  defendant's  possession  of  corporate  powers  is  conceded, 
and  though  the  particular  act  was  done  without  authority,  the  State 
was  not  the  only  party  interested  in  questioning  it.  Every  stock- 
holder was  entitled  in  his  own  interest  to  insist  on  its  being  repu- 
diated, for  he  had  not  consented  to  put  his  share  of  the  capital  at 
the  risk  of  any  such  venture.  There  are  some  cases,  also,  in  which 
parties  by  false  representations  have  induced  others  to  act  upon  in- 
valid contracts  as  if  they  were  valid,  and  to  make  payments,  deliver 
property,  or  otherwise  change  their  positions  in  reliance  upon  the 
contracts,  under  such  circumstances  that  nothing  but  the  enforcement 
of  the  contracts  will  do  complete  justice  ;  and  in  such  cases  the  doc- 
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trine  of  estoppel  may  well  be  applied.  But  this  is  not  such  a  case. 
No  false  representations  are  alleged,  and  it  is  not  disputed  that  all 
parties  were  fully  aware  of  all  the  facts.  They  must  therefore  be 
supposed  to  have  understood  that  the  contract  in  its  inception  was 
ultra  vires.  And  the  power  on  the  part  of  such  a  corporation  to 
enter  into  contracts  of  speculation,  being  withheld  on  reasons  of 
public  policy,  for  the  protection  of  shareholders  and  the  general  good 
of  the  community,  the  act  neither  of  one  party  nor  of  both  in  enter- 
ing into  it  can  work  an  estoppel  against  setting  up  the  invalidity.  A 
rule  of  law  established  for  the  public  good  cannot  be  thus  defeated. 
A  corporation  cannot,  by  the  mere  act  of  individuals,  be  given  a 
power  which  the  state  for  general  reasons  has  withheld  from  it. 
Pennsylvania,  &c.  Nav.  Co.  v.  Dandridge  (8  Gill  &  J.  248,  319). 

Parties  may  also  be  estopped,  in  some  cases,  from  disputing  the 
validity  of  a  corporate  contract  when  it  has  been  fully  performed  on 
one  side,  and  when  nothing  short  of  enforcement  will  do  justice.  To 
quote  the  language  of  Comstock,  C.  J.,  in  Parish  v.  Wheeler  (22  N.  Y. 
494,  508)  :  "  The  executed  dealings  of  corporations  must  be  allowed 
to  stand  for  and  against  both  the  parties,  when  the  plainest  rules  of 
good  faith  so  require."  But  this  is  not  such  a  case.  The  contract 
has  only  been  performed  in  part.  The  defendant  has  received  a 
portion  of  the  property  bargained  for,  and  we  may  justly  assume  that 
what  has  been  received  has  passed  into  the  hands  of  Hulz  and  been 
paid  for,  so  that  the  defendant  will  lose  nothing  but  the  anticipated 
profits  on  the  remainder  if  the  contract  is  not  enforced  in  its  favor. 
Those  profits  it  had  no  right  at  any  time  to  count  upon ;  and,  in  con- 
templation of  law,  there  can  be  no  injustice  in  depriving  it  of  profits 
which  the  law  would  not  permit  it  to  bargain  for.  No  valid  ground 
for  estoppel  is  therefore  found  to  exist  in  the  case. 

The  defendant,  then,  if  the  plaintiff  has  established  a  valid  de- 
mand, is  not  entitled  to  recoup  damages  for  refusal  to  make  complete 
performance,  because  to  allow  recoupment  would  be  indirectly  to 
enforce  the  contract. 

Whether  the  plaintiff  is  entitled  to  recover  for  the  goods  delivered 
and  not  paid  for  is  the  remaining  question.  The  defendant  has  had 
the  goods,  and  there  is  no  want  of  equity  in  requiring  it  to  make 
payment.  They  were  delivered  under  a  contract  which  bound 
neither  party,  and  though  the  plaintiff  is  the  party  who  now  refuses 
to  go  on  with  it,  the  defendant  was  at  liberty  to  do  the  same,  and 
we  cannot  know  that  it  would  not  have  done  so  if  the  change  in 
market  value  had  been  such  as  to  make  it  for  its  interest.  But  how- 
ever that  may  be,  if  the  defendant  pays  for  the  property  received, 
the  parties  will  have  justice  meted  out  to  them  as  nearly  as  is  now 
possible. 

It  is  to  be  observed  that  the  contract,  though  void  in  law,  involved 
no  element  of  criminality,  and  nothing  of  an  immoral  nature.  The 
case  is  not,  therefore,  one  in  which  the  law  will  leave  the  parties 
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without  redress  for  the  consequences  of  criminal  or  immoral  action. 
The  plaintiff  had  a  right  to  sell  her  manufacture,  and  to  be  paid  for 
it ;  the  defendant  has  received  something  of  value  from  her,  and  there 
is  manifest  equity  in  its  being  required  to  make  payment,  notwith- 
standing it  exceeded  its  powers  in  the  purchase. 

The  cases  of  Pratt  v.  Short  (79  N.  Y.  437),  Northwestern  Union 
'Packet  Go.  v.  Shaw  (37  Wis.  656),  Harriman  v.  Baptist  Church  (63 
Ga.  186),  are  in  point,  and  fully  sustain  the  judgment.  The  princi- 
ple involved  is  considered  at  length  in  Whitney  Arms  Go.  v.  Barlow 
(63  N.  Y.  62),  and  is  supported  by  Thomas  v.  Railroad  Go.  (101 
U.  S.  71),  In  re  Gork  &  Y.  Ry.  Co.  (L.  E.  4  Ch.  App.  748),  In  re 
National,  &c.  Society  (L.  E.  6  Ch.  App.  309),  and  many  other  cases. 
No  doubt  it  results  in  a  degree  of  hardship  in  some  cases,  when  a 
party  fails  to  obtain  all  that  has  been  bargained  for  ;  but  the  loss  of 
anticipated  advantages,  as  an  incident  to  unauthorized  dealings,  is 
one  for  which  the  parties  themselves  are  responsible,  not  the  law. 

The  judgment  must  be  affirmed. 

The  other  justices  concurred. 


InreCOBK  AND   YOUGHAL  EAILWAY  COMPANY. 

{L.RACk.App.U?,.    1869.) 

This  was  an  appeal  from  an  order  of  the  Vice-Chan  cellor  Malins, 
the  question  raised  being  as  to  the  validity  of  bonds  in  the  form 
called  Lloyd's  bonds,  given  by  the  Cork  and  Youghal  Eailway 
Company. 

The  Cork  and  Youghal  Eailway  Company  was  incorporated  by 
act  of  Parliament,  and  empowered  by  several  acts  to  raise  altogether 
£365,000  by  shares,  and  to  borrow  altogether  £131,000  upon  mortgage 
or  bond. 

In  April,  1861,  the  company  had  borrowed  from  David  Leopold 
Lewis,  who  was  called  the  financial  agent  of  the  company,  sums  of 
money  amounting  to  £25,534,  which  had  been  received  by  the  com- 
pany, and  applied  by  them  partly  in  payment  to  contractors,  partly 
in  payment  for  rolling-stock  and  other  goods,  partly  in  payment  of 
interest,  partly  in  payment  of  the  salaries  of  the  officers  of  the  com- 
pany, and  partly  in  payment  for  land.  For  the  advances  so  made 
Lewis  drew  bills  upon  the  company  at  short  dates,  which  he  from 
time  to  time  procured  to  be  discounted  and  again  renewed  by  the 
company,  charging  a  commission  upon  each  renewal.  The  company 
afterwards  borrowed  further  sums  from  Lewis,  for  which  he  drew 
bills  in  the  same  manner  as  before.  In  June,  1862,  the  whole  of  the 
share  capital  of  the  company  (except  £7,435,  which  was  soon  after- 
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wards  raised)  had  been  raised  and  spent ;  the  company  had  issued 
inortgages  or  the  whole  of  the  £131,000  which  they  were  empowered 
to  raise ;  the  advances  made  by  Lewis  to  the  company  amounted  to 
£101,149,  and  the  railway  was  not  completed. 

In  August,  1862,  Lewis  represented  to  the  directors  that  he  had 
great  difficulties  in  renewing  the  company's  bills,  and  that  if  the 
company  would  issue  to  him  bonds  in  the  form  called  Lloyd's  bonds 
he  would  be  able  to  raise  money  upon  them  with  greater  facility,  and 
would  be  able  to  supply  the  company  with  funds.  At  the  half-yearly 
meeting  of  the  company,  held  in  August,  1862,  a  statement  of  ac- 
counts was  read  and  adopted,  showing  that  the  company  had  then 
spent  £109,520  beyond  the  amount  authorized  to  be  raised  by  the 
acts  ;  and  resolutions  were  passed  to  the  effect  that,  as  the  company 
had  obtained  from  Lewis  large  sums  of  money  to  pay  for  land,  rolling- 
stock,  and  the  construction  of  the  line,  the  directors  were  authorized 
to  issue  bonds  to  be  given  to  Lewis  as  security  for  the  debt  due  to 
him. 

The  directors  accordingly  issued  and  gave  to  Lewis  bonds  for 
various  sums,  amounting  in  the  whole  to  £120,000,  the  bonds  being  in 
the  f ollowiiig  form :  — 

COKK  AND  YOUGHAL  RAILWAY. 

No.  456  B.  Bond.  £1000. 

Know  all  men  by  these  presents,  that  we,  the  Cork  and  Youghal  Railway 
Company,  are  held  and  firmly  bound  unto  David  Leopold  Lewis,  of  No.  11, 
George  Yard,  Lombard  Street,  London,  Esq.,  in  the  sum  of  £1000,  to  be  paid 
to  the  said  David  Leopold  Lewis,  his  certain  attorney,  executors,  administra- 
tors, or  assigns,  on  the  20th  day  of  August,  1865,  with  lawful  interest  thereon 
at  5  per  cent  per  annum  from  the  date  hereof  until  payment,  for  which  payment 
we  hereby  bind  ourselves  and  our  successors  this  20th  day  of  August,  1864. 

Whereas  the  above-bounden  company  is  justly  and  truly  indebted  to  the 
above-named  D.  L.  Lewis  in  the  sum  of  £1000  for  work  done  and  goods  and 
material  supplied  to  the  said  company  for  the  purposes  of  their  undertaking,  by 
the  means  and  procurement  and  at  the  cost  of  the  said  D.  L.  Lewis,  and  at  the 
request  of  the  company,  as  they  hereby  acknowledge.  And  whereas  the  said  D. 
L.  Lewis  hath  applied  to  the  said  company  for  payment  of  the  said  sum  of 
money,  but  hath,  at  the  request  of  the  said  company,  agreed  to  forbear  payment 
of  the  same  until  the  20th  day  of  August,  1865,  on  the  said  company  becoming 
bound  by  this  application  for  securing  the  payment  of  the  said  principal  sum  on 
the  day  last  aforesaid.  Now,  therefore,  the  condition  of  this  obligation  is,  that 
if  the  said  Cork  and  Youghal  Railway  Company,  their  successors  or  assigns,  do 
and  shall  pay  to  the  said  D.  L.  Lewis,  his  executors,  administrators,  and  assigns, 
the  said  sum  of  £1000  on  or  before  the  said  20th  day  of  August,  1865,  and  do 
and  shall  pay  interest  thereon  at  the  rate  of  £5  per  cent  per  annum  until  pay- 
ment, such  interest  to  be  paid  half-yearly,  the  first  payment  to  be  made  at  the 
expiration  of  six  calendar  months  from  the  date  hereof,  and  for  any  fraction  of 
a  half-year  to  be  paid  on  the  day  of  payment  of  the  said  principal  sum,  then  the 
above  obligation  to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

Given  under  the  common  seal  of  the  said  Company  the  20th  day  of  August, 
1864. 
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Meetings  of  the  directors  were  held  from  time  to  time,  and  at  most 
of  the  meetings  the  further  liabilities  of  the  company  were  represented 
to  the  directors  by  the  secretary,  and  resolutions  were  passed  re- 
questing Mr.  Lewis  to  provide  for  the  same.  The  money  appeared 
to  have  been  required  for  different  purposes  connected  with  the 
railway,  and  in  two  instances  at  least  Lewis  was  requested  to  iind  the 
money  required  for  the  payment  of  specific  debts  due  from  the  com- 
pany to  contractors.  Further  bonds  were  delivered  to  Lewis,  on  ac- 
count of  the  loans  made  by  him,  to  the  amount  of  £45,000,  making  a 
total  of  £165,000,  and  this  was  stated  at  a  meeting  of  the  share- 
holders held  in  February,  1863.  From  time  to  time  when  the  bonds 
became  due  they  were  returned,  and  new  bonds  were  issued  in  their 
place.  Further  sums  were  advanced  by  Lewis,  and  the  same  course 
of  proceeding  was  followed  until  March,  1865,  when  Lewis  became 
bankrupt.  In  the  mean  time  Lewis  had  deposited  bonds  with  differ- 
ent persons  in  order  to  raise  money  on  them,  and  ultimately  it  ap- 
peared that  he  had  so  deposited  bonds  to  the  amount  of  £224,000, 
and  himself  held  bonds  to  the  amount  of  £145,000. 

It  appeared  that  the  company  always  employed  their  own  con- 
tractors, and  that  Lewis  never  entered  into  any  contracts  on  behalf 
of  the  company,  but  that  in  two  instances  the  specific  sums  advanced 
by  him  had  been  at  once  paid  to  creditors,  and  that  in  other  instances 
he  had  advanced  sums  to  meet  specified  debts. 

By  an  Act,  29  &  30  Vict.  c.  cxxiv.,  after  reciting  that  the  company 
might  have  incurred  debts  to  a  considerable  amount  beyond  their 
mortgage  debt,  which  they  had  not  the  means  of  paying,  and  that  it 
would  be  of  advantage  to  the  public  that  the  company's  railway 
should  be  sold  to  the  Great  Southern  and  Western  Eailway  Com- 
pany, and  that  the  company  were  desirous  that  their  ,affairs  should 
be  wound  up  and  they  be  dissolved,  and  that  the  purchasing  company 
were  willing  to  purchase  the  railway  for  a  sum  of  £310,000  of  the 
ordinary  stock  of  the  purchasing  company,  and  that  claims  had  been 
made  on  the  selling  company  by  persons  who  alleged  that  they  were 
creditors  of  the  company,  the  validity  of  whose  claims  was  denied  by 
the  company,  and  it  was  expedient  that  provision  be  made  for  ascer- 
taining whether  and  how  far  the  claims  against  the  company  were 
valid  or  not,  —  it  was  enacted  that,  in  consideration  of  £310,000  ordi- 
nary stock  of  the  purchasing  company,  the  undertaking,  works,  etc., 
of  the  selling  company  should  be  vested  in  the  purchasing  company, 
freed  from  all  debts  of  the  selling  company.  Provisions  were  then 
made  for  winding  up  the  selling  company,  and  for  the  appointment 
of  an  official  liquidator,  who  should  administer  the  £310,000  stock. 
And  it  was  enacted,  by  section  12,  that  "  the  net  proceeds  of  the  sale 
of  the  stock  shall  be  applied,  with  the  sanction  of  the  court,  by  the 
official  liquidator  as  follows ;  that  is  to  say :  — 

"  First.  In  payment  of  the  costs  of  this  act,  by  this  act  provided 
to  be  paid  by  the  company. 
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"Secondly.  In  payment  of  the  compensation  and  expenses  for 
completing,  whether  in  the  name  of  the  company  or  in  the  name  of 
the  purchasing  company,  the  purchases  of  lands  taken  by  the  com- 
pany, and  of  all  sums  which  may  be  found  due  from  the  company 
with  relation  to  lands  for  the  taking  of  which  notice  has  been  given 
by  the  company. 

"  Thirdly.  In  payment  of  the  principal  and  interest  lawfully  due 
on  the  mortgages  of  the  company  lawfully  created  under  the  powers 
of  the  company's  Acts,  and  according  to  their  respective  rights  and 
priorities  as  existing  on  the  1st  day  of  January,  1866. 

"Fourthly.  In  payment  of  the  costs,  charges,  and  expenses  in- 
curred by  the  company  after  the  15th  day  of  March,  1865,  in  and 
about  actions  and  suits  and  legal  proceedings  against  them,  and  the 
negotiations  between  them  and  the  purchasing  company  with  respect 
to  the  arrangement  effected  by  this  Act,  and  also  in  payment  of  the 
necessary  office  expenses,  salaries,  and  wages  due  at  the  time  of  such 
payment. 

"Fifthly.  The  surplus  shall  be  subject  to  all  the  rights,  equities, 
priorities,  claims,  and  demands,  whether  of  preference  or  ordinary 
shareholders,  bondholders,  or  others,  to  which  the  property  would,  in 
case  this  Act  had  not  been  passed,  have  been  subject,  and  shall  be 
applied  accordingly." 

The  sale  to  the  Great  Southern  and  Western  Eailway  Company 
was  completed,  and  the  £310,000  stock  was  transferred  to  the  ojfficial 
liquidator,  of  which,  after  the  payments  directed  by  the  first  four 
clauses  of  the  12th  section  of  the  Act,  £150,000  remained. 

The  official  liquidator  of  Overend,  Gurney  &  Co.,  Limited,  claimed 
the  benefit  of  this  surplus  in  respect  of  bonds  for  £191,000  held  by 
that  company,  and  the  official  liquidator  of  the  London,  Hamburg, 
and  Continental  Exchange  Bank,  Limited,  claimed  in  respect  of 
bonds  for  £40,000.  Vice-Chancellor  Malins,  before  whom  the  appli- 
cations came,  made  a  declaration  that  so  much  of  the  moneys  ad- 
vanced by  D.  L.  Lewis  as  was  secured  by  Lloyd's  bonds  and  applied 
for  the  benefit  of  the  Cork  and  Youghal  Railway  Company,  consti- 
tuted a  debt  in  equity  and  was  payable  out  of  the  assets  of  the  com- 
pany before  any  of  the  shareholders  took  any  part  of  the  surplus ; 
and  his  Honor  directed  an  inquiry  how  much  (if  any)  of  the  money 
purported  to  have  been  advanced  by  Lewis,  and  to  be  secured  by  the 
bonds,  was  applied  for  the  benefit  of  the  company ;  and  directed  the 
costs  of  all  parties  to  be  taxed  and  paid  by  the  ofiicial  liquidator  of 
the  railway  company. 

Mr.  H.  R.  Pick,  a  first-class  preference  shareholder  in  the  company 
(who  had  liberty  to  attend  on  behalf  of  himself  and  other  prefer- 
ence shareholders)  appealed. 

LoED  Hatheklbt,  L.  C.  :  — 

It  appears  to  the  Lord  Justice  and  myself  that  the  order,  as  it  now 
stands,  is  not  exactly  the  order  which  the  exigencies  of  the  case  re- 
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quire,  but  that,  on  the  other  hand,  it  would  be  most  improper  to  hold 
that  under  and  by  virtue  of  the  12th  section  of  the  act,  by  which 
this  company  has  been  put  an  end  to,  and  has  been,  in  effect,  bought 
by  another  company,  the  money  should  be  distributed  to  the  share- 
holders without  making  any  provision  whatever  in  respect  of  the 
payments  that  have  been  made  by  moneys  procured  from  Mr.  Lewis. 
The  transaction  was,  no  doubt,  of  an  irregular  character.  The  com- 
pany, having  expended  the  whole  of  its  capital,  and  reached  the  ex- 
tent of  its  borrowing  powers,  found  itself  heavily  embarrassed  with 
debts,  many  of  which  appear  to  have  been  legally  payable,  being  due 
to  contractors  and  others  for  rolling-stock  and  so  forth,  and  these 
debts  the  company  had  not  the  means  of  paying.  A  contention  has 
been  raised  by  Mr.  Jessel,  against  which  it  may  not  be  necessary  to 
decide  on  the  present  occasion,  but  it  is  one  which,  I  conceive,  would 
not  be  sustainable.  He  contends  that  when  a  railway  company  is' 
formed  with  a  certain  amount  of  capital,  and  is  authorized  to  execute 
certain  works,  then,  unless  the  works  can  be  executed  with  exactly 
the  prescribed  amount  of  capital,  no  further  work  can  be  done  at  all ; 
in  other  words,  that  no  contractor  who  has  entered  into  an  engage- 
ment to  make  the  two  or  three  miles  of  line  required  for  the  purpose 
of  completing  the  work,  would  be  able  to  recover  in  respect  of  the 
money,  labor,  and  work  expended  by  him  on  the  company's  behalf. 
That,  I  apprehend,  would  not  be  law,  and  the  very  point  did  arise  in 
the  case  of  White  v.  Carmarthen  Railway  Company  (1  H.  &  M.  786), 
which,  as  far  as  I  recollect,  was  not  appealed  from.  There  a  con- 
tractor was  willing  to  give  his  services,  and  to  take  his  chance  of 
being  paid,  with-  such  remedies  as  he  could  insist  upon  by  bringing 
an  action  against  the  company  and  recovering  judgment.  In  that 
case  I  held  that  the  company  were  authorized  in  giving  him  a  bond 
acknowledging  the  amount  of  the  debt.  On  the  other  hand,  it  is 
equally  clear,  or  it  has  been  made  clear  if  it  was  not  clear  before,  by 
the  case  of  Chambers  v.  Manchester  and  Milford  Railway  Company 
(5  B.  &  S.  588),  and  the  very  able  and  lucid  judgments  there  given, 
that  where  a  company  is  authorized  only  to  raise  a  given  amount  of 
capital  by  shares,  and  a  certain  other  sum  by  debentures  or  mort- 
gages, then  the  company  cannot  issue  any  debenture  or  loan-note,  or 
any  security  of  that  description,  for  the  mere  purpose  of  raising 
money,  and  I  apprehend  that  any  such  instrument  so  issued  would 
be  just  as  void  in  equity  as  at  law,  being  contrary  altogether  to  and 
absolutely  forbidden  by  statute.  And  I  entirely  adopt  the  view 
which  was  taken  by  the  learned  judges  in  that  case,  that  everything 
in  respect  of  which  a  penalty  is  imposed  by  statute  must  be  taken  to 
be  a  thing  forbidden,  and  absolutely  void  to  all  intents  and  purposes 
whatsoever.  Accordingly  they  held  that  the  bonds  in  that  case,  called 
Lloyd's  bonds,  were  not,  in  effect,  issued  in  respect  of  debts  actually 
due,  but  were  simply  issued  for  the  purpose  of  raising  money,  and 
were  instruments  to  which  no  legal  validity  could  be  attributed ;  nor, 
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as  I  apprehend,  could  any  validity  be  given  to  them  in  this  court  any 
more  than  in  a  court  of  law.  The  learned  judges  there  proceeded 
upon  this  ground,  that  the  Act  7  &  8  Vict.  c.  85,  whilst  it  preserved 
the  rights  of  those  who  at  that  time  had  advanced  money  to  railway 
companies  on  the  security  of  loan-notes  or  other  instruments,  pro- 
ceeded to  enact  that  from  and  after  the  passing  of  that  act,  any  rail- 
way company  issuing  any  loan-note,  or  other  negotiable  or  assignable 
instrument  purporting  to  bind  the  company,  as  a  legal  security  for 
money  advanced  to  the  railway  company  otherwise  than  under  the 
provisions  of  some  act  or  acts  of  Parliament  authorizing  the  railway 
company  to  raise  such  money  and  to  issue  such  security,  should  for 
that  offence  forfeit  a  certain  sum  of  money.  The  judges  held  that 
the  penalty  imposed  by  that  act  indicated  plainly  that  the  course  of 
procedure  in  respect  of  which  the  penalty  was  imposed  was  forbidden 
by  law,  and  that  therefore  no  recovery  could  be  had  upon  any  such 
instrument  in  a  court  of  law.  Of  course  I  need  hardly  say  that  if  a 
thing  be  forbidden  expressly  by  act  of  Parliament,  that  act  can  no 
more  be  contravened  by  this  court  than  by  any  other  court  of  judi- 
cature in  the  kingdom. 

In  that  case  a  distinction  is  drawn  by  Mr.  Justice  Blackburn,  which 
appears  to  me  to  be  very  plain  and  clear.  He  says,  6  B.  &  S.  611, 
that  these  instruments  "  are  on  their  face  the  acknowledgment  of  a 
debt  to  some  particular  person,  with  a  covenant  to  pay  it.  Such  in- 
strument may  be  useful  in  this  way,  — when  a  company  are  indebted 
it  may  be  convenient  to  make  a  bond  pointing  to  a  particular  portion 
of  the  debt  actually  due ;  it  would  facilitate  the  assignment  in  equity 
of  the  debt  thus  acknowledged  to  be  due,  and  possibly  throw  upon 
the  company  the  onus  of  showing  the  non-existence  of  the  debt ;  but 
if  there  be  no  debt  existing,  such  an  instrument  cannot  create  one, 
nor  put  the  assignee  in  a  better  position  than  the  original  obligee  or 
covenantee,  and  the  person  holding  it  could  not  recover  upon  it  if  it 
were  shown  that  it  were  given  gratuitously,  or  was  not  authorized  by 
statute." 

That  being  the  state  of  the  law,  we  have  to  consider  the  circum- 
stances of  this  particular  case.  It  is  shown,  I  think,  that  as  regards 
some  of  the  moneys  which  have  been  raised  through  the  medium  of 
Mr.  Lewis,  some  small  portions  were  paid  directly  to  persons  who 
were  actu^al  creditors  of  the  company,  and  so  far,  I  apprehend,  there 
could  be  little  or  no  dispute  as  to  the  right  of  Mr.  Lewis,  or  of  a  per- 
son claiming  through  him,  to  stand  in  the  place  of  the  original  debtor, 
whose  debt,  being  a  valid  debt,  had  been  so  paid. 

But  with  regard  to  the  other  debts,  they  seem  to  stand  in  this  posi- 
tion :  As  far  as  we  can  see,  there  were  debts  for  which  the  company 
was  liable ;  these  debts  having  to  be  paid,  and  the  shareholders,  in 
truth,  having  full  and  distinct  notice  that  there  were  these  debts,  and 
that  there  was  a  large  sum  to  be  provided  for,  the  directors  proceeded 
to  issue  the  bonds  in  question,  sanctioned,  so  far  as  it  could  be  done, 
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by  the  shareholders.  I  do  not  think  that  the  direct  and  special 
sanction  of  the  company,  such  as  there  would  be  at  meetings,  would 
have  much  to  do  with  the  matter,  because  it  would  rather  depend 
upon  the  acquiescence  of  the  company  in  the  steps  taken,  and  the 
benefit  which  they  derived  from  the  money  raised,  than  upon  any 
direct  sanction  which  they  could  give  to  that  which  was  otherwise 
beyond  the  powers  of  the  directors. 

It  appears  that  Lewis  found  the  money  from  time  to  time  for  the 
company,  first  of  all  by  means  of  bills,  and  then  by  these  bonds.  He 
stated  that  he  should  find  greater  facilities  in  raising  money  by  way 
of  bonds,  and  he  was  accordingly  furnished  with  these  instruments, 
acknowledging  that  money  was  due  to  him  for  work  and  labor  done, 
and  with  them  he  raised  money.  The  money  it  is  said  was  applied 
first  of  all  in  paying  off  bills,  and  not  directly  in  paying  off  the  par- 
ticular debts  due  to  Lewis,  but  the  bills  which  had  been  given  in 
respect  of  debts,  or  some  of  them.  Then  other  bonds  appear  to  have 
been  given  to  pay  off  those  bonds  which  had  been  so  applied  in  pay- 
ing off  the  bills,  until,  ultimately,  we  reach  the  set  of  bonds  which 
are  in  the  hands  of  the  present  holders. 

Then  comes  the  question,  whether  the  present  holders  can  be  said 
to  be  entitled,  under  any  circumstances,  to  claim  payment  upon  these 
bonds.  Now,  first,  it  was  said  by  Mr.  Jessel  that,  taking  these  bonds 
at  the  best  as  a  chose  in  action,  even  taking  them  to  be  that  which 
they  really  are,  a  mere  acknowledgment  of  a  debt  due  apparently  on 
a  legitimate  ground,  those  who  took  them  must  be  exactly  in  the 
same  condition  as  Mr.  Lewis,  the  original  holder,  was  in ;  and,  there- 
fore, if  Mr.  Lewis,  the  original  holder,  could  not  recover,  on  account 
of  the  position  in  which  he  was  placed,  with  a  full  knowledge  of  all 
the  circumstances,  and  of  the  manner  in  which  the  company  had  pro- 
ceeded for  the  purpose  of  raising  money,  then  no  more  could  the 
holders  of  these  choses  in  action  be  able  to  recover,  nor  could  they  be 
entitled  to  place  themselves  in  a  better  position  than  he  was  in. 
That  would  be  so  if,  as  between  Mr.  Lewis  and  the  company,  there 
were  really  no  debt  at  all,  or  that  this  was  all  a  mere  sham,  and  that 
the  directors  had  not  in  any  way  borrowed  the  money,  or  authorized 
the  borrowing  of  the  money,  and  had  not  been  in  any  way  parties 
to  the  transaction,  or  that  the  company  had  been  in  no  way  parties  to 
the  transaction.  But  if  the  money  was  really  applied  for  the  legiti- 
mate benefit  of  the  company,  can  it  be  possible  that  the  company  can 
hold  this  money  as  a  surplus  which  is  directed  to  be  paid  to  them 
under  the  act,  and  treat  these  bonds  as  constituting  no  debt  whatever 
by  which  they  are  in  any  way  to  be  affected  ?  They  knew  that  there 
was  a  large  sum  of  money  which  must  be  raised  by  some  means,  and 
for  which  the  borrowing  powers  and  subscription  powers  were  not 
adequate,  and  although  the  bonds  themselves  may  not  be  the  proper 
instruments  or  mode  by  which  that  money  ought  to  be  raised,  still 
they  are  instruments  issued  for  the  express  purpose  of  inducing 
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others  to  give  faith  and  credit  to  Mr.  Lewis,  as  being  a  person  to 
whom  money  was  owing  for  the  legitimate  purposes  of  the  com- 
pany. And  the  money  having  been  de  facto  so  applied  to  the  legiti- 
mate purposes  of  the  company,  is  it  possible  that  the  company  should 
be  allowed  to  derive  the  benefit  of  all  the  expenditure  which  has 
been  thus  incurred,  and  claim  the  surplus  for  the  benefit  of  the  share- 
holders ?  Can  the  shareholders  be  allowed  to  say  to  the  bondholders, 
"  It  is  true  that  the  debts  have  been  cleared  off  by  means  of  your 
money  ;  but  you  are  not  the  persons  who  have  cleared  them  off,  and 
you  are  not  to  receive  the  benefit  of  it,  for  we  are  the  persons  to  re- 
ceive the  benefit  ?  "  The  proper  course  to  be  taken  seems  to  me  to 
be  this  :  that  so  far  as  the  company  have  adopted  the  proceedings  of 
their  directors  by  allowing  these  moneys  to  be  raised  on  the  issue  of 
these  debentures,  and  so  far  as  the  money  raised  by  the  issue  of  the 
debentures  has  been  applied  in  paying  off  debts  which  would  not 
otherwise  have  been  paid  off,  those  who  have  advanced  the  moneys 
ought  to  stand  in  the  place  of  those  whose  debts  have  been  so  paid 
off.  It  is  not  simply  that  the  bondholders  stand  as  assignees  of  the 
debts,  which  no  doubt  have  not  actually  been  assigned,  but  it  has 
been  represented  by  the  directors  that  the  persons  who  lent  their 
money  on  these  acknowledgments  were  lending  their  money  for  the 
purpose  of  clearing  off  the  debts ;  in  fact,  that  they  were  to  be  put  in 
the  position  of  assignees  of  the  debts. 

Therefore,  what  we  propose  to  do  is  to  make  this  order:  Let  the 
order  of  the  Vice-Ghancellor  be  varied,  and  declare  that  the  receipt 
and  expenditure  by  the  directors  of  the  company,  in  payment  of  any 
sums  recoverable  from  the  company  of  moneys  advanced  on  or  pro- 
cured by  means  of  the  deposit  of  the  alleged  bonds,  was  pro  tanfo  an 
adoption  by  the  company  of  the  transactions  ;  and  having  regard  to 
the  representations  contained  in  the  alleged  bonds,  the  moneys  so 
expended  constituted  debts  owing  from  the  company.  Inquire 
whether  the  company  had  the  benefit  of  any,  and  what,  expendi- 
ture in  payment  of  any  sums  recoverable  from  the  company,  of  any 
and  what  sums  advanced  on  or  procured  by  means  of  any  and  which 
of  the  deposits  of  the  alleged  bonds,  and  whether  any  and  which  of 
the  sums  so  expended  still  remain  unpaid  by  the  company.  The 
costs  to  be  as  in  the  original  order.  No  costs  of  this  application, 
except  that  the  official  liquidator  will  take  his  co.sts  out  of  the  estate. 

Sir  G.  M.  Gipfaed,  L.  J. :  — 

I  think  it  of  importance  to  state  clearly  in  this  case  that  it  is  not 
intended  by  the  court  to  throw  the  slightest  doubt  on  the  decision 
come  to  in  the  case  of  Chambers  v.  Manchester  &  Milford  Railway 
Company  (5  B.  &  S.  588) ;  and  from  the  course  which  the  matter 
took  in  the  court  below,  I  think  it  is  also  important  to  say  that  there 
is  no  ground  whatever  for  the  argument  that  a  contract  or  instrument 
which  fails  in  a  court  of  law  by  reason  of  its  illegality,  can  neverthe- 
less be  enforced  in  equity,  because  money  has  been  paid  and  received 
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in  respect  of  that  contract.  Equitable  terms  can  be  imposed  on  a 
plaintiff  seeking  to  set  aside  an  illegal  contract,  as  the  price  of  the 
relief  he  asks  ;  but  as  to  any  claim  sought  to  be  actively  enforced  on 
the  footing  of  an  illegal  contract,  the  defence  of  illegality  is  as  avail- 
able in  a  court  of  equity  as  it  is  in  a  court  of  law ;  and  it  is  for  that 
reason,  among  others,  that  the  declaration  made  by  the  court  below 
has  been  varied. 

Now,  as  regards  the  present  case,  I  am  of  opinion  that  the  evidence 
was  quite  sufficient  to  throw  on  the  company  the  onus  of  proof 
that  there  was  fraud;  but  there  has  been  no  attempt  to  give 
evidence  of  fraud. 

That  being  so,  what  the  case  amounts  to  is  this :  Documents  were 
given  under  the  seal  of  the  company.  Those  documents  represented 
that  the  company  was  indebted  to  Mr.  David  Leopold  Lewis  in  the 
amount  there  stated ;  they  were  given  for  the  purpose  of  being  de- 
posited by  him  as  security  for  advances  to  be  made ;  and  if  the  repre- 
sentations in  them  had  been  true,  those  who  advanced  their  money  on 
the  deposit  would  have  been  assignees  of  the  debts  actually  owing 
from  the  company  to  Lewis,  and  the  transaction  would  have  been 
perfectly  legal. 

Now,  in  this  case  the  representations  in  the  alleged  bonds  are 
either  true  or  false,  or  partly  true  and  partly  false.  In  so  far  as  they 
are  true,  the  transactions  are  legitimate  ;  for  Mr.  Lewis  could  assign 
his  debt  or  debts.  On  the  other  hand,  in  so  far  as  they  are  false, 
there  was  fraud  on  the  part  of  the  directors  of  the  company.  The 
representations  on  the  face  of  the  alleged  bonds  purported  to  be 
representations  by  the  company,  and  induced  the  loans,  and  were 
made  in  order  that  the  loans  might  be  obtained.  In  so  far,  therefore, 
as  the  company  has  had  the  benefit  of  those  loans  for  its  legitimate 
purposes,  it  must  be  taken  to  have  adopted  the  transaction.  It  can- 
not be  heard  to  say  the  contrary,  and  to  that  extent  must  be  held 
liable.  For  these  reasons  I  concur  in  the  order  which  the  Lord 
Chancellor  has  read. 

Mr.  Jessel  applied- for  his  costs  of  the  appeal,  as  his  client  repre- 
sented a  class,  and  had  been  selected  in  order  to  obtain  a  decision, 
which  was  absolutely  necessary  for  the  administration  of  the  estate. 

Their  Lordships  refjised  to  give  the  costs,  as  the  appeal  had  only 
succeeded  in  part. 


VOL.  I.  — 18 
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In  re  KATIOKAL  BUILDIKG  SOCIETY. 

(L.  R.  5  Ch.  App.  309.    1869.) 

This  was  a  motion  made  by  special  leave  of  the  Court  of  Appeal  to 
discharge  an  order  of  the  Master  of  the  Rolls,  whereby  the  National 
Permanent  Benefit  Building  Society  was  ordered  to  be  wound  up. 

The  company  was  formed  under  the  Benefit  Societies  Act,  6  &  7 
Will.  4,  c.  32,  and  commenced  business  in  February,  1865. 

The  principal  object  of  the  company,  as  stated  in  the  affidavit  of 
Mr.  W.  Richardson,  the  secretary,  was  to  provide  a  safe  mode  of 
investment  for  the  funds  of  another  society,  called  the  National 
Savings  Bank  Association. 

The  rules  contained  the  usual  provisions  for  advancing  money  to 
members  who  held  shares,  and  also  contained  powers  of  investing 
money  in  the  hands  of  the  directors ;  but  there  was  no  power  to 
borrow  money. 

The  prospectus,  which  was  issued  after  the  rules  had  been  cer- 
tified, contained  the  following  announcement :  "  The  directors  have 
made  arrangements  to  borrow  sums  to  be  advanced  to  such  members 
as  desire  to  receive  an  advance  before  the  time  for  it  regularly  ar- 
rives, such  members  of  course  paying  interest  on  the  sums  lent, 
until  their  turn  arrives." 

In  September,  1866,  the  Building  Society  borrowed  £400  from  the 
Savings  Bank  Association,  which  was  forthwith  advanced  by  the 
directors  of  the  Building  Society  to  a  member,  on  mortgage  security ; 
and  the  mortgage  deed  was  deposited  with  the  Savings  Bank,  and 
the  contributions  of  the  member  paid  into  the  Savings  Bank.  In 
January,  1866,  the  Building  Society  borrowed  a  further  sum  of  £900, 
which  was  applied  in  advances  to  members,  and  secured  in  like 
manner.  Shortly  afterwards  the  Savings  Bank  stopped  payment,  at 
which  time  they  had  advanced  £1300  to  the  Building  Society.  The 
Savings  Bank  Association  was  subsequently  ordered  to  be  wound  up. 

On  the  13th  of  July,  1867,  the  Master  of  the  Rolls  made  an  order 
to  wind  up  the  Building  Society  as  an  unregistered  company,  under 
Part  8  of  the  Companies  Act,  1862.  The  order  was  made  on  the 
petition  of  the  official  liquidator  of  the  Savings  Bank  Association, 
who  claimed  to  be  a  creditor  for  £1300  due  to  that  association. 

A  proof  for  that  sum  was  afterwards  admitted  against  the  estate 
of  the  Building  Society,  and  an  order  for  a  call  was  made  upon  the 
contributories  for  payment  of  it.  From  this  order  J.  W.  William- 
son and  others,  who  had  been  settled  on  the  list  of  contributories, 
appealed. 

When  the  appeal  was  opened  before  the  Lord  Justice  Giffard,  it 
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appeared  that  there  was  no  debt  due  from  the  Building  Society  ex- 
cept the  £1300  on  which  the  winding-up  petition  was  founded ;  and 
as  the  ground  of  the  appeal  was  that  this  debt  was  invalid,  the  Lord 
Justice  directed  notice  of  motion  to  be  given  to  discharge  the  wind- 
ing-up order.  This  having  been  done,  the  two  applications  came  on 
together. 

The  principal  promoters  of  the  Building  Society  were  also  pro- 
moters of-  the  Savings  Bank  Association,  and  J.  W.  Williamson  and 
some  others  of  the  appellants  were  directors  or  otherwise  office- 
bearers in  both  companies. 

SiK  G.  M.  GiFPAKD,  L.  J. :  — 

In  point  of  form,  this  is  an  appeal  from  an  order  of  the  Master  of 
the  Eolls  ;  but  in  reality,  the  point  on  which  I  am  about  to  deter- 
mine this  case  was  never  brought  fairly  or  argued  before  him,  and 
therefore  the  matter  is  very  similar  to  an  original  hearing  before  me. 

The  ease,  when  it  is  examined,  is  a  perfectly  simple  one :  but  be- 
fore I  go  into  it  I  will  dispose  of  what  Sir  Richard  Baggallay  said 
as  to  the  parties  who  are  making  this  application,  and  as  to  the  delay. 
I  quite  agree  that  in  many  cases  delay  may  be  of  very  great  impor- 
tance, —  especially  if  it  has  been  shown  that  there  have  been  sales 
of  property  or  other  dealings-  I  do  not  find  in  this  case  that  any- 
thing of  that  description  has  taken  place.  Then,  as  regards  parties, 
the  nature  of  the  case  is  such  that  I  do  not  consider  these  parties 
personally  disabled  from  bringing  forward  the  case  ;  more  especially 
as  they  are  not  the  only  contributories  on  the  list,  —  they  being 
about  nine  out  of  a  number  of  thirty-six.  But  although  I  think  the 
winding-up  order  ought  not  to  have  been  made,  I  certainly  shall  give 
them  no  costs. 

The  matter  itself  is  a  very  simple  one.  This  company  is  what  is 
called  a  benefit  building  society.  Until  the  recent  decision  of  the 
court  in  Laing  v.  Reed  (L.  R.  5  Ch.  4),  it  was  doubted  whether,  even 
if  you  put  a  limited  borrowing  power  among  the  rules  of  a  society 
of  this  sort,  that  particular  rule  would  be  legal.  But  what  we  have 
here  is  a  limited  benefit  building  society  without  any  power  to  bor- 
row, and  the  rules  and  very  nature  of  that  society  show  that  it  would 
be  contrary  to  its  constitution  to  boryow  money  so  as  to  bind  the 
company,  or  to  make  the  individual  members  of  the  company,  as 
members,  liable  for  borrowing  money ;  because  the  whole  constitution 
of  the  society  is  that  the  members  are  to  make  certain  monthly  pay- 
ments, and  in  consideration  of  these  monthly  payments  and  the  fines 
provided  by  the  rules,  they  are  to  receive  certain  loans. 

After  the  rules  had  been  certified  and  published,  and  the  nature  of 
the  company  had  been  fixed,  a  prospectus  was  issued ;  and  by  that 
prospectus  the  directors  chose  to  say  "  that  they  have  made  arrange- 
ments to  borrow  sums  to  be  advanced  to  such  members  as  desire  to 
receive  an  advance  before  the  time  for  it  regularly  arrives,  such 
members  of  course  paying  interest  on  the  sum  lent  until  their  turn 
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arrives."  If  we  look  at  the  nature  of  the  company,  that  can  only- 
amount  to  this :  that  the  directors  have  chosen  to  pledge  their  per- 
sonal liability.  It  is  not  a  statement  that  the  company  were  liable, 
or  that  any  person  who  was  a  member  of  the  company  was  at  all 
bound  or  was  personally  made  liable  in  respect  of  any  debt  of  the 
company. 

This  being  so,  let  us  see  on  what  ground  this  winding-up  order 
was  made.  It  was  made  upon  the  petition  of  a  creditor,  and  in  order 
to  support  that  petition  the  petitioner  must  have  made  out  that  he 
was  a  creditor,  either  legal  or  equitable ;  either  character  would  be 
sufacient.  I  have  already  said  that  this  benefit  building  society 
could  not  incur  a  debt  by  borrowing  money  upon  loan.  Indeed,  the 
contrary  has  hardly  been  argued.  It  could  not  do  so  any  more  than 
a  mining  company  or  any  other  of  the  companies  which  have  not 
authority  or  power  to  bind  their  members  by  borrowing  money. 
There  was  no  legal  debt ;  and  if  no  legal  debt,  the  next  thing  to  in- 
quire is,  whether  there  was  an  equitable  debt.  A  class  of  cases  has 
been  referred  to  on  that  subject,  the  principal  of  which  are  In  re 
German  Mining  Company  (4  D.  M.  &  G.  19),  and  In  re  Cork  and 
Youghal  Railway  Company  (L.  E..  4  Ch.  748)  ;  the  latter  of  which 
was  before  the  Lord  Chancellor  and  myself  a  short  time  ago.  I  have 
no  hesitation  in  saying  that  those  cases  have  gone  quite  far  enough, 
and  that  I  am  not  disposed  to  extend  them.  They  were  decided  upon 
a  principle  recognized  in  old  cases,  beginning  with  Marlow  v.  Pitfleld 
(1  P.  Wms.  658),  where  there  was  a  loan  to  an  infant,  and  the  money 
was  spent  in  paying  for  necessaries  ;  and  in  another  case  of  a  more 
modern  date,  where  there  was  money  actually  lent  to  a  lunatic,  and 
it  went  in  paying  expenses  which  were  necessary  for  the  lunatic. 
In  such  cases  it  has  been  held  that  although  the  party  lending  the 
money  could  maintain  no  action,  yet,  inasmuch  as  his  money  had 
gone  to  pay  debts  which  would  be  recoverable  at  law,  he  coaild  come 
into  a  court  of  equity  and  stand  in  the  place  of  those  creditors  whose 
debts  had  been  so  paid ;  that  is  the  principle  of  those  cases.  It  is  a 
very  clear  and  definite  principle,  and  a  principle  which  ought  not  to 
be  departed  from. 

Then  it  is  said  that  the  present  case  is  brought  within  that  prin- 
ciple. I  do  not  think  it  necessary  to  go  through  the  evidence.  Suf- 
fice it  to  say  that  there  is  no  proof  whatever  that  one  sixpence  of 
this  money  went  in  payment  of  any  debt  which  was  recoverable 
against  the  company.  In  truth,  all  this  money  went  for  the  purpose 
of  loans  to  members  of  this  company.  It  is  not  for  me  to  say 
whether  the  Savings  Bank  Association  that  lent  the  money  have  or 
have  not  any  right,  either  as  against  the  property  of  this  company, 
which  was  pledged  to  them,  or  as  against  the  persons  to  whom  this 
money  was  lent.  If  they  had  any  such  rights,  they  can  only  be 
asserted  by  filing  a  bill  and  taking  a  very  different  proceeding  from 
that  which  has  been  taken  here. 
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I  am  therefore  of  opinion  that  there  is  no  legal  or  equitable  debt. 
The  winding-up  petition  is  in  the  nature  of  an  execution  against  the 
company.  Whether  the  parties  may  or  may  not  themselves  be  per- 
sonally liable,  or  however  much  I  may  disapprove  of  their  conduct, 
they  are  not  to  be  precluded  from  showing  that  the  title  of  the  cred- 
itor to  sustain  a  winding-up  petition  totally  fails,  as  it  does  in  this 
case.  The  consequence  is,  that  the  winding-up  order,  the  proof  of 
the  debt,  and  the  order  for  the  call  must  all  be  discharged.  But,  as 
I  said  before,  the  conduct  of  these  parties  has  been  such  as  to  dis- 
entitle them  to  any  costs. 


WENLOCK  V.   THE  EIVEE  DEE  COMPANY. 
(£.  R.  19  Q.  B.  Div.  155.    1887.) 

Application  to  vary  the  report  of  a  special  referee. 

The  facts  were  as  follows:  An  action  has  been  brought  by  the 
plaintiffs  as  executors  of  the  late  Lord  Wenloek,  deceased,  to  recover 
from  the  defendants  the  amount  of  moneys  advanced  by  the  testator 
to  them.  The  defence  set  up  was  in  substance  that  the  moneys  had 
been  borrowed  by  the  company  ultra  vires.  It  appeared  that  the 
testator  had  advanced  large  sums  of  money  to  the  defendant  com- 
pany. He  had  also  paid  off  a  previous  advance  of  £56,000  from  the 
Eock  Insurance  Company  to  the  defendants,  taking  an  assignment  of 
that  debt  and  a  fresh  covenant  for  repayment  to  himself  by  the  de- 
fendants. The  judge  at  the  trial  gave  judgment  for  the  plaintiffs  for 
the  full  amount  of  the  advances  by  the  testator  to  the  defendants. 
Upon  appeal  the  Court  of  Appeal  varied  his  judgment,  and,  by  order 
dated  May  9,  1883,  ordered  that  judgment  should  be  entered  for 
the  plaintiffs  for  the  amount  of  £25,000  (that  sum  being  the  full 
amount  which  the  company  had  power  to  borrow)  and  interest ;  and 
also  that  in  addition  thereto  the  plaintiffs  should  recover  judgment 
for  so  much  and  so  much  only  of  the  sums  advanced  as  was  em- 
ployed in  payment  of  any  debts  or  liabilities  of  the  company  prop- 
erly payable  by  them,  and  interest  from  the  respective  dates  of  such 
employment ;  and  that  it  should  be  referred  to  a  special  referee  to  in- 
quire as  to  and  report  the  amount  of  the  interest  payable  on  the  said 
sum  of  £25,000  as  aforesaid,  and  the  amount  of  the  parts  of  the  said 
sums  so  employed  as  aforesaid  and  the  interest  thereon.  On  appeal 
to  the  House  of  Lords  they  affirmed  the  decision  of  the  Court  of 
Appeal  (10  App.  Cas.  354).  The  special  referee  held  an  inquiry 
under  the  above  order,  upon  which  inquiry  counsel  were  heard  and 
witnesses  examined,  and  he  thereupon  made  a  report.  The  plaintiffs 
now  applied  to  the  Court  of  Appeal  to  decide  certain  questions  of 
law  raised  by  such  report,  and  to  vary  the  report  in  certain  repects ; 
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and  there  was  a  cross  application  to  vary  such  report  by  the  defend- 
ants. Various  questions  arose  on  the  report  with  regard  to  items 
allowed  or  disallowed  by  the  referee,  which  the  plaintiffs  claimed  to 
have  allowed,  under  the  order  of  May  9,  1883,  but  which  the  defend- 
ants contended  should  be  disallowed. 

The  questions  raised  were  briefly  as  follows:  In  addition  to  the 
portions  of  the  moneys  advanced  which  had  been  applied  to  the  pay- 
ment of  debts  or  liabilities  of  the  company  existing  at  the  time  of  the 
respective  advances,  the  referee  allowed,  subject  to  the  opinion  of  the 
court,  items  in  respect  of  portions  of  the  moneys  advanced  which  had 
been  applied  in  payment  of  debts  and  liabilities  of  the  company 
which  arose  subsequently  to  the  respective  advances,  whereas  the  de- 
fendants contended  that  he  should  have  disallowed  such  items,  and 
allowed  only  items  in  respect  of  moneys  advanced  which  had  been 
applied  in  payment  of  debts  and  liabilities  existing  at  the  date  of 
the  advances. 

Further  questions  also  arose  as  after  mentioned :  Certain  debts  and 
liabilities  of  the  defendant  company  had  been  paid  by  their  bankers. 
The  sums  so  paid  by  the  company's  bankers  were  paid  to  them  out  of 
the  sums  advanced  by  the  Eock  Life  Insurance  Company  or  Lord 
Wenlock.  The  plaintiffs  claimed  to  be  allowed  by  the  referee  the 
amounts  so  paid,  whether  the  debts  or  liabilities  accrued  before  or 
after  the  advances  by  the  bankers  or  those  by  the  Eock  Company  or 
Lord  Wenlock. 

A  portion  of  the  sums  advanced  to  the  defendants  by  the  Eock 
Company  or  by  Lord  Wenlock  had  been  paid  over  by  them  to  a  Mr. 
Green,  who  was  a  managing  director  and  agent  of  the  company,  out 
of  which  he  had  made  disbursements  for  the  company  in  the  course 
of  their  business,  e.  g.,  for  wages,  work  done,  etc. ;  some  of  such  dis- 
bursements being  in  respect  of  debts  incurred  before,  and  some  in 
respect  of  debts  incurred  after  the  receipt  of  the  money  by  Green. 
The  plaintiffs  also  claimed,  under  the  order  of  May  9,  1883,  to  be 
allowed  the  amount  of  the  sums  so  disbursed. 

The  plaintiffs  further  claimed  to  be  entitled  to  be  allowed  under 
the  order,  in  addition  to  the  £26,000  for  which  they  had  judgment  as 
being  validly  borrowed,  the  amount  of  all  debts  and  liabilities  of  the 
company  paid  out  of  that  sum  of  £25,000.^ 

Eigby,  Q.  C.  and  E.  0.  B.  Lane,  for  the  plaintiffs.  The  terms  of 
the  order  of  May  9,  1883,  include  all  debts  or  liabilities  of  the  com- 
pany paid  out  of  the  advances  of  the  plaintiffs'  testator  whether  exist- 
ing at  the  date  of  the  advances  or  not.  The  doctrine  of  equity  by 
Which  the  lender  or  quasi-lendei  of  money  borrowed  by  a  company 
ultra  vires  is  subrogated  to  the  rights  of  a  creditor  of  the  company 
whose  debt  has  been  paid  off  out  of  the  money  so  borrowed,  is  not 
confined  to  cases  where  the  debt  was  in  existence  at  the  time  of  the 

t  A  part  of  the  lepoit  is  omitted. 
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advance,  but  applies  to  all  debts  and  liabilities  of  the  company  paid 
off  out  of  the  money  so  borrowed  whether  accruing  before  or  after 
the  advance.  The  principle  upon  which  this  equity  depends  is  dis- 
cussed in  the  case  of  Blackburn  Building  Society  v.  Cunliffe,  Brooks 
&  Co.  (22  Oh.  D.  61 ;  also  9  App.  Gas.  857,  not  on  this  point),  and  in 
the  judgments  in  that  case  there  is  no  trace  of  the  limitation  of  the 
doctrine  suggested  by  the  defendants.  If  the  company  have  had  the 
benefit  of  the  money  so  advanced,  by  its  application  to  debts  or  liabil- 
ities validly  incurred  by  the  company  and  which  they  were  bound  to 
meet,  the  person  who  has  advanced  the  money  is  then  subrogated  to 
the  rights  of  the  creditors  so  paid  off.  The  principle  is  that  equity 
will  follow  the  money,  which  remains  in  equity  the  property  of  the 
g'wasi-lender,  and  wherever  it  can  find  any  security  or  piece  of  prop- 
erty representing  the  money  the  ^'wast-lender  is  entitled  thereto ;  and 
therefore,  so  far  as  the  money  has  been  applied  for  the  benefit  of  the 
company,  it  is  to  be  treated  in  equity  as  existing  in  the  coffers  of  the 
company,  and  must  be  repaid,  not  as  money  borrowed,  but  as  money 
which  still  belongs  in  equity  to  the  lender.  The  test  is,  whether  the 
transaction  has  added  to  the  liabilities  of  the  company,  and,  so  far  as 
the  advance  has  been  applied  to  debts  or  liabilities  which  the  com- 
pany has  validly  incurred,  whether  before  or  after  the  advance,  the 
company's  liability  is  not  increased. 

The  same  principle  applies  to  the  cases  where  debts  and  liabilities 
of  the  company  were  paid  by  the  company's  bankers,  and  the  bankers 
were  paid  or  repaid  the  amounts  so  paid  by  them  out  of  the  moneys 
advanced  by  the  plaintiffs'  testator,  whether  such  debts  and  liabilities 
accrued  before  or  after  the  advances  by  the  plaintiffs'  testator  or  the 
advances  by  the  bankers.  The  bankers  would  have  an  equitable 
right  to  be  subrogated  to  the  rights  of  the  creditors  so  paid  off,  and 
such  equitable  right  is  a  liability  of  the  company  which  would  come 
within  the  terms  of  the  order  of  May  9,  1883,  and  the  doctrine  above 
alluded  to.  The  same  reasoning  covers  the  sums  paid  to  Green  out 
of  the  advances  by  the  plaintiffs'  testator.  These  sums  were  applied 
to  meet  liabilities  of  the  company,  and  the  company's  liabilities  were 
not  thereby  increased;  equity  will  follow  the  money  into  debts  or 
liabilities  of  the  company  whether  its  application  to  such  debts  or 
liabilities  is  direct  or  through  many  hands  and  steps.  It  is  further 
contended  that  by  the  express  terms  of  the  order  of  the  9th  May 
the  plaintiffs  are  entitled  to  any  portion  of  the  £25,000  validly  ad- 
vanced which  has  been  applied  to  the  payment  of  debts  and  liabilities 
of  the  company,  in  addition  to  their  judgment  for  the  £25,000  as 
money  legally  borrowed. 

[They  cited  In  re  Blackburn  Benefit  Building  Society  (24  Ch.  D. 
421)  ;  Walton  v.  Edge  (10  App.  Gas.  33) ;  Blackburn  Benefit  Building 
Society  v.  Cunliffe,  Brooks  &  Co.  (29  Gh.  D.  902) ;  Enatchbull  v.  EaJr 
lett  (13  Gh.  D.  696).  J 

Sir  Horace  Davey,  Q.  C.,  and  A.  E.  Kirby,  for  the  defendants.    The 
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order  of  May  9,  1883,  must  be  construed  with  reference  to  what  the 
court  may  consider  to  be  the  correct  doctrine  of  equity  as  to  subro- 
gation in  such  cases.  It  is  contended  that  the  view  of  the  doctrine 
on  the  subject  contended  for  on  behalf  of  the  plaintiffs  is  far  too  wide 
and  sweeping.  The  argument  for  the  plaintiffs  amounts  to  this  :  viz., 
that  the  rule  which  forbids  borrowing  money  ultra  vires  is  practically 
abrogated  wherever  it  can  be  shown  that  money  so  borrowed  was 
applied  to  the  purposes  of  the  corporation,  that  is  to  say,  that  as  be- 
tween the  directors  and  the  shareholders  it  was  not  misapplied.  The 
doctrine  of  Blackburn  Benefit  Society  v.  Cunliffe,  Brooks  &  Go.  (22 
Ch.  D.  61),  only  applies  to  debts  and  liabilities  existing  at  the  time 
of  the  advance  which  have  been  satisfied  out  of  it.  So  far  as  such 
debts  and  liabilities  are  concerned,  it  is  clear  that  there  has  been  no 
increase  of  the  liability  of  the  company.  It  is  merely  a  substitution 
of  one  creditor  for  another.  Altogether  different  considerations  arise 
when  the  money  borrowed  is  applied  to  payment  of  a  liability  subse- 
quently incurred,  and  which  might  never  have  been  incurred  if  the 
money  had  not  been  borrowed.  The  extension  of  the  equitable  doc- 
trine now  sought  to  be  made  would  have  the  most  -dangerous  effects, 
as  enabling  companies  practically  to  borrow  without  limit. 

[Lord  Esheb,  M.  E.  :  —  But  even  if  the  doctrine  be  limited  to  debts 
previously  incurred,  the  company  have  only  to  postpone  the  borrow- 
ing until  after  they  have  incurred  the  liability.] 

The  true  principle  is,  that  there  is  supposed  to  have  been  an  as- 
signment of  the  debt  paid  out  of  the  advance  to  the  person  making 
the  advance ;  that  the  gwasi-lender  really  pays  his  money  to  the 
creditor  and  takes  an  assignment  from  him  of  the  debt;  but  that 
supposed  assignment  is  only  applicable  to  the  case  of  debts  in  exist- 
ence at  the  time  of  the  advance.  In  the  previous  cases  on  the  sub- 
ject the  question  arose  with  regard  to  existing  debts. 

[They  cited  on  this  point  In  re  Cork  and  Youghal  By.  Co.  (L.  E.  4 
Ch.  748)  ;  In  re  German  Mining  Co.  (4  D.  M.  &  G.  19).] 

With  regard  to  the  other  matters,  viz.,  the  moneys  paid  by  the 
defendants'  bankers  in  respect  of  debts  of  the  company,  and  repaid 
out  of  Lord  Wenlock's  advances  and  the  moneys  paid  to  Green, 
similar  questions  arise.  It  is  contended  with  regard  to  these  items 
that  the  equity  relied  upon  by  the  plaintiffs  is  confined  to  sums  di- 
rectly applied  by  the  company,  or  their  agent,  out  of  the  moneys 
borrowed,  in  satisfaction  of  existing  debts  or  liabilities  of  the  com- 
pany. An  equity  that  the  bankers  might  have  in  respect  of  sums 
advanced  by  them  for  the  payment  of  debts  or  liabilities  is  not  a 
debt  or  liability  within  the  order  of  May  9,  1883.  It  is  submitted, 
also,  that  the  equity  to  be  subrogated  to  the  rights  of  a  creditor  can- 
not be  carried  beyond  persons  to  whom  the  money  is  directly  paid  in 
the  first  instance  by  the  company  or  their  agent ;  and  that,  unless 
such  person  is  a  creditor,  the  equity  does  not  arise.  Consequently  the 
amounts  disbursed  by  Green  in  respect  of  debts  accruing  after  the 
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receipt  of  the  money  by  him  must  be  disallowed,  on  the  ground  that, 
when  the  money  was  received  by  him,  Green  was  not  a  creditor  of 
the  company  in  respect  of  these  amounts.  It  would  lead  to  endless 
inquiries  and  difficulties  if  the  money  had  to  be  traced  through 
several  persons  to  see  whether  it  ultimately  was  applied  to  the 
company's  purposes. 

It  is  clear  that  the  plaintiff's  contention  as  to  the  debts  paid  out 
of  the  £25,000  validly  borrowed  cannot  be  right,  for  the  plaintiffs 
would  be  getting  the  same  thing  twice  over  if  it  were ;  and  the  terms 
of  the  order  rightly  construed  exclude  such  contention.  The  money, 
being  validly  borrowed,  was,  when  it  got  into  the  defendants'  hands, 
the  defendants'  own  money,  and  the  equity  to  subrogation  to  the 
rights  of  the  creditor  cannot  apply,  for  it  depends  on  the  doctrine 
that  equity  will  treat  the  money  borrowed  as  still  remaining  the 
2'Masi-lender's  property,  which  only  applies  when  the  money  is  bor- 
rowed ultra  vires. 

Cur.  adv.  vult. 

The  judgment  of  the  Court,  (Loed  Eshee,  M.  E.,  Fry  and  Lopes, 
L.  JJ.)  was  delivered  by 

Fey,  L.  J. :  — 

The  questions  which  now  require  determination  in  this  case  arise 
from  the  application  of  the  order  of  this  court  of  May  9,  1883,  to  the 
facts  as  found  by  Mr.  Eobertson,  the  special  referee  named  in  the 
order. 

By  that  order  it  was  directed  that  judgment  should  be  entered  for 
£25,000  and  interest,  and  in  addition  thereto  for  so  much  and  so 
much  only  of  the  sums  advanced  to  the  defendant  company  by  the 
Eock  Life  Assurance  Company  and  Baron  Wenlock  as  was  employed 
in  the  payment  of  any  debts  or  liabilities  of  the  defendant  company 
properly  payable  by  them,  with  interest  from  the  respective  dates 
of  such  employment.  It  appears  that  some  of  the  moneys  were 
applied  in  payment  of  debts  and  liabilities  properly  payable  by  the 
company  at  the  date  of  the  advances,  and  some  in  payment  of  debts 
and  liabilities  which  arose  or  became  properly  payable  at  dates  sub- 
sequent to  the  advances.  The  defendants  contend  that  only  the 
advances  employed  in  payment  of  debts  and  liabilities  actually  pay- 
able at  the  date  of  the  advance  can  be  brought  within  the  operation 
of  the  direction  in  the  order.  The  plaintiffs  contend  that  all  these 
advances  are  within  the  direction,  and  that  the  date  of  the  accruer 
of  the  liability  is  immaterial.  We  are  of  opinion  that  the  plaintiffs' 
contention  ought  to  prevail.  We  are  not  at  liberty  to  travel  beyond 
or  review  the  declaration  contained  in  the  order  of  May  9,  1883, 
which  is  binding  on  us  not  only  as  a  decision  of  this  court  but  by 
reason  of  its  affirmation  by  the  House  of  Lords ;  and  in  our  opinion 
the  order  rightly  bears  the  wider  construction.  It  is  silent  as  to 
any  limit  of  time  within  which  the  liabilities  are  to  accrue,  or  within 
which  they  are  to  be  paid ;  and  by  fixing  the  respective  dates  of  the 
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employment  of  the  sums  as  the  periods  of  time  from  which  interest 
is  to  run,  it  seems  to  indicate  that  the  date  of  the  employment,  and 
not  of  the  advance,  is  the  material  one.  If  the  court  had  intended 
any  sach  limitation  of  the  inquiry  as  that  now  contended  for  by  the 
defendants,  we  think  that  it  would  have  found  expression,  if  not  in 
the  formal  order,  at  any  rate  in  the  oral  judgments,  but  we  can  find 
no  trace  of  it. 

But  we  go  further  and  say  that  in  our  judgment  the  equity  in 
question  knows  of  no  such  limitation  as  that  suggested.  This  equity 
is  based  on  a  fiction,  which  like  all  legal  fictions,  has  been  invented 
with  a  view  to  the  furtherance  of  justice.  The  court  closes  its  eyes 
to  the  true  facts  of  the  case,  viz.,  an  advance  as  a  loan  by  the  quasi- 
lender  to  the  company,  and  a  payment  by  the  company  to  its  credi- 
tors as  out  of  its  own  moneys ;  and  assumes  on  the  contrary  that  the 
jwasi-lender  and  the  creditor  of  the  company  met  together,  and  that 
the  former  advanced  to  the  latter  the  amount  of  his  claim  against 
the  company  and  took  an  assignment  of  that  claim  for  his  own  bene- 
fit. There  is  no  reason  that  we  can  find  for  supposing  that  this 
imaginary  transaction  between  the  g'wasi-lender  and  the  creditor  was 
confined  to  the  day  and  hour  of  the  advance  of  the  money  to  the 
company ;  in  the  coffers  of  the  company  the  money  really  advanced 
as  a  loan  is  still  thought  of  by  the  court  as  the  money  of  the  quasi- 
lender ;  and  the  court,  as  the  author  of  the  benevolent  fiction  on 
which  it  acts,  can  fix  its  own  time  and  place  for  the  enactment  of 
the  supposed  bargain  between  the  two  parties,  who  have  met  and 
contracted  together  only  in  the  imagination  of  the  court.  The  true 
limit  of  the  doctrine  we  conceive  to  be  stated  by  Lord  Selborne, 
L.  C,  in  delivering  the  judgment  of  this  court  in  the  case  of  the 
Blackburn  Building  Society  v.  Cunliffe,  Brooks  &  Co.  (22  Ch.  D.  61, 
at  p.  71).  "The  test,"  said  he,  "is,  has  the  transaction  really  added 
to  the  liabilities  of  the  company  ?  If  the  amount  of  the  company's 
liabilities  remains  in  substance  unchanged,  but  there  is  merely  for 
the  convenience  of  payment  a  change  of  the  creditor,  there  is  no 
substantial  borrowing  in  the  result,  so  far  as  relates  to  the  position 
of  the  company.  Eegarded  in  that  light,  it  is  consistent  with  the 
general  principle  of  equity  that  those  who  pay  legitimate  demands 
which  they  are  bound  in  some  way  or  other  to  meet,  and  have  had 
the  benefit  of  other  people's  money  advanced  to  them  for  that  pur- 
pose, shall  not  retain  that  benefit  so  as,  in  substance,  to  make  those 
other  people  pay  their  debts.  I  take  that  to  be  a  principle  suffi- 
ciently sound  in  equity  :  and,  if  the  result  is  that  by  the  transaction 
which  assumes  the  shape  of  an  advance  or  loan  nothing  is  really 
added  to  the  liabilities  of  the  company,  there  has  been  no  real  trans- 
gression of  the  principle  on  which  they  are  prohibited  from  borrow- 
ing." Now  the  payment  of  bona  fide  liabilities  arising  or  accruing 
subsequently  to  the  actual  date  of  the  advance  has  in  no  way  really 
added  to  the  liabilities  of  the  company,  and  therefore  in  no  way 
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transgresses  the  boundaries  of  the  doctrine  as  laid  down  by  this 
court  in  the  case  to  which  we  have  referred.  Sir  Horace  Davey  for- 
cibly warned  us  of  the  danger  of  the  proposition  which  we  have 
laid  down,  and  said  that  it  would  aiford  to  companies  a  facile  means 
of  evading  the  limit  of  their  borrowing  powers.  But  the  danger  ap- 
pears to  us  imaginary.  We  do  not  think  that  capitalists  will  be 
found  knowingly  and  willingly  to  advance  money  in  the  hope  of 
recovering  it  on  the  ground  of  some  future  subrogation  to  the  future 
rights  of  some  future  creditor.  The  doctrine  has  rarely,  if  ever, 
done  more  for  any  one  than  snatch  a  few  brands  from  the  burning. 
In  the  present  case  the  utmost  extension  of  the  doctrine  will  leave 
the  plaintiffs  heavy  losers. 

The  next  question  arises  in  this  way.  Certain  creditors  of  the 
company  were  paid  by  the  bankers  of  the  company ;  these  bankers 
were  paid  by  the  advances  of  the  Eock  Company  or  Lord  Wenlock  : 
are  the  plaintiffs  entitled  to  be  subrogated  to  the  rights  of  these 
creditors  ?  It  appears  to  us  that  they  are  entitled  to  be  so  subro- 
gated ;  that  the  right  of  the  bankers,  which  they  obtained  by  subro- 
gation from  the  creditors  whom  they  paid,  was  an  equitable  liability 
of  the  company ;  and  that  for  the  purposes  of  this  inquiry  it  is  im- 
material whether  the  rights  of  the  creditors  accrued  before  or  after 
the  advances  by  the  bankers,  or  the  Rock  Company,  or  Lord  Wenlock. 

A  similar  question  was  discussed  as  to  a  Mr.  Green,  who  was  a 
managing  director  and  agent  of  the  company,  and  to  whom  payments 
were  made  by  the  company  out  of  which  he  made  disbursements  for 
the  company.  It  was  argued  that  the  inquiry  must  stop  at  the  first 
payment  by  the  company.  But  we  can  find  no  ground  for  this  con- 
tention. To  follow  the  money  into  a  debt  or  liability  of  the  company 
does  not  add  to  the  liabilities  of  the  company,  whether  that  pursuit 
be  through  one  or  more  hands  and  by  one  or  many  steps. 

It  is  conceded  that  under  the  order  of  May  9,  1883,  the  plaintiffs 
are  entitled  to  the  £25,000,  and  to  so  much  of  the  sums  advanced 
beyond  the  £26,000  as  was  expended  in  satisfaction  of  the  debts  and 
liabilities  of  the  company.  The  plaintiffs  contend  that  they  are 
entitled,  in  addition  to  all  this,  to  so  much  of  the  £26,000  itself  as 
was  so  expended.  They  contend  that  this  is  given  to  them  by  the 
express  terms  of  the  order,  and  that  the  point,  therefore,  is  not  open 
to  further  consideration.  We  do  not  so  rea'd  the  order;  for  it  ap- 
pears to  us  that  the  £25,000  is  dealt  with  separately,  in  the  first 
place,  and  that  the  rest  of  the  order  deals  with  sums  in  every  respect 
outside  of  and  beyond  the  £26,000.  The  words  in  the  order  "in 
addition  "  exclude,  in  our  opinion,  all  further  consideration  both  of 
the  borrowing  of  the  £25,000  and  of  its  application.  And  in  our 
opinion  this  is  right  in  point  of  reason  and  principle  :  for  the  £25,000, 
having  been  validly  borrowed,  became  part  of  the  moneys  of  the 
company  as  much  as  the  original  subscriptions  of  the  members  or 
the  produce  of  sales  of  its  lands ;  and  no  application  by  the  company 
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of  its  own  moneys  to  the  payment  of  its  own  debts  can  be  conceived 
of  as  a  transaction  between  a  quasi-lendei  to  the  company  and  the 
creditors  of  the  company,  or  lead  to  a  subrogation  of  the  creditors' 
rights  to  the  stranger.  If  the  plaintiffs  were  to  be  subrogated  to 
the  rights  of  those  creditors  who  were  paid  with  the  £25,000,  we  do 
iiot  see  why  they  should  not  be  subrogated  to  the  rights  of  every 
creditor  paid  by  the  company  with  its  own  moneys  from  any  source 
whatever. 

The  matter  must  be  referred  back  to  the  referee  with  the  following 
declarations,  and  the  costs  of  the  hearing,  which  has  led  to  partial 
success  and  failure  on  each  side,  must  be  costs  in  the  cause.  [Then 
followed  formal  declarations  as  to  the  mode  of  taking  the  account 
under  the  order  of  May  9,  1883,  in  accordance  with  the  principles 
laid  down  by  the  judgment  of  the  court.  The  substance  of  such 
declarations,  so  far  as  material  to  this  report,  was  that  the  plaintiffs 
were  entitled  to  credit  in  respect  of  all  debts  and  liabilities  of  the 
company  which  had  been  paid  out  of  the  sums  advanced  by  the  Eock 
Insurance  Company  or  by  Lord  Wenlock,  whether  such  debts  and 
liabilities  existed  at  the  time  of  or  accrued  subsequently  to  the  dates 
of  the  respective  advances ;  that  the  plaintiffs  were  entitled  to  credit 
in  respect  of  all  debts  and  liabilities  of  the  company  which,  having 
been  paid  by  Messrs.  Herries  &  Co.,  (the  defendants'  bankers)  or 
others,  had  been  paid  or  ultimately  repaid  to  them  out  of  any  sums 
advanced  by  the  Eock  Insurance  Company  or  by  Lord  Wenlock, 
whether  such  debts  or  liabilities  existed  at  the  time  of  or  accrued 
subsequently  to  the  dates  of  the  respective  advances  by  the  Eock 
Insurance  Company  or  Lord  Wenlock,  or  the  dates  of  the  payments 
by  Messrs.  Herries  &  Co.  or  others  ;  that  the  plaintiffs  were  entitled 
to  credit  in  respect  of  all  debts  and  liabilities  of  the  company  paid 
by  Green  out  of  moneys  paid  to  him  by  the  company,  whether  such 
debts  or  liabilities  existed  at  the  time  of  or  accrued  subsequently  to 
the  receipt  by  him  of  the  moneys  out  of  which  he  paid  them ;  and 
that  the  plaintiffs  were  not  entitled  to  be  allowed  anything  in  respect 
of  debts  or  liabilities  of  the  defendants  paid  out  of  the  £26,000 
validly  borrowed.] 

Judgment  accordingly. 


AMERICAN  UNION  TELEGEAPH  COMPANY  v.  THE  UNION 
PACIFIC   EAILWAY  COMPANY. 

(1  McCrary,  188.     1880.) 

Motion  for  injunction. 
McCbaet,  CiKOUiT  Judge  :  — 

By  act  of  Congress,  approved  July  1,  1862,  and  acts  amendatory 
thereof,  the  Union  Pacific  Eailroad  Company  was  created  a  corpora- 
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tion  with  power  to  "  lay  out,  locate,  construct,  furnish,  maintain,  and 
enjoy  a  continuous  railroad  and  telegraph,  with  appurtenances,"  from 
the  Missouri  Eiver,  through  Nebraska  and  Wyoming,  to  a  junction 
with  the  Central  Pacific  Railroad  in  Utah.  Under  this  authority 
the  said  railroad  company  built,  and  early  in  1869  completed,  its  rail- 
road and  telegraph  over  said  route.  The  plaintiff  is  a  corporation 
organized  under  the  laws  of  the  State  of  New  York. 

On  the  first  day  of  September,  1866,  the  plaintiff  and  said  Union 
Pacific  Railroad  Company  entered  into  a  contract,  whereby,  among 
other  things,  the  railroad  company  agreed  to  demise  and  lease  to 
plaintiff  "all  its  telegraph  lines,  wires,  poles,  instruments,  offices, 
and  all  other  property  by  it  possessed,  appertaining  to  the  business 
of  telegraphing,  for  the  purpose  of  sending  messages  and  doing  a 
general  telegraphic  business  ;  to  have  and  to  hold  for  and  during  the 
whole  term  of  the  charter  of  the  party  of  the  first  part  (the  railroad 
company)  and  any  renewals  thereof,  subject  to  the  rights  of  the 
United  States  as  set  forth  in  the  charter  of  the  railroad  company, 
and  on  the  condition  that  the  plaintiff  would  faithfully  and  fully 
perform  all  the  duties  imposed  or  to  be  imposed  upon  the  railroad 
company  by  its  charter  or  by  the  laws  of  the  United  States." 

On  the  twentieth  day  of  December,  1871,  a  supplemental  agree- 
ment was  entered  into  between  said  parties,  by  which  certain  changfes 
were  made  in  the  original  contract.  Among  other  things,  it  was  pro- 
vided in  said  contracts  that  the  railroad  company  should  receive 
from  plaintiff,  in  consideration  for  the  same,  17,800  shares  of  the 
capital  stock  of  the  plaintiff  corporation  (the  Atlantic  and  Pacific 
Telegraph  Company),  which  stock  the  railroad  company  received  and 
applied  to  its  own  use.  Said  contracts  were  duly  performed  on  both 
sides  until  the  twenty-seventh  day  of  February  last,  when  the  rail- 
road company  assumed,  of  its  own  niotion,  to  rescind  the  same,  and 
to  resume  possession  and  control  of  the  property  ;  for  which  purpose 
its  agents  cut  the  wires  running  from  the  general  offices  of  plaintiff, 
for  commercial  business,  at  Omaha,  and  severed  said  ofiices  from  the 
main  line.  It  is  charged  in  the  bill  that  this  was  done  for  the  pur- 
pose of  giving  the  business  of  said  line  at  Omaha,  and  all  the  advan- 
tages thereof,  to  the  defendant,  the  American  Union  Telegraph 
Company,  a  competitor  and  rival  of  plaintiff  in  the  business  of 
telegraphing. 

The  Union  Pacific  Railroad  Company,  by  consolidation  with  an- 
other company,  has  become  the  Union  Pacific  Railway  Company,  by 
which  name  it  is  sued. 

The  prayer  of  the  bill  is,  among  other  things,  for  an  injunction  to 
restrain  the  defendants  from  disregarding  the  two  contracts  above 
mentioned,  and  from  interfering  with  the  property  covered  thereby, 
except  as  in  said  contracts  provided,  and  from  preventing  the  plain- 
tiff from  reconnecting  the  wires  so  as  to  restore  them  to  their  origi- 
nal condition  before  the  same  were  cut.     On  the  first  of  March  it 
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■was  ordered  that  the  application  for  injunction  be  heard  before  me, 
at  chambers  at  St.  Louis,  on  the  sixth  of  April,  1880,  and  in  the 
mean  time  a  preliminary  injunction  was  allowed. 

The  defendants  have  answered  fully,  and  numerous  affidavits  have 
been  filed.  Upon  the  record  thus  presented  counsel  have  been  fully 
heard,  both  orally  and  by  printed  briefs. 

The  Union  Pacific  Railway  Company,  defendants,  admit  the  cut- 
ting of  the  wires  as  charged,  as  well  as  their  purpose  to  disregard 
the  contracts,  and  retake  the  telegraph  lines  and  property,  and  in 
justification  allege  that  said  contracts  were  beyond  the  power  of  the 
company  to  make,  contrary  to  public  policy,  and  in  violation  of  the 
acts  of  Congress  chartering  the  Union  Pacific  Railroad  Company,  and 
that  they  are  therefore  void.  The  question  of  the  validity  of  these 
contracts  is  the  first  to  be  considered. 

1.  The  rules  by  which  this  question  is  to  be  determined  are  now 
well  settled,  at  least  in  the  Federal  courts.  They  have  been  clearly 
stated  by  the  Supreme  Court  in  the  recent  case  of  Thomas  et  al.  v. 
The  West  Jersey  R.  Co.  (101  U.  S.  7]).  From  the  opinion  in  that 
case,  delivered  by  Mr.  Justice  Miller,  I  make  the  following  extracts, 
as  laying  down  the  law  by  which  I  must  be  guided  :  — 

"  We  take  the  general  doctrine  to  be  in  this  country,  though  there 
may  be  exceptional  cases  and  some  authorities  to  the  contrary,  that 
the  powers  of  a  corporation  organized  under  legislative  statutes  are 
such,  and  such  only,  as  those  statutes  confer.  Conceding  the  rule 
applicable  to  all  statutes,  that  what  is  fairly  implied  is  as  much 
granted  as  what  is  expressed,  it  remains  that  the  charter  of  a  cor- 
poration is  the  measure  of  its  powers,  and  that  the  enumeration  of 
those  powers  implies  the  exclusion  of  all  others.  .  .  . 

"  There  is  another  principle  of  equal  importance,  and  equally  con- 
clusive against  the  validity  of  this  contract,  which,  if  not  coming 
exactly  within  the  doctrine  of  ultra  vires,  as  we  have  just  discussed 
it,  shows  very  clearly  that  the  railroad  company  was  without  the 
power  to  make  such  a  contract. 

"  That  principle  is  that  where  a  corporation,  like  a  railroad  com- 
pany, has  granted  to  it  by  charter  a  franchise  intended  in  a  large 
measure  to  be  exercised  for  the  public  good,  the  due  performance  of 
those  functions  being  the  consideration  of  the  public  grant,  any  con- 
tract which  disables  the  corporation  from  performing  those  functions 
—  which  undertakes,  without  the  consent  of  the  state,  to  transfer  to 
others  the  rights  and  powers  conferred  by  the  charter,  and  to  relieve 
the  grantees  of  the  burden  which  it  imposes  —  is  a  violation  of  the 
contract  with  the  state,  and  is  void  as  against  public  policy.  This 
doctrine  is  asserted  with  remarkable  clearness  in  the  opinion  of  this 
court,  delivered  by  Mr.  Justice  Campbell,  in  the  case  of  The  York  & 
Maryland  Line  Railroad  Co.  v.  Winans  (17  Howard,  30).  The  cor- 
poration in  that  case  was  chartered  to  build  and  maintain  a  railroad 
in  Pennsylvania  by  the  Legislature  of  that  State.     The  stock  in  it 
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was  taken  by  a  Maryland  corporation,  called  the  Baltimore  &  Sus- 
quehanna Railroad  Company,  and  the  entire  management  of  the 
road  was  committed  to  the  Maryland  company,  which  appointed  all 
the  officers  and  agents  upon  it,  and  furnished  the  rolling-stock. 

"  In  reference  to  this  state  of  things,  and  its  effect  upon  the  liabil- 
ity of  the  Pennsylvania  corporation  for  infringing  a  patent  of  the 
defendant  in  error,  Winans,  this  court  said :  '  This  conclusion  [argu- 
ment] implies  that  the  duties  imposed  upon  the  plaintiff  [in  error] 
by  the  charter  are  fulfilled  by  the  construction  of  the  road,  and  that, 
by  alienating  its  right  to  use  and  its  power  of  control  and  super- 
vision, it  may  avoid  further  responsibility.  But  these  acts  involve  an 
overturn  of  the  relations  which  the  charter  has  arranged  between  the 
Legislature  and  the  community.  Important  franchises  were  con- 
ferred upon  the  corporation  to  enable  it  to  provide  facilities  for 
communication  and  intercourse  required  for  public  convenience. 
Corporate  management  and  control  over  these  were  prescribed,  and 
corporate  responsibility  for  their  insufficiency  provided  as  a  remu- 
neration for  their  grant.  The  corporation  cannot  absolve  itself  from 
the  performance  of  its  obligations  without  the  consent  of  the  Legis- 
lature. Beman  v.  Rufford  (1  Simon  N.  S.  660)  ;  Winch  v.  B.  &  L. 
R.  Go.  (13  Law  and  Equity,  506).' 

"  And  in  the  case  of  Black  v.  Delaware  &  Raritan  Canal  Co.  (7  C. 
E.  Green,  N.  J.  Eq.  390),  Chancellor  Zabriskie  says :  '  It  may  be 
considered  as  settled  that  a  corporation  cannot  lease  or  alienate  any 
franchise,  or  any  property  necessary  to  perform  its  obligations  and 
duties  to  the  state,  without  legislative  authority.'  Eor  this  he  cities 
some  ten  or  twelve  decided  cases  in  England  and  this  country."  .  .  . 

The  case  in  which  these  propositions  of  law  were  announced  was 
this  :  A  IS'ew  Jersey  railroad  corporation,  without  express  authority, 
undertook  to  lease  to  another  company  for  twenty  years  its  railroad, 
with  all  its  appurtenances  and  franchises,  including  the  right  to  do 
the  business  of  a  railroad  and  collect  the  proper  tolls.  The  contract 
or  lease  was  confirmed  by  a  vote  of  the  stockholders.  The  lessor 
was  authorized  to  cancel  the  lease  upon  giving  three  months'  notice, 
but  in  that  event  was  to  be  liable  to  pay  the  damages  incurred  by  the 
other  party  by  reason  of  such  action.  Under  this  provision  the  rail- 
road company  ended  the  contract,  and  resumed  possession  of  the 
leased  road.  The  suit  was  by  the  lessee  for  the  damages  provided 
for,  and  it  was  held  that  no  recovery  could  be  had  because  the  con- 
tract was  ultra  vires.  It  remains  to  apply  these  principles  to  the 
case  in  hand. 

2.  It  is  certain  that  the-coutracts  in  question  amounted  to  a  lease, 
or  alienation,  by  the  Union  Pacific  Railroad  Company,  of  property 
which  was  necessary  to  the  performance  of  its  obligations  and  duties 
to  the  government,  and  to  the  public. 

In  my  judgment  the  Act  of  July  1, 1862,  and  its  amendments,  must 
be  construed  as  chartering  the  Union  Pacific  Railroad  Company,  and 
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devolving  upon  it,  individually  and  personally,  the  power  and  duty 
of  constructing,  operating,  and  maintaining  a  line  of  telegraph,  as 
well  as  a  railroad.  This  is  made  manifest  by  the  consideration  that 
the  government  endowed  the  corporation  with  large  grants  of  land 
and  bonds,  to  aid  in  the  construction  of  these  lines,  and  imposed 
upon  tlie  company  the  duty  of  reimbursing  the  government  from  the 
earnings  of  the  road  and  telegraph  line.  Section  6,  act  of  1862.  It 
is  also  clear  from  the  language  of  the  first  section  of  said  act,  which 
empowers  the  corporation  "to  lay  out,  locate,  construct,  furnish, 
maintain,  and  enjoy  a  continuous  railroad  and  telegraph,  with  the 
appurtenances,"  that  the  power  conferred  was  personal,  and  carried 
with  it  a  duty  and  an  obligation  which  could  not  be  transferred. 

The  very  same  language  which  authorizes  the  construction  and 
operation  of  the  telegraph  line  also  authorizes  the  construction  and 
operation  of  the  railroad,  and  the  property  in  the  one  is  as  necessary 
to  the  performance  of  the  public  duties  of  the  corporation  as  that  in 
the  other.  The  charter  of  the  company,  with  the  amendments,  con- 
sidered as  a  whole,  was  manifestly  intended  to  create  a  corporation 
which  should  be  personally  amenable  to  the  government,  in  the  exer- 
cise of  the  powers  conferred,  and  which  should  in  a  quasi  public 
capacity  perform  the  duties  imposed,  and  render  an  account  of  its 
earnings. 

The  purpose  was  not  to  authorize  the  construction  of  a  line  either 
of  railroad  or  telegraph  to  be  thereafter  sold,  leased,  or  transferred  to 
other  parties,  leaving  the  government  to  the  chances  of  securing  from 
or  through  the  lessee  or  vendee  its  proportion  of  the  earnings.  This 
is  made  still  more  clear  by  the  provisions  of  the  Act  of  June  20, 1874, 
amending  the  charter,  which  imposes  upon  the  company  and  its 
officers  and  agents  penalties  for  a  failure  to  operate  or  use  said 
railroad  or  telegraph,  so  far  as  the  public  and  the  government  are 
concerned,  as  one  continuous  line,  and  which  gives  a  right  of  action 
to  any  party  aggrieved,  "  in  case  of  failure  or  refusal  of  the  Union 
Pacific  Railroad  Company,  or  either  of  said  branches,  to  comply  with 
this  act  or  the  acts  to  which  this  is  amendatory." 

I  conclude  that  the  charter  of  the  Union  Pacific  Railroad  Company 
devolved  upon  it  the  duty  of  constructing,  operating,  and  maintaining 
a  line  of  telegraph  for  commercial  and  other  purposes,  and  that  this 
is  in  its  nature  a  public  duty.  I  am  further  of  the  opinion  that,  by 
the  provisions  of  the  contract  of  September  1,  1866,  and  of  December 
20, 1871,  the  railroad  company  undertook  to  lease  or  alienate  property 
which  was  necessary  to  the  performance  of  this  duty.  The  considera- 
tion for  these  contracts  is  declared  to  be  "  the  demise  of  their  tele- 
graph lines,  property,  and  good-will,  and  of  the  rights  and  privileges, 
in  the  manner  hereinafter  specified,"  etc. ;  and  the  property  demised 
by  the  railroad  company  is  "  all  its  telegraphic  lines,  wires,  poles, 
instruments,  offices,  and  all  other  property  by  it  possessed,  appertain- 
ing to  the  business  of  telegraphing,  for  the  purpose  of  sending  mes- 
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sages  and  doing  a  general  telegraph,  business."  The  lessee  was  to 
hold  during  the  whole  term  of  the  charter  of  the  railroad  companr 
and  any  renewal  thereof.  There  is  inserted  a  stipulation  that  the 
lessee  shall  perform  all  the  duties  imposed  or  that  may  be  imposed 
upon  the  railroad  company  by  their  charter  or  by  the  laws  of  the 
United  States.  But,  as  already  intimated,  I  do  not  think  this  latter 
clause  makes  the  contract  good.  The  railroad  company  was  not  at 
liberty  to  transfer  to  others  those  important  duties  and  trusts  which 
it,  for  a  large  consideration,  and  for  a  great  public  purpose,  had  un- 
dertaken to  perform.  It  certainly  could  not  divest  itself  of  these 
powers  and  duties,  and  devolve  them  upon  the  plaintiff,  without  ex- 
press authority  from  Congress. 

3.  But  if  the  contracts  in  question  are  not  ultra  vires,  by  reason  of 
the  transfer  of  property  necessary  to  the  performance  by  the  railroad 
company  of  its  public  duties,  they  are  so  because  they  attempt  to 
transfer  certain  franchises  of  the  said  company.  The  right  to  oper- 
ate a  telegraph  line,  and  to  fix  and  to  collect  tolls  for  the  use  of  the 
same,  is,  to  say  the  least,  the  most  valuable  part  of  the  franchise 
conferred  by  Congress  upon  the  railroad  company,  as  a  telegraph 
company.  This  right  is  alienated  by  a  clear  and  unequivocal  assign- 
ment or  transfer  from  the  railroad  company  to  the  plaintiff.  With- 
out discussing  other  features  of  the  contracts,  I  am  compelled  to  hold 
that  this  feature  is  alone  sufficient  to  render  them  in  excess  of  the 
corporate  power  of  the  company. 

4.  This  brings  me  to  the  question  whether  the  railroad  company  can 
be  permitted  to  rescind  the  contract,  and  on  its  own  motion  to  take 
possession  of  the  lines,  offices,  and  property,  without  first  returning 
the  consideration  received  therefor  from  the  plaintiff.  As  already 
stated,  the  railroad  company  received  from  the  plaintiff,  in  payment 
for  the  property  and  rights  agreed  to  be  transferred  by  said  contracts, 
17,800  shares  of  the  capital  stock  of  the  corporation  plaintiff.  There 
is  a  dispute  as  to  the  value  of  the  stock,  but  I  believe  it  is  not  placed 
by  any  one  of  the  deponents  at  less  than  $150,000,  while  some  of 
them  place  it  at  a  much  higher  sum. 

No  case  has  been  cited  in  argument,  nor  have  I  been  able  to  find 
one,  which  holds  that  a  court  of  equity,  having  jurisdiction  of  the 
parties  to  "and  the  subject-matter  of"  an  illegal  contract,  should  re- 
quire one  of  such  parties  to  give  up  what  he  has  received  under  it, 
without  requiring  the  other  to  do  the  same.  Many  cases  hold  that  a 
corporation  which  has  made  a  contract  ultra  vires,  which  has  not 
been  fully  performed,  is  not  estopped  from  pleading  its  own  want  of 
power  when  sued  upon  such  contract ;  but  that  doctrine  does  not 
apply  to  a  case  where  a  party  comes  into  a  court  of  equity,  and,  while 
retaining  all  that  he  has  received  upon  such  a  contract,  asks  to  be 
permitted  to  retake  what  he  has  parted  with  under  it.  I  take  it  there 
is  nothing  in  the  law,  as  there  is  certainly  nothing  in  the  principles 
of  equity,  to  estop  the  court  from  saying  that  the  obligation  to  return 
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the  property  transferred  under  these  contracts  is  mutual,  and  shall 
not  be  enforced  against  one  of  the  parties  without  being  at  the  same 
time  enforced  against  the  other.  As  the  parties  aud  the  subject- 
matter  are  now  before  the  court,  it  is  the  duty  of  the  court,  as  far  as 
possible,  to  place  them  in  statu  quo.  It  has  been  held  that  even  in 
eases  at  common  law,  a  contract  ultra  vires,  made  between  a  corpora- 
tion and  another  person,  and  under  which  the  corporation  has  received 
value,  which  it  retains,  will  be  so  far  enforced  as  to  estop  the  cor- 
poration from  refusing  payment  on  the  ground  of  its  own  want  of 
power.    Bradley  v.  Bullard  (55  111.  417). 

And  in  the  case  of  Thomas  v.  R.  Co.,  (Supreme  Court  U.  S.)  already 
quoted  from  at  length,  Mr.  Justice  Miller,  upon  this  point,  says : 
"  There  cau  be  no  question  that,  in  many  instances,  where  an  invalid 
contract,  which  the  party  to  it  might  have  avoided  or  refused  to  per- 
form, has  been  fully  performed  on  both  sides,  whereby  money  has 
been  paid  or  property  changed  hands,  the  courts  have  refused  to  sus- 
tain an  action  for  the  recovery  of  the  property  or  the  money  so  trans- 
ferred. And  in  regard  to  corporations,  the  rule  has  been  well  laid 
down  by  Chief  Justice  Comstock,  in  Parish  v.  Wheeler  (22  N.  Y. 
404),  that  the  executed  dealings  of  corporations  must  be  allowed  to 
stand  for  aud  against  both  parties  when  the  plainest  rules  of  good 
faith  require  it.  But  what  is  sought  in  the  case  before  us  is  the  en- 
forcement of  the  unexecuted  part  of  this  agreement.  So  far  as  it 
has  been  executed,  namely,  the  four  or  five  years  of  action  under  it, 
the  accounts  have  been  adjusted,  and  each  party  has  received  what 
he  was  entitled  to  by  its  terms." 

The  present  case,  like  the  !N"ew  Jersey  case  in  which  these  remarks 
were  made,  is  one  on  which  the  contract  has  been  executed  in  part, 
but  it  differs  from  that  case  in  one  important  particular.  In  the  New 
Jersey  case  the  court  say  that,  "  so  far  as  it  [the  contract  in  question] 
has  been  executed,  namely,  the  four  or  five  years  of  action  under  it, 
the  accounts  have  been  adjusted,  and  each  party  has  received  what  he 
was  entitled  to  by  its  terms." 

If  that  case  had  been  in  equity,  and  it  had  appeared  that  the  rail- 
road company  had  received  in  advance  the  full  consideration  for  the 
whole  term  of  the  lease,  which  it  retained,  while  asking  to  be  relieved 
from  the  contract,  I  have  no  doubt  the  court  would  have  said :  "  You 
must  come  into  this  tribunal  with  clean  hands ;  you  must  do  equity 
before  you  can  seek  the  aid  of  a  court  of  conscience." 

The  contention  of  the  railroad  company  is  that  it  should  be  per- 
mitted to  take  possession  of  the  property  in  controversy  without 
process  or  legal  proceedings.  While  I  am  clear  that  the  contracts 
under  which  the  property  is  held  by  plaintiff  are  ultra  vires,  there  is 
a  dispute  upon  that  subject,  and  such  a  dispute  as  in  my  judgment 
cannot  be  determined  by  the  railroad  company  of  its  own  motion.  - 

The  right  of  rescission  does  not  justify  the  railroad  company  in 
taking  possession  except  by  lawful  means.    The  plaintiff  has  a  right 
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to  be  heard  upon  issue  joined  in  a  proper  proceeding  before  being 
ejected.  The  present  question  is  not  whether  the  contracts  should  be 
rescinded  and  the  property  restored  to  the  railroad  company,  but 
whether  this  should  be  done  by  the  railroad  company  upon  its  own 
motion,  and  in  a  way  to  deprive  the  plaintiff  not  only  of  a  hearing  in 
the  regular  course  of  this  court,  but  also  deprive  it  of  the  right  of 
appeal. 

It  is  one  thing  for  me  to  hold  that  the  contracts  are  in  my  judg- 
ment ultra  vires,  and  quite  another  to  say  to  the  railroad  company, 
"  You  may  turn  the  plaintiff  out  and  take  possession  without  giving 
it  a  day  in  court." 

An  injunction  will  often  be  granted  to  restrain  a  party  from  de- 
ciding for  himself  a  question  involving  controverted  rights,  and  to 
compel  him  to  resort  to  the  courts,  and  this  without  regard  to  the 
absolute  merits  of  the  controversy.  It  is  enough  that  there  is  a  con- 
troversy to  justify  a  court  of  equity  in  directing  that  it  be  settled  by 
legal  proceedings.  Eckelkamp  v.  Schroeder  (45  Mo.  505)  ;  Varick  v. 
New  York  (4  Johns.  Ch.  63)  ;  Dudley  v.  Trustees  (12  B.  Mon.  610)  ; 
Fanners  V.  Eeno  (53  Pa.  St.  224) ;  Sunsing  v.  Steamboat  Co.  (7  Johns. 
Ch.  162). 

The  principle  settled  by  these  and  many  other  cases  is  that  a  party 
who  is  in  actual  possession  of  property,  claiming  under  colar  of  title, 
is  not  to  be  ousted,  except  by  the  means  provided  by  law,  and  such  a 
possession  the  court  will  protect  by  injunction  from  disturbance  by 
any  other  means.  For  this  reason,  therefore,  as  well  as  upon  the 
grounds  above  stated,  I  am  clearly  of  the  opinion  that  the  railway 
company  cannot  be  permitted  to  oust  the  plaintiff  from  possession 
without  process. 

The  injunction,  heretofore  granted,  will  be  so  far  modified  as  to 
make  it  clear  that  the  railroad  company  is  at  liberty  to  institute  legal 
proceedings,  either  by  cross-bill  in  this  case  or  otherwise,  to  cancel 
and  set  aside  the  said  contracts  upon  a  return  of  the  consideration, 
and  to  settle  and  adjust,  upon  principles  of  equity,  the  accounts 
between  the  parties. 


BANK  V.  NILES. 

(Walker,  (Mich.)  <A%    1842.) 

The  bill  in  this  case  was  filed  to  obtain  the  specific  performance  of 
a  contract  entered  into  by  the  parties  on  July  1,  18B9.  The  com- 
plainants bound  themselves  to  convey  to  defendant,  within  sixty 
days  thereafter,  certain  real  estate  described  in  the  contract,  and  to 
obtain  from  one  Jeremiah  H.  Pierson  a  good  and  sufficient  deed  of 
the  Eochester  Mill  property,  and  convey  to  him  three  undivided 
fourth  parts  of  it ;  and,  in  case  a  mortgage  should  be  given  by  them 
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on  the  mill  property,  for  the  purchase  money,  they  covenanted  to 
pay  the  incumbrance,  and  cause  it  to  be  discharged  within  five  years. 
The  defendant,  in  return,  agreed  to  execute  a  mortgage  to  complain- 
ants for  the  purchase-money  to  be  paid  by  him,  amounting  to  $28,000, 
on  the  property  to  be  conveyed,  and  on  certain  other  property  named 
in  the  contract.  Within  the  sixty  days,  complainants  purchased  and 
obtained  a  deed  of  the  mill  property  from  Pierson,  for  $5,000,  which 
they  paid  and  secured  to  be  paid  to  him.  They  then  made  out  and 
executed  a  deed  to  defendant  for  three-fourths  of  it,  with  the  other 
property  they  were  bound  by  the  contract  to  convey  to  him,  and  were 
ready  and  willing  to  perform  their  part  of  the  contract. 

The  defendant  demurred. 

The  Chancellor  :  — 

The  first  objection  made  by  defendant  is,  that  the  bank  had  no 
authority  under  its  charter  to  make  such  a  contract  as  that  disclosed 
by  the  bill ;  and  that  this  court  will  not,  for  that  reason,  decree  a 
performance  of  it. 

The  third  section  of  the  act  of  incorporation  concludes  with  these 
words :  "  The  President,  Directors,  and  Company  of  the  Bank  of 
Michigan  shall  be  in  law  capable  of  purchasing,  holding,  and  convey- 
ing any  estate,  real  or  personal,  for  the  use  of  the  said  corporation." 
By  the  ninth  section  it  is  provided,  "  That  the  lands,  tenements,  and 
hereditaments,  which  it  shall  be  lawful  for  the  said  corporation  to 
hold,  shall  be  only  such  as  shall  be  required  for  its  accommodation 
in  relation  to  the  convenient  transacting  of  its  business,  or  such  as 
shall  have  been  bona  fide  mortgaged  to  it  by  way  of  security,  or  con- 
veyed to  it  in  satisfaction  of  debts  previously  contracted  in  the  course 
of  its  dealings,  or  purchased  at  sales  upon  the  judgments  which  shall 
have  been  obtained  for  such  debts." 

The  power  given  by  the  third  section  to  purchase,  hold,  and  con- 
vey real  estate,  is  limited  by  the  ninth  section  to  specific  objects. 
Taking  the  two  sections  together,  the  intention  of  the  Legislature  is 
clear,  and  but  one  construction  can  be  given  to  them.  It  was  in- 
tended that  the  corporation  should  have  power  to  purchase  real 
estate  for  the  convenient  transaction  of  its  business,  or  to  secure  a 
debt ;  but  not  for  the  purpose  of  investing  its  capital,  or  of  specu- 
lating in  lands,  or  of  buying  them  merely  to  sell  again.  I  have  no 
doubt  this  is  the  true  construction  of  the  charter.  A  different  con- 
struction would  enable  the  corporation  to  buy  and  sell  real  estate  at 
pleasure,  and  render  entirely  nugatory  the  restriction  imposed  by  the 
ninth  section.  The  corporation,  then,  exceeded  its  powers,  and -con- 
tracted to  do  what  it  had  no  right  to  do  under  its  charter,  when  it 
covenanted  to  purchase  the  mill  property  of  Pierson,  and  convey 
three-fourths  of  it  to  defendant.  It  was  an  agreement  to  buy  real 
estate  of  one  individual  to  sell  to  another ;  a  contract  to  violate  its 
charter,  by  embarking  in  a  business  with  which  it  had  no  right  to 
meddle ;  —  a  contract  which,  for  that  reason,  this  court  cannot,  con- 
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sistently  with  equitable  principles,  assist  the  complainants  to  carry 
into  execution.  Equity  will  aid  no  one  in  doing  that  which  is 
unlawful. 

The  purchase  of  the  mill  property  of  Pierson  for  $5,000,  after  the 
contract  was  made,  makes  no  difference ;  for  it  was  done  under  the 
contract,  and  in  part  performance  of  it.  The  case  of  The  Banks  v. 
Poitidux  (3  Eand.  R.  136)  goes  no  further  than  this,  that  the  cor- 
poration, having  purchased  the  land,  might  make  a  deed  of  it ;  not 
that  it  might  make  a  contract  with  A.  to  purchase  lands  of  B.,  and 
sell  them  to  A.,  which  is  the  case  before  me. 

It  is  unnecessary  to  decide  the  other  questions  made  on  the  argu- 
ment. Demurrer  allowed. 

(This  case  was  affirmed  on  appeal.) 


NASSAU  BANK  v.  JONES. 
(95  N.  Y.  115.     1884.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made  June  30, 
1882,  affirming  a  judgment  in  favor  of  defendants,  entered  upon  a 
decision  of  the  court  at  Special  Term. 

This  action  was  brought  against  the  defendants  as  executors  of  one 
Daniel  Jones,  to  compel  them  to  transfer  to  the  plaintiff  certain 
shares  of  stock  and  bonds  of  the  Denver  &  E,io  Grande  Railway  Co., 
or  the  proceeds  of  such  thereof  as  may  have  been  disposed  of,  which 
are  alleged  to  have  been  subscribed  for  by  the  decedent  as  agent  of 
the  plaintiff,  and  to  account  to  the  plaintiff  for  all  profits  derived 
from  the  same,  and  received  either  by  said  Jones  or  his  executors. 

RuGER,  C.  J.  :  — 

The  question  involved  in  this  case,  as  we  regard  it,  is  the  right  of 
a  banking  corporation  chartered  under  the  laws  of  this  State  to  sub- 
scribe for  the  stock  of  a  railroad  corporation. 

In  the  spring  of  1879,  the  Denver  and  Rio  Grande  Railroad  Com- 
pany, being  a  corporation  organized  to  construct  railroads  in  Colorado 
and  adjoining  territories,  with  the  view  of  raising  money  to  extend 
its  lines,  published  a  circular,  whereby  it  proposed  in  substance  to 
issue  f  5,000,000,  of  its  bonds,  in  sums  of  $1,000  each,  payable  thirty 
years  after  date,  with  annual  interest  at  seven  per  cent  in  gold,  se- 
cured by  mortgage  upon  its  property;  and  to  deliver  one  of  such 
bonds,  together  with  five  shares  of  its  capital  stock  of  the  par  value 
of  $100  per  share,  to  each  and  every  person  who  should  advance 
thereon  the  sum  of  $900,  reserving,  however,  the  privilege  to  the  rail- 
road company  of  withdrawing  the  proposition,  when  it  should  have 
received  subscriptions  to  said  loan  to  the  amount  of   $3,000,000. 
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This  proposal  was  favorably  received,  and  the  loan  was  subscribed 
for  by  citizens  and  corporations  in  various  States  of  the  Union,  to  an 
amount  greatly  exceeding  the  sum  required  by  the  railroad  company. 
Among  others  the  defendant's  testator,  one  David  Jones,  subscribed 
for,  and  was  awarded  §90,000,  of  such  contemplated  loan.  It  is 
claimed  by  the  appellant,  and  was  found  as  a  fact  by  the  trial  court, 
that  Jones  undertook,  by  the  authority  and  for  tie  benefit  of  the 
plaintiff,  to  contract  with  this  railroad  company,  for  a  loan,  under 
its  proposal,  in  the  name  of  the  plaintiff,  to  the  extent  of  one-half  of 
the  amount  which  should  be  allotted  to  him ;  and  by  this  action  the 
appellant  seeks  to  recover,  from  Jones'  executors,  among  other 
things,  the  profits  claimed  to  have  been  made  by  him  upon  its  share 
of  the  transaction.  The  right  to  maintain  the  action  seems  to  de- 
pend upon  ther  power  of  the  bank  to  enter  into  the  proposed  contract, 
for  if  it  had  no  lawful  authority  to  make  such  a  contract,  it  could  not 
become  liable  to  Jones  upon  its  obligation  to  take  and  pay  for  the 
property  contracted  for ;  and  consequently  there  would  be  no  consid- 
eration for  Jones'  undertaking  to  subscribe  for  the  benefit  of  the 
bank.  Not  only  this,  but  the  bank  could  not,  by  suit,  enforce  against 
any  one  an  executory  contract  which  it  was  unauthorized  by  its  . 
charter  to  make. 

It  becomes  necessary,  therefore,  to  inquire  into  the  nature  of  the 
proposed  contract,  and  the  legal  capacity  of  the  plaintiff  to  transact 
business. 

The  proposition  of  the  railroad  company  contemplated  either  a 
loan  of  money,  or  a  sale  of  its  stock  and  bonds ;  and  the  view  we 
take  of  the  case  does  not  render  it  material  to  determine  which  con- 
struction should  be  given.  By  whatever  name  it  be  called,  the  trans- 
action contemplated  that  its  subscribers  should  become  the  legal  own- 
ers of  the  certain  stock  and  bonds  thereby  offered  to  be  disposed  of. 

If  it  be  regarded  as  a  loan,  the  subscriber  would  receive  the  bonds 
with  their  mortgage  security,  as  an  evidence  of  the  company's  in- 
debtedness to  him ;  and  the  stock  as  a  bonus  to  induce  the  making  of 
the  loan.  On  the  other  hand,  if  it  be  considered  as  a  purchase  of  the 
stock  and  securities  of  the  railroad  corporation,  the  subscriber  be- 
comes the  owner  of  such  stock  and  bonds  upon  complying  with  the 
conditions  of  the  proposition. 

In  either  event  he  becomes  the  absolute  owner  of  the  property  pro- 
posed to  be  delivered  in  exchange  for  the  money  advanced,  and 
acquires  all  the  rights  and  privileges,  and  subjects  himself  to  all 
the  liabilities,  of  such  proprietorship. 

The  acquisition  by  the  railroad  of  a  new  class  of  stockholders  was 
as  much  a  part  of  the  scheme  as  the  creation  of  a  debt ;  and  its  propo- 
sition to  loan  money  could  not  be  availed  of,  under  the  terms  of  the 
offer,  without  necessarily  involving  an  acceptance  of  the  privileges, 
and  incurring  the  liabilities  of  a  stockholder.  The  offer  of  this  stock 
was  a  material  part  of  the  proposition,  and  was  undoubtedly  largely 
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relied  upon  as  an  inducement  to  investors.  The  increase  of  creditors 
and  stockholders  would  proceed  pari  passu,  under  this  scheme ;  and 
the  subscribers  to  the  loan  might,  in  case  of  the  company's  insolvency, 
eventually;  as  the  owners  of  its  stock,  be  compelled  to  contribute  to 
the  payment  of  its  debts. 

It  is  clear  that  a  banking  corporation  cannot  enter  into  a  contract 
of  this  character,  unless  it  has  authority  under  its  charter  to  become 
a  subscriber  for  the  stock  of  railroad  corporations,  and  thereby  as- 
sume the  obligations  to  which  stockholders  are  subject  by  statute. 
Adderly  v.  Storm  (6  Hill,  624). 

It  is  scarcely  conceivable  that  it  can  be  seriously  urged  that  a 
moneyed  corporation,  having  under  its  charter  the  right  to  transact  a 
banking  business  only,  may  legally  engage,  as  a  corporation,  in  the 
construction  of  railroads,  or  in  furnishing  money  for  such  an  object, 
in  exchange  for  the  stock  of  a  railroad  corporation,  and  yet,  when  this 
case  is  analyzed  and  stripped  of  its  irrelevant  details  and  circum- 
stances, we  cannot  see  why  this  is  not  precisely  what  was  attempted 
by  the  plaintiff. 

This  action  is  brought  upon  the  theory  that  Jones  was,  in  making 
the  subscription  in  question,  the  agent  of  the  plaintiff,  and  it  thereby 
seeks  to  charge  the  defendants,  as  Jones'  executors,  with  a  trusteeship 
for  its  benefit,  of  a  large  quantity  of  the  stock  of  the  railroad  corpo- 
ration, for  which  it  asks  the  defendants  to  account  to  it,  as  the  owners 
thereof. 

The  complaint  assumes,  that  the  plaintiff,  in  1879,  became  the 
equitable  owner  of  a  large  amount  of  such  stock,  acquired  by  virtue 
of  an  original  subscription  therefor,  made  with  the  company  issuing 
the  stock ;  and  that  it  has  ever  since  been  the  equitable  owner,  and  is 
now  entitled  to  demand  the  immediate  delivery  and  possession  of 
such  stock. 

Assuming  the  validity  of  the  contract  relied  upon  by  the  plaintiff, 
it  has  been  for  several  years  a  stockholder  in  the  railroad  company, 
and  has  thereby  become  answerable  as  such  stockholder,  for  a  moiety 
at  least,  of  any  sum  which  Jones  might  be  required  to  pay,  through 
any  statutory  liability  for  the  debts  of  the  corporation.  Stover  v. 
Flack  {^d'S.  Y.  64).' 

Even  a  cursory  view  of  the  provisions  of  the  statute  under  which 
the  plaintiff  was  organized,  and  the  cases  giving  construction  to  the 
powers  thereby  conferred,  renders  it  quite  clear  that  the  contract 
under  which  the  plaintiff  claims  was  not  only  ultra  vires,  but  contrary 
to  public  policy. 

The  plaintiff  is  a  moneyed  corporation,  organized  under  chapter  260 
of  the  Laws  of  1838,  and  authorized  by  that  statute  to  "  carry  on  the 
business  of  banking,  by  discounting  bills,  notes,  and  other  evidences 
of  debt ;  by  receiving  deposits ;  by  buying  and  selling  gold  and  silver 
bullion,  foreign  coins,  and  bills  of  exchange,  and  by  loaning  money  on 
real  and  personal  property." 
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The  Legislature  intended  by  the  act  in  question  to  inaugurate  in 
this  State  an  entirely  new  system  of  banking,  and  thereby  undertook 
to  provide  for  the  establishment  of  moneyed  corporations  which 
should  furnish  to  the  public  a  safe  and  reliable  circulating  medium 
for  the  transaction  of  its  business,  and  secure  and  solvent  depositaries 
for  the  custody  of  such  moneys  as  were  needed  for  current  use  by  the 
business  public.  Schermerhorn  v.  Tqlman  (14  N.  Y.  117)  ;  Leavitt  v. 
Blatohford  (17  id.  526).  The  solvency  of  these  institutions  was 
guarded  by  special  provisions  and  limitations  in  the  act  authorizing 
their  incorporation,  and  has  ever  since  been  the  object  of  sedulous 
care,  both  on  the  part  of  the  Legislature  and  of  the  courts  (Chap. 
360,  Laws  of  1837 ;  chap.  329,  Laws  of  1854 ;  chap.  62,  Laws  of  1862). 
The  language  employed  in  the  act  defines  their  power  and  duties,  and 
excludes  by  necessary  implication  a  capacity  to  carry  on  any  other 
business  than  that  of  banking,  and  the  adoption  of  any  other  methods 
for  the  prosecution  of  such  business  than  those  specially  pointed  out 
by  the  statute.  Pratt  v.  Short  (79  N.  Y.  440),  Morse  on  Banking  (5)  ; 
Talmage  v.  Pell  (7  N.  Y.  347)  ;  People  v.  Vtica  Ins.  Co.  (15  Johns. 
383).  In  the  latter  case,  banking  powers  were  defined,  generally,  as 
the  right  to  issue  bills,  negotiate  notes,  and  receive  deposits ;  and  in 
Pratt  V.  Short  {supra)  Judge  Andrews  describes  the  principal  func- 
tions of  a  banking  corporation  to  be  to  "  issue  notes  to  circulate  as 
money,  and  discounting  commercial  paper."  The  business  of  bank- 
ing, as  defined  by  Webster,  is  the  establishing  of  a  common  fund  for 
lending  money,  discounting  notes,  issuing  bills,  receiving  deposits, 
collecting  the  money  on  notes  deposited,  negotiating  bills  of  ex- 
change, etc.  The  implied  restrictions  upon  the  corporations  formed 
under  the  act  of  1838  against  transacting  any  other  business  than 
that  of  banking,  and  the  careful  definition  given  to  that  word,  not 
only  by  lexicographers,  but  in  the  reported  cases,  would  seem  clearly 
to  establish  a  want  of  authority  in  such  corporation  to  engage  in  any 
business  transactions  excepting  such  as  relate  to  the  collection  of 
business  paper,  the  buying  and  selling  of  coin  and  exchanges,  and  the 
loaning  of  moneys  upon  the  securities  pointed  out  by  the  statute. 
Certainly,  the  utmost  liberality  in  the  construction  of  the  powers 
given  to  these  corporations  would  not  include  the  rights  claimed  for 
them  in  this  case.  The  character  and  quality  of  the  securities  in 
which  they  are  authorized  to  employ  their  moneys,  and  the  nature  of 
the  business  in  which  they  are  privileged  to  engage,  have  frequently 
been  the  subject  of  discussion  in  our  courts,  with  the  same  uniform 
tendency  to  so  interpret  the  law  as  to  limit  their  business  operations, 
and  confine  their  loans  and  investments,  to  such  transactions  as  should 
best  promote  their  security  and  solvency.  Crocker  v.  Whitney  (71 
N.  Y.  161) ;  Schermerhorn  v.  Talman  (supra.)  The  spirit  of  the  law, 
as  well  as  a  sound  public  policy,  forbid  these  institutions  from  risk- 
ing the  moneys  intrusted  to  their  care  in  doubtful  speculations  or 
enterprises. 
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The  great  change  made  in  the  financial  business  of  the  country  by 
the  establishment  of  the  National  banking  system  has  not  altered  the 
policy  of  the  law  regarding  the  institutions  organized  under  the 
State  system  of  banking,  although  it  has  much  restricted  the  number 
of  corporations  subject  to  its  application. 

The  protection  of  the  public  from  the  disastrous  consequences 
which  are  to  be  apprehended  from  an  unsound  banking  system  is  just 
as  necessary  now  as  formerly,  and  requires  the  application  of  the 
same  principles  that  distinguished  our  jurisprudence  when  the  State 
banks  were  the  exclusive  agents  in  our  financial  system. 

For  these  reasons  we  are  of  the  opinion  that  the  plaintiff  was  not 
only  precluded  by  public  policy,  but  was  not  authorized  by  the  statute 
under  which  it  was  organized,  to  enter  into  any  engagement  as  a 
stockholder  in  a  railroad  corporation. 

The  contract  between  the  plaintiff  and  Jones  was  wholly  executory, 
and  nothing  has  occurred  thereunder,  preventing  the  bank  from  set- 
ting up  its  own  want  of  authority  to  make  such  a  contract,  as  a 
defence  to  any  action  brought  thereon  by  Jones. 

While  executed  contracts  made  by  corporations  in  excess  of  their 
legal  powers,  have  in  some  cases  been  upheld  by  the  courts,  and  par- 
ties have  been  precluded  from  setting  up,  as  a  defence  to  actions 
brought  by  corporations,  their  want  of  power  to  enter  into  such  con- 
tracts, Bissell  V.  M.  8.  &  N.  I.  R.  R.  Co.  (22  N.  Y.  258) ;  Whitney 
Arms  Co.  v.  Barlow  (63  id.  62) ;  Woodruff  v.  E.  R.  R.  Co.  (93  id. 
618),  this  doctrine  has  never  been  applied  to  a  mere  executory  con- 
tract which  is  sought  to  be  made  the  foundation  of  an  action,  either 
by  or  against  such  corporations.  It  was  said  by  Judge  Selden,  in 
Tracy  v.  Talmage  (14  N.  Y.  179),  "  That  a  contract  by  a  corporation, 
which  it  has  no  legal  capacity  to  make,  is  void  and  cannot  be  en- 
forced, it  would  seem  difficult  to  deny."  In  White  v.  Buss  (3  Gush- 
ing, 448),  Chief  Justice  Shaw  lays  down  the  rule  as  follows:  "It  is 
well  settled  by  the  authorities  that  any  promise,  contract,  or  under- 
taking, the  performance  of  which  would  tend  to  promote,  advance,  or 
carry  into  effect  an  object  or  purpose  which  is  unlawful,  is  in  itself 
void  and  will  not  maintain  an  action." 

Lord  Mansfield,  in  Smith  v.  Bromley  (Douglas,  696),  says :  "If  the 
act  is  in  itself  immoral,  or  a  violation  of  the  general  laws  of  public 
policy,  then  the  party  paying  shall  not  have  this  action."  In  Tracy 
V.  Talmage  (supra),  Judge  Comstock  says :  "  It  is  admitted  that  the 
contract  of  a  corporation,  which  it  has  no  legal  capacity  to  make, 
cannot  in  its  terms  be  enforced." 

There  is  nothing  in  this  case  to  exempt  the  plaintiff  from  the  opera- 
tion of  the  general  principle  determined  in  the  cases  referred  to. 

Jones  owed  no  duty  to  the  plaintiif,  except  that  which  sprang  out 
of  his  engagement  to  purchase  the  stock  and  bonds  in  question ;  and 
that,  having  failed  on  account  of  its  illegality,  left  no  enforceable 
obligation  resting  upon  him.     Levy  v.  Brush  (45  IST.  Y.  589).     There 
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is  no  pretext  for  the  claim  that  the  contract  was  in  any  respect  an 
executed  one,  for  Jones  never  even  entered  upon  its  performance. 
His  subscription  for  the  loan  in  his  own  name  was  in  direct  violation 
of  the  obligation  which  it  is  claimed  that  he  had  assumed ;  and  it  is 
that  obligation  alone  which  is  sought  to  be  enforced  in  this  action. 
The  bank,  by  the  transaction  in  question,  secured  Jones'  promise  to 
do  certain  things,  and  has  relied  solely  upon  that  promise.  It  has 
done  nothing  in  performance  of  the  contract,  and,  so  far  as  it  is  con- 
cerned, the  contract  remains  wholly  executory. 

Neither  can  Jones  be  treated  as  a  trustee  for  the  benefit  of  the 
plaintiff ;  a  trust  whereby  it  is  attempted  to  accomplish  an  illegal  pur- 
pose, is  quite  as  objectioiiable  as  a  direct  contract  to  effect  the  same 
object. 

The  law  does  not  raise  an  implied  obligation  to  effectuate  a  pur- 
pose which  is  forbidden,  and  which  cannot  be  effected  by  the  par- 
ties through  the  agency  of  an  express  contract.  Perry  on  Trusts, 
214. 

The  claim  here  is  that  a  trust  should  be  implied  to  enable  the  plain- 
tiff to  reap  the  profits  from  a  transaction  in  which  it  was  not  author- 
ized by  law  to  engage.  We  have  found  no  authority  which  supports 
such  a  claim,  and  are  unable  to  discover  any  ground  upon  which  this 
action  can  be  maintained. 

It  follows  that  the  judgment  should  be  affirmed. 

All  concur,  except  Rapallo  and  Eakl,  JJ.,  dissenting. 

Judgment  affirmed. 


STOUEBEIDGE  CAKAL   COMPANY  v.  WHEELEY. 
(2  Barn.  Sr  Adol.  792.     1831.) 

LoED  Tenteeden,  C.  J.,  in  the  course  of  this  term,  delivered  the 
judgment  of  the  court. 

This  case  was  argued  before  us  in  the  last  term.  It  was  an  action 
of  assumpsit  brought  by  the  plaintiffs  to  recover  the  sum  of  £492  9s. 
as  a  compensation  for  the  use  of  a  way  or  passage  for  boats  loaded 
with  coals  and  other  merchandise,  along  a  part  of  the  plaintiffs' 
canal,  made  under  the  powers  of  the  16  G.  3,  c.  28  an  act  of  Parlia- 
ment for  making  and  maintaining  the  Stourbridge  Canal  with  two 
collateral  cuts.  This  canal  was  formed  upon  two  levels ;  the  upper 
or  summit  level,  which  communicates  with  the  Dudley  Canal,  then 
intended  to  be  made  and  since  completed  ;  upon  the  whole  of  which 
level  there  is  no  lock ;  and  the  lower  or  Stourbridge  level,  extending 
from  Stourbridge  to  Stourton ;  and  the  two  levels  are  connected  by 
a  chain  of  sixteen  locks.  The  defendants  have  carried  large  quanti- 
ties of  coals  and  other  goods,  part  from  the  Dudley  Canal,  part  not, 
along  the  upper  level,  without   passing  through   any  lock.     Until 
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recently  they  have  paid  to  the  plaintiffs  a  compensation  in  the  nature 
of  tonnage  for  the  coals  and  goods  so  carried,  as  other  persons  have 
also  done ;  but  the  defendants  having  latterly  refused  to  do  so,  this 
action  has  been  brought ;  and  the  question  is,  whether  the  plaintiffs 
are  entitled  to  demand  anything  for  the  use  of  the  part  of  the  canal 
on  which  the  defendants  have  so  navigated ;  if  they  are,  the  sum 
claimed  is  admitted  to  be  reasonable,  and  the  plaintiffs  are  entitled 
to  recover  it ;  if  they  are  not,  the  previous  payments  by  the  defend- 
ants cannot  render  them  liable,  and  the  plaintiffs  cannot  recover 
anything. 

The  canal  having  been  made  under  the  provisions  of  an  act  of 
Parliament,  the  rights  of  the  plaintiffs  are  derived  entirely  from  that 
act.  This,  like  many  other  cases,  is  a  bargain  between  a  company  of 
adventurers  and  the  public,  the  terms  of  which  are  expressed  in  the 
statute ;  and  the  rule  of  construction  in  all  such  cases  is  now"  fully  es- 
tablished to  be  this,  —  that  any  ambiguity  in  the  terms  of  the  contract 
must  operate  against  the  adventurers,  and  in  favor  of  the  public ;  and 
the  plaintiffs  can  claim  nothing  which  is  not  clearly  given  to  them 
by  the  act.  This  rule  is  laid  down  in  distinct  terms  by  the  court  in 
the  case  of  The  Hull  Dock  Company  v.  La  Marche  (8  B.  &  C.  51), 
where  some  previous  authorities  are  cited ;  and  it  was  also  acted 
upon  in  the  case  of  The  Leeds  and  Liverpool  Canal  Company  v. 
Hustler  (1  B.  &  C.  424). 

Adopting  this  rule,  we  are  to  decide  whether  a  right  to  demand 
some  compensation  for  the  use  of  this  part  of  the  canal,  is  clearly 
and  anambiguously  given  to  the  plaintiffs  by  this  act  of  Parliament ; 
and  we  think  it  is  not. 

The  act  of  Parliament  recites  that  the  proposed  canal  will  be  of 
public  utility  (p.  732)  ;  the  company  are  empowered  to  purchase  land 
for  the  use  of  the  navigation  (p.  748)  ;  the  lands  acquired  by  volun- 
tary or  compulsory  sale  are  vested  in  the  proprietors  for  the  use  of 
the  navigation,  and  for  no  other  use  or  purpose  whatsoever  (p.  759) ; 
and  all  persons  whatsoever  are  to  have  free  liberty  "to  navigate 
upon  the  canal  and  collateral  cuts  with  any  boats  or  other  vessels  " 
of  certain  dimensions,  "  and  to  use  the  wharfs  and  quays  for  loading 
and  unloading  any  goods,  wares,  merchandise,  and  commodities ;  and 
also  to  use  the  towing  paths  with  horses  for  hauling  and  drawing 
such  boats  and  vessels,  upon  payment  of  such  rates  and  dues  as  shall 
be  demanded  by  the  said  company  of  proprietors  not  exceeding  the 
rates  before  mentioned  in  the  statute ''  (p.  788).  This  refers  to  a  pre- 
vious clause  (p.  777),  which  provides,  that,  in  consideration  of  the 
great  charge  and  expense  of  the  proprietors  in  making,  maintaining, 
and  supplying  with  water  the  canal  and  collateral  cuts,  &c.,  it  shall 
be  lawful  for  the  company  from  time  to  time  to  ask,  demand,  take, 
and  recover  for  their  own  use  and  benefit  for  the  tonnage  and  wharf- 
age of  iron,  &c.,  and  other  commodities  navigated,  carried,  and  con- 
veyed thereon,  such  rates   and  duties   as  they  shall  think  fit,  not 
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exceeding  the  sum  of  sixpence  for  every  ton  of  iron,  &c.,  navigated 
on  any  part '  of  the  canal,  and  ■which  shall  pass  through  any  one  or 
more  of  the  locks  which  shall  be  erected  on  the  said  canal.  A  sim- 
ilar provision  is  made  for  the  tonnage  and  wharfage  of  goods  in 
vessels  navigated  on  the  collateral  cuts ;  and  a  power  of  bringing 
an  action  for  arrears  or  distraining  is  given  to  the  company. 

Now,  it  is  quite  certain  that  the  company  have  no  right  expressly 
given  to  receive  any  compensation  except  the  tonnage  paid  for  goods 
carried  through  some  of  the  locks  on  the  canal  or  the  collateral  cuts ; 
and  it  is  therefore  incumbent  upon  them  to  show  that  they  have  a 
right  clearly  given  by  inference  from  some  of  the  other  clauses. 

One  of  the  clauses  relied  upon  by  the  plaintiffs  is  that  which  gives 
the  public  the  use  of  the  canal  (p.  788),  and  it  is  contended  that  no 
persons  have  a  right  to  use  any  part  of  the  canal  under  that  clause, 
except  those  who  actually  do  pay  some  of  the  rates  or  dues,  and 
consequently  pass  some  of  the  locks ;  and  that  if  individuals  have  no 
right  to  navigate  a  particular  part,  the  company  may  make  their  own 
bargain  as  to  the  terms  upon  which  they  may  be  permitted  to  do  so. 

But  the  clause  in  question  is  capable  of  two  constructions ;  one, 
that  those  persons  who  pass  the  locks,  and  therefore  pay  the  rates, 
and  those  only,  are  entitled  to  navigate  any  part  of  the  canal  or  cuts ; 
the  other,  that  all  persons  are  entitled  to  use  it,  paying  rates  when 
rates  are  due.  The  former  of  these  constructions  is  against  the 
public  in  favor  of  the  company,  the  latter  is  in  favor  of  the  public 
and  against  the  company,  and  is  therefore,  according  to  the  rule 
above  laid  down,  the  one  which  ought  to  be  adopted. 

And  indeed  the  more  obvious  meaning  of  this  clause  is,  to  declare 
that  the  canal  is  dedicated  to  the  public,  but,  at  the  same  time,  to 
preserve  the  right  of  the  company  to  the  rates  already  given ;  and 
it  is  reasonable  to  suppose  that,  by  the  section  (p.  777),  which  gives 
the  rates  as  a  compensation  for  the  expenses  of  the  proprietors,  the 
Legislature  meant  to  include  all  the  benefit  they  were  to  derive  from 
the  canal,  and  not  to  leave  the  company  to  make  what  agreement 
they  pleased  with  the  public  in  cases  not  provided  for,  and  to  gain 
an  unlimited  proiit  from  a  particular  part  of  it.  They  probably  did 
not  contemplate  the  case  of  persons  using  the  canal  who  did  not  pass 
any  lock ;  but  whether  the  omission  was  intentional,  or  arose  from 
inadvertence,  it  is  still  an  omission  in  that  clause  which  provides 
for  the  emolument  of  the  company. 

Another  section  upon  which  some  reliance  was  placed,  was  that  in 
page  789,  which  gives  the  owners  of  adjoining  lands  the  power  to 
use  any  pleasure-boats  on  the  canal,  &c.  (so  as  the  same  do  not  pass 
through  any  lock)  without  paying  any  rates  or  dues  for  the  same, 
and  so  as  such  boat  be  not  used  for  carrying  any  goods ;  and  it  is 
argued  that  the  inference  arising  from  the  latter  part  of  this  clause 
is,  that  pleasure-boats  carrying  goods  would  be  liable  to  pay  rates, 
though  they  should   pass  no  locks ;    and  if  pleasure-boats,  then  all 


CHAP,  v.]         STOURBKIDGE   CANAL   COMPANY  V.  WHEELEY.  301 

other  boats  should  be  equally  liable.  And  there  is  no  doubt  but  ttiat 
this  provision  does  afford  some  color  for  this  argument.  The  object 
of  the  clause  appears  to  have  been,  partly  to  secure  the  right  of  the 
proprietors  to  use  the  canal  with  pleasure-boats  (and  in  that  re- 
spect it  is  introduced  pro  majore  cautela)  ;  and  partly  to  prevent 
the  company  being  injured  by  their  passing  through  locks  ;  and  the 
framer  of  the  clause  seems  to  have  added  the  last  provision  in  the 
section  merely  to  put  pleasure-boats  with  goods  on  board  on  the 
footing  of  loaded  vessels,  without  considering  whether  loaded  vessels 
were  liable  to  duties  or  not.  At  any  rate  this  clause  is  not  suificient, 
in  our  judgment,  to  enable  us  to  say  that  it  is  clear  the  Legislature 
intended  to  give  the  plaintiffs  the  right  to  the  compensation  claimed 
for  the  use  of  a  part  of  the  canal  where  there  is  no  lock. 

Upon  the  principle  of  construction,  therefore,  above  laid  down, 
viz.,  that  the  company  are  entitled  to  impose  no  burthen  on  the 
public  for  their  own  benefit  except  that  which  is  clearly  given  by 
the  act,  we  are  of  opinion  that,  as  their  right  to  claim  this  compen- 
sation is  not  clearly  given  by  the  act,  the  plaintiffs  are  not  entitled 
to  recover. 

Judgment  for  defendants. 
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CHAPTER  VI. 
POWERS  AND  LIABILITIES  OP  A  CORPORATION. 


IN  RESPECT  OF  BORROWING  MONEY  AND  ISSUING  NEGOTIABLE 

INSTRUMENTS. 


UNION  BANK  v.   JACOBS. 

(6  Humphrey  ( Tenn.),  516.     1845.) 

On  the  28th  day  of  September,  1841,  Jacobs,  as  President  of  the 
Hiwassee  Railroad  Company,  executed  a  note,  binding  that  com- 
pany to  pay  to  said  Jacobs  the  sum  of  $5,641,  negotiable  and  pay- 
able at  the  Branch  of  the  Union  Bank  at  Knoxville,  four  months 
after  date.  The  note  was  indorsed  by  Jacobs  to  Trautwine,  and  by 
Trautwine  to  the  Union  Bank,  and  delivered  to  the  president  and 
directors  of  the  Bank,  and  discounted  by  the  Bank  for  the  benefit  of 
the  Hiwassee  Company.  At  maturity,  the  note  was  protested,  and 
suit  brought  by  the  Bank  against  Jacobs,  as  indorser,  in  the  circuit 
court  of  Knox  County. 

It  was  tried  by  Judge  Lucky  and  a  jury  at  the  February  term, 
1845.  He  charged  the  jury  that  the  Hiwassee  Company  had  no 
power  to  borrow  money,  and  that  the  note  given  in  execution  of  a 
void  contract  was  null  and  void  also. 

The  jury  returned  a  verdict  for  the  defendant,  and  plaintiff 
appealed. 

TuKLET,  J.  delivered  the  opinion  of  the  court :  — 

At  the  session  of  the  Legislature  of  the  State  of  Tennessee,  in  the 
year  1835-1836,  the  Hiwassee  Railroad  Company  wascreated  a  body 
corporate,  with  perpetual  succession,  with  power  to  sue  and  be  sued, 
plead  and  be  impleaded,  and  to  possess  and  enjoy  all  the  rights, 
privileges,  and  immunities,  with  power  to  make  such  by-laws,  ordi: 
nances,  rules,  and  regulations,  not  inconsistent  with  the  laws  of  this 
State  and  the  United  States,  as  shall  be  necessary  to  the  well  order- 
ing and  conducting  the  affairs  of  said  company;  and  be  capable  in 
law  of  purchasing,  accepting,  selling,  and  conveying  estates,  real, 
personal,  and  mixed,  to  the  end,  and  for  the  purpose  of  facilitating 
the  intercourse  and  transportation  from  Knoxville,  East  Tennessee, 
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ttroTigli  the  Hiwassee  district,  to  a  point  on  the  southern  boundary 
of  Tennessee,  to  be  designated  by  commissioners  as  the  most  prac- 
ticable route  to  intersect  the  contemplated  railroad  from  Augusta  to 
Memphis. 

By  the  2d  section  of  the  act  of  incorporation,  the  capital  stock 
of  the  company  is  limited  to  six  hundred  thousand  dollars,  in  shares 
of  one  hundred  dollars  each;  and  it  is  provided,  that,  so  soon  as 
four  thousand  shares  are  subscribed,  the  corporate  power  of  said 
company  shall  commence,  and  have  as  full  operation  as  if  the  whole 
of  the  shares  comprising  the  capital  stock  were  subscribed. 

By  the  4th  section  it  is  provided,  that  there  shall  be  paid  on 
each  share  subscribed,  but  not  till  after  four  thousand  shares  shall 
have  been  subscribed,  such  sum  as  the  president  and  directors,  or  a 
majority  of  them,  may  direct,  and  in  such  instalments,  not  exceed- 
ing one  fourth  of  the  subscription  in  any  one  year:  Provided,  no 
payment  shall  be  demanded  until  at  least  thirty  days'  notice  shall 
have  been  given  by  the  said  president  and  directors  in  the  news- 
papers printed  in  the  towns  of  Knoxville  and  Athens,  of  the  time 
and  place  of  payment;  and  if  any  subscriber  shall  fail  or  neglect  to 
pay  any  instalment  or  part  of  said  subscription  thus  demanded,  for 
thirty  days  next  after  the  time  it  fell  due,  the  stock  on  which  it 
was  demanded,  together  with  the  amount  paid  in,  may,  by  the 
president  and  directors,  or  a  majority  of  them,  be  declared  for- 
feited, and,  after  due  notice,  shall  be  sold  at  auction  for  the  benefit 
of  the  company,  or  they  may  waive  the  forfeiture  after  thirty  days 
default,  and  sue  the  stockholders,  at  their  discretion,  for  the  instal- 
ments due. 

By  the  13th  section,  the  president  and  directors  of  said  company 
are  invested  with  all  the  powers  and  rights  necessary  for  the  build- 
ing, constructing,  and  keeping  in  repair  of  a  railroad  from  Knoxville, 
East  Tennessee,  through  the  Hiwassee  district,  to  a  point  on  the 
southern  boundary  of  Tennessee,  on  the  nearest,  best,  and  most 
practicable  route,  —  the  road  to  have  as  many  tracks  as  may  be 
deemed  necessary  by  the  board  of  directors,  but  not  to  be  more 
than  one  hundred  feet  wide,  which-  the  company  may  purchase, 
or  cause  the  same  to  be  condemned  for  the  use  of  the  road,  or  any 
less  breadth,  at  the  discretion  of  the  directors ;  and  they  may  cause 
to  be  made,  or  contract  with  others  for  making  of  said  road  or  any 
part  thereof;  and  they,  or  their  agents,  or  those  with  whom  they 
may  contract  for  making  any  part  of  said  road,  may  enter  upon,  use, 
and  excavate  any  land  which  may  be  laid  out  for  the  site  of  said 
road,  for  the  erection  of  warehouses,  engine  arbors,  reservoirs, 
booths,  stables,  offices,  and  mechanics'  shops,  or  other  works  neces- 
sary or  useful  in  the  construction  and  repair  thereof;  and  may  fix 
scales  and  weights,  build  bridges,  lay  rails,  make  embankments  and 
excavations;  may  use  any  earth,  ground,  rock,  timber,  or  other 
material  which  may  be  wanted  for  the  construction  and  repair  of  any 
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part  of  said  road ;  and  may  construct  and  acquire  all  necessary  steam- 
engines,  cars,  wagons,  and  carriages  for  transportation  on  said  road 
by  horses  or  steam  power,  and  all  necessary  apparatus  for  the  same. 

Sections  15  and  16  make  provision  for  compensation  and  payment 
by  the  company  to  individuals  for  land  or  other  property  appro- 
priated under  the  provisions  of  the  charter  to  the  making  of  said 
road,  and  incidental  injuries  done  by  reason  of  its  construction. 

These  are  all  the  provisions  of  the  charter  that  need  be  adverted 
to,  for  the  purpose  of  investigating  the  questions  of  law  arising  in 
the  case.  Under  the  provisions  of  this  charter,  the  company  was 
legally  organized  and  proceeded  to  construct  the  road;  much  work 
was  done  in  excavations,  embankments,  building  bridges,  etc.,  and 
much  money  expended  therefor,  and  in  the  payment  of  the  salaries 
of  the  different  officers  necessary  for  the  superintendence  thereof. 
In  the  construction,  the  company  became  indebted  to  one  Kennedy 
Lonergin,  a  contractor  for  grading  the  road,  in  the  sum  of  five 
thousand  dollars;  for-  the  payment  of  which,  it  executed,  by  its 
president,  its  promissory  note  to  S.  D.  Jacobs,  negotiable  and 
payable  at  the  office  of  discount  and  deposit  of  the  Union  Bank 
of  the  State  of  Tennessee  at  Knoxville;  this  note  was  negotiated  by 
S.  D.  Jacobs  to  John  C.  Trautwine,  and  by  him  to  the  Union  Bank, 
and  the  proceeds  passed  by  the  Bank  to  the  credit  of  Kennedy 
Lonergin.  When  the  note  fell  due,  it  was  protested  for  non- 
payment, and  due  notice  thereof  given  to  the  indorsers,  Jacobs 
and  Trautwine.  They  failing  to  pay,  suit  was  instituted  thereon 
against  S.  D.  Jacobs,  the  first  indorser,  in  the  circuit  court  of  Knox 
County,  and  the  same  was  brought  to  trial  before  a  jury,  at  the 
February  term  thereof,  1845,  when  the  circuit  judge  charged  the 
jury,  "that  the  note  was  drawn  by  the  Hiwassee  Eailroad  Company, 
in  violation  of  its  corporate  powers ;  that  it  was,  therefore,  null  and 
void;  and  that  the  plaintiffs  were  not  entitled  to  recover."  Under 
this  charge,  a  verdict  was  returned  in  favor  of  the  defendant,  and 
judgment  rendered  thereon  against  the  plaintiffs,  to  reverse  which, 
a  writ  of  error  is  prosecuted  to  this  court. 

It  is  contended  against  the  plaintiffs'  right  to  recover  that  there 
is  no  power  given,  either  expressly  or  by  necessary  implication,  by 
the  charter  to  the  Hiwassee  Eailroad  Company,  to  borrow  money 
or  to  execute  promissory  notes;  and  that,  therefore,  the  note  exe- 
cuted and  indorseii  to  the  Bank  is  void,  both  as  against  the  maker 
and  indorsers,  and  that  no  action  can  be  maintained  against  them 
thereon. 

The  construction  of  the  powers  of  corporations  has  been  a  fruitful 
source  of  litigation,  both  in  the  courts  of  Great  Britain  and  the 
United  States.  In  the  earlier  cases  they  were  consl^rued  with  great 
strictness,  and  a  stringent  rule,  as  to  the  mode  of  exercising  them, 
enforced.  Mr.  Story,  in  the  case  of  the  Bank  of  Columbia  v.  Pat- 
terson, Adm'r  (7  Cranch,  305),  says:  "Anciently  it  seems  to  have 
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been  held  that  corporations  could  not  do  anything  -without  deed 
(13  H.  8,  12;  4  H.  7,  6;  7  H.  7,  7,  9).  Afterwards,  the  rule 
seems  to  have  been  relaxed,  and  they  were  for  convenience'  sake  per- 
mitted to  act  in  ordinary  matters  without  deed,  as  to  retain  a  ser- 
vant, cook,  or  butler  (Plow.  91;  2  Saunders,  395);  and  gradually 
this  relaxation  widened  to  embrace  other  objects  (Bro.  Corp.  51; 
3  Salk.  191;  3  Lev.  107).  At  length,  it  seems  to  have  been  estab- 
lished, that,  though  they  could  not  contract  directly  except  under 
their  corporate  seal,  yet  they  might,  by  mere  vote  or  other  corpo- 
rate act,  not  under  their  corporate  seal,  appoint  an  agent  whose  acts 
and  contracts  within  the  scope  of  his  authority  would  be  binding  on 
the  corporation  (3  P.  Wms.  419);  and  courts  of  equity,  in  this 
respect,  seeming  to  follow  the  law,  have  decreed  a  specific  perform- 
ance of  an  agreement  made  by  a  major  part  of  a  corporation,  and 
entered  in  the  corporation  books,  although  not  under  the  corporate 
seal.  1st  Fonblanque's  Equity  305.  This  technical  doctrine  has  in 
more  modern  times  been  entirely  broken  down."  The  same  judge, 
in  continuation  in  the  same  case,  observes;  "The  doctrine  that  a 
corporation  could  not  contract  except  under  its  seal,  or,  in  other 
words,  could  not  make  a  promise,  if  it  had  ever  been  fully 
settled,  must  have  been  productive  of  great  mischief.  Indeed,  as 
soon  as  the  doctrine  was  established,  that  its  regularly  appointed 
agents  could  contract  in  their  name  without  seal,  it  was  impossible 
to  support  it;  for,  otherwise,  the  party  who  trusted  such  contract 
would  be  without  remedy  against  the  corporation.  Accordingly,  it 
would  seem  to  be  a  sound  rule  of  law,  that  whenever  a  corporation 
is  acting  within  the  scope  of  the  legitimate  purposes  of  its  institu- 
tion, all  parol  contracts,  made  by  its  authorized  agents,  are  express 
promises  of  the  corporation;  and  all  duties  imposed  upon  them  by 
law,  and  all  benefits  conferred  at  their  request,  raise  implied 
promises,  for  the  enforcement  of  which  an  action  may  well  lie 
(3  Bro.  Ch.  Eep.  262;  Douglass,  524;  3  Mass.  Eep.  364;  6  Mass. 
89,  491;  6  Mass.  50)."  Whatever  of  strictness  may  have  existed  in 
the  earlier  cases,  in  restricting  their  power  of  contracting  to  the 
express  grant  of  authority,  has  been  also  greatly  relaxed,  and  the 
doctrine  upon  the  subject  been  made  more  conformable  to  reason  and 
necessity,  the  powers  granted  to  corporations  being  now  construed 
like  all  other  grants  of  power,  not  according  to  the  letter,  but  the 
spirit  and  meaning.  In  Angell  &  Ames  on  Corporations,  page  192, 
sec.  12,  it  is  said,  "A  corporation  having  been  created  for  a  specific 
purpose,  can  not  only  make  no  contracts  forbidden  by  its  charter, 
which  is,  as  it  were,  the  law  of  its  nature,  but  in  general  can  make 
no  contract  which  is  not  necessary,  either  directly  or  incidentally, 
to  enable  it  to  answer  that  purpose.  In  deciding,  therefore,  whether 
a  corporation  can  make  a  particular  contract,  we  are  to  consider,  in 
the  first  place,  whether  its  charter,  or  some  statute  binding  upon  it, 
forbids  or  permits  it  to  make  such  a  contract;  and  if  the  charter  and 
VOL.  I.— 20 
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valid  statutory  law  are  silent  upon  the  subject,  in  the  second  place, 
whether  the  power  to  make  such  a  contract  may  not  be  implied  on 
the  part  of  the  corporation,  as  directly  or  incidentally  necessary 
to  enable  it  to  fulfil  the  purpose  of  its  existence,  or  whether  the 
contract  is  entirely  foreign  to  that  purpose.  In  general,  an  express 
authority  is  not  indispensable  to  confer  upon  a  corporation  the  right 
to  become  drawer,  indorser,  or  acceptor  of  a  bill  of  exchange,  or  to 
become  a  party  to  any  other  negotiable  paper.  It  is  sufficient,  if 
it  be  implied  as  the  usual  and  proper  means  to  accomplish  the 
purposes  of  the  charter.  Chitty  on  Bills,  (5  Ed.)  17  to  21;  Baily 
on  Bills,  ch.  2,  §  7,  p.  69,  (5  Ed.);  Story  on  Bills  of  Exchange, 
§  79,  p.  94.  In  the  case  of  Mum  v.  Commission  Co.  (15  Johnson, 
52),  Spencer,  J.,  who  delivered  the  opinion  of  the  court,  says:  'It 
has  been  strongly  urged,  that,  under  the  act  of  incorporating  this 
company,  they  could  neither  draw  nor  accept  bills  of  exchange. 
Their  power  is  undoubtedly  limited;  they  are  required  to  employ 
their  stock  solely  in  advancing  money,  when  required,  on  goods 
and  articles  manufactured  in  the  United  States,  and  the  sale  of 
such  goods  and  articles  on  commission.  The  a&ceptance  of  a  bill 
is  an  engagement  to  pay  money;  and  the  c&fiapany  may  agree  to 
pay  or  advance  money  at  a  future  day,  and  they  may  engage  to  do 
this  by  the  acceptance  of  a  bill.  When  a  charter  or  act  of  incor- 
poration and  valid  statutory  law  are  silent  as  to  what  contracts  a 
corporation  may  make,  as  a  general  rule  it  has  power  to  make  all 
such  contracts  as  are  necessary  and  usual  in  the  course  of  business, 
as  means  to  enable  it  to  attain  the  object  for  which  it  was  created, 
and  none  other.  The  creation  of  a  corporation  for  a  specific  pur- 
pose implies  a  power  to  use  the  necessary  and  usual  ineans  to 
effectuate  that  purpose. ' "    Angell  &  Ames  on  Corp.  200,  §  3. 

Mr.  Story,  in  his  treatise  on  Bills  of  Exchange,  p.  95,  speaking 
of  the  power  of  corpotations  to  draw,  indorse,  and  accept  bills  of 
exchange,  says:  "It  is  sufficient  if  it  be  implied  as  a  usual  and 
appropriate  means  to  accomplish  the  objects  and  purposes  of  the 
charter.  But  when  the  drawing,  indorsing,  or  accepting  such  bills 
is  obviously  foreign  to  the  purposes  of  the  charter,  or  repugnant 
thereto,  then  'the  act  becomes  a  nullity,  and  not  binding  on  the 
corporation." 

In  the  case  of  the  People  v.  The  Utiba  Ins.  Co.  (15  Johns.), 
Thompson,  C.  J.,  who  delivered  the  opinion  of  the  court,  says, 
at  page  383,  "An  incorporated  company  has  no  rights  but  such  as 
are  specially  granted,  and  thbse  that  are  necessary  to  carry  into 
effect  the  powers  so  granted." 

In  the  case  of  Mott  v.  Hicks,  a  quantity  of  wood  Was  purchased 
for  the  president  and  directors  of  the  Woodstock  Glass  Company 
by  Whitehead  Hicks,  the  president  thereof,  for  which  he  executed 
the  promissory  note  of  the  company  at  six  months.  It  appears, 
from  a  reference  in  argument  to  the  charter  of  the  company,  that 
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there  was  no  clause  authorizing  it  to  issue  bills  or  notes,  or  mfcking 
such,  if  issued,  binding  and  obligatory  upon  the  company;  yet  it 
was  held  by  the  court,  that  an  action  would  lie  against  the  corpora- 
tion upon  the  note,  it  having  been  executed  by  its  legally  authorized 
agent,  acting  within  the  scope  of  the  legitimate  purposes  of  such 
corporation  (1  Cowen,  613). 

In  the  case  of  Hayward  t.  The  Pilgrim  Society  (21  Pick.  270),  it 
was  held  that  the  trustees  of  a  society  incorporated  for  the  purpose 
of  building  a  monument,  in  virtue  of  their  authority  to  manage  the 
finances  and  property  of  the  society,  were  held  competent  to  bind  the 
society  by  a  promissory  note  through  the  agency  of  their  treasurer. 

These  authorities  fully  establish  the  proposition,  that,  in  the 
construction  of  charters  of  corporations,  the  power  to  contract,  and 
the  mode  of  contracting,  is  not  limited  to  the  express  grant,  but 
may  be  extended  by  implication  to  all  necessary  and  proper  means 
for  the  accomplishment  of  the  purposes  of  the  charter.  Now,  What 
are  necessary  and  proper  means?  Mr.  Story,  as  we  have  seen,  says, 
if  the  means  are  usual  and  appropriate,  the  implication  of  power 
arises.     Story  on  Bills,  96. 

Chief  Justice  Marshall,  in  the  case  of  McCullock  v.  The  State  of 
Maryland  (4  Wheaton,  413),  says:  "Bilt  the  argument  on  which 
most  reliance  is  placed,  is  drawn  from  the  peculiar  language  of  this 
clause  of  the  Constitution.  Congress  is  not  empowered  by  it  to 
make  all  laws  which  may  have  relation  to  the  powers  conferred  on 
the  government,  but  such  only  as  may  be  necessary  and  proper  for 
carrying  them  into  execution.  The  word  'necessary '  is  considered 
as  controlling  the  whole  sentence,  and  as  limiting  the  right  to  pass 
laws  for  the  execution  of  the  granted  powers,  to  such  as  are  indis- 
pensable, and  without  which  the  power  would  be  nugatory.  That 
it  excludes  the  choice  of  means,  and  leaves  Congress,  in  each  case, 
that  only  which  is  most  direct  and  simple.  Is  it  true,  that  this  is 
the  sense  in  which  the  word  'necessary '  is  always  used?  Does 
it  always  import  an  absolute  physical  necessity,  so  strong  that  one 
thing  to  which  another  may  be  termed  necessary  cannot  exist  with- 
out that  other?  We  think  it  does  not.  If  reference  be  had  to  its 
use  in  the  common  affairs  of  the  world,  or  in  approved  authors,  we 
find  that  it  frequently  imports  no  more  than  that  one  thing  is  con- 
venient or  useful  or  essential  to  another.  To  employ  the  means 
necessary  to  an  end,  is  generally  understood  as  employing  any 
means  calculated  to  produce  the  end,  and  not  as  being  confined  to 
those  single  means,  without  which  the  end  would  be  entirely  unat- 
tainable. Such  is  the  character  of  the  human  mind,  that  no  word 
conveys  to  it,  in  all  situations,  one  single  definite  idea,  and  nothing 
is  more  common  than  to  use  words  in  a  figurative  sense.  Almost  all 
compositions  contain  words  which,  taken  in  their  rigorous  sense, 
would  convey  a  meaaing  different  from  that  which  is  obviously 
intended.     It  is  essential  to  just  construction,  that  many  words, 
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which  import  something  excessive,  should  be  understood  in  a  more 
mitigated  sense,  —  in  that  sense  -which  common  usage  justifies.  The 
word  'necessary '  is  of  this  description.  It  has  no  fixed,  character 
peculiar  to  itseK.  It  admits  of  all  degrees  of  comparison,  and  is 
often  connected  with  other  words,  which  increase  or  diminish  the 
impression  the  mind  receives  of  the  urgency  it  imports.  A  thing 
may  be  necessary, very  necessary,  absolutely  or  indispensably  neces- 
sary. To  no  mind  would  the  same  idea  be  conveyed  by  these  several 
phrases."  In  conclusion  upon  this  subject,  he  says,  page  421,  same 
case :  "  We  admit,  as  all  must  admit,  that  the  powers  of  the  govern- 
ment are  limited,  and  that  its  limits  are  not  to  be  transcended.  But 
we  think  the  sound  construction  of  the  Constitution  must  allow  to 
the  National  Legislature  that  discretion  with  respect  to  the  means 
by  which  the  powers  it  confers  are  to  be  carried  into  execution, 
which  will  enable  that  body  to  perform  the  high  duties  assigned 
to  it  in  the  manner  most  beneficial  to  the  people.  Let  the  end  be 
legitimate,  let  it  be  within  the  scope  of  the  Constitution,  and  all 
means  which  are  appropriate,  which  are  plainly  adapted  to  that  end, 
which  are  not  prohibited,  but  consist  with  the  letter  and  spirit  of 
the  Constitution,  are  constitutional." 

Now,  if  this  be  true  doctrine  in  relation  to  the  Constitution  of  the 
United  States,  surely  it  will  not  be  contended  that  a  more  stringent 
rule  will  be  applied  in  the  construction  of  the  powers  of  a  corpora- 
tion, than  is  applied  in  the  construction  of  the  powers  of  Congress 
under  the  Constitution  of  the  United  States. 

To  apply  these  principles,  as  established  by  the  authorities  cited, 
to  the  case  under  consideration.  The  Hiwassee  Railroad  Company 
is  chartered  to  construct  a  railroad,  a  thing  of  itself  necessarily 
involving  a  heavy  expenditure  of  money;  but  in  addition  thereto, 
it  is  empowered  to  sue  and  be  sued,  to  acquire  and  hold,  sell,  lease, 
and  convey  estates,  real,  personal,  and  mixed,  which  necessarily 
involves  the  power  of  making  contracts  for  the  same.  How  shall 
these  contracts  be  made,  both  for  the  construction  of  the  road  and 
the  purchase  of  the  property?  It  is  argued,  that  the  capital  stock 
of  the  company  is  the  only  means  provided  for  the  payment,  and 
that  no  other  can  be  resorted  to  for  that  purpose;  or,  in  other 
words,  that  it  must  pay  cash  for  every  contract,  for  that  no  power 
is  given,  by  which  it  may  contract  upon  time ;  for  if  it  may  create  a 
debt,  of  necessary  consequence  it  may  create  written  evidences  of 
that  debt,  and  these  may  be  either  promissory  notes  or  bills  of 
exchange.  It  is  true,  that  the  capital  stock  of  the  company  is  the 
source  from  whence  an  ultimate  payment  of  the  debts  of  the  com- 
pany must  be  made,  but  to  hold  that  a  sufficient  amount  of  this 
stock  must  always  be  on  hand,  to  pay  immediately  for  every  con- 
tract made,  would  be  destructive  of  the  operations  of  the  company. 
By  the  provisions  of  the  charter,  not  more  than  one-fourth  of  the 
stock  shall  be  called  for  in  any  one  year,  and  this  upon  thirty  days' 
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notice;  and  if,  within  thirty  days  after  such  notice,  the  amount 
called  for  be  not  paid,  the  company  is  authorized  to  take  steps 
against  the  delinquent  stockholders,  to  enforce  payment.  Now,  it 
is  obvious  that  it  never  was  intended  tha,t  all  the  stock  should  be 
paid  in  before  the  company  commenced  operations.  The  early  com- 
pletion of  the  road  was  a  desirable  object  for  commercial  purposes, 
and  can  it  be  pretended  that  the  expenditures  of  the  company  were 
to  be  limited  and  restricted  to  the  amount  of  capital  actually  paid 
in  by  the  stockholders,  and  that  under  no  circumstances  were  the 
company  to  exceed  them?  If,  upon  failure  of  the  means  on  hand, 
the  stockholders  should  neglect  to  pay  upon  a  proper  call,  are  the 
works  to  be  suspended  until  such  time  as  payments  could  be 
enforced?  Are  the  persons  who  may  have  done  work  for  it,  and 
for  which  they  have  not  been  paid,  to  wait  the  slow  process  of  the 
law  before  they  can  receive  satisfaction?  And  shall  the  company 
not  be  permitted  to  use  its  credit  in  such  emergency?  It  is  so 
argued  for  the  defendant.  This  construction  of  the  charter  would 
be  ruinous  iu  its  consequences.  The  company  might  be  compelled 
to  suspend  all  operations  at  a  time  when  great  loss  would  result 
from  deterioration  to  unfinished  work,  and  be  greatly  injured  also 
in  its  credit. 

The  restriction  contended  for  is  too  refined  and  technical.  It 
might  have  suited  the  days  of  the  Year  Books,  when  it  was  held 
that  a  corporation  could  contract  for  nothing  except  under  its  cor- 
porate seal;  but  it  is  strange  that  it  should  be  urged  at  this  day  of 
enlightened  jurisprudence,  when  the  substance  of  things  is  looked 
to  rather  than  forms.  A  corporation  is,  in  the  estimation  of  law,  a 
'  body  created  for  special  purposes,  and  there  is  no  good  reason  why 
it  should  not,  in  the  execution  of  these  purposes,  resort  to  any  means 
that  would  be  necessary  and  proper  for  an  individual  in  executing 
the  same,  unless  it  be  prohibited  by  the  terms  of  its  charter,  or 
some  public  law,  from  so  doing. 

There  is  no  principle  which  prevents  a  corporation  from  contract- 
ing debts  within  the  scope  of  its  action;  and,  as  has  been  observed, 
if  it  may  contract  a  debt,  it  necessarily  may  make  provision  for  its 
payment,  by  drawing,  or  indorsing,  or  accepting  notes  or  bills.  It 
is  not  pretended  that  this  power  extends  to  the  drawing,  indorsing, 
or  accepting  of  bills  or  notes  generally,  and  disconnected  from  the 
purposes  for  which  the  corporation  was  created. 

The  corporation,  in  the  present  case,  was  indebted  to  one  of  its 
contractors  for  work  done  upon  the  road,  for  the  payment  of  which 
the  note  in  question  was  drawn.  This,  upon  principle  and  author- 
ity, was  a  usual  and  appropriate  means  for  accomplishing  the  object 
and  purposes  of  the  charter,  viz.,  the  construction  of  the  road. 
Not  only  do  all  the  elementary  writers  sustain  this  view  of  the 
subject,  but,  as  we  have  seen,  there  are  three  adjudicated  cases  in 
courts  of  high  authority  directly  in  its  favor.     The  case  of  Mum  v. 
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Commission  Company  (16  Jolms.  52),  the  case  of  Mott  v.  Hicks 
(1  Oowen,  513),  and  the  case  of  Hayward  v.  The  Pilgrim  Society 
(21  Pickering,  270). 

There  has  not  been  produced  a  single  case  to  the  contrary.  The 
cases  cited  relied  upon  are  decided  upon  different  grounds  entirely. 
The  case  of  Broughton  and  others  v.  The  Company  and  Proprietors 
of  the  Manchester  and  Salford  Water  Works  (3  Barnewall  &  Alder- 
son,  1 ;  reported  in  the  English  Common  Law  Reports,  215),  decides 
nothing  more  than  that  a  corporation,  not  established  for  trading 
purposes,  cannot  be  acceptors  of  a  bill  of  exchange,  payable  at  a 
less  period  than  six  months  from  the  date,  because  such  a  case  falls 
within  the  provisions  of  the  several  acts  passed  for  the  protectioo 
of  the  Bank  of  England,  by  which  it  is  enacted,  that  it  shall  not 
be  lawful  for  any  body  corporate  to  borrow,  owe,  or  take  up  any 
money  upon  their  bills  or  notes  payable  at  demand,  or  at  any  lesg 
time  than  six  months  from  the  borrowing  thereof.  It  is  true,  that 
Baily,  J.,  in  his  opinion,  says:  "There  being  no  power  expressly 
given  to  the  corporation  to  make  promissory  notes  or  become  parties 
to  bills  of  exchange,  I  should  doubt  very  much  (even  if  the  Bank 
acts  were  entirely  out  of  the  question)  whether  such  corporation 
would  have  any  power  to  bind  itself  for  purposes  foreign  to  those 
for  which  it  was  originally  established;  "  and  Best,  J.,  in  his  opinion, 
says,  "I  am  also  of  opinion,  that  this  action  is  not  maintainable, 
because  this  case  comes  within  that  rule  of  law  by  which  corpora- 
tions are  prevented  from  binding  themselves  by  contract  not  undey 
seal.  When  a  company,  like  the  Bank  of  England,  or  East  India 
Company,  are  incorporated  for  the  purposes  of  trade,  it  seeins  to 
result  from  the  very  object  of  their  being  so  incorporated,  that  they 
should  have  power  to  accept  bills  or  issue  promissory  notes;  it 
would  be  impossible  for  either  of  these  companies  to  go  on  without 
accepting  bills.  In  the  case  of  Stark  v.  The  Highgate  Arch- Way 
Company  (5  Taunt.  792),  the  Court  of  Common  Pleas  seemed  to 
think  that,  unless  express  authority  was  given  by  the  act  estab- 
lishing the  company  to  make  promissory  notes  eo  nomine,  a  corpora- 
tion could  not  bind  itself  except  by  deed.  Now,  there  is  nothing  in 
the  act  of  Parliament  establishing  this  company,  which  authorizes 
them  to  bind  themselves  except  by  deed."  So,  the  authority  of 
this  case  for  the  defendant  rests  solely  upon  the  duhitatur  of  Baily 
and  the  opinion  of  Best,  that  the  company  could  only  bind  itself 
by  deed.  How  much,  under  these  circumstances,  it  is  worth,  need 
not  be  said. 

The  case  of  the  People  of  the  State  of  J^ew  York  v.  The  Utiea 
Insurance  Company  (16  Johns.  358),  decides,  that,  since  the  act 
to  restrain  unincorporated  banking  associations  (April  11,  1804, 
re-enacted  April  6,  1813),  the  right  or  privilege  of  carrying  on 
banking  opeiations  by  an  association  or  company,  is  a  franchise 
which  can  only  be  exercised  under  a  legislative  graut;  ttiat  a  cor- 
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poration  has  no  other  powers  than  such  as  are  specifically  granted 
by  the  act  of  incorporation,  or  are  necessary  for  the  purposes  of 
carrying  into  effect  the  powers  expressly  granted;  and  that  the  act 
to  incorporate  the  Utica  Insurance  Company  does  not  authorize  the 
company  to  institute  a  bank,  issue  bills,  discount  notes,  and  receive 
deposits,  such  powers  not  being  expressly  granted  by  the  Legis- 
lature, and  not  being  within  their  intention,  as  collected  from  the 
act  of  incorporation;  and  that  the  company  having  assumed  and  exer- 
cised these  powers,  they  were  held  to  have  usurped  a  franchise. 

It  is  scarcely  necessary  to  enter  into  an  investigation,  to  show  the 
ground  upon  which  this  decision  rests.  Ranking  privileges,  by  an 
association  or  company,  in  New  York,  rest  upon  express  grant. 
There  was  no  such  grant  to  the  Utica  Insurance  Company,  and  an 
exercise  of  the  power  was  not  necessary  and  proper  to  the  perform- 
ance of  tlie  purposes  for  which  it  is  created,  but  wholly  foreign 
thereto. 

In  the  ease  of  the  New  York  Firemen  Insuranoe  Campany  v.  Uli/ 
(2  Cowen,  678),  it  is  held,  that  a  company  incorporated  for  the  pur- 
pose of  insurance,  and  forbidden  to  carry  on  any  other  trade  or  busi- 
ness, also  forbidden  to  exercise  banking  powers,  with  a  clause  in 
the  act  incorporating  them  enumerating  the  kind  of  securities  upon 
which  they  may  loan  money,  but  not  including  promissory  notes  in 
such  enumeration,  have  no  power  to  loan  moneys  upon  promissory 
notes  or  any  securities  other  than  those  especially  enumerated. 
This  company  being  incorporated  for  the  purpose  of  insurance 
only,  the  discounting  of  promissory  notes  would  have  been  foreign 
to  the  purpose  of  its  creation;  but,  in  addition  thereto,  it  is 
expressly  prohibited  from  carrying  on  any  other  trade  or  busi- 
ness, or  exercising  banking  powers,  and  the  kind  of  securities  upon 
which  it  may  loan  money  are  especially  enumerated,  promissory 
notes  being  excluded,  it  is  a  well-settled  maxim  of  the  law,  the 
expressio  unius  exelusia  est  alterius  ;  — :  then,  for  many  reasons,  this 
company  had  no  power  under  its  charter  to  discount  notes.  It  is 
not  only  not  given  expressly  or  by  implication,  but  upon  every 
principle  of  legal  construction  is  withheld. 

In  the  case  of  the  Life  Insurance  and  Fire,  Insurance  Company:  v. 
The  Mechanics''  Fire  Insurance  Company  of  New  York  (7  Wendell, 
31),  it  is  held,  that  "  a  corporation  authorized  to  lend  money  only 
on  bond  and  mortgage  cannot  recover  money  lent  by  the  corpora- 
tion, except  a  bond  and  mortgage  be  taken  for  its  re-payment ;  every 
other  security,  as  well  as  the  contract  itself,  is  void,  Srud  not  the 
basis  of  action.  The  reason  for  this  decision  is  obvious;  bond  and 
mortgage  being  specified  as  the  securities  upon  whieh  the  company 
might  lend  money,  all  others  were  considered  as  excluded,  upon  the 
principle  mentioned  above,  eq^pressio  unius  exelusia  est  alterius. 

These  are  all  the  cases  relied  upon  by  the  defendant  for  the 
support  of  the  position  assumed  by  him;  we  are  satisfied  that  they 
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have  no  applicability  to  the  question,  and  are  not  authority  in  this 
case. 

We  are  then  of  opinion  (to  use  the  words  of  Chief  Justice 
Marshall,  in  the  case  of  MeCullock  v.  The  State  of  Maryland)  that 
the  end  proposed  by  the  Hiwassee  Railroad  Company,  in  executing 
the  note  in  question,  was  legitimate,  and  within  the  scope  of  its 
charter;  that  as  a  means  it  was  appropriate,  and  plainly  adapted 
to  that  end,  which  is  not  prohibited,  but  consistent  with  the  letter 
and  spirit  of  the  charter,  and  therefore,  not  void,  but  binding  and 
eli'ectual  upon  the  company  and  the  indorsers. 

Let  the  judgment  of  the  Circuit  Court  be  reversed,  and  the  case  be 
remanded  for  a  new  trial. 


BATEMAN  v.   RAILWAY  COMPANY. 

DISCOUNT  COMPANY  v.   SAME. 

OVEEEND,   GURNEY  &  CO.   v.   SAME. 

(L.  R.  1  Com.  PL  499.     1866.) 

The  plaintiffs  in  these  actions,  as  indorsees,  sued  the  defendants, 
as  acceptors  of  certain  bills  of  exchange,  and  the  defendants  pleaded 
that  they  did  not  accept. 

The  defendants  were  a  railway  company,  constituted  under  the  22 
&  23  Vict.  c.  Ixiii.  This  special  act  was  in  the  usual  form,  both  as  to 
the  powers  given  to  and  the  restrictions  placed  on  the  company,  and 
as  to  the  incorporation  of  general  acts ;  and  there  was  no  difference 
between  the  cases,  except  that  in  the  last  case  evidence  was  given  of 
the  defendants  having  actually  commenced  business.  (It  appears, 
however,  that  this  was  admitted  at  the  trial  in  the  first  two  actions, 
and  no  point  was  made  of  it  in  the  argument.) 

The  bills  were  directed  to  the  Mid- Wales  Railway  Company,  and 
were  accepted  in  the  following  form :  "  Accepted  by  order  of  the 
board  of  directors,  and  payable  at  the  Agra  &  Masterman's  Bank, 
John  Wade,  Secretary,"  with  the  seal  of  the  company  affixed  under 
these  words.  And  there  was  no  question  but  that  there  was  a  reso- 
lution of  the  board  of  directors  to  the  above  effect. 

At  the  trial,  a  verdict  was  entered  for  the  plaintiffs,  with  leave  to 
the  defendants  to  move  to  enter  a  verdict  for  themselves,  on  the 
grounds,  first,  that  the  defendants  had  no  power  by  law  to  accept  the 
bills,  and,  secondly,  that  the  acceptances  were  not  binding  on  them, 
and  that  even  if  bills  could  be  accepted  by  them,  the  bills  were  -not 
accepted  in  such  a  form  as  to  be  binding  on  them. 

Rules  nisi  were  obtained,  pursuant  to  such  leave,  in  all  three 
actions. 
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Ekle,  C.  J. :  — 

These  were  actions  by  the  indorsees  against  the  acceptors  of  cer- 
tain bills  of  exchange,  and  the  defendants  (who  were  defendants  in 
all  the  actions)  pleaded  that  they  did  not  accept.  It  appears  that  the 
defendants  are  a' corporation  constituted  for  making  a  railway  by  vir- 
tue of  a  special  act  of  Parliament  and  certain  general  statutes  incor- 
porated therewith,  a  corporation  constituted  for  the  distinct  purposes 
stated  in  these  statutes.  It  has  been  perfectly  established  that  a 
corporation  constituted  for  a  specific  purpose  cannot  be  bound  by 
a  contract  which  is  not  connected  therewith :  such  contract  does  not 
bind,  because  it  is  ultra  vires.  This  company,  then,  being  a  corpora- 
tion constituted  for  making  a  railway,  can  it  be  bound  by  a  bill  of 
exchange  ?  I  am  of  opinion  that  it  cannot.  A  bill  of  exchange  is  a 
cause  of  action  in  itself,  a  contract  of  itself,  which  binds  not  only  as 
between  the  original  parties,  but  also  in  the  hands  of  third  persons, 
the  indorsees.  And  I  consider  that  it  is  altogether  contrary  to  the 
principles  of  the  law  of  bills  of  exchange,  that  a  bill  can  be  valid  or 
not  according  as  the  consideration  between  the  original  parties  was 
good  or  bad,  or,  in  the  case  of  a  corporation,  whether  or  not  it  was 
accepted  for  the  purposes  for  which  the  corporation  was  constituted. 
The  consideration  of  bills  of  exchange  given  at  the  very  same  time 
by  a  railway  company,  might  be  partly  for  work  done  on  the  railway, 
a  valid  consideration,  and  partly  for  money  borrowed  in  fraud  of 
their  borrowing  powers,  an  invalid  one,  and  it  would  be  most  per- 
nicious to  hold  that  the  bills  given  for  work  were  valid,  and  that 
those  given  to  obtain  money,  invalid.  So  much  for  the  principle  of 
the  matter.  Now,  what  is  the  state  of  the  authorities  ?  I  can  find 
no  case  as  to  the  acceptance  of  a  bill  of  exchange  where  the  bill  has 
been  enforced  subject  to  the  question  of  whether  the  original  consid- 
eration was  valid.  The  only  cases  in  which  it  has  been  held  that  a 
corporation  could  validly  accept  a  bill  of  exchange  are  the  cases  of 
the  Highgate  Archway  Company,  the  Bank  of  England,  and  the  East 
India  Company,  and  in  all  these  cases  the  corporations  were  specially 
authorized  to  do  so.  And  in  Broughton  v.  The  Manchester  Water- 
works Company  (3  B.  &  Aid.  1),  Mr.  Justice  Bayley  entertained  a 
doubt  whether  a  holder  of  such  a  bill  of  exchange  could  sue  without 
the  proof  lying  on  him  that  there  was  power  to  accept.  What  he 
laid  down  generally,  applies  a  fortiori  where  the  corporation  is 
formed  for  specific  purposes.  This  being  so,  I  think,  both  on  prin- 
ciple and  authority,  the  acceptances  were  not  binding  on  this  com- 
pany, constituted  for  purposes  of  which  we  have  judicial  notice. 

Bylbs,  J. :  — 

I  am  of  the  same  opinion.  The  cases  are  important,  and  raise  the 
question  whether  it  is  competent  for  a  railway  company  to  accept  a 
bill  of  exchange.  We  have  asked  for  a  precedent,  and  none  can  be 
produced.  This  is  a  corporation  created  by  statute.  But  even  if  it 
were  a  common-law  corporation,  there  is  no  authority  for  saying  that  it 
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could  accept  a  bill  of  exchange.  There  are  only  three  cases  in  which 
it  has  been  held  that  a  corporation  can  do  so.  First,  the  Bank  of 
England,  created  specially  for  banking  purposes ;  secondly,  the  East 
India  Company,  whose  authority  is  ratified  by  two  statutes ;  thirdly, 
the  Highgate  Archway  Company,  where  express  power  was  given. 
With  these  exceptions,  there  is  no  authority  for  saying  that  a  com- 
mon-law corporation  can  accept  a  bill  of  exchange,  and  there  is  more 
difficulty  in  saying  that  a  statutable  one  can.  In  Broughton  v.  The 
Manchester  Waterworks  Company  (ubi  supra),  it  is  clear  that  Mr. 
Justice  Bay  ley  thought  a  corporation  could  not  issue  bills  of  ex- 
change. Even,  therefore,  if  we  know  nothing  more  than  that  the 
defendants  were  a  railway  company,  it  is  plain  they  could  not  accept. 
But  we  have  judicial  cogniza,nce  of  the  constitution  of  the  company 
by  means  of  the  acts  of  Parliament,  and  we  find  that  it  is  constituted 
to  make  a  railway,  just  as  in  Broughton  v.  The  Manchester  Waterworks 
Company  (ubi  supra)  the  company  was  constituted  to  make  waters 
works.  Even  if  this  were  not  before  us,  the  matter  would  be  plain ; 
but  with  this  constitution  of  the  company  before  us,  it  is  plainer.  It 
is  said  that  the  present  is  not  the  proper  method  of  raising  the  ques- 
tion, but  the  persons  signing  purport  to  be  agents  of  the  defendants, 
and  the  plea  in  effect  says  that  they  are  not  agents ;  and  this,  there- 
fore, is  a  proper  mode  of  raising  the  question. 

Keating,  J. :  — . 

I  am  of  the  same  opinion.  It  is  unnecessary  to  go  into  the  wider 
question  discussed  by  my  Brother  Byles  ;  in  this  case  the  question  is 
whether  this  particular  company  can  accept  a  bill  of  exchange.  I 
rest  my  decision  on  the  act  of  Parliament.  It  is  clear  that  the  LegiS' 
lature  has  guarded  against  their  powers  of  raising  money  by  statu- 
tory provisions,  as  to  the  sum  that  may  be  raised,  and  although  cer- 
tain acts  are  incorporated  with  the  special  act,  neither  in  the  special 
act  nor  the  general  ones  is  any  power  conferred  on  the  company  to 
accept  a  bill  of  exchange.  One  of  the  general  acts  refers  to  the  mode 
of  contracting.  And  if  the  Legislature  had  intended  that  the  com- 
pany should  have  this  power,  it  would  be  found  in  some  of  the  acts. 
It  is  said  that  it  seems  absurd  that  a  railway  company,  which,  as 
carriers,  must  buy,  etc.,  must  not  pay  by  a  bill  of  exchange.  But  it 
is  an  entirely  different  thing  to  say  that  a  company  shall  be  liable  to 
parties  who  supply  goods,  and  to  say  that  they  may  be  liable  on 
negotiable  instruments,  which  may  pass  into  the  hands  of  third  par- 
ties, and  be  void  or  not,  according  as  the  purposes  for  which  they 
were  issued  were  ultra  vires  or  not.  It  seems  to  me  the  case  may  be 
decided  on  the  simple  ground  that  the  Legislature  did  not  intend  to 
intrust  the  company  with  this  power.  I  think  that  they  cannot 
accept  a  bill  of  exchange,  and  I  also  think  that  the  objection  may  be 
taken  in  the  present  form. 

Montague  Smith,  J. :  — 

I  am  of  the  same  opinion.    The  plaintiffs  as  indorsees  sue  the 
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defeodanta  as  acceptors,  so  that  the  action  is  not  between  the  imme- 
diate parties  to  the  bills.  I  think  a  railway  company  is  not  compe- 
tent to  accept  bills  of  exchange.  A  railway  company  is  incorporated 
to  make  and  maintain  a  railway ;  its  powers  and  resources  are  lim- 
ited by  the  incorporating  statutes;  but  if  they  may  accept  bills  of 
exchange,  they  either  may  da  so  to  any  extent,  or  there  would  have 
to  be  an  inquiry  whether  the  purposes  for  which  the  bills  were 
accepted  were  within  their  powers  in  each  particular  case,  I  think 
the  Legislature  did  not  intend  to  give  them  the  power.  It  is  ad- 
mitted that  there  is  no  authority  in  favor  of  it ;  and  there  is  a  great 
abundance  of  authority  to  show  that  in  the  analogous  cases  of  min- 
ing, waterworks,  gas,  and  other  companies,  the  companies  cannot 
draw  bills  of  exchange,  though  they  are  more  trading  companies 
than  a  railway  company.  The  first  object  in  the  constitution  of  a 
railway  company  is  to  make  a  railway,  though,  it  is  true,  they  may 
and  practically  always  do  become  carriers.  Corporations  for  the  pur- 
poses of  trade  have  the  power  of  issuing  bills  of  exchange  as  inci- 
dental to  such  trading;  but  this  doctrine  only  applies  where  the 
primary  object  is  trade,  buying  and  selling.  In  addition  to  the  au- 
thorities referred  to  there  is  the  distinct  authority  of  various  eminent 
text- writers  that  such  a  company  as  this  cannot  accept  a  bill  of 
exchange.  Amongst  others,  Mr,  J.  W.  Smith,  in  his  treatise  on  Mer- 
cantile Law,  says,  "However,  it  has  been  considered  that  a  trading 
corporation  may  differ  from  others  as  to  its  powers  of  contracting, 
and  its  remedies  on  contracts  relating  to  the  purposes  for  which  it 
was  formed.  Thus,  such  a  corporation  may  in  some  cases  bind  itself 
by  promissory  notes  and  bills  of  exchange ;  and  it  was  even  held  that 
the  Bank  of  England  might  without  deed  appoint  an  agent  for  such 
purposes.  But  a  corporation  will  not  have  these  extraordinary  pow- 
ers unless  the  nature  of  the  business  in  which  it  is  engaged  raises  a 
necessary  implication  of  their  existence."  (Page  114,  5th  Edit,  by 
Dowdeswell.)  ISTow,  clearly,  here  there  is  no  express  power,  nor  is 
there  any  necessary  implication.  Eor  these  reasons,  I  am  of  opinion 
that  the  defendants  were  not  competent  to  accept  a  bill  of  exchange ; 
and  on  the  pther  point  I  a,lso  agree  with  the  rest  of  the  court. 


MONUMENT  NATIONAL  BANK  v.   GLOBE  WOEKS. 
(101  Mass.  67.    1869.) 

Hoar,  J. :  — 

The  single  question  presented  for  our  decision  in  this  cause,  all 
others  which  arise  upon  the  report  having  been  waiyed,  is,  whether 
the  note  of  a  manufacturing  corporation,  in  the  hands  of  a  holder  in 
good  faith  for  value,  who  took  it  before  maturity,  and  without  any 
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knowledge  that  the  makers  had  not  received  the  full  consideration, 
cannot  be  enforced  against  them,  because  it  was  in  fact  made  as  an 
accommodation  note. 

The  argument  for  the  defendants  takes  the  ground  that  to  issue  an 
accommodation  note  is  not  within  the  powers  conferred  upon  the  cor- 
poration ;  and  that,  as  any  persons  taking  it  had  notice  that  it  was 
the  note  of  the  corporation,  they  had  notice  that  it  was  of  no  validity 
unless  issued  for  a  purpose  within  the  scope  of  the  corporate  powers, 
and  were  therefore  bound  to  ascertain  not  only  that  it  was  executed  by 
the  officer  of  the  corporation  who  had  the  general  authority  to  sign  the 
notes  which  they  might  lawfully  make,  but  that  the  purpose  for 
which  it  was  issued  was  such  as  the  charter  authorized  them  to  en- 
tertain and  execute. 

The  court  are  all  of  opinion  that  this  position  is  not  tenable,  and 
that  the  defence  cannot  be  maintained. 

It  has  long  been  settled  in  this  Commonwealth  that  a"  manufactur- 
ing corporation  has  the  power  to  make  a  negotiable  promissory  note. 
Narragansett  Bank  r.  Atlantic  Silk  Co.  (3  Met.  282).  And  it  was 
held  in  Bird  v.  Daggett  (97  Mass.  494),  as  a  just  corollary  to  that 
proposition,  that  such  a  note  in  the  hands  of  a  holder  in  good  faith 
for  value  is  binding  upon  the  maker,  although  made  as  an  accommo- 
dation note.  The  question  was  not  discussed,  nor  the  reasons  for  the 
decision  fully  stated,  in  Bird  v.  Daggett ;  but  it  was  assumed  that 
the  doctrine  announced  was  clear  and  undoubted  law. 

The  doctrine  of  ultra  vires  has  been  carried  much  farther  in  Eng- 
land than  the  courts  in  this  country  have  been  disposed  to  extend  it ; 
but,  with  just  limitations,  the  principle  cannot  be  questioned,  that 
the  limitations  to  the  authority,  powers,  and  liability  of  a  corporation 
are  to  be  found  in  the  act  creating  it.  And  it  no  doubt  follows,  as 
claimed  by  the  learned  counsel  for  the  defendants,  that  when  powers 
are  conferred  and  defined  by  statute,  every  one  dealing  with  the  cor- 
poration is  presumed  to  know  the  extent  of  those  powers. 

But  when  the  transaction  is  not  the  exercise  of  a  power  not 
conferred  on  a  corporation,  but  the  abuse  of  a  general  power  in  a 
particular  instance,  the  abuse  not  being  known  to  the  other  contract- 
ing party,  the  doctrine  of  ultra  vires  does  not  apply.  As  was  said  by 
Selden,  J.,  in  Bissell  v.  Michigan  Southern  &  Northern  Indiana 
Bailroad-  Co.  (22  N.  Y.  289,290):  "There  are  no  doubt  cases  in 
which  a  corporation  would  be  estopped  from  setting  up  this  defence, 
although  its  contract  might  have  been  really  unauthorized.  It  would 
not  be  available  in  a  suit  brought  by  a  bona  fide  indorsee  of  a  negoti- 
able promissory  note,  provided  the  corporation  was  authorized  to 
give  notes  for  any  purpose ;  and  the  reason  is,  that  the  corporation, 
by  giving  the  note,  has  virtually  represented,  that  it  was  given  for 
some  legitimate  purpose,  and  the  indorsee  could  not  be  presumed  to 
know  the  contrary.  The  note,  however,  if  given  by  a  corporation 
absolutely  prohibited  by  its  charter  from  giving  notes  at  all,  would 
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be  voidable  not  only  in  the  hands  of  the  original  payee,  but  in  those 
of  any  subsequent  holder ;  because  all  persons  dealing  with  a  cor- 
poration are  bound  to  take  notice  of  the  extent  of  its  chartered 
powers.  The  same  principle  is  applicable  to  contracts  not  negotiable. 
When  the  want  of  power  is  apparent  upon  comparing  the  act  done 
with  the  terms  of  the  charter,  the  party  dealing  with  the  corporation 
is  presumed  to  have  knowledge  of  the  defect,  and  the  defence  of 
ultra  vires  is  available  against  him.  But  such  a  defence  would  not 
be  permitted'  to  prevail  against  a  party  who  cannot  be  presumed  to 
have  had  any  knowledge  of  the  want  of  authority  to  make  the  con- 
tract. Hence,  if  the  question  of  power  depends  not  merely  upon  the 
law  under  which  the  corporation  acts,  but  upon  the  existence  of  cer- 
tain extrinsic  facts,  resting  peculiarly  within  the  knowledge  of  the 
corporate  ofllcers,  then  the  corporation  would  be  estopped  from  deny- 
ing that  which,  by  assuming  to  make  the  contract,  it  had  virtually 
aiBrmed." 

This  doctrine  seems  to  us  sound  and  reasonable ;  and  in  conformity 
with  it,  it  was  held  in  Farmers'  &  Mechanics'  Bank  v.  Empire  Stone 
Dressing  Co.  (5  Bosw.  275),  that  an  accommodation  acceptance  by  an 
officer  of  a  manufacturing  corporation,  on  behalf  of  the  company,  w^s 
not  binding,  unless  the  consideration  had  been  advanced  upon  the 
faith  of  the  acceptance ;  but  that  if  the  consideration  was  paid  in 
good  faith  after  the  acceptance,  and  upon  the  credit  of  it,  it  could  be 
enforced. 

So  it  was  said  by  Lord  St.  Leonards  that  he  felt  a  disposition  "  to 
restrain  the  doctrine  of  ultra  vires  to  clear  eases  of  excess  of  power, 
with  the  knowledge  of  the  other  party,  express  or  implied  from  the 
nature  of  the  corporation,  and  of  the  contract  entered  into."  Eastern 
Counties  Railway  Co.  v.  Hawkes  (5  H.  L.  Cas.  331,  373). 

The  cases  on  which  the  defendants  rely  are  cases  against  muni- 
cipal corporations,  in  respect  to  which  the  rule  is  much  more  rigid, 
or  for  the  most  part  those  in  which  the  other  contracting  party  had 
notice  upon  the  face  of  the  transaction  of  the  want  of  corporate 
power. 

There  can  be  no  doubt  that  it  is  very  often  true  that  a  corporation 
may  be  responsible  for  the  unauthorized,  and  even  for  the  unlawful 
acts  of  its  agents,  apparently  clothed  with  its  authority.  No  corpor- 
ation is  empowered  by  its  charter  to  commit  an  assault  and  battery  ; 
yet  it  has  frequently  been  held  accountable,  in  this  Commonwealth, 
for  one  committed  by  its  servants. 

Bills  of  a  bank  issued  without  consideration,  and  even  stolen,  are 
good  in  the  hands  of  an  innocent  holder  for  value. ,  Many  other  il- 
lustrations might  be  given,  but  enough  has  been  said  to  show  the 
principle  on  which  our  decision  rests. 

Judgment  for  the  plaintiffs. 
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NATIONAL  PAEK  BANK  v.  GEEMAN-AMEEICAN 
COMPANY. 

{116  iV.  Y.  281.  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior  Court 
of  the  city  of  New  York,  entered  upon  an  order  made  June  8,  1886, 
■which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee. 

This  action  was  brought  upon  certain  promissory  notes  made  by 
the  firm  of  Squires,  Taylor,  &  Co.,  made  payable  to  the  order  of  the 
makers,  and  alleged  to  have  been  indorsed  by  defendant,  the  Crerman- 
American  Warehousing  and  Security  Company. 

The  plaintiff  was  incorporated  in  18&5  under  the  national  banking 
act,  and  the  defendant  was  incorporated  in  1872  under  chapter  701  of 
the  Laws  of  New  York,  passed  May  14,  1872.  Both  corporations 
were  engaged  in  business  in  the  city  of  New  York,  the  defendant  at 
No.  45  Broad  Street,  and  both  still  exist,  though  the  defendant  dis- 
continued all  business  in  May,  1879.  Squires,  Taylor,  &  Co.  (indivi- 
dual partners,  Eobert  C.  Squires,  Charles  E.  Taylor,  and  Burnet 
Forbes),  commission  merchants,  dealing  in  tobacco  at  No.  45  Broad 
Street,  New  York,  began  business  October  1, 1876,  and  failed  Decem- 
ber 30,  1878.  Eobert  Squires  was  a  director  and  the  president  of  the 
defendant  from  a  date  prior  to  November  1,  1876,  until  his  death  in 
February,  1879,  and  he  was  a  director  of  the  plaintiff  from  January 
15,  1875,  until  his  death.  He  was  the  father  of  Eobert  C.  Squires, 
of  the  firm  of  Squires,  Taylor,  &  Co.,  a  brother-in-law  of  Burnet 
Forbes,  of  that  firm,  and  when  Squires,  Taylor,  &  Co.  failed,  they 
owed  Eobert  Squires  $25,000. 

August  27, 1878,  Squires,  Taylor,  &  Co.  made  their  promissory  note, 
of  which  the  following  is  a  copy  :  -^ 

New  York,  August  27,  1878. 
Four  months  after  date,  for  value  received,  we  promise  to  pay  to  the  order  of 
ourselves,  at  the  National  Park  Banlc,  in  New  York,  ten  thousand  dollars,  hav- 
ing deposited  with  said  bank,  as  collateral  security  for  payment  of  this,  'or  any 
other  liability  or  liabilities  of  ours  to  said  bank,  due  or  to  become  due,  or  that 
may  be  hereafter  contracted,  the  following  property,  viz.,  in  the  store  of  the 
German-American  Mutual  Warehousing  and  Security  Company,  one  hundred 
hogsheads  tobacco,  the  market-value  of  which  is  now  $12,500,  with  the  right  to 
call  for  additional  security  should  the  same  decline,  and,  on  failure  to  respond, 
this  obligation  shall  be  deemed  to  be  due  and  payable  on  demand,  with  full  power 
and  authority  to  sell  and  assign  and  deliver  the  whole  of  said  property,  or  any 
part  thereof,  or  any  substitutes  therefor,  or  any  additions  thereto,  at  any 
brokers'  board,  or  at  public  or  private  sale,  at  the  option  of  the  said  bank,  or 
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its  president  or  cashier,  ol"  its  assigns,  and  with  the  right  to  be  purchasers  thetn- 
selves  at  such  brokers'  board,  or  public  sale,  on  the  non-performance  of  this 
promise,  or  the  non-payment  of  any  of  the  liabilities  above  mentioned,  or  at  any 
time  or  times  thereafter,  without  advertisement  or  notice.  And  after  deducting 
all  legal  or  other  costs  and  expenses  for  collection,  sale,  and  delivery,  to  apply 
the  residue  of  the  proceeds  of  such  sale  or  sales  so  to  be  made,  to  pay  any,  either, 
or  all  of  said  liabilities  as  said  bank,  or  its  president  or  cashier,  shall  deem  proper, 
returning  the  overplus  to  the  undersigned. 

Squires,  Taylor,  &  Co. 

Squirfes,  Taylor,  &  Co.,  the  makefs  and  payees  of  said  note,  indorsed 
it  in  blank,  and  thereupon  the  president  of  the  defendant  indorsed  it 
as  a  second  indorser  in  form  following  :  "  Grerman- American  Mutual 
Warehousing  and  Security  Company,  iRobert  Squires,  president." 
This  note  was  then  (August  27,  1878),  discounted  by  the  plaintiff, 
and  the  avails  credited  to  said  firm.  September  2,  1878,  Squires, 
Taylor,  &  Co.  made  a  second  note,  dated  that  day,  for  the  same 
amount,  time,  and  in  precisely  the  same  form  as  the  first  note,  and 
which  was  indorsed  by  said  fitm  and  by  the  defendant  in  the  same 
inanner,  and  it  was  discounted  by  the  plaintiff,  September  11,  1878, 
for  and  avails  credited  to  said  firm.  September  11,  1878,  Squires, 
Taylor,  &  Co.,  made  a  third  note,  dated  that  day,  for  $12,000,  for  the 
Same  time  and  in  priecisely  the  same  form  of  the  first  note,  except  one 
hundred  and  twenty  hogsheads  of  tobacco,  stated  to  be  of  the  value  of 
f  15,000,  were  pledged  as  security.  Said  firm  and  this  defendant 
indorsed  said  note  in  the  same  manner  in  which  the  first  note  was 
indorsed,  and  it  was  then  (September  11,  1878)  discounted  by  the 
plaintiff  for  and  the  avails  credited  to  said  fitm.  November  27, 1878, 
Squires,  Taylor,  &  Co.,  made  a  fourth  note,  dated  that  day,  for  $4,000, 
for  the  same  time  and  in  precisely  the  same  form  of  the  first  note, 
except  forty  hogsheads  of  tobacco,  stated  to  be  of  the  value  of  f  5,000, 
were  pledged  as  security.  Said  firm  and  this  defendant  indorsed  said 
note  in  the  same  manner  in  which  the  first  note  was  indorsed,  and  it 
was,  on  that  day  (November  27,  1878),  discounted  by  the  plaintiff  for 
a,nd  avails  credited  to  said  firm.  Squires,  Taylor,  &  Co.,  paid  the 
president  of  the  defendant  $360  for  indorsing  said  four  notes,  being 
at  the  rate  of  one-fourth  of  one  per  cent  per  month  for  every  month 
of  the  time  said  notes  run.  In  December,  1878,  said  firm  pledged  to 
send  to  said  bank  forty  hogsheads  of  tobacco  as  security  for  the  four 
notes,  in  addition  to  those  pledged  as  security  for  each  note.  The 
four  notes  were  dishonored  and  duly  protested.  Upon  a  sale  of 
the  tobacco  pledged,  the  first  and  second  notes  were  paid,  and  such 
sums  applied  on  the  third  and  fourth  notes  that  there  was  due  on 
them  May  7,  1879,  $12,621.63,  for  the  recovery  of  which  this  action 
was  brought  against  the  members  of  the  firm  of  Squires,  Taylor,  & 
Co.,  -who  did  not  defend,  and  against  the  appellant,  which  defends  on 
the  grounds,  — 

(1)  That   the  board  of  directors  of  the  defendant  was  without 


320  NATIONAL  PARK  BANK  V.   GERMAN-AMERICAN  CO.      [CHAP.  VL 

power  to  authorize  its  president  to  bind  it  by  contracts  of  indorse- 
ment, made  for  the  accommodation  of  others,  for  a  consideration  paid 
by  them. 

(2)  That  its  board  of  directors  never  authorized  its  president  to 
make  these  or  like  indorsements. 

(3)  That  its  president  being  a  director  of  the  plaintiff,  an  ofiicer 
of  both  corporations,  the  contracts  of  indorsement  are  void,  and  that 
the  plaintiff  had  knowledge  of  the  facts  constituting  the  alleged 
defences  when  it  discounted  the  notes. 

Upon  the  trial,  before  a  referee,  the  defences  were  overruled,  and  a 
judgment  ordered  for  the  amount  claimed. 

TOLLETT,  C.  J.  — 

The  statute  by  which  the  defendant  was  incorporated  provides  that, 
in  addition  to  the  powers  therein  enumerated,  it  shall  possess  all  the 
powers  and  privileges  of  corporations  organized  under  the  manufac- 
turing act  (Chap.  40,  Laws  1848),  and  the  acts  extending  and  amend- 
ing the  same,  except  wherein  such  acts  are  inconsistent  with  the 
provisions  of  the  incorporating  statute.  The  litigants  agree  that  the 
defendant's  board  of  directors  had  power  to  authorize  its  president  to 
make  and  indorse  promissory  notes  for  the  purpose  of  transacting  the 
business  it  was  authorized  to  engage  in,  and  that  such  power  was  con- 
ferred by  the  board  on  its  president.  The  powers  of  corporations  are 
those  enumerated  in  the  statutes  under  which  they  are  incorporated, 
in  general  statutes,  in  the  articles  of  association,  and  like  instruments 
executed  in  pursuance  of  the  statutes,  denominated  by  Mr.  Brice 
"  constating  instruments  "  (Ultra  Vires  (2d  Am.  ed.)  27)  ;  and  also, 
such  powers  as  flow  from  or  are  incidental  and  necessary  to  the  exer- 
cise of  the  enumerated  powers  (1  E..  S.,  599,  §§  1-3).  Counsel  have 
not  directed  our  attention  to,  nor  have  we  found  in  any  of  the  statutes 
referred  to,  a  provision  empowering  the  defendant  to  bind  itself  by 
making  or  indorsing  promissory  notes  for  the  accommodation  of  the 
makers  for  a  consideration  paid. 

It  is  well  settled  that  such  a  power  is  not  incidental  to  the  powers 
expressly  conferred  on  a  corporation  organized  under  statutes  author- 
izing the  formation  of  corporations  for  banking,  insuring,  manufac- 
turing, and  like  business  corporations.  Central  Bank  v.  Empire 
Stone  Dressing  Co.  (26  Barb.  23)  ;  Bridgport  City  Bank  v.  Same  (30 
id.  421) ;  Farmers'  and  Mechanics'  Bank  v.  Same  (5  Bosw.  275)  ; 
Morford  v.  Farmers'  Bank  of  Saratoga  (26  Barb.  668)  ;  Bank  of 
Genesee  v.  Patchin  Bank  (13  N.  Y.  309) ;  Mtna  National  Bank  v. 
Charter  Oak  Life  Ins.  Co.  (50  Conn.  167) ;  Monument  National  Bank 
V.  Globe  Works  (101  Mass.  57) ;  Davis  v.  Old  Colony  B.  B.  Co.  (131 
id.  258) ;  Culver  v.  Beno  Beal  Estate  Co.  (91  Penn.  367) ;  Hall  v. 
Auburn  Turnpike  Co.  (27  Cal.  255).  The  defendant  having  the  gen- 
eral power  to  bind  itself  by  promissory  notes  and  contracts  of  indorse- 
ment, the  plaintiff  is  entitled  to  recover  if  it  is  a  holder  of  the  notes 
for  value,  and  without  notice  that  they  were  indorsed  for  the  accom- 
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modation  of  the  makers,  and  not  in  the  usual  course  of  business.  The 
referee  finds  that  in  consideration  of  one-fourth  of  one  per  cent  per 
month  for  every  month  of  the  time  on  which  the  notes  were  given, 
the  defendant  indorsed  for  Squires,  Taylor,  &  Co.,  between  November 
10,  1876,  and  August  27,  1878,  the  date  of  the  first  note  in  suit,  nine- 
teen notes  precisely  like  the  four  in  suit,  except  dates  and  amounts, 
aggregating  $170,000,  which  were  discounted  by  the  plaintiff  for,  and 
the  avails  placed  to  the  credit  of  Squires,  Taylor,  &  Co. 

The  referee  also  finds  that  defendant's  president  was  never  author- 
ized by  its  board  of  directors  to  indorse  commercial  paper  for  the 
accommodation  of  makers,  or  to  indorse  such  paper  for  a  considera- 
tion paid  by  the  makers,  and  that  none  of  them  knew  that  such  in- 
dorsements had  been  made  until  this  action  was  brought. 

The  fact  that  the  maker  of  a  promissory  note  procures  it  to  be  dis- 
counted for  his  own  benefit  is,  if  unexplained,  notice  to  the  discounter 
that  the  indorsement  is  not  in  the  usual  course  of  business,  but  it  is 
for  the  accommodation  of  the  maker.  Stall  v.  CatsMll  Bank  (18 
Wend.  466) ;  Fielden  v.  Lahens  (9  Bosw.  436),  (3  Trans.  App.  218), 
(2  Abb.  Ct.  App.  Dec.  Ill),  (6  Abb.  [N.  S.]  341) ;  1  Ames'  Cas.  on 
Bills  and  Notes,  738  ;  Bank  of  Vergennes  v.  Cameron  (7  Barb.  143) ; 
JTendrie  v.  Berkowitz  (37  Cal.  113)  ;  Lemoine  v.  Bank  of  North  Amer- 
ica (3  Dillon,  44) :  Bloom  v.  Helm  (63  Miss.  21)  ;  Daniel  on  Neg.  Inst. 
[2d  ed.]  297,  §  365;  Edw.  on  Bills  [3d  ed.]  98,  §  105. 

Ex  parte  Estabrook  (2  Lowell's  Dec.  547)  is  opposed  to  these 
authorities,  but  this  case  is  in  conflict  with  the  decisions  in  this 
State,  and  we  believe  it  to  be  without  the  support  of  any  well- 
considered  case. 

The  indorsements  having  been  made  for  the  accommodation  of  the 
makers,  and  the  plaintiff,  having  discounted  the  notes  with  notice  of 
that  fact,  cannot  recover. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concur.  Judgment  reversed. 


VOL.  I.  —  21 
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CHAPTER  VII. 
POWERS  AND  LIABILITIES  OF  A  CORPORATION. 


m  RESPECT  OF  MORTGAGING  ITS  PROPERTY. 


In  re  PATENT  PILE  COMPANY. 
(L.  R.  6  Ch.  App.  83.    1870.) 

This  was  a  motion  by  way  of  appeal  from  a  decision  of  Vice-Chan- 
cellor  Stuart,  holding  an  equitable  mortgage,  by  deposit,  of  the  real 
estate  of  the  Patent  File  Company,  Limited,  to  be  valid. 

The  Patent  File  Company  was  registered  in  1863,  with  a  nominal 
capital  of  £100,000.  The  memorandum  of  association  stated  the 
object  of  the  company  to  be  purchasing  letters-patent  granted  to 
E.  Bernot  for  an  invention  of  a  new  machine  for  cutting  files,  and  of 
certain  other  letters-patent  relating  to  files ;  the  manufacturing,  pur- 
chasing, or  otherwise  acquiring  machines  and  apparatus  applicable  to 
the  manufacture  of  files ;  the  manufacturing,  puTchasing,  or  other- 
wise acquiring  and  selling  or  disposing  of  files,  blanks  for  files,  and 
steel,  "  and  the  doing  of  all  such  other  things  (including  the  pur- 
chasing, leasing,  or  otherwise  acquiring,  holding,  and  disposing  of 
lands  and  buildings)  as  are  incidental  or  conducive  to  the  attainment 
of  the  above  objects  or  any  of  them." 

The  clauses  of  the  articles  of  association  referred  to  in  the  argu- 
ment were  the  following  :  — 

"41.  The  company  may,  with  the  sanction  of  an  extraordinary 
general  meeting,  from  time  to  time  borrow  and  take  up,  on  mortgage 
of  any  of  the  property  of  the  company,  or  on  such  other  security  as 
they  may  think  fit,  any  sum  or  sums  not  exceeding  in  the  whole 
one-half  of  the  nominal  capital  of  the  company. 

"42.  Any  mortgage  bond  or  other  security,  bearing  the  common 
seal  of  the  company  and  issued  for  valuable  consideration,  shall  be 
binding  on  the  company,  notwithstanding  any  irregularity  touching 
the  authority  of  the  directors  to  issue  the  same ;  and  no  person  tak- 
ing any  such  security  shall  be  bound  to  ascertain  that  the  amount 
then  due  by  the  company  on  mortgage  or  other  security  does  not 
exceed  one-half  of  the  nominal  capital  of  the  company." 


CHAP.  YII.]  IN  KE  PATENT  FILE   COMPANY.  323 

"  75.  The  business  of  the  company  shall  be  managed  by  the  di- 
rectors, who  may  pay  all  expenses  incurred  in  the  formation  and 
registration  of  the  company,  and  may  exercise  all  such  powers  of  the 
company  as  are  not  by  the  Companies  Act,  1862,  or  by  these  articles, 
required  to  be  exercised  by  the  company  in  general  meeting,  subject, 
nevertheless,  to  any  regulations  of  these  articles,  to  the  provisions  of 
the  Companies  Act,  1862,  and  to  such  regulations,  being  not  incon- 
sistent with  the  said  regulations  and  provisions,  as  may  be  prescribed 
by  the  company  in  general  meeting.  But  no  regulation  made  by  the 
company  in  general  meeting  shall  invalidate  any  prior  act  of  the 
directors  which  would  have  been. valid  if  such  regulation  had  not 
been  made." 

"  78.  The  directors  are  hereby  empowered  to  do  and  execute  all 
necessary  acts,  deeds,  or  assurances  that  may  be  necessary  for  the 
purchase  or  acquisition  of  the  patent  rights  mentioned  or,  referred  to 
in  the  memorandum  of  association,  or  for  the  purchase  or  taking  on 
lease  of  lands  or  buildings,  or  the  erection  of  buildings  and  machi- 
nery, or  for  the  prosecution  in  any  other  manner  of  all  or  any  of  the 
objects  of  the  company." 

The  Patent  File  Company  had  a  banking  account  with  the  Bir- 
mingham Banking  Company,  which,  in  1865,  became  heavily  over- 
drawn. On  the  9th  of  August,  1865,  the  balance  being  then  above 
£11,000,  the  then  manager  of  the  bank  wrote  a  letter  requesting 
that  it  might  be  reduced. 

On  the  30th  of  August,  1865,  an  extraordinary  general  meeting 
was  held  and  the  following  resolution  passed :  "  That  the  directors 
be  and  are  hereby  authorized  to  borrow  and  take  up  from  time  to 
time,  on  mortgage  of  the  lands,  buildings,  and  fixed  machinery  of  the 
company,  or  on  such  part  thereof  as  they  deem  fit,  or  upon  deben- 
tures under  the  seal  of  the  company,  such  sum  or  sums  of  money  not 
exceeding  in  the  whole  one-third  of  the  nominal  capital  of  the  company, 
and  that  the  directors  are  hereby  authorized  to  affix  the  seal  of  the 
company  to  all  instruments  which  they  deem  requisite  for  giving  full 
effect  to  this  resolution." 

No  loan  could  be  obtained ;  and  in.  April,  1866,  the  overdrawing 
having  been  increased,  Mr.  Shaw,  the  new  manager  of  the  bank, 
applied  to  the  Patent  Tile  Company  to  reduce  the  balance,  and  on 
the  1st  of  May  wrote  to  the  company,  that  the  balance  must  not  be 
increased  before  the  special  board  meeting,  which  was  to  be  held  on 
the  10th  of  May.  Soon  after  this  the  managers  had  an  interview, 
and  Mr.  Shaw  said  that  security  would  be  required.  On  the  10th 
the  directors  resolved  that  their  solicitors  should  be  authorized  to 
give  a  mortgage  by  deposit  of  the  title-deeds  of  the  property  on 
which  the  business  of  the  Patent  Pile  Company  was  carried  on. 
This  was  completed  on  the  30th  of  May,  and  the  deeds  were  de- 
posited, with  a  memorandum  of  deposit,  under  the  seal  of  the  com- 
pany, making  them  a  security  for  what  should  be  due  to  the  bank 
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to  the  extent  not  exceeding  £25,000.  At  this  time  more  than  £23,000 
was  due,  and  the  property  in  the  security  was  estimated  as  worth 
about  £35,000. 

In  October,  1866,  a  petition  for  winding  up  the  Patent  File  Com- 
pany was  presented  by  a  creditor,  but  stood  over ;  and  on  the  13th 
of  December,  1866,  a  resolution  was  passed  for  the  voluntary  wind- 
ing up  of  the  company.  The  petition  afterwards  came  on  for  hear- 
ing, and  on  the  12th  of  January,  1867,  an  order  was  made  for 
continuing  the  voluntary  winding-up  under  supervision. 

The  property,  the  title-deeds  of  which  had  been  deposited,  having 
been  sold  under  the  direction  of  the  Court,  without  prejudice  to  the 
rights  of  the  parties,  the  Birmingham  Banking  Company  applied  to 
have  the  proceeds  paid  to  them,  and  the  liquidator  took  out  a  cross 
summons  to  have  the  equitable  mortgage  declared  void.  Vice- 
Chancellor  Stuart  held  that  the  security  was  valid. 

From  this  decision  the  liquidator  appealed. 

SiK  W.  M.  James,  L.  J. :  — 

This  case  appears  to  me  one  of  the  simplest  description.  The 
company  is  a  body  corporate,  and  by  the  law  of  England  a  body 
corporate  can  hold  property  and  dispose  of  it  as  freely  as  an  indi- 
vidual, unless  it  is  specially  prohibited  from  so  doing.  In  the  memo- 
randum and  articles  of  this  company  I  can  find  nothing  to  prevent 
the  company  qua  company  from  pledging  part  of  its  property  for 
payment  of  a  debt  incurred  in  the  course  of  its  business.  It  is 
equally  plain  that,  under  these  articles,  the  directors  can  do  any- 
thing which  the  company  could  do,  unless  it  is  an  act  which  they  are 
specially  prohibited  from  doing.  I  can  find  nothing  in  the  memo- 
randum or  articles  to  prevent  the  directors  from  making  the  best 
terms  they  can  with  a  creditor  of  the  company  by  selling  or  pledg- 
ing part  of  the  property  of  the  company.  No  doubt,  a  disposition 
of  the  property  by  the  directors  might  be  void  in  equity  if  it  were 
contrary  to  the  objects  of  the  company ;  the  directors  would  then 
be  restrained  from  doing  the  act,  as  being  an  abuse  of  their  fiduciary 
position.  But  in  the  present  case  there  is  nothing  to  prevent  the 
company  from  making  such  an  arrangement  as  this  with  a  creditor, 
nor  is  there  anything  to  prevent  the  directors  from  doing  so. 

There  is  no  pretence  for  saying  that  this  is  a  case  of  fraudulent 
preference.  The  bank  required  security.  The  directors  cannot  be 
supposed  to  have  had  any  particular  affection  for  the  bank,  but  they 
wanted  accommodation  from  the  bank,  and  so  they  gave  the  security 
required.  They  mortgaged  property  worth  £35,000  for  £25,000,  so 
it  was  not  a  security  exhausting  the  property,  and  it  was  not  ten- 
dered by  the  debtor,  but  asked  for  by  the  creditor. 

SiK  Gr.  Mbllish,  L.  J. :  — 

I  am  of  the  same  opinion.  As  to  the  question  of  fraudulent  pref- 
erence, the  case  is  perfectly  clear.  The  security  was  given  in  conse- 
quence of  a  demand  by  the  creditor,  and  not  only  so,  but  there  is 
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nothing  to  show  that  a  winding-up  of  the  company  was  then  con- 
templated. On  the  contrary,  the  directors  intended  to  go  on,  and 
thought  that  by  raising  money  they  could  retrieve  the  affairs  of  the 
company.  It  was  next  urged  that  this  security  was  void,  because  it 
was  a  pledging  the  entire  property  of  the  company  in  such  a  way 
that,  if  done  by  an  individual,  it  would  have  been  an  act  of  bank- 
ruptcy. The  answer  to  this  is  two-fold.  First,  that  there  is  no 
provision  in  the  Companies  Act  that  every  transaction  which  in  the 
case  of  an  individual  would  be  an  act  of  bankruptcy  shall  be  void  as 
against  creditors;  and  the  Legislature  appears  designedly  to  have 
omitted  any  enactment  of  that  kind.  Secondly,  this  is  not  a  mort- 
gage of  the  whole  property  of  the  company,  for  the  shares  were  not 
fully  paid  up. 

The  third  objection  is  the  only  one  that  could  raise  any  serious 
doubt,  namely,  whether  a  joint  stock  company  of  this  kind  can  raise 
money  or  give  security  for  a  past  debt  by  deposit  of  title-deeds.  It 
was  urged  that  no  company  can  mortgage  unless  expressly  author- 
ized to  do  so.  Now,  the  company  has  property  which  it  is  author- 
ized to  deal  with,  and  I  should  say  that  the  true  rule  is  just  the 
contrary,  namely,  that  the  company  can  mortgage  unless  expressly 
prohibited  from  doing  so.  The  43d  section  of  the  act  appears  to 
recognize  the  creation  of  mortgages  as  an  ordinary  incident  to  a 
company.  The  memorandum  in  the  present  case  mentions  as  a  pur- 
pose of  the  company  the  "  disposing  of  "  its  landed  property.  The 
articles  give  to  the  directors  the  whole  powers  of  the  company,  sub- 
ject to  the  provisions  of  the  articles  and  of  the  Companies  Act,  1862, 
and  I  cannot  find  anything  either  in  the  act  or  the  articles  to  pro- 
hibit their  making  a  mortgage  by  deposit.  It  would,  in  my  opinion, 
be  most  undesirable  to  lay  down  a  rule  that  no  joint  stock  company 
can  raise  money  in  this  way.  A  mortgage  by  deposit  is  the  kind  of 
security  most  usually  given  by  mercantile  men  to  bankers,  and  such 
a  rule  would  seriously  cripple  joint  stock  companies  in  their  busi- 
ness transactions.  There  being  nothing  in  the  articles  to  prohibit 
the  giving  such  a  security,  I  am  of  opinion  that  the  company  can 
give  it  as  well  for  a  past  debt  as  for  a  future  one.  In  fact,  the  case 
is  stronger  in  favor  of  a  security  for  a  past  debt,  as  it  would  be 
absurd  to  say  that  a  company  has  not  power  to  pay  past  debts  ;  and 
if  so,  why  should  it  be  debarred  from  giving  security,  which  is  one 
way  of  applying  its  property  in  payment  of  its  debts  ? 
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JONES  V.  GUAEANTY  COMPANY. 
(101  U.  S.  622.    1879.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York. 

The  New  York  Kerosene  Oil  Company  and  the  New  York  Guar- 
anty and  Indemnity  Company  were  corporations  organized  pursuant 
to  the  laws  of  New  York. 

-  On  the  15th  of  February,  1867,  Abraham  M.  Cozzens,  as  the 
president  of  the  Oil  Company,  applied  to  the  Guaranty  Company 
for  a  loan  of  $100,000.  The  sum  of  $50,000  was  advanced  to  him, 
and  he  thereupon  delivered  to  the  Guaranty  Company  the  note  of 
the  Oil  Company  for  that  amount,  of  the  date  above  mentioned, 
payable  to  and  indorsed  by  A.  M.  Cozzens  &  Co.,  and  having  sixty 
days  to  run.  At  the  same  time  he  gave  to  the  Guaranty  Company 
a  memorandum  signed  by  him  as  such  president,  whereby  he  stipu- 
lated that  he  would  cause  to  be  prepared  a  mortgage  by  the  Oil 
Company  to  the  Guaranty  Company  on  the  real  estate  of  the  former 
therein  mentioned,  for  the  sum  of  $100,000  to  be  held  by  the  latter 
as  security  for  the  $50,000  so  lent,  and  for  any  further  loan  there- 
after made  by  the  Guaranty  Company  to  the  Oil  Company.  Cozzens 
thereupon  procured  a  formal  order  to  be  made  by  the  trustees  of 
the  Oil  Company  that  such  a  mortgage  should  be  executed,  and  the 
written  consent  of  the  holder  of  more  than  two-thirds  of  the  stock 
of  the  Oil  Company  was  given  to  the  same  effect.  Both  were  neces- 
sary to  the  validity  of  the  mortgage. 

The  capital  stock  of  the  Oil  Company  was  $500,000,  and  Cozzens 
owned  of  it  $493,000. 

Passing  by  some  intermediate  details  not  necessary  to  be  partic- 
ularly stated,  Cozzens  caused  to  be  prepared  the  bond  and  mortgage 
here  in  question,  and  both  were  duly  executed.  The  counsel  who 
prepared  them  made  the  mortgage  describe  the  individual  obligation 
of  Cozzens  as  the  liability  to  be  secured  instead  of  the  debt  of  the 
company;  but  the  mortgage  recited  that  the  Oil  Company  had 
authorized  the  giving  of  the  mortgage  to  secure  a  loan  of  $100,000, 
and  that  Cozzens  had  given  to  the  Guaranty  Company  his  personal 
bond  in  that  sum  to  secure  advances,  not  to  exceed  that  sum,  to  be 
made  to  Cozzens  upon  the  conditions  in  the  bond  mentioned,  and 
that  the  requisite  consent  of  stockholders  had  been  given.  The 
mortgage  was  conditioned  for  the  payment  by  the  Oil  Company, 
and  not  by  Cozzens,  of  the  amount  that  might  be  due  upon  the 
instrument  secured  by  it.  The  bond  is  set  out  at  length  in  the 
record.  It  states  that  it  was  given  to  cover  any  advances  then 
made    or    thereafter    to  be    made   by  the   Guaranty   Company  to 
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Cozzens  to  the  amount  of  $100,000  or  less,  on  the  condition  that 
whenever  any  sum  was  so  advanced  the  amount  and  date  of.  the 
advance  should  be  indorsed  on  the  bond  and  signed  by  Cozzens, 
and  that  when  any  payment  was  made  by  Cozzens  such  payment 
should  be  indorsed  in  like  manner,  and  that  the  amount  which, 
according  to  the  indorsements,  should  appear  to  be  due  on  the 
bond  should  be  considered  as  the  amount  due,  "  and  for  which  the 
premises  which  have  this  day  been  conveyed  to  the  said  New  York 
Guaranty  and  Indemnity  Company,  by  the  Hew  York  Kerosene  Oil 
Company,  by  indenture  of  mortgage  bearing  even  date  herewith, 
shall  be  liable,  and  for  no  greater  sum," 

The  mortgage  and  bond  bear  date  on  the  29th  of  April,  1867,  but 
were  delivered  and  took  effect  on  the  11th  of  May  following.  The 
indorsements  on  the  bond  show  that  Cozzens  received  from  the 
obligee  three  several  advances, — one  of  $60,000,  and  two  of 
$25,000  each.  No  credits  are  indorsed.  The  note  of  the  Oil  Com- 
pany, indorsed  and  delivered  to  the  Guaranty  Company  on  the  15th 
of  February  previous,  when  the  first  loan  of  $50,000  was  made,  was 
renewed  when  the  bond  and  mortgage  were  delivered,  and  the  amount 
was  indorsed  on  the  bond  as  an  advance  of  that  date.  It  was  re- 
newed several  times  subsequently,  and  the  Guaranty  Company  holds 
the  last  renewal.  When  one  of  the  advances  of  $25,000  was  made, 
a  note  of  the  Oil  Company  for  that  amount  to  Cozzens  &  Co.  was 
indorsed  and  delivered  as  collateral.  That  note  was  also  renewed 
■from  time  to  time,  and  the  last  renewal  is  held  by  the  Guaranty 
Company. 

When  the  other  advance  of  $26,000  was  made,  a  warehouse 
receipt  for  oil,  given  by  the  Oil  Company  to  Cozzens,  was  indorsed 
and  delivered  as  a  collateral.  The  receipt  proved  worthless. 
Nothing  was  ever  received  upon  it.  It  is  not  controverted  that 
the  Oil  Company  owed  Cozzens  more  than  $100,000  for  his  advances 
to  it,  nor  that  every  dollar  of  the  loans  in  question  were  used  for 
its  benefit.  Not  the  slightest  taint  of  dishonesty  is  shown  in  these 
transactions,  nor  is  anything  disclosed  which  warrants  the  suspicion 
of  such  a  purpose. 

The  Oil  Company  was  expressly  authorized  by  the  act  under 
which  it  was  organized  to  secure  the  payment  of  its  debts  there- 
tofore or  thereafter  "contracted  by  it  in  the  business  for  which  it 
was  incorporated,  by  mortgaging  any  or  all  real  estate  of  such 
corporation,"  and  it  was  declared  that  "every  mortgage  so  made 
shall  be  as  valid  to  all  intents  and  purposes  as  if  executed  by  an 
individual  owning  such  real  estate." 

In  March,  1868,  Cozzens  and  the  Oil  Company  became  insolvent. 
Their  paper  went  to  protest.  The  business  of  the  latter  for  the 
time  was  ruinous,  and  both  were  engulfed  in  the  vortex  of  common 
disasters.  Cozzens  died  about  a  week  afterwards.  "  His  death  was 
caused  by  his  failure.    His  physician  said  so."    The  unsecured  oredi- 
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tors  attacked  the  validity  of  the  mortgage.  The  Circuit  Court 
sustained  it,  and  the  controversy  has  been  brought  here  for  review. 

Mb.  Justice  Swayne,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court:  — 

The  analysis  of  this  case  in  the  preceding  statement  divests  it  of 
all  extraneous  considerations,  and  presents  it  in  the  nakedness  and 
simplicity  of  its  material  facts. 

The  central  and  controlling  questions  to  be  determined  are :  — 

Whether  the  Oil  Company  had  the  power  to  give  a  mortgage  for 
future  advances;  and, 

Whether  the  mortgage  here  in  question  is,  in  the  view  of  a  court 
of  equity,  for  the  debt  of  the  Oil  Company  or  for  the  debt  of 
Abraham  M.  Cozzens. 

The  oral  arguments  of  the  eminent  counsel  who  appeared  before 
us  were  addressed  principally  to  these  subjects.  Numerous  other 
points  are  made  by  the  counsel  for  the  appellant  in  his  brief,  and 
have  been  fully  discussed  in  the  printed  arguments  upon  both  sides. 
They  are  minor  in  their  character,  and  we  think  involve  no  proposi- 
tion that  admits  of  doubt  as  to  its  proper  solution.  We  are  satisfied 
with  the  disposition  made  of  them  by  the  Circuit  Court,  and  shall 
pass  them  by  without  further  remark. 

At  the  common  law,  every  corporation  had,  as  incident  to  its 
existence,  the  power  to  acquire,  hold,  and  convey  real  estate,  except 
so  far  as  it  was  restrained  by  its  charter  or  by  act  of  Parliament. 
This  comprehensive  capacity  included  also  personal  effects  of  every 
kind. 

The  jus  disponendi  was  without  limit  or  qualification.  It  ex- 
tended to  mortgages  given  to  secure  the  payment  of  debts.  1 
Kyd,  Corp.  69,  76,  78,  108;  Angell  &  Ames,  §  145;  2  Kent,  Com. 
282;  Reynolds  v.  Commissioners  of  Stark  County  (5  Ohio,  204), 
White  Water  Valley  Canal  Co.  v.  Vallette  (21  How.  414). 

A  mortgage  for  future  advances  was  recognized  as  valid  by  the 
common  law.  Gardner  v.  Graham  (7  Vin.  Abr.  22,  pi.  3).  See 
also  Brinkerhoff  v.  Marvin  (5  Johns.  (N.  Y.)  Ch.  320),  Lawrence 
V.  Tucker  (23  How.  14). 

It  is  believed  that  they  are  held  valid  throughout  the  United 
States,  except  where  forbidden  by  the  local  law. 

The  statute  under  which  the  Oil  Company  came  into  existence 
made  it ''  capable  in  law  of  purchasing,  holding,  and  conveying  any 
real  and  personal  estate,  whenever  necessary  to  enable  "  it  to  carry 
on  its  business;  but  it  was  forbidden  to  "mortgage  the  same,  or 
give  any  lien  thereon."  This  disability  was  removed  by  the  later 
act  of  1864,  which  expressly  conferred  the  power  before  withheld. 
This  change  was  remedial,  and  the  clause  which  gave  it  is,  there- 
fore, to  be  construed  liberally  with  reference  to  the  ends  in  view. 

The  learned  counsel  for  the  appellant  insisted  that  a  mortgage 
could  be  competently  given  by  the  Oil  Company  only  to  secure  a 
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debt  incurred  in  its  business  and  already  subsisting.  This,  we 
think,  is  too  narrow  a  construction  of  the  language  of  the  law. 
A  thing  may  be  within  a  statute  but  not  within  its  letter,  or  within 
the  letter  and  yet  not  within  the  statute.  The  intent  of  the  law- 
maker is  the  law.  The  People  v.  Utica  Insurance  Co.  (16  Johns. 
(N.  Y.)  357);    United  States  v.  Babbit  (1  Black,  65). 

The  view  of  the  court  in  Thompson  v.  New  York  &  Hudson  River 
Railroad  Co.  (3  Sandf.  (N.  Y.)  Ch.  825)  was  sounder  and  better 
law.  There  the  charter  authorized  the  corporation  to  build  a 
bridge.  It  found  one  already  built  that  answered  every  purpose, 
and  bought  it.  The  purchase  was  held  to  be  intra  vires  and  valid. 
Here  the  object  of  the  authorization  is  to  enable  the  company  to  pro- 
cure the  means  to  carry  on  its  business.  Why  should  it  be  required 
to  go  into  debt,  and  then  borrow,  if  it  could,  instead  of  borrowing 
in  advance,  and  shaping  its  affairs  accordingly?  No  sensible  reason 
to  the  contrary  can  be  given.  If  it  may  borrow  and  give  a  mortgage 
for  a  debt  antecedently  or  contemporaneously  created,  why  may  it  not 
thus  provide  for  future  advances  as  it  may  need  them?  This  may 
be  more  economical  and  more  beneficial  than  any  other  arrange- 
ment involving  the  security  authorized  to  be  given.  In  both  these 
latter  cases  the  ultimate  result  with  respect  to  the  security  would 
be  just  the  same  as  if  the  mortgage  were  given  for  a  pre-existing 
debt  in  literal  compliance  with  the  statute.  No  one  could  be 
wronged  or  injured,  while  the  corporation,  whom  it  was  the  pur- 
pose of  the  law  to  aid,  might  be  materially  benefited.  Is  not  such 
a  departure  within  the  meaning,  if  not  the  letter,  of  the  statute? 
There  would  be  no  more  danger  of  the  abuse  of  the  power  conferred 
than  if  it  were  exercised  in  the  manner  insisted  upon.  The  safe- 
guard provided  in  the  required  assent  of  stockholders  would  apply 
with  the  same  efficacy  in  all  the  cases.  The  object  of  the  loan,  the 
application  of  the  money,  and  the  restraints  imposed  by  the  charter 
in  those  particulars,  would  be  the  same,  whether  the  transaction 
took  one  form  or  the  other.  According  to  our  construction  the 
company  could  give  no  mortgage  but  one  growing  out  of  their 
business,  and  intended  to  aid  them  in  carrying  it  on.  In  legal 
effect  the  difference  between  the  two  constructions  is  one  merely 
of  mode  and  manner,  and  not  of  substance. 

Such  securities  are  not  contrary  to  the  law  or  public  policy  of 
the  State.  Many  cases  are  found  in  her  reported  adjudications 
where  both  judgments  and  mortgages  for  future  advances  have  been 
sustained. 

Our  view  is  not  without  support  from  the  language  of  the  statute, 
that  "  every  mortgage  so  made  shall  be  as  valid  to  all  intents  and 
purposes  as  if  executed  by  an  individual  owning  such  real  estate." 
If  this  mortgage  had  been  given  by  individuals,  the  question  we 
are  examining  doubtless  would  not  have  been  brought  before  us  for 
consideration. 
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When  a  deed  is  fatally  defective  for  the  want  of  a  sufficient 
consideration  to  support  it,  such  a  consideration  subsequently 
arising  may  cure  the  defect  and  give  the  instrument  validity. 
Sumner  v.  Eicks  (2  Black,  632).  It  is  not  necessary  to  go  through 
the  form  of  executing  a  second  deed  to  take  the  place  of  the  first 
one.  This  principle  applies  to  the  mortgage  after  all  the  advances 
had  been  made,  conceding  that  it  had  before  been  invalid  for  the 
reason  insisted  upon. 

The  statute  of  1864  neither  expressly  forbids  nor  declares  void 
mortgages  for  future  advances. 

If  the  one  here  in  question  be  ultra  vires,  no  one  can  take 
advantage  of  the  defect  of  power  involved  but  the  State.  As  to 
all  other  parties,  it  must  be  held  valid,  and  may  be  enforced 
accordingly.  Silver  Lake  Bank  v.  North  (4  Johns.  (N.  Y.)  Ch. 
370);  National  Bank  v.  Matthews  (98  U.  S.  621).  In  the  latter 
case  this  subject  was  fully  examined. 

A  corporation  can  act  only  by  its  agents.  If  there  were  any 
such  technical  defect  as  is  claimed  touching  the  execution  of  this 
mortgage,  it  has  been  cured  by  acquiescence  and  ratification  by  the 
mortgagor. 

No  one  else  can  raise  the  question.  All  other  parties  are  con- 
cluded.    Gordon  v.  Preston  (1  Watts  (Pa.),  385). 

Where  money  had  been  obtained  by  a  corporation  upon  its 
securities,  which  were  irregular  and  ultra  vires,  but  the  money 
was  applied  for  the  benefit  of  the  company,  with  the  knowledge 
and  acquiescence  of  the  shareholders,  the  company  and  the  share- 
holders were  estopped  from  denying  the  liability  of  the  company 
to  repay  it.  And  the  same  result  follows  where  such  securities 
are  issued  with  the  knowledge  of  the  shareholders,  so  far  as  the 
money  thus  raised  is  applied  for  the  benefit  of  the  company.  In  re 
Cork  &  Youghal  Railway  Co.  (Law  Eep.  4  Ch.  748). 

A  court  of  equity  abhors  forfeitures,  and  will  not  lend  its  aid 
to  enforce  them.  Marshall  y.  Vicksburg  (15  Wall.  146).  Nor  will 
it  give  its  aid  in  the  assertion  of  a  mere  legal  right  contrary  to 
the  clear  equity  and  justice  of  the  case.  Lewis  v.  Lyons  (13  111. 
117). 

The  second  point  to  be  considered  is  whether  the  mortgage  was 
for  the  debt  of  Cozzens  or  for  the  debt  of  the  Oil  Company.* 

We  are  satisfied  beyond  a  doubt  that  it  was  the  debt  of  the  Oil 
Company  and  not  his  debt  that  was  intended  to  be  secured  and  was 
secured  by  the  mortgage. 

Decree  affirmed. 

1  Part  of  the  opinion  relating  to  this  question  is  omitted. 
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COMMONWEALTH  v.   SMITH. 
{10  Alien,  U8.    1865.) 

Bill  in  Equity  seeking  to  impeach,  the  validity  of  a  mortgage, 
executed  on  the  30th  of  July,  1855,  by  the  Troy  and  Greenfield  Eail- 
road  Company  to  the  defendants  as  trustees,  covering  by  its  terms 
the  franchise,  railroad,  and  all  other  property  of  the  corporation,  then 
owned  or  thereafter  to  be  acquired,  to  secure  bonds  to  the  amount  of 
$900,000,  to  be  issued  to  the  contractor  as  part  compensation  for  con- 
structing the  railroad,  payable  in  thirty  years  from  date.  This  mort- 
gage recited  the  provisions  of  a  contract  for  the  construction  of  the 
railroad,  dated  December  30, 1854,  to  the  effect  that  such  bond  should 
be  given ;  and  it  was  made  subject  to  a  prior  mortgage  to  the  Com- 
monwealth, to  secure  State  bonds  to  the  amount  of  $2,000,000,  which 
the  Commonwealth  were  to  issue  under  the  provisions  of  St.  1854, 
c.  226. 

The  following  facts  were  agreed :  Since  the  execution  of  the  mort- 
gage to  the  defendants,  the  Commonwealth  have  received  two  other 
mortgages  upon  the  railroad  and  franchise  of  the  Troy  and  Green- 
field Railroad  Company,  one  of  which  was  dated  on  the  6th  of  July, 

1860,  and  the  other  on  the  5th  of  March,  1862 ;  and  also  a  surrender 
from  the  corporation  of  all  their  property,  subject  to  redemption 
under  St.  1862,  c.  156.  On  the  4th  of  September,  1862,  the  Common- 
wealth took  possession  of  the  mortgaged  premises  in  various  towns, 
for  breach  of  condition,  in  the  manner  shown  by  various  certificates 
thereof,  which  are  now  immaterial.  The  Commonwealth  under  their 
various  mortgages  have  at  various  times,  from  October,  1858,  to  July, 

1861,  advanced  to  the  Troy  and  Greenfield  Railroad  Company  large 
sums  of  money,  amounting  in  all  to  several  hundred  thousand  dol- 
lars. The  corporation,  under  their  mortgage  to  the  defendants,  have 
at  various  times,  from  August,  1855,  to  July,  1861,  issued  bonds  to  the 
amount  in  all  of  $600,000,  payable  in  thirty  years  from  date.  All 
these  bonds  were  issued  in  good  faith,  and  are  held  by  bona  fide 
holders,  and  the  corporation  have  issued  no  other  bonds  than  the 
above.  Before  advancing  any  money  to  the  corporation,  the  Com- 
monwealth had  actual  notice  of  the  execution  of  the  mortgage  to  the 
defendants,  and  of  the  fact  that  a  number  of  bonds  had  been  issued 
under  the  same.  The  amount  of  capital  stock  of  the  corporation 
which,  in  December,  1856,  had  been  paid  in,  was  $143,905.77. 

Upon  these  facts,  and  others  which  are  now  immaterial,  the  case 
was  reserved  by  the  Chief  Justice  for  the  determination  of  the  whole 
court. 

D.  Foster,  for  the  Commonwealth  :  The  mortgage  to  the  defend- 
ants has  never  been  sanctioned  or  ratified  by  the  Legislature,  and 
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its  validity  must  depend  on  the  question  whether  the  common-law 
powers  of  railroad  corporations  in  Massachusetts  permit  them  to  exe- 
cute mortgages,  and  if  so  to  what  extent.  At  common  law,  a  railroad 
corporation  has  no  power  to  execute  any  mortgage.  This  is  clearly 
the  English  rule.  Winch  v.  Birkenhead,  &c.  Railway  (7  Eailw.  & 
Canal  Cas.  384) ;  Beman  v.  Bufford  (lb.  48) ;  South  Yorkshire  Bail- 
way,  &c.  V.  Great  Northern  Bailway  (9  Exch.  84) ;  Shrewsbury,  &c. 
Bailway  v.  Northwestern  Bailway  (6  H.  L.  Gas.  113).  It  is  also  the 
prevailing  opinion  in  this  country.  Pierce  v.  Emery  (32  N.  H.  504) ; 
Hall  V.  Sullivan  Railroad  (21  Law  Eeporter,  138) ;  Tippets  v.  Walker 
(4  Mass.  595)  ;  Gue  v.  Tide  Water  Canal  Go.  (24  How.  257) ;  Wor- 
cester V.  Western  Bailroad  (4  Met.  664)  ;  Treadwell  v.  Salisbury 
Manuf.  Co.  (7  Gray,  404)  ;  Opinion  of  Justices  (9  Gush.  611);  Salem 
Mill  Dam  v.  Bopes  (6  Pick.  32).  The  statutes  of  Massachusetts  con- 
fer no  such  authority  (St.  1854,  c.  286 ;  Gen.  Sts.  c.  63,  §§  120- 
123).  The  St.  of  1854,  c.  286,  authorizing  the  issue  of  bonds  of  a 
certain  description  and  for  certain  purposes  is  a  virtual  prohibition 
of  the  issue  of  any  others.     Gelpcke  v.  Dubuque  (1  Wallace,  221). 

The  bonds  issued  under  the  mortgage  to  the  defendants  depart 
from  the  statute  requirements  in  many  respects.  They  were  issued 
for  an  unauthorized  purpose.  They  are  payable  in  thirty  years,  in- 
stead of  twenty.  They  were  for  an  amount  greatly  exceeding  the 
capital  of  the  company.  The  bonds  being  void,  the  fact  that  they 
are  held  by  bona  fide  purchasers  is  immaterial.  Parties  who  take 
them  are  presumed  to  know  the  statute  law.  Balfour  v.  Mmest  (6 
Jur.  (n.  s.)  439)  ;  Bissel  v.  Michigan  Southern,  &c.  Bailroad  (22  K 
Y.  258) ;  Pearce  v.  Madison,  &c.  Bailroad  (21  How.  441).  The  mort- 
gage must  perish  with  the  bonds.  It  cannot  stand  as  a  security  for 
any  amount  due  under  the  contract  for  the  construction  of  the  rail- 
road. The  agreement  with  the  contractor  was  not  to  give  him  valid 
bonds,  but  to  give  him  just  such  bonds  as  these  were.  The  parties 
selected  a  form  of  security  which  turns  out  to  be  invalid.  Under 
these  circumstances,  the  defendants  would  not  be  entitled  to  have 
the  contract  reformed  in  equity,  nor  can  they  set  up  a  superior  equity 
to  the  Commonwealth  in  this  case.  Hunt  v.  Rousmaniere  (1  Pet.  1) ; 
Leavitt  v.  Palmer  (3  Comst.  19). 

S.  Bartlett  and  C.  Allen  for  the  defendants :  Even  if  it  be  con- 
ceded that  the  franchise  to  be  a  corporation  and  the  delegated  right 
of  eminent  domain  are  inalienable,  there  is  nothing  in  the  nature  of  a 
franchise  to  operate  a  railroad  which  is  of  that  character.  A  corpo- 
ration enters  into  no  contract  with  the  state  that  it  will  go  on  and 
act  under  its  charter.  The  security  of  the  state  is  founded  upon  the 
rules  which  it  prescribes,  and  the  restrictions  which  it  imposes,  and 
the  power  which  it  reserves  to  repeal  or  alter  .at  will ;  and  upon  the 
power  which  resides  in  courts  to  enforce  the  due  execution  of  the 
powers  which  are  granted,  or  exact  forfeitures  in  case  of  abuse.  It 
is  quite  immaterial  what  persons  may  compose  the  corporation ;  the 
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individuals  may  all  change,  but  the  same  duties  will  rest  upon  the 
corporation.  The  great  weight  of  American  authority  is  in  favor  of 
the  existence  of  this  power.  Morrill  v.  Noyes  (3  Amer.  Law  Eeg. 
(n.  s.)  18) ;  Miller  v.  Rutland,  &c.  Railroad  (36  Vt.  462)  ;  and 
cases  cited ;  Piatt  v.  New  York,  &c.  Railroad  (26  Conn.  644) ;  Hall 
V.  Sullivan  Railroad  (21  Law  Reporter,  138)  ;  Bowman  v.  Watkin  (2 
McLean,  393,  394) ;  Union  Bank  v.  Jacobs  (6  Humph.  (Tenn.)  616)  ; 
Dinsmore  v.  Racine,  &c.  Railroad  (12  Wisconsin,  649)  ;  Macon,  &c. 
Railroad  v.  Parker  (9  Georgia,  377)  ;  Pollard  v.  Maddox  (28  Ala. 
321) ;  Allen  v.  Montgomery  Railroad  (11  Ala.  454).  The  course  of 
legislation  in  Massachusetts  has  recognized  this  as  a  common-law 
power.  Sts.  1867,  c.  178,  §§  1,  5  ;  1864,  c.  423;  c.  286,  §  3  ;  1841,  c. 
44 ;  Eev.  Sts.  c.  39,  §  83 ;  c.  44,  §  11,  et  seq.  The  validity  of  a  con- 
veyance, executed  by  full  authority  of  a  corporation,  cannot  be  ques- 
tioned by  third  parties,  on  the  ground  that  the  corporation  itself  had 
no  authority  to  execute  it.  Although  a  corporation  has  exceeded  its 
authority,  yet  the  question  cannot  be  tried  collaterally,  but  it  is  a 
matter  between  the  corporation  and  the  state.  In  tliis  case,  the 
Commonwealth  stands  in  the  attitude  of  an  individual.  The  corpo- 
ration itself,  while  retaining  the  consideration,  could  not  maintain  a 
bill  in  equity  to  escape  from  its  contracts  and  conveyance.  Chester 
Glass  Go.  V.  Dewey  (16  Mass.  102),  and  eases  cited;  Parish  v. 
Wheeler  (22  N.  Y.  502).  The  Commonwealth,  taking  only  a  quit- 
claim title,  take  subject  to  all  equities  of  which  they  have  notice. 
They  succeed  to  the  rights  of  the  corporation,  and  to  no  more.  To 
hold  that  the  Commonwealth  can  question  this  conveyance  would  be 
to  hold  that  they  have  "greater  rights  than  their  grantor  had.  This 
cannot  be.  Parker  v.  Nightingale  (6  Allen,  344,  345) ;  Joslyn  v. 
Wyman  (5  Allen,  62) ;  Taylor  v.  Dean  (7  Allen,  251) ;  Verm,ont,  &c. 
Railroad  v.  Vermont  (Jentral  Railroad  (34  Vt.  1)  ;  Morrill  v.  Noyes 
(ubi  supra)  ;  Silver  Lake  Bank  v.  North  (4  Johns.  Ch.  370). 

The  validity  of  the  bonds  which  the  mortgage  to  the  defendants 
was  given  to  secure  cannot  be  questioned  in  this  process.  By  com- 
mon law,  clearly  the  corporation  might  issue  such  bonds.  A  cardi- 
nal rule  of  construction  is,  that  a  statute  will  not  be  construed  to 
abridge  a  common-law  power,  unless  its  terms  are  clear.  And  the 
cases  are  very  numerous  where  the  literal  construction  of  statutes 
has  been  departed  from,  in  order  to  avoid  unjust  consequences,  and 
to  carry  out  the  presumed  intent  of  the  Legislature.  Dwarris  on 
Sts.  544,  664,  693-595,  606-611,  652,  663;  Smith  on  Const.  &  Stat. 
Law,  694,  792.  See  also  Ex  parte  Meymot  (1  Atk.  196,  199) ;  Cole 
T.  Green  (6  Man.  &  Gr.  872,  890) ;  s.  c.  (7  Scott,  N.  E.  682) ;  Bulk- 
ley  V.  Derby  Fishing  Co.  (2  Conn.  252) ;  United  States  v.  Fisher  (2 
Cranch,  400)  ;  Staniels  v.  Raymond  (4  Cush.  316) ;  Stebbins  v.  Mer- 
ritt  (10  Cush.  27,  31,  32).  The  cases  arising  under  the  statutes  con- 
cerning settlements,  usury,  limitations,  taxes,  insolvent  debtors,  in- 
toxicating liquors,  and  the  proceedings  of  public  officers,  furnish 
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numerous  other  illustrations.  Various  bonds  not  executed  in  con- 
formity to  the  statutes  which  required  them  have  been  held  valid. 
Bank  of  Brighton  v.  Smith  (5  Allen,  413),  and  cases  cited.  Locke  v. 
Johnson  (3  Allen,  153)  ;  Pratt  v.  Gibbs  (9  Gush.  82)  ;  Simonds  v. 
Parker  (1  Met.  513).  As  a  general  rule,  the  forms  prescribed  for 
bonds  are  held  to  be  merely  directory.  Angell  &  Ames  on  Corp. 
§  254;  Bank  of  NoHhern  Liberties  v.  Cresson  (12  S.  &  R.  306). 
So  county  bpnds  and  municipal  bonds  irregularly  issued  hare  been 
held  valid,  in  the  hands  of  bona  fide  holders.  Mercer  County  v. 
Hacket  (1  Wallace,  83)  ;  Gelpcke  v.  Dubuque  (lb.  176)  :  Meyer  v. 
Muscatine  (lb.  384)  ;  Moran  v.  Miami  Commissioners  (2  Black,  722) ; 
Woods  V.  Lawrence  County  (1  Black,  386). 

The  St.  of  1854,  c.  286,  was  not  designed  to  deprive  corporations  of 
existing  rights.  Section  1  declared  the  right  to  issue  bonds  for  cer- 
tain purposes.  But  there  were  various  other  purposes  for  which,  by 
common  law,  they  clearly  might  issue  bonds  :  as,  for  instance,  to  aid 
in  constructing  their  road ;  to  dissolve  an  attachment ;  to  submit  to 
arbitration ;  to  prosecute  a  writ  of  replevin ;  and  to  convey  property. 
It  might  be  considered  doubtful  by  some  whether  they  had  a  right 
to  issue  bonds  for  the  purposes  named  in  the  statute  ;  but  the  giving 
of  authority  for  these  purposes  did  not  abridge  their  general  power 
to  issue  bonds  for  othCr  lawful  purposes.  Mobile,  &c.  Railroad  v. 
Talman  (15  Ala.  472) ;  Allen  v.  Montgomery  Railroad  (11  Ala. 
437,  454) ;  Union  Bank  v.  Jacobs  (6  Hulnph.  515).  The  statute 
therefore,  does  not  apply,  in  any  of  its  sections,  to  these  bonds,  which 
were  issued  for  purposes  not  therein  contemplated. 

The  provisions  as  to  the  form  of  the  bonds  are  merely  directory. 
Four  suggestions  axe  grouped  together.  Neither  one  is  essential. 
Suppose,  for  instance,  the  bonds  had  been  issued  at  a  usurious  rate 
of  interest ;  would  they  alone,  of  all  usurious  contracts,  be  absolutely 
void  ?  All  of  these  provisions  were  simply  designed  to  secure  uni- 
formity. The  statute  does  not  enact  that,  for  a  failure  to  comply 
with  them,  the  bonds  shall  be  void;  and  a  strict  compliance  with 
them  is  not  essential  to  the  validity  of  the  bonds.  See"  Bank  of 
Brighton  v.  /Smith  (5  Allen,  417)  ;  Merritt  v.  Stebbins  (10  Cush.  27)  ; 
Hawkes  v.  Eastern  Counties'  Railway  (3  De  G.  &  Sm.  743)  ;  Bargate 
V.  ShoHridge  (5  H.  L.  Cas.  297).  To  give  a  different  construction 
would  involve  consequences  most  unjust.  It  would  enable  the  Com- 
monwealth, for  its  own  profit,  to  compel,  in  a  collateral  proceeding, 
an  unwilling  corporation  to  repudiate  fair  contracts  entered  into  in 
good  faith  ;  although  the  Commonwealth  had  knowledge  of  the  con- 
tracts before  advancing  a  dollar  to  the  corporation.  Parker  v.  Boston 
&  Maine  Railroad  (3  Cush.  117). 

Even  if  the  bonds  are  invalid,  the  debt  of  the  corporation  remains. 
They  have  agreed  to  give  a  good  mortgage  and  good  bonds.  They 
are  equitably  bound  by  their  promise  to  pay  for  the  value  which  they 
received,  although  through  accident  or  inadvertence  or  mutual  mis- 
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take  the  promise  is  expressed  in  an  invalid  form.  Must  not  the 
Commonwealth  respect  this  equity  ?  Union  Bank  y.  Jacobs  (6 
Humph.  615),  and  Chancellor  Kent's  opinion,  in  note.  The  Com- 
monwealth is  in  the  position  of  a  subsequent  purchaser  with  notice. 
3  Powell  on  Mortg.  1049-1058  a;  Dale  v.  JSmithwick  (2  Vern.  151); 
Card  V.  Jaffray  (2  Sch.  &  Lef.  374). 

HoAE,  J. :  — 

The  question  whether  the  mortgage  made  to  the  defendants  by  the 
Troy  and  Greenfield  Railroad  Company  is  of  any  validity  against  the 
Commonwealth  requires  the  court  to  give  a  construction  to  the  pro- 
visions of  St.  1854,  c.  286.  To  ascertain  what  the  Legislature  in- 
tended to  authorize  or  prohibit  by  that  statute,  it  will  be  expedient, 
first,  to  consider  what  were  the  powers  of  railroad  companies  in  rela- 
tion to  the  issue  of  bonds  and  the  making  of  mortgages  at  common 
law,  or  before  the  statute  was  enacted. 

There  seems  to  be  no  reason  why  a  railroad  corporation  should  not 
be  considered  as  having  power  to  make  a  bond  for  any  purpose  for 
which  it  may  lawfully  contract  a  debt,  without  any  special  authority 
to  that  effect,  unless  restrained  by  some  restriction,  express  or  im- 
plied, in  its  charter,  or  in  some  other  legislative  act.  A  bond  is 
merely  an  obligation  under  seal.  A  corporation  having  the  capacity 
to  sue  and  be  sued,  the  right  to  make  contracts,  under  which  they 
may  incur  debts,  and  the  right  to  make  and  use  a  common  seal,  —  a 
contract  under  seal  is  not  only  within  the  scope  of  its  powers,  but 
was  originally  the  usual  and  peculiarly  appropriate  form  of  corporate 
agreement.  The  general  power  to  dispose  of  and  alienate  its  prop- 
erty is  also  incidental  to  every  corporation  not  restricted  in  this 
respect  by  express  legislation,  or  by  "the  purposes  for  which  it  is 
created,  and  the  nature  of  the  duties  and  liabilities  imposed  by  its 
charter."     Treadwell  v.  Salisbury  Manuf.  Co.  (7  Gray,  404). 

But  in  the  case  of  a  railroad  company,  created  for  the  express  and 
sole  purpose  of  constructing,  owning,  and  managing  a  railroad;  au- 
thorized to  take  land  for  this  public  purpose  under  the  right  of 
eminent  domain ;  whose  powers  are  to  be  exercised  by  officers  ex- 
pressly designated  by  statute ;  having  public  duties,  the  discharge  of 
which  is  the  leading  object  of  its  creation  ;  required  to  make  returns 
to  the  Legislature;  there  are  certainly  great,  and,  in  our  opinion, 
insuperable  objections  to  the  doctrine  that  its  franchise  can  be  alien- 
ated, and  its  powers  and  privileges  conferred  by  its  own  act  upon 
another  person  or  body,  without  authority  other  than  that  derived 
from  the  fact  of  its  own  incorporation.  The  franchise  to  be  a  cor- 
poration clearly  canaot  be  transferred  by  any  corporate  body,  of  its 
own  will.  Such  a  franchise  is  not,  in  its  own  nature,  transmissible. 
The  power  to  mortgage  can  only  be  coextensive  with  the  power  to 
alienate  absolutely,  because  every  mortgage  may  become  an  absolute 
conveyance  by  foreclosure.  And  although  the  franchise  to  exist  as  a 
corporation  is  distinguishable  from  the  franchises  to  be  enjoyed  and 
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used  by  the  corporation  after  its  creation,  yet  the  transfer  of  the 
latter  differs  essentially  from  the  mere  alienation  of  ordinary  cor- 
porate property.  The  right  of  a  railroad  company  to  continue  in 
being  depends  upon  the  performance  of  its  public  duties.  Having 
once  established  its  road,  if  that  and  its  franchise  of  managing,  using, 
and  taking  tolls  or  fares  upon  the  same  are  alienated,  its  whole 
power  to  perform  its  most  important  functions  is  at  an  end.  A  man- 
ufacturing company  may  sell  its  mill,  and  buy  another ;  but  a  rail- 
road company  cannot  make  a  new  railroad  at  its  pleasure. 

The  whole  reasoning  of  the  court  in  the  case  of  Whittenton  Mills  v. 
Upton  (10  Gray,  582),  in  which  it  was  held  that  a  manufacturing 
corporation  has  no  power  to  make  a  contract  of  copartnership,  applies 
with  much  greater  force  to  the  transfer  of  its  franchise  by  a  railroad 
company. 

No  case  has  been  cited  in  which  the  exercise  of  such  a  power  has 
ever  been  judicially  sanctioned  in  this  Commonwealth  where  there 
was  not  express  legislative  authority  for  it ;  and  the  cases  in  which 
the  Legislature  has  expressly  conferred  the  power,  or  confirmed  its 
exercise,  furnish  at  once  a  strong  implication  that  it  would  not 
otherwise  exist,  and  afford  a  solution  of  the  allusion  to  railroad 
mortgages  which  occurs  in  the  statutes. 

Coming  then,  to  the  consideration  of  the  statute  of  1864,  we  find 
it  entitled  "  An  act  to  authorize  railroad  companies  to  issue  bonds."  •■ 

We  find  no  evidence  that  the  Commonwealth  has  ever  known  and 
sanctioned  the  irregular  and  illegal  issue  of  the  bonds  in  question, 
either  directly  or  by  implication.  Nor  do  we  think  that  they  fall 
within  the  class  of  cases  in  which  it  has  been  held  that  a  violation 
of  corporate  powers  cannot  be  taken  advantage  of  collaterally.  The 
second  mortgage  to  the  Commonwealth  gives  it  a  direct  interest  in 
the  property,  and,  not  being  made  expressly  subject  to  any  prior 
incumbrance,  gives  the  right  to  maintain  and  prove  that  the  supposed 
conveyance  to  the  defendants  was  illegal  and  void. 

The  result  to  which  the  point  decided  leads  is  this :  that,  the  de- 
fendants having  no  title  which  they  can  maintain  against  either  of 
the  mortgages  to  the  Commonwealth,  the  plaintiffs  have  a  plain, 
complete,  and  adequate  remedy  at  law  for  any  interference  with  the 
mortgaged  property,  and  the  bill  must  be  dismissed. 


HENDEE  V.  PINKEETON. 

(U  Allen,  Zil.    1867.) 

Bill  in  Equity  brought  by  trustees  under  a  mortgage  issued  by 
the   Grand  Junction  Railroad  &  Depot  Company,  as  security  for 

1  Part  of  the  opinion  relating  to  this  statute  is  omitted. 
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certain  bonds  of  said  company,  to  compel  the  defendant  specifically 
to  perform  his  written  agreement  to  accept  and  pay  for  certain  land 
in  East  Boston,  bid  off  by  him  at  auction.  The  following  facts  were 
agreed : — 

By  the  act  incorporating  the  Grand  Junction  Eailroad  &  Depot 
Company,  and  acts  in  addition  thereto,  prior  to  the  adoption  of  the 
by-laws  hereinafter  referred  to,  that  corporation  was  authorized  to 
hold  lands  in  East  Boston  for  depots  and  storehouses,  as  well  as  for 
railroad  purposes,  and  to  allow  any  other  railroad  corporation  to 
establish  depots  upon  its  premises,  and  to  sell  or  lease  the  land 
necessary  therefor;  and  at  the  date  of  the  mortgage  hereinafter 
referred  to,  the  corporation  owned  large  tracts  of  land  in  East 
Boston,  upon  which  it  was  engaged  in  constructing  wharves  and 
warehouses  for  storage  of  merchandise;  and  the  lands  conveyed  by 
said  mortgage,  and  the  subject  of  this  suit,  were  purchased  for  the 
like  use,  and  were  not  required  for  the  railroad  track  of  the  corpora- 
tion, or  for  other  railroad  purposes. 

Among  the  by-laws  duly  adopted  by  the  corporation,  it  was 
provided  as  follows :  "  The  directors  shall  have,  in  the  management 
of  the  affairs  of  the  corporation,  and  are  -hereby  invested  with,  all 
the  powers  which  the  corporation  itself  possesses,  not  incompatible 
with  the  provisions  of  these  by-laws  and  the  laws  of  the  Common- 
wealth;" and  there  was  nothing  in  the  by-laws  incompatible  with 
the  exercise  by  the  directors  of  the  power  to  borrow  money,  or  to 
issue  bonds,  or  to  convey  in  mortgage  the  lands  of  the  corporation 
as  security  therefor.  At  the  annual  meeting  of  the  corporation, 
held  May  30,  1855,  the  said  by-law  was  amended  by  striking  out 
all  that  part  thereof  following  the  words  "itself  possesses,"  and 
inserting  in  lieu  thereof  the  words  "  which  are  not  in  violation  of 
the  rights  of  the  stockholders;  provided,  also,  that  the  directors 
shall  not  enter  into  any  contract  or  make  any  expenditure  which 
relates  to  the  permanent  leasing  or  disposal  of  the  property  of  the 
corporation,  or  the  purchase  of  new  property  to  an  amount  exceed- 
ing $50,000,  without  the  consent  of  the  stockholders  having  been 
first  obtained  thereto,  at  a  meeting  legally  notified  for  that  purpose ; " 
and,  at  a  special  meeting  of  the  corporation,  held  December  14, 1855, 
the  said  amendment  to  the  by-laws  was  reconsidered. 

On  the  first  of  January,  1853,  a  mortgage  was  executed  to  the 
plaintiffs,  as  trustees,  in  the  name  of  the  corporation,  of  several 
parcels  of  land  owned  by  the  corporation,  and  about  a  mile  of  its 
railroad  track,  in  East  Boston,  to  secure  bonds  of  that  date  to  the 
amount  of  $100,000,  payable  in  five  years.  This  mortgage  was 
signed  on  the  part  of  the  corporation  by  its  president,  in  pursuance 
of  a  vote  of  the  directors  authorizing  him  to  do  so,  and  to  cause  the 
seal  of  the  company  to  be  affixed  thereto. 

There  was  not  upon  this  mortgage  any  seal  of  wax  or  wafer  or 
other  adhesive  substance,  distinct  from  the  paper  on  which  said 
VOL.  I.— 22 


338  HENDEE  V.  PINKEETON.  [CHAP.  VII. 

indenture  is  written ;  but,  at  the  time  of  executing  the  same,  there 
was  impressed  upon  the  paper  opposite  to  the  signature  thereof,  by 
the  president  of  the  corporation,  the  steel  die  adopted  as  the  seal 
of  the  corporation,  said  die  being  constructed  in  two  parts;  upon 
one  part  thereof  was  raised,  and  upon  the  other  part  was  sunk,  a 
corresponding  device,  with  letters  and  figures  denoting  the  name  of 
the  corporation  and  the  date  of  its  incorporation;  and,  by  means 
of  said  die,  said  device  was  indelibly  and  ineradicably  impressed 
upon  and  into  the  substance  of  said  paper;  and  such  impression  was 
so  made  by  the  president  as  and  for  the  seal  of  said  corporation,  and 
in  pursuance  of  the  vote  hereinbefore  referred  to.  And  a  similar 
impression  was  in  like  manner  made  upon  each  of  the  bonds  at 
the  -time  of  signing  and  issuing  the  same. 

At  several  annual  meetings  of  the  stockholders  of  the  corporation, 
prior  to  the  date  of  the  attachments  hereinafter  referred  to,  the 
directors  presented  their  reports,  containing  a  statement  of  the 
affairs  of  the  corporation,  wherein  the  indebtedness  of  the  cor- 
poration upon  said  bonds,  and  the  security  given  therefor  by  said 
mortgage,  were  fully  stated  and  set  forth,  which  reports  were 
accepted  by  vote  of  the  stockholders. 

The  equity  of  redemption  of  the  corporation  in  the  lands  conveyed 
by  the  mortgage  was  sold  on  execution  to  one  Welch,  who  conveyed 
the  same  to  George  W.  Gordon ;  and  by  said  sale  and  conveyance  a 
good  title  to  the  equity  of  redemption  was  vested  in  Gordon,  pro- 
vided the  mortgage  was  valid;  and  the  corporation  never  redeemed 
the  premises  therefrom. 

The  plaintiffs  likewise,  upon  default  of  payment  of  the  bonds,  and 
after  demand  made  upon  the  corporation  for  payment  of  one  of  them, 
and  by  the  request  of  the  holders  of  more  than  one-half  in  amount 
of  the  bonds,  entered  upon  the  premises,  and,  in  pursuance  of  the 
terms  of  a  power  of  sale  contained  in  the  mortgage,  sold  the  parcel 
of  land  which  is  the  subject  of  this  suit  by  auction  to  the  defendant, 
he  being  the  highest  bidder  therefor ;  and  a  memorandum  of  the  sale 
was  accordingly  signed  by  the  defendant,  in  which  he  agreed  to  comply 
with  the  terms  thereof,  and  he  paid  into  the  hands  of  the  auctioneer 
one  hundred  dollars  to  bind  the  bargain.  The  terms  of  sale  pro- 
vided that  if  any  defect  of  title  should  appear,  which  could  not  be 
remedied  by  the  sellers  within  thirty  days,  the  sale  should  be  void 
at  the  option  of  either  party. 

The  plaintiffs,  on  the  20th  of  March,  1866,  tendered  to  the 
defendant  their  own  deed,  a  deed  from  Gordon,  and  a  deed  from 
the  corporation,  and  the  defendant  refused  to  accept  them  on  these 
grounds,  and  others,  namely:  1.  That  said  indenture  of  mortgage 
was  not  authorized  by  the  stockholders  of  said  corporation,  but  only 
by  a  vote  of  the  directors  thereof;  2.  That  in  and  by  said  indenture 
there  was  undertaken  to-  be  conveyed,  in  addition  to  the  parcels  of 
land  aforesaid,  about  one  mile  of  the  road-bed  and  track  of  said 
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railroad,  being  but  a  fractional  part  thereof;  3.  That  there  is  no 
seal  on  said  deed  of  indenture,  of  wax,  wafer,  or  other  adhesive  sub- 
stance, but  only  an  impression  of  the  corporation  seal,  as  herein- 
before set  forth;  4.  That  prior  to  the  deed  of  release  purporting  to 
be  that  of  said  corporation  to  the  defendant,  dated  March  20,  1866, 
two  large  attachments,  amounting  in  the  aggregate  to  over  one  hun- 
dred thousand  dollars,  were  placed  upon  all  the  real  estate  of  said 
corporation  in  the  county  of  Suffolk,  in  suits  against  said  corpora- 
tion, which  suits  are  still  pending.  But  it  was  agreed  that  said  suits 
were  commenced  and  said  attachments  made  long  after  the  levy  of 
the  execution  against  the  corporation  hereinbefore  referred  to,  and 
the  conveyance  under  the  levy  and  sale  thereon  to  said  Gordon. 

Upon  the  foregoing  facts,  the  case  was  reserved  by  Foster,  J.,  for 
the  determination  of  the  full  court. 

W.  G.  Russell,  for  the  plaintiffs.  The  general  rule  is,  that 
corporations  may  issue  bonds  and  mortgage  their  real  estate  in 
payment  or  as  security  for  their  debts.  Angell  &  Ames  on  Corp. 
§§  187,  191.  The  only  established  limitation  of  this  rule,  as 
applied  to  railroad  corporations,  is  that  they  cannot,  without  dis- 
tinct legislative  authority,  alienate  their  franchises,  or  their  prop- 
erty, which  is  so  inseparably  connected  with  their  franchises,  as  to 
be  essential  to  the  exercise  and  enjoyment  thereof.  Common- 
wealth V.  Smith  (10  Allen,  448);  Richardson  v.  Sibley  (11  Allen, 
65).  The  present  case  does  not  come  within  this  limitation.  The 
lands  in  question  were  not  intended  or  used  for  railroad  purposes, 
but  were  held  under  special  authority  for  other  purposes  (St.  1847, 
c.  30,  §§  3,  4).  The  fact  that  the  mortgage  included  a  small  por- 
tion of  the  railroad  of  the  corporation  does  not  avoid  the  convey- 
ance of  the  land.  Amesbury  v.  Bowditch  Ins.  Co.  (6  Gr-ay,  696, 
607) ;  Commonwealth  v.  Hitchings  (5  Gray,  482) ;  Shaw  v.  Norfolk 
Co.  Railroad  (lb,  180);  Pierce  v.  Emery  (32  N.  H.  484).  The  vote 
of  the  directors  was  a  sufficient  authority  for  the  execution  of  the 
mortgage.  The  directors  of  a  corporation,  in  the  absence  of  restric- 
tion in  the  charter  or  by-laws,  have  all  the  authority  of  the  cor- 
poration itself  in  the  conduct  of  its  ordinary  business.  Bank  of 
Middlebury  v.  Rutland  &  Washington  Railroad  (30  Vt.  159,  169); 
Eedfield  on  Eailw.  408.  This  authority  extends  to  contracting 
debts,  and  pledging  or  conveying  real  or  personal  estate  in  pay- 
ment or  as  security.  Sargent  v.  Webster  (13  Met.  497,  503) ;  Bur- 
rill  V.  Nahant  Bank  (2  Met.  163);  Despatch  Line  of  Packets  v. 
Bellamy  Manuf.  Co.  (12  K.  H.  225);  Bank  of  Middlebury  v.  Mger- 
ton  (30  Vt.  182,  190);  Miller  v.  Rutland  &  Washington  Railroad 
(36  Vt.  452,  474);  Augusta  Bank  v.  Hamblet  (35  Maine,  491); 
Jackson  v.  Brown  (5  Wend.  590) ;  Hoyt  v.  Thompson  (19  N,  Y.  207) ; 
Gordon  v.  Preston  (1  Watts,  385).  In  this  case,  the  by-laws  con- 
ferred authority;  and  the  subsequent  action  of  the  stockholders 
confirmed  it. 
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The  impression  of  the  common  seal  of  a  corporation  upon  paper, 
made  in  the  manner  above  set  forth,  is  a  good  seal  at  common  law. 
Sprange  v.  Barnard  (2  Bro.  C.  C.  585) ;  The  Queen  v.  St.  Paul  (7 
Q.  B.  232) ;  Carter  v.  Burley  (9  N.  H.  558) ;  Allen  v.  Sullivan  Rail- 
road (32  N.  H.  446);  Woodman  v.  York  &  Cumberland  Bailroad 
(50  Maine,  549);  Bank  of  Manchester  v.  Slason  (13  Vt.  334); 
Corrigan  v.  Trenton  Delaware  Falls  Co.  (1  Halst.  Oh.  52) ;  Connolly 
Y.  Goodivin  (5  California,  220) ;  Curtis  v.  Leavitt  (15  N.  Y.  1,  90) ; 
Ross  Y.  Bedell  (5  Duer,  E.  462) ;  Pillow  v.'  Roberts  (13  How.  472) ; 
Follett  Y.  Rose  (3  McLean,  332,  336) ;  Sugden  on  Powers,  (8th  ed.) 
232;  Matthews  on  Presumptions,  39.  See  also  Commonwealth  v. 
Griffith  (2  Pick.  11,  13);  Tasker  v.  BaHlett  (5  Gush.  359). 

FOSTEK,  J. :  — 

1.  We  entertain  no  doubt  that  the  Grand  Junction  Eailroad  and 
Depot  Company  could  lawfully  sell  and  convey  lands  embraced  in 
this  bill.  They  were  not  acquired  to  enable  the  corporation  to  carry 
on  the  business  which  it  was  chartered  to  do  for  the  benefit  of  the 
public,  nor  needed  or  used  for  that  purpose.  Their  alienation  in  no 
wise  impaired  or  affected  the  usefulness  of  the  company  as  a  rail- 
road, or  its  ability  to  exercise  any  of  its  corporate  franchises.  In 
the  absence  of  any  express  or  implied  legislative  prohibition,  this 
corporation  possessed  all  the  ordinary  rights  of  ownership  over 
these  lands,  and  could  convey  them  away  absolutely,  or  mortgage 
them  to  secure  any  valid  indebtedness.  The  recent  cases  in  which 
railroad  mortgages  have  been  adjudged  invalid  by  this  court  do  not 
countenance  any  doubt  of  the  power  of  a  railroad  company  to  sell 
and  convey  whatever  property  it  may  hold,  not  acquired  under  the 
delegated  right  of  eminent  domain,  or  so  connected  with  the  fran- 
chise to  operate  and  manage  a  railroad  that  the  alienation  would 
tend  to  disable  the  corporation  from  performing  the  public  duties 
imposed  upon  it,  in  consideration  of  which  its  chartered  privileges 
have  been  conferred. 

The  special  provisions  of  the  acts  relative  to  this  company  con- 
template the  acquisition  of  lands  for  sale  or  lease  to  other  railways, 
and  the  parcels  included  in  the  bill  are  agreed  to  have  been  pur- 
chased for  such  purposes,  and  not  for  the  use  of  the  corporation  in 
its  own  railroad  business. 

2.  It  may  be  true  that  so  much  of  the  mortgage  as  embraced  a 
portion  of  the  railroad  track  and  the  franchise  belonging  thereto  is 
inoperative  and  void.  But  the  parcels  of  land  conveyed  are  entirely 
separate  and  independent,  not  in  any  way  connected  with  this  piece 
of  track.  The  ordinary  rule  must  be  applied  to  this  conveyance,  by 
which,  if  the  part  that  is  valid  can  be  separated  from  that  which  is 
void,  and  carried  into  effect,  it  will  be  done.  Amesbury  v.  Bow- 
ditch  Ins.  Co.  (6  Gray,  607). 

3.  The  directors  were  competent  to  exercise  the  power  of  the 
corporation  to  convey  or  mortgage  these  lands.     This  is  plain  from 
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the  terms  of  the  by-law  investing  them  with  all  the  powers  of  the 
corporation,  not  incompatible  with  the  by-laws  and  the  laws  of  the 
Commonwealth.  The  authorities  cited  on  the  brief  of  the  plaintiffs 
support  the  doctrine  that  the  directors  of  railway  corporations  may 
mortgage  property  to  secure  debts  which  they  are  authorized  to 
contract,  even  without  any  express  authority  from  the  corporation 
to  do  so.  But  we  have  no  occasion  to  resort  to  any  such  general 
power  on  the  part  of  directors,  because  here  the  language,  defining 
their  powers  is  so  broad  and  explicit  as  to  leave  no  room  for 
doubt. 

4.  The  objection  to  the  validity  of  the  seal  upon  the  mortgage 
remains  to  be  considered.  It  was  a  distinct  and  visible  impression  of 
the  corporate  seal  upon  and  into  the  substance  of  the  paper  on  which 
the  conveyance  was  written.  This  court  has  always  been  and  still  is 
disposed  to  recognize  and  preserve  inflexibly  the  distinction  between 
sealed  and  unsealed  instruinents.  In  this  Commonwealth  a  scroll 
has  never  been  treated  as  a  seal.  And  a  fac-simile  of  the  seal  of  a 
corporation  printed  with  ink  on  the  blank  form  of  an  obligation  at 
the  same  time  when  the  blank  was  printed  and  by  the  same  agency, 
has  been  recently,  on  full  consideration,  decided  to  be  a  mere  scroll, 
and  not  a  valid  seal.  Bates  v.  Boston  &  New  York  Central  Rail- 
road (10  Allen,  261).  In  that  case  there  was  nothing  more  than  a 
scroll  made  with  types,  which  differed  from  the  scroll  printed  on  the 
legal  blanks  in  general  use  in  some  of  the  United  States  in  no  other 
respect  than  in  its  resemblance  to  the  common  seal  of  the  corpora- 
tion. .  A  printed  scroll  is  no  better  than  one  made  by  pen  and  ink. 
And  the  fact  that  it  was  a  fac-simile  of  the  device  of  the  corporate 
seal  did  not  change  its  character  and  convert  it  from  a  scroll  into  a 
seal.  No  definition  of  a  seal  has  ever  been  made,  and  none  can  be 
suggested,  liberal  enough  to  include  the  method  adopted  in  that 
case,  which  would  not  destroy  the  distinction  uniformly  adhered  to 
in  the  usage  and  judicial  decisions  of  this  State.  If  we  should  pro- 
nounce every  scroll  a  seal,  we  should  speedily  be  called  upon  to  take 
the  next  step  of  pronouncing  every  flourish  to  be  a  scroll;  and 
nothing  would  reniain  of  the  ancient  formality  of  sealing.  Such  a 
course  would  not  only  be  an  unwarrantable  judicial  innovation  upon 
the  common  law,  but  would  obliterate  the  important  practical  dis- 
tinction between  two  classes  of  instruments  of  different  degrees  of 
solemnity,  one  of  which  does  and  the  other  does  not  conclusively 
import  a  consideration;  one  of  which  remains  binding  for  twenty 
years,  while  the  other  is  by  statute  subject  to  a  limitation  of  only 
six  years.  No  case  has  been  found  where  such  a  printed  device  has 
been  regarded  as  a  seal  by  any  court  which  preserves  the  distinction 
between  seals  and  scrawls  or  scrolls. 

On  the  other  hand,  such  an  impression  of  a  seal  as  the  one  now 
before  us  has  never  been  held  insufficient;  while  similar  seals  have 
been  decided  to  be  valid  in  numerous  English  and  American  cases, 
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without,  as  well  as  with,  the  aid  of  statute  provisions.  In  the 
present  instance,  we  have  a  durable  impression  upon  a  tenacious 
substance  made  for  the  express  purpose  of  solemn  authentication. 
And  after  our  own  courts  have  allowed  wafers  instead  of  wax,  and 
paper  with  gum  or  mucilage  instead  of  wafers,  there  seems  little 
reason  why  we  should  hesitate  also  to  allow  the  sufficiency  of  an 
impression  of  a  corporate  seal  on  the  paper  itself.  The  extent  to 
which  this  practice  has  prevailed  alnong  corporations;  the  fact  that 
the  seals  of  all  our  own  courts  have  been  from  an  early  period  of  the 
same  description ;  the  sanction  of  numerous  decisions  in  other  States 
and  in  the  Federal  courts ;  the  convenience  and  unobjectionable  char- 
acter of  the  usage,  are  arguments  in  its  favor  too  powerful  to  be 
resisted,  in  the  absence  of  any  decisive  authority  to  the  contrary. 

All  the  light  that  can  be  thrown  upon  the  subject  by  historical 
and  philological  research  has  been  afforded  to  us  by  the  learned  and 
exhaustive  briefs  which  have  been  furnished  by  the  counsel  in  this 
and  a  former  case.  But  it  is  unnecessary  to  incorporate  into  this 
opinion  the  citations  and  illustrations  collected  by  their  commenda- 
ble diligence. 

To  maintain  the  distinction  between  sealed  and  unsealed  instru- 
ments the  line  must  be  drawn  somewhere,  and  we  are  satisfied  to 
draw  it  so  as  to  exclude  written  or  printed  scrawls,  scrolls,  or 
devices;  but  so  as  to  include  an  actual  and  permanent  impres- 
sion, upon  the  substance  of  the  paper,  of  the  common  seal  of  a 
corporation. 

Upon  all  the  questions  submitted  to  us  no  defect  appears  to  exist 
in  the  title  of  the  plaintiffs  in  equity,  and  they  are  entitled  to  a 
decree  for  specific  performance  by  the  defendant  of  his  contract  to 
purchase  and  pay  for  the  lands  described  in  the  bill. 
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CHAPTEE  VIII. 
POWERS  AND  LIABILITIES  OF  A  CORPORATION. 


IN  EDePBCT  OF  HOLDING  STOCK  IN  ANOTHER  CORPORATION. 


PEANKLIK  COMPANY  v.  IKSTITUTION  FOR  SAVINGS. 

(68iWamc,43.    1877.) 

In  Equity. 

Walton,  J.  :  — 

The  claim  which  we  are  required  to  pass  upon  originated  in -this 
way :  — 

In  April,  1875,  the  trustees  of  the  Lewiston  Institution  for  Sav- 
ings subscribed  for  $60,000  worth  of  the  capital  stock  of  the  Conti- 
nental Mills,  one  of  the  manufacturing  corporations  doing  business 
at  Lewiston.  The  savings  bank  had  no  money  with  which  to  pay 
for  the  stock,  and  in  July  following  the  Franklin  Company,  another 
corporation  doing  business  at  Lewiston,  agreed  to  pay  the  $50,000 
to  the  Continental  Mills,  take  the  notes  of  the  savings  bank  for  the 
amount,  and  hold  the  stock  as  security.  Five  notes  for  f  10,000 
each,  payable  in  one  year  from  date,  with  interest  semi-annually, 
were  prepared  and  signed  by  the  treasurer  of  the  savings  bank,  and 
sent  to  William  B.  Wood,  at  Boston ;  and  he  being  the  treasurer  of 
the  Continental  Mills  as  well  as  treasiirer  of  the  Franklin  Company, 
paid  the  money  in  his  latter  capacity  to  himself  in  his  former  ca- 
pacity, and  afterwards  (when  does  not  appear)  made  a  certificate, 
signed  by  himself  and  the  president  of  the  Continental  Mills  corpo- 
ration, stating  that  the  Franklin  Company  was  the  "proprietor  of 
five  hundred  shares  in  the  Continental  Mills,  as  collateral."  It  does 
not  appear  that  this  certificate  was  ever  delivered  to  the  savings 
bank,  or  offered  to  them,  or  that  any  of  its  officers  ever  knew  of  its 
existence.  And  it  does  not  show  upon  its  face  that  the  savings 
bank  has  any  interest  in  the  stock,  or  connection  with  it  whatever. 
The  Lewiston  Institution  .for  Savings  having  become  insolvent,  in 
May,  1876,  commissioners  were  appointed  to  receive  and  decide  upon 
all  claims  against  the  institution.  The  Franklin  Company  presented 
for  allowance  the  five  notes  above  described,  and  afterwards  filed  a 
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claim  for  $50,000  and  interest,  as  so  mucli  money  paid  out  by  the 
Franklin  Company  at  the  request  and  for  the  benefit  of  the  savings 
institution.  Both  claims  were  rejected  by  the  commissioners,  and 
the  case  is  before  the  law  court  on  report  agreed  to  by  counsel. 
There  is  no  other  consideration  for  the  notes,  and  no  other  basis  for 
the  claim  for  money  paid,  than  the  payment  to  the  Continental  Mills 
above  described.  The  claims,  therefore,  are  one  in  substance,  al- 
though presented  in  two  forms. 

I.  The  first  question  is  whether  it  is  competent  for  the  trustees 
of  a  savings  bank,  at  a  time  when  there  are  no  funds  in  the  bank  for 
investment,  to  agree  to  take  shares  in  a  manufacturing  corporation, 
and  thereby  create  a  debt  binding  upon  the  bank. 

We  think  not.  It  is  familiar  law  that  a  corporation  possesses 
such  powers,  and  such  only,  as  the  law  of  its  creation  confers  upon 
it.     The  rule  is  stated  with  great  uniformity. 

"  A  corporation  has  only  such  powers  as  are  specifically  granted, 
or  such  as  are  necessary  for  carrying  the  former  into  effect;  and 
these  powers  can  only  be  exercised  for  the  purposes  contemplated  by 
its  charter."  Brightly's  Federal  Digest,  citing  Humphreville  Copper  • 
Co.  V.  Sterling  (1  West.  L.  Mo.  126.)  ;  Beatyr.  Knowler  (4  Pet.  152; 
s.  c.  1  McL.  41)  ;  Perrine  v.  Chesapeake  &  Del.  Canal  Go.  (9  How. 
172);  Farnum  v.  Blackstone  Canal  Co.  (1  Sum.  46). 

''A  corporation  can  do  no  acts,  and  make  no  contracts,  either 
within  or  without  the  State  which  created  it,  except  such  as  are  au- 
thorized by  its  charter."  Br.  Fed.  Dig.,  citing  Bank  of  Augusta  v. 
Earle  (13  Pet.  519) ;  Tombighee  B.  B.  Go.  v.  Kneeland  (4  How.  16) ; 
Bunyan  v.  Coster's  Lessee  (14  Pet.  122). 

"A  corporation,  being  the  mere  creature  of  law,  possesses  only 
those  properties  which  the  charter  of  its  creation  confers  upon  it, 
either  expressly  or  as  incidental  to  its  very  existence."  Marshall, 
C.  J.,  in  Dartmouth  College  v.  Woodward  (4  Wheat.  518,  636). 

"  An  incidental  power  is  one  that  is  directly  and  immediately  ap- 
propriate to  the  execution  of  the  specific  power  granted,  and  not  one 
that  has  a  slight  or  remote  relation  to  it."  Hood  v.  N.  Y.  &  N.  H. 
Bailroad  (22  Conn.  1,  and  502). 

As  corporations  are  created  by  public  acts  of  the  Legislature,  and 
all  their  powers,  duties,  and  obligations  are.  declared  and  clearly  defined 
by  public  law,  parties  dealing  with  them  must  take  notice  of  those 
powers  and  the  limitations  upon  them,  at  their  peril ;  and  will  not 
be  allowed  to  plead  ignorance  of  those  powers  and  limitations  in 
avoidance  of  the  defence  of  ultra  vires.  Pearce  v.  Mad.  &  Ind.  Bail- 
road  (21  How.,  441)  ;  Andrews  v.  Ins.  Co.  (37  Maine,  256). 

"In  the  United  States,  corporations  cannot  purchase,  or  hold,  or 
deal  in  the  stocks  of  other  corporations,  .unless  expressly  authorized 
to  do  so  by  law."  Green's  Brice's  Ultra  Vires,  95,  note,  citing  a 
large  number  of  authorities. 

"  It  certainly  needs  no  argument  or  authority  to  show  that  a  cor- 
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poration  created  for  the  purpose  of  insurance  has  no  power  to  ad- 
vance its  moneys  or  obligations  to  sustain  another  corporation  in  a 
similar  or  dissimilar  business."  Opinion  of  the  court  in  Berry,  Re- 
ceiver, V.  Yates  (24  Barb.  199). 

"When  the  directors  of  the  company  subscribed  for  stock  in  a 
building  corporation,  whatever  may  have  been  their  motive  they 
transcended  the  powers  conferred  upon  them,  and  departed  from  the 
legitimate  business  of  the  company,  as  much  as  if  they  had  subscribed 
for  stock  in  a  manufacturing  or  steamboat  company ;  and  such  sub- 
scription, in  our  opinion,  is  not  binding  upon  the  defendants,  and 
any  payments  made  upon  it  to  the  plaintiffs  would  be  money  re- 
ceived without  consideration."  Opinion  of  the  court  in  Mutual  Sav- 
ings Bank  v.  Meriden  Agency  Co.  (24  Conn.  169). 

If  a  corporation  can  purchase  any  portion  of  the  capital  stock  of 
another  corporation  it  can  purchase  the  whole,  and  invest  all  its 
funds  in  that  way,  and  thus  be  enabled  to  engage  exclusively  in  a 
business  entirely  foreign  to  the  purposes  for  which  it  was  created. 
A  banking  corporation  could  become  a  manufacturing  corporation, 
and  a  manufacturing  corporation  could  become  a  banking  corporation. 
This  the  law  will  not  allow ;  and  it  has  been  held  that,  notes  given 
by  a  manufacturing  corporation  for  the  purchase  of  shares  in  a  baUk 
are  not  collectible.  Sumner  v.  Marey  (3.  W.  &  M.  105).  That  the 
notes  given  by  a  railroad  corporation,  for  the  purchase  of  a  steam- 
boat to  be  run  in  connection  with  its  road,  are  not  collectible. 
Pearce  v.  Railroad  (21  How.  441). 

It  would  seem,  therefore,  upon  principle  as  well  as  authority,  that 
it  is  not  within  the  authority  of  the  trustees  of  a  savings  bank  to 
invest  its  funds  in  the  stock  of  manufacturing  corporations,  unless 
expressly  authorized  so  to  do  by  its  charter,  or  the  public  laws  of 
the  State. 

But  we  do  not  rest  our  decision  upon  this  ground.  We  rest  it 
upon  the  broader  ground  that  it  is  not  competent  for  the  trustees  of 
a  savings  bank  to  purchase  on  credit  property  of  any  kind,  not 
needed  for  immediate  use,  or  the  investment  of  existing  funds.  No 
such  power  is  expressly  conferred  upon  them ;  nor  do  we  think  it 
can  be  sustained  as  an  incidental  power. 

It  is  suggested  that  it  may  be  convenient  in  this  way  to  provide, 
in  advance,  for  the  investment  of  funds  that  may  afterwards  come 
into  the  possession  of  the  bank.  We  think  the  creation  of  debts,  by 
corporations  or  individuals,  for  no  other  purpose  than  to  provide  a 
ready  way  to  dispose  of  fiiture  acquisitions,  a  proceeding  of  very 
questionable  convenience ;  that  in  the  great  majority  of  cases,  it 
would  be  likely  to  prove,  as  it  did  in  this  case,  very  inconvenient.  But 
it  is  a  sufficient  answer  to  say  that  the  law  imposes  no  duty  upon  the 
trustees  of  savings  banks  to  provide  for  the  investment  of  future 
funds  or  future  deposits.  Their  whole  duty  is  performed  when  they 
have  provided  safe  investments  for  the  funds  already  committed  to 
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their  care.  To  hold  that  they  may  create  debts  binding  upon  exist- 
ing depositors  for  the  benefit  of  future  depositors,  whose  money, 
after  all,  may  never  be  committed  to  their  care,  would  be  a  doctrine 
as  startling  as  it  would  be  unprecedented, 

II.  The  second  ground  on  which  the  claim  of  the  Franklin  Com- 
pany is  sought  to  be  maintained  is  this ;  it  is  said  that  where  a  cor- 
poration is  authorized  to  hire  money  for  any  purpose,  mere  knowl- 
edge on  the  part  of  the  lender  that  it  is  to  be  used  for  an  illegal 
purpose  will  not  preclude  a  recovery.  This  may  be  true.  But  the 
claim  in  this  case  is  not  for  money  lent.  It  is  for  money  paid.  And 
the  latter  is  the  only  claim  which  the  evidence  tends  to  support. 
Ordinarily  such  a  distinction  is  unimportant.  But  in  this  case  it  is 
vital.  It  is  the  hinge  on  which  the  case  turns.  It  may  be  true  that 
when  money  is  lent,  and  the  borrower  is  left  free  to  use  it  as  he 
pleases,  mere  knowledge  on  the  part  of  the  lender  that  the  borrower 
intends  to  use  it  for  an  illegal  purpose  will  not  bar  a  recovery.  But 
it  is  well  settled  that  if  it  be  a  part  of  the  agreement  that  the  money 
shall  be  used  for  an  illegal  purpose,  or  anything  is  done  by  the 
lender  in  furtherance  of  such  a  use  of  the  money,  a  recovery  there- 
for cannot  be  had.  Thus,  the  mere  knowledge  of  the  lender  that 
the  borrower  of  money  intends  to  gamble  with  it,  if,  by  the  terms  of 
the  agreement,  the  latter  is  left  free  to  use  it  as  he  pleases,  may  not 
constitute  a  bar  to  a  recovery  of  it.  But  it  is  well  settled  that  if  the 
money  is  lent  for  the  express  purpose  of  enabling  the  borrower  to 
gamble  with  it,  a  recovery  cannot  be  had.  Oannan  v.  Bryce  (3  Barn. 
&  Aid.  179) ;  MoKinnell  v.  Robinson  (3  M.  &  W.  434)  ;  Tracy  v.  Tal- 
mage  (14  N.  Y.  162).  As  already  stated,  there  is  no  claim  in  this 
case  for  money  lent.  And  the  evidence  would  not  support  such  a 
claim,  if  there  was  one.  The  money  was  never  for  a  moment  in  the 
possession  of  the  bank.  Never,  for  a  moment,  did  the  bank  possess 
either  the  right  or  the  power  to  use  the  money  as  it  pleased.  The 
agreement  was  that  the  Franklin  Company  should  pay  for  the  stock 
for  which  the  trustees  of  the  bank  had  subscribed,  and  take  the  stock 
and  hold  it  as  security.  We  thus  see  that  by  the  very  terms  of  the 
agreement  the  money  was  to  be  applied  to  a  specified  purpose,  and 
that  purpose  an  illegal  one.  We  use  the  word  "  illegal,"  not  in  the 
sense  of  malum  in  se,  nor  malum  prohibitum,  but  in  the  sense  in 
wbich  it  is  used  to  describe  the  unauthorized  acts  of  corporations,  — ■ 
acts  and  contracts  ultra  vires. 

"  The  contracts  of  corporations  which  are  not  authorized  by  their 
charters  are  illegal,  because  they  are  made  in  contravention  of  pub- 
lic policy.  .  .  .  Although  the  unauthorized  contract  may  be  neither 
malum  in  se,  nor  malum  prohibitum,  but,  on  the  contrary,  may  be  for 
some  benevolent  or  worthy  object,  as  to  build  an  almshouse  or  a 
college,  or  to  purchase  and  distribute  tracts  or  books  of  instruction,  — 
yet,  if  it  is  a  violation  of  public  policy  for  corporations  to  exercise 
powers  which  have  never  been  granted  to  them,  such  contracts,  notwith- 
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standing  their  praisewortliy  nature,  are  illegal  and  void."  Selden,  J., 
in  Bissell  v.  Bailroad  Companies  (2'2  N.  Y.  258,  285). 

"  Any  application  of,  or  dealing  with,  the  capital,  or  any  funds  or 
money  of  the  company,  which  may  come  under  the  control  or  man- 
agement of  the  directors,  or  governing  body  of  the  company,  in  any 
manner  not  distinctly  authorized  by  the  act  of  Parliament,  is,  in  my 
opinion,  an  illegal  application  or  dealing."  Lord  Langdale,  in  Solo- 
mons V.  Laing  (12  Beavan,  339). 

These  extracts  are  to  show  the  sense  in  which  the  word  "  illegal " 
is  used  when  employed  to  describe  the  unauthorized  acts  and  con- 
tracts of  corporations.  And,  with  respect  to  such  acts  and  contracts, 
it  has  been  very  aptly  said  that  the  powers  and  franchises  of  corpo- 
rations are  grants  from  the  government;  that  it  would  be  just  as 
reasonable  and  just  as  legal  to  allow  one  who  has  a  patent  for  one 
hundred  acres  of  land,  to  take  possession  of  two  hundred  acres,  as  to 
allow  a  corporation  to  usurp  and  exercise  a  power  not  conveyed  to  it 
in  its  charter. 

III.  Another  ground  on  which  the  Franklin  Company  claims  to 
recover  is  that,  when  a  contract  has  been  executed,  in  whole  or  in 
part,  and  the  corporation  has  thereby  received  a  benefit,  a  recovery 
may  be  had  by  the  other  contracting  party  to  the  extent  of  the  bene- 
fit thus  conferred,  notwithstanding  the  contract  was  ultra  vires.  It 
is  a  sufficient  answer  to  this  argument  to  say  that  the  case  fails  to 
show  that  the  savings  bank  has  been  thus  benelited.  The  $50,000 
paid  by  the  Franklin  Company  was  paid  directly  to  the  Continental 
Mills.  Not  a  cent  of  it  ever  came  into  the  possession  of  the  savings 
bank.  The  stock  for  which  the  $50,000  was  paid  was  issued  directly 
to  the  Franklin  Company.  The  title  never  for  a  moment  vested  in 
the  savings  bank.  Although,  by  the  terms  of  the  agreement,  the 
Franklin  Company  was  to  hold  the  stock  as  collateral  security  merely, 
still,  the  agreement,  being  ultra  vires,  cannot  be  enforced.  Nothing 
possessing  the  slightest  intrinsic  value,  not  even  a  right  of  action, 
was  ever  secured  to  or  vested  in  the  savings  bank.  There  is  abso- 
lutely nothing  on  which  a  quantum  meruit  or  a  quantum  valebat 
claim  can  be  sustained. 

Decision  of  the  commissioners  aiSrmed. 

Claim  of  the  Franklin  Company  disallowed. 

Applbtok,  C.  J.,  Babeows,  Virgin,  Peteks,  and  Libee't,  JJ., 
concurred. 
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FEANKLIN  BAITK  v.  COMMEKCIAL  BANK. 
(36  Ohio  St.  350.  1881.) 

Ereor  to  the  Superior  Court  of  Ciucinnati. 

The  plaintiff  and  defendant  were  banking  corporations,  organized 
under  the  act  "to  authorize  free  banking,"  passed  March  21,  1861 
(1  S.  &  C.  168).  Their  corporate  existence,  except  for  purposes  of 
winding  up  their  affairs,  ceased  on  the  first  day  of  January,  1873. 
On  the  19th  day  of  March,  1869,  the  defendant,  the  Commercial  Bank, 
issued  to  Charles  B.  Foote,  its  president,  a  certificate  of  ownership  of 
two  hundred  shares  of  the  par  value  of  fifty  dollars  each  of  its  capital 
stock,  which  certificate  was  as  follows  :  — 

Commercial  Bank  of  Cikcinnati,  State  of  Ohio. 
Number  44.  Shares,  200. 

This  certifies  that  Charles  B.  Foote,  of  Cincinnati,  Ohio,  is  the  proprietor  of 
two  hundred  shares  of  fifty  dollars  each  in  the  Capital  Stock  of  the  Commercial 
Bank  of  Cincinnati, 

Transferable  only  on  the  books  of  the  bank  by  the  said  Charles  B.  Foote  or 
25  cents         >      his  lawful  attorney,  on  the  surrender  of  this  certificate. 
Revenue  Stamp.    >      and  is  subject,  together  with  all  dividends  thereon,  for  any 
debts  or  demand  due  from  the  holder  to  said  bank. 
Cincinnati,  March  19th,  1869. 

(Signed)  H.  Colville.  (Signed)  Charles  B.  Foote, 

Cashier.  President. 

Indorsed  in  blank,  on  the  back,  as  follows  : 

Witness,  H.  Colville.  Chas.  B.  Foote. 

The  by-laws  of  the  defendant  prohibited  a  transfer  of  the  shares  of 
a  holder  while  indebted  to  the  bank. 

On  May  16,  1870,  Eoote,  who  was  then,  and  continued  to  be,  until 
about  the  15th  day  of  October,  then  next,  the  president  and  a  director 
and  stockholder  of  the  Commercial  Bank,  borrowed  of  the  plaintiff, 
the  Franklin  Bank,  on  his  own  account,  the  sum  of  $10,000,  payable 
on  demand,  and  delivered  to  the  Franklin  Bank  said  certificate,  as 
security  for  said  loan.  At  this  time  Foote  was  indebted  to  the  Com- 
mercial Bank  in  a  sum  largely  in  excess  of  the  value  of  said  two 
hundred  shares  of  stock,  but  at  the  same  time  he  was  the  owner  of 
a  large  number  of  the  shares  of  the  capital  stock  of  said  bank,  in 
addition  to  said  two  hundred  shares.  But  at  no  time  was  his  in- 
debtedness to  the  Commercial  Bank  reduced  below  the  actual  value 
of  two  hundred  shares  of  the  capital  stock. 

On  December  31,  1872,  the  plaintiff  presented  said  certificate  to 
the  Commercial  Bank,  and  demanded  a  transfer  on  its  books  of  said 
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two  hundred  shares  of  stock  to  the  name  of  the  plaintiff,  which  trans- 
fer was  refused.  Whereupon  the  plaintiff  brought  the  original  action, 
setting  xip  said  loan,  the  pledge  of  said  stock  as  security  therefor, 
with  notice  thereof  to  defendant,  the  presentation  of  said  certificate, 
and  the  demand  for  said  transfer,  with  the  refusal  of  the  defendant, 
and  alleged  a  consequent  conversion  of  said  stock  by  defendant.  The 
petition  prayed  a  judgment  against  the  defendant  for  refusing  said 
transfer,  for  the  sum  of  $10,561.43,  the  amount  then  due  from  Foote 
on  said  loan,  alleging  the  value  of  said  two  hundred  shares  of  stock 
to  be  in  excess  of  said  sum.  The  petition  also  prayed  for  such  other 
relief,  legal  or  equitable,  as  might  become  proper. 

The  case  went  to  trial,  and  a  bill  of  exceptions  was  sealed,  contain- 
ing all  the  testimony,  which,  in  view  of  the  opinion  of  the  court  and 
the  facts  above  stated,  it  becomes  unnecessary  to  notice  further,  ex- 
cept to  state  that  proof  -^as  offered,  showing  a  custom  among  bankers 
to  fill  the  blank  indorsement  on  the  back  of  a  certificate  of  bank 
stock,  authorizing  the  holder  to  transfer  the  shares  on  the  books  of 
the  company. 

Sections  11  and  12  of  the  act  under  which  the  plaintiff  and 
defendant  were  incorporated  are  as  follows :  — 

"11.  The  capital  stock  of  every  company  shall  be  divided  into  shares  of  fifty 
dollars  each,  which  shall  be  deemed  personal  property,  and  shall  Only  be  assign- 
able on  the  books  of  the  company,  in  such  manner  as  its  by-laws  shall  prescribe ; 
each  bank  shall  have  a  lien  upon  all  stock  owned  by  its  debtors,  and  no  stock 
shall  be  transferred  without  the  consent  of  a  majority  of  the  directors,  while  the 
holder  thereof  is  indebted  to  the  company. 

"  12.  No  company  shall  take  as  security,  for  any  loan  or  discount,  a  lien  upon 
any  part  of  its  capital  stock ;  but  the  same  security,  botli  in  kind  and  amount) 
shall  be  required  of  shareholders  as  of  persons  not  shareholders ;  and  no  bank- 
ing company  shall  be  the  holder  or  purchaser  of  any  portion  of  its  capital  stock, 
or  of  the  capital  stock  of  any  other  incorporated  company,  unless  such  purchase 
shall  be  necessary  to  prevent  loss  upon  a  debt  previously  contracted  in  good 
faith,  on  security,  which  at  the  time  was  deemed  adequate  to  insure  the  payment 
of  such  debt,  independent  of  any  lien  upon  such  stock  ;  and  stock  so  purchased 
shall  in  no  ease  be  held  by  the  company  so  purchasing,  for  a  longer  period  of 
time  than  six  months,  if  the  same  can  be  sold  at  what  the  stock  cost  at  par."    ' 

The  first  sentence  of  section  13  is  as  follows  :  — 

"  In  all  elections  of  directors,  and  in  deciding  all  questions  at  meetings  of  the 
stockholders,  each  share  shall  entitle  the  owner  thereof  to  one  vote." 

The  superior  court  gave  judgment  for  the  defendant,  which  judg- 
ment it  is  now  sought  to  reverse. 

Healy  &  Brannan,  and  Lincoln,  Smith  &  Stevens,  for  plaintiff  in 
error. 

Matthews,  Eamsay,  &  Matthews,  for  defendant  in  error. 

The  plaintiff  and  defendant  were  incorporated  under  the  Act  of 
March  21,  1851  (1  S.  &  C.  170),  as  banking  companies.  Banks  incor- 
porated under  that  act  are  expressly  forbidden  to  purchase  or  hold 
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shares  in  other  corporations,  and  by  clear  implication  forbidden  to 
loan  upon  such  shares.  Straus  v.  Eai/le  Co.  (5  Ohio  St.  69) ;  Fowler 
V.  Scully  (72  Penn.  St.  456). 

Healy  &  Brannan,  and  Lincoln,  Smith  &  Stevens,  in  reply,  claimed 
that  even  if  the  taking  of  the  shares  as  security  is  within  the  pro- 
hibition of  section  12  of  said  act,  still  no  one  but  the  State  can  com- 
plain of  such  an  act.  Leazure  v.  Hillegas  (7  S.  &  E.  311)  ;  12 
Wall.  361 ;  3  Rand.  (Va.)  136  ;  29  Mo.  576 ;  12  Am.  L.  Eev.  143 ; 
24  Ohio  St.  28.  It  was  the  duty  of  the  defendant  to  make  the  trans- 
fer and  let  the  State  impose  the  penalty,  if  the  plaintiff  has  disre- 
garded the  law.  Union  National  Bank  v.  Matthews  (98  U.  S.  621). 
The  prohibition  of  said  section  12  extends  only  to  cases  of  purchase 
of  stock,  and  not  to  a  loan  upon  collateral  security  of  bank  shares. 
4  Johns.  Ch.  370;  Baird  v.  Bank  of  Washington  (11  S.  &  E.  411) ; 
Angell  &  Ames  on  Corp.  §  157 ;  Ayers  v.  Bank,  L.  E.  3  P.  C.  548,  568, 
559. 

BOYNTON,  J. :  — 

We  are  met  at  the  threshold  of  the  case  with  the  inquiry,  whether 
an  action  will  lie  in  favor  of  the  plaintiff  against  the  defendant  for 
refusing  to  transfer,  on  the  books  of  the  defendant,  to  tbe  name  of 
the  plaintiff,  the  two  hundred  shares  of  the  capital  stock  of  the  de- 
fendant, represented  by  the  certificate  issued  to  Foote,  and  by  him 
pledged  to  the  plaintiff  as  security  for  the  loan  obtained.  Such  re- 
fusal to  so  transfer  said  stock,  and  an  alleged  consequent  conversion 
of  the  same  by  the  defendant,  constitute  the  gravamen  of  the  plain- 
tiff's action.  The  12th  section  of  the  act  under  which  the  two  cor- 
porations were  organized  and  from  which  they  derived  their  powers, 
expressly  provided,  that  no  banking  company  organized  under  its  pro- 
visions should  be  the  holder  or  purchaser  of  any  portion  of  its  capital 
stock  or  of  the  capital  stock  of  any  other  incorporated  company, 
unless  such  purchase  should  be  necessary  to  prevent  loss  upon  a  debt 
previously  contracted  in  good  faith,  on  security  which,  at  the  time, 
was  deemed  adequate  to  insure  the  payment  of  such  debt,  independent 
of  any  lien  upon  such  stock  (1  S.  &  C.  170,  §  12).  And  by  section 
29  it  was  provided,  that  all  the  rights,  privileges,  and  franchises 
which  the  company  derived  from  the  act  should  be  forfeited,  if  the 
directors  of  the  company  should  knowingly  violate,  or  permit  any  of 
the  ofiioers  or  agents  of  the  company  to  violate,  any  of  the  provisions 
of  the  act.  That  the  stock  in  the  present  case  was  pledged  or  re- 
ceived to  secure  a  precedent  loan  is  not  claimed. 

There  would  seem  to  be  little  doubt,  either  upon  principle  or  au- 
thority, and  independently  of  express  statutory  prohibition  of  the 
same,  that  one  corporation  cannot  become  the  owner  of  any  portion 
of  the  capital  stock  of  another  corporation,  unless  authority  to  be- 
come such  is  clearly  conferred  by  statute.  Mutual  Savings  Bank, 
&c.  V.  Meriden  Agency  (24  Conn.  159)  ;  Franklin  Company  v.  Lewis- 
ton  Savings  Bank  (68  Me.  43) ;   Central  Railroad  Company  v.  Collins 
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(40  Ga.  582) ;  Sumner  v.  Marcy  (3  W.  &  M.  105).  Were  this  not  so, 
one  corporation,  by  buying  up  the  majority  of  the  shares  of  the  stock 
of  another,  could  take  the  entire  management  of  its  business,  how- 
ever foreign  such  business  might  be  to  that  which  the  corporation  so 
purchasing  said  shares  was  created  to  carry  on.  A  banking  corpora- 
tion could  become  the  operator  of  a  railroad,  or  carry  on  the  business 
of  manufacturing,  and  any  other  corporation  could  engage  in  banking 
by  obtaining  the  control  of  the  bank's  stock.  ISTor  would  this  result 
follow  any  the  less  certainly,  if  the  shares  of  stock  were  received  in 
pledge  only,  to  secure  the  payment  of  a  debt,  provided  the  shares 
were  transferred  on  the  books  of  the  company  to  the  name  of  the 
pledgee.  A  person  in  whose  name  the  stock  of  the  corporation  stands 
on  the  books  of  the  corporation  is,  as  to  the  corporation,  a  stockholder, 
and  has  the  right  to  vote  upon  the  stock.  State  ex  rel.  White  v.  Ferris 
(42  Conn.  660) ;  Ex  parte  Willcocks  (7  Cow.  402) ;  In  re  Barker  (6 
Wend.  609)  ;  Hoppin  v.  Buffum  (9  E.  I.  513)  ;  Field  on  Corp.  §  69. 

Hence,-  if  the  plaintiff  appeared  on  the  books  of  the  defendant  as 
the  transferee  or  owner  of  the  two  hundred  shares  of  stock  repre- 
sented by  the  certificate  to  Foote,  it  would  have  the  right  to  vote 
upon  the  stock  at  all  meetings  of  the  stockholders  of  the  defendant; 
and  it  would  only  be  necessary  for  it  to  procure  in  pledge,  as  security 
for  money  loaned,  a  majority  of  the  shares  of  the  capital  stock  of  the 
Commercial  Bank,  in  order  to  obtain  full  control  of  its  affairs,  and 
take  charge  of  its  banking  operations.     This  would  not  only  be  exer- 
cising powers  granted  to  the  plaintiff  neither  expressly  nor  by  impli- 
cation, but  those  which  are  clearly  opposed  to  the  manifest  spirit  and 
intent,  if  not  to  the  language,  of  the  statute.     This  court  has  uni- 
formly adhered  to  the  doctrine  announced  in  Straus  v.  Eagle  Ins.  Co. 
(5  Ohio  St.  59) ;  that  corporations  have  such  powers,  and  such  only, 
as  the  act  creating  them  confers ;  and  are  confined  to  the  exercise  of 
those  expressly  granted,  and  such  incidental  powers  as  are  necessary 
to  carry  into  effect  those  specifically  conferred.     Bank  of  Buffalo  v. 
Toledo  F.  &  M.  Ins.   Co.  (12  Ohio  St.  601).     This  principle  has  re- 
cently been  most  emphatically  asserted,  both  by  the  Supreme  Court 
of  the  United  States,  in  Thomas  v.  Railroad  Co.  (101  U.  S.  71),  and 
by  the  House  of  Lords,  in  Ashhury  Railroad  Carriage  and  Iron  Co.  v. 
Riche  (L.  R.  7  H.  L.  653).     It  was  claimed  in  argument  in  both  cases, 
that  a  corporate  body  may  do  any  act  which  is  not  either  expressly 
or  impliedly  prohibited  by  its  charter;   although  it  was  conceded 
that  a  stockholder  might  enjoin  the  act,  where  it  was  not  authorized, 
either  expressly  or  by  implication,  and  that  the  State  by  proper 
process  and  proceedings  might  forfeit  the  charter.     But  it  was  held, 
in  the  first  case,  that  the  powers  of  a  corporation  organized  under  a 
legislative  enactment  are  such  only  as  the  statute  confers,  and  that 
the  enumeration  of  them  implies  the  exclusion  of  all  others ;  and  by 
the  second  case,  that  the  contract  sued  on,  being  of  a  nature  not  in- 
cluded in  the  Memorandum  of  Association,  was  ultra  vires,  not  only 
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of  the  directors,  but  of  the  whole  company,  and  which  the  whole 
body  of  shareholders  was  incapable  of  ratifying. 

Notwithstanding  the  rule  thus  prevailing,  the  act  under  which 
both  the  plaintiff  and  the  defendant  were  organized,  did  not  leave  the 
right  or  power  of  the  plaintiff  to  acquire  the  title  to  shares  of  stock 
in  another  corporation,  to  be  determined  alone  upon  the  principle  of 
construction  which  the  rule  above  stated  adopted.  The  right  to  deal 
in  shares  of  stock  in  other  corporations  is  not  only  not  found  among 
the  enumerated  powers  which  the  act  confers  upon  banks  organized 
under  its  provisions,  but  the  power,  in  language  of  the  most  un- 
doubted import,  is  denied,  and  its  exercise  expressly  prohibited.  It 
therefore  follows  that  the  refusal  of  the  defendant  to  permit  the 
transfer  upon  its  books  to  the  plaintiff  of  the  two  hundred  shares  of 
its  stock,  violated  no  right  of  the  plaintiff,  and  consequently  created 
no  liability  on  the  part  of  the  defendant.  Such  refusal  did  not 
amount  to  a  conversion  of  the  stock. 

Its  action  in  refusing  the  transfer  was  but  the  denial  of  any  right 
by  the  plaintiff  to  be  placed  in  a  position  to  interfere  and  participate 
in  the  control  and  management  of  its  internal  affairs.  To  the  claim 
of  the  plaintiff,  that  it  was  the  duty  of  the  defendant  to  make  the 
transfer,  when  the  same  was  demanded,  and  leave  the  State  to  im- 
pose the  penalty  of  forfeiture  on  the  plaintiff  for  a  violation  of  its 
charter,  we  do  not  consent.  The  cases  of  Union  National  Bank  v. 
Matthews  (98  U.  S.  621),  and  Jones  v.  Chiaranty  and  Indemnity  Co. 
(101  U.  S.  622),  and  the  cases  therein  cited,  do  not  support  such 
proposition.  The  principle  of  those  cases  is,  that  where  a  corpora- 
tion is  incompetent  by  its  charter  to  take  a  title  to  real  estate,  a  con- 
veyance to  it  is  not  void,  but  voidable  only,  and  that  the  sovereign 
alone  can  object;  that  the  conveyance  is  valid  until  assailed  in  a 
direct  proceeding  instituted  for  that  purpose.  But  they  neither,  by 
the  principle  maintained,  nor  by  the  reasoning  advanced  in  support 
of  it,  sanction  the  doctrine  that  one  corporation  may  buy  up  the  stock 
of  another,  and  thereby  enable  itself  to  interfere  with  the  internal 
management  of  its  affairs,  especially  where  the  power  to  do  so  is 
expressly  prohibited  by  its  charter. 

In  our  opinion  the  petition  stated  no  cause  of  action  against  the 
defendant,  and  hence  laid  no  foundation  for  a  judgment  in  favor  of 
the  plaintiff.  That  the  plaintiff  may  have  acquired  rights  by  the 
pledge  received  from  Foote,  to  such  interest  in  the  bank  as  said  cer- 
tificate of  stock  represented,  is  quite  true.  But  what  that  interest  is, 
if  any,  we  cannot  in  the  present  ease  determine. 

Judgment  affirmed. 
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MILBANK  V.  EAILEOAD  COMPAJsTY. 
(64  How.  Pr.  (N.  Y.)  20.    1882.) 

Haight,  J. ;  — 

This  action  was  brought  by  the  plaintiffs,  who  are  the  owners  of 
forty-nine  shares  of  the  capital  stock  of  the  Buffalo,  New  York,  and 
Erie  Eailroad  Company,  on  behalf  of  themselves  and  the  other  stock- 
holders, to  restrain  and  enjoin  the  New  York,  Lake  Erie,  and  Western 
Eailroad  Company,  its  agents,  officers,  and  directors,  from  voting  at  any 
meeting  of  the  stockholders  of  the  Buffalo,  New  York,  and  Erie  Eail- 
road Company  for  the  election  of  directors  or  otherwise.  The  Buffalo, 
New  York,  and  Erie  Eailroad  Company  is  a  corporation  organized  in 
the  year  1857,  and  now  existing  under  the  laws  of  the  State,  for  the 
purpose  of  constructing  and  operating  a  railroad  from  the  city  of 
Buffalo  to  the  village  of  Corning.  On  or  about  the  27th  of  Februarj', 
1863,  the  Erie  Railway  Company  entered  into  an  agreement  in  writ- 
ing with  the  Buffalo,  New  York,  and  Erie  Eailroad  Company,  by 
which  the  latter  leased  and  rented  to  the  Erie  Eailway  Company  its 
real  estate,  road-bed,  rolling-stock,  branch  tracks,  property,  etc.,  for 
the  period  of  490  years,  at  an  annual  rental  of  $233,100.  At  various 
times  during  the  years  1873  and  1874  the  Erie  Eailway  Company 
purchased  5,759  shares  of  the  capital  stock  of  the  Buffalo,  New  York, 
and  Erie  Eailroad  Company,  being  more  than  one  half  of  all  of  the 
capital  stock  of  such  company,  and  paid  for  the  same  out  of  its  cor- 
porate funds.  Subsequently,  and  in  the  year  1878,  all  the  property 
and  franchises  of  the  Erie  Eailway  Company  were  sold  under  a  decree 
of  this  court,  on  foreclosure  of  a  mortgage  on  such  property,  to  the 
defendant  the  New  York,  Lake  Erie,  and  Western  Eailroad  Company. 
By  such  sale  the  New  York,  Lake  Erie,  and  Western  Eailroad  Com- 
pany claims  to  have  become  the  owner  of  the  5,759  shares  of  the 
stock  of  the  Buffalo,  New  York,  and  Erie  Eailroad  Company,  and 
threatened  to  vote  thereon  at  the  next  meeting  of  such  corporation 
for  the  election  of  directors. 

There  is  no  conflict  as  to  the  facts.  In  the  first  place,  it  becomes 
important  to  determine  whether  or  not  the  purchase  of  the  stock  of 
the  Buffalo,  New  York,  and  Erie  Eailroad  Company  by  the  Erie 
Company  was  ultra  vires  and  against  public  policy.  Section  8  of 
chapter  140  of  the  Laws  of  1850,  being  the  general  railroad  act,  pro- 
vided that,  "  it  shall  not  be  lawful  for  such  company  to  use  any  of 
its  funds  in  the  purchase  of  any  stock  in  its  own  or  any  other  cor- 
poration." It  is  contended,  however,  that  this  provision  did  not 
apply  to  the  Erie  Eailway  Company.  The  New  York  and  Erie  Eail- 
way Company  was  organized  under  chapter  224  of  the  Laws  of  1832, 
VOL.  I.  —  2.3 
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and  was  authorized  to  construct  a  railroad  from  New  York  City, 
through  the  southern  tier  of  counties,  to  the  shore  of  Lake  Erie,  at 
some  eligible  point  between  Cattaraugus  Creek  and  the  Pennsylvania 
line.  Various  amendments  were  enacted  prior  to  1848,  but  in  none 
have  I  found  any  provisions  prohibiting  corporations  from  purchas- 
ing stock  in  other  corporations. 

In  1848  the  general  railroad  act  was  passed  (see  Chap.  140).  Sec- 
tion 11  contained  the  same  prohibition  contained  in  section  8  above 
quoted.  Section  46  provides  that  "  all  existing  railroad  corporations 
within  this  State  shall,  respectively,  have  and  possess  all  the  powers 
and  privileges,  and  be  subject  to  all  the  duties,  liabilities,  and  pro- 
visions contained  in  this  act,"  &c.  So  that,  under  this  section,  the 
New  York  and  Erie  Eailroad  became  bound  by  the  provisions  of 
section  11,  and  was  expressly  prohibited  from  purchasing  the  stock 
of  another  corporation.  This  chapter,  together  with  the  acts  amend- 
ing the  same,  were,  however,  repealed  by  section  50  of  the  general 
railroad  act  of  1850.  After  the  repealing  clause  it  contained  the 
following:  "But  all  railroad  companies  formed  under  said  act  are 
hereby  continued  in  existence,  in  the  same  manner  as  if  said  act  were 
not  repealed,  and  such  companies  shall  be  subject  to  all  the  pro- 
visions and  shall  have  the  same  powers,  rights,  and  privileges,  and  be 
subject  to  the  same  duties,  as  if  they  had  been  incorporated  under 
this  act."  It  will  be  observed  that  this  saving  clause  only  extends 
to  railroad  corporations  "formed  under  this  act."  While  the  New 
York  and  Erie  Eailroad  existed  and  did  business  under  the  act  and 
was  bound  by  its  provisions,  still  it  was  not  formed  under  it,  and  is 
therefore  not  covered  by  the  saving  clause.  Section  49  of  the  gen- 
eral act  of  1850  provides  that  certain  sections  shall  apply  to  existing 
railroad  corporations,  but  fails  to  mention  section  8. 

It  is  quite  possible  that  it  was  an  oversight  on  the  part  of  the 
Legislature  in  failing  to  provide  that  section  8  of  the  general  Act  of 
1850  should  apply  to  existing  railroads,  or  in  failing  to  embrace  them 
in  the  saving  clause  in  repealing  the  Act  of  1848.  Certainly  there 
appears  to  be  no  reason  for  continuing  the  prohibition  clause  as  to  all 
railroads  formed  after  1848,  and  repealing  it  as  to  those  previously 
formed.  It  consequently  becomes  necessary  to  consider  the  question 
at  common  law  and  under  the  general  statute.  In  England  there 
appears  to  be  some  conflict  in  the  authorities ;  but  in  the  United 
States,  Green,  in  his  American  notes  of  Brice's  Ultra  Vires,  page  95, 
says :  "  Corporations  cannot  purchase  or  hold  or  deal  in  stock  of 
other  corporations,  unless  expressly  authorized  to  do  so  by  law." 

It  has  been  held  that  a  railroad  corporation  cannot  lease  its  road- 
bed, rolling-stock,  and  franchises  unless  authority  is  expressly  given, 
and  such  leases,  if  made,  would  be  ultra  vires  and  void.  See  Thomas 
V.  Railroad  Company  (101  U.  S.  R.  71)  ;  Troy  and  Boston  Railroad 
Co.  V.  Boston,  &e.  Railroad  Co.  (86  N.  Y.  107) ;  see  also  80  N.  Y.  27 ; 
77  N.  Y.  232.     In  the  case  of  Talmage  v.  Pell  (7  N.  Y.  328)  it  was 
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held  that  a  bank  corporation  has  no  power  to  purchase  the  stocks  of 
other  corporations  for  the  purpose  of  selling  them  for  profit,  or  as  a 
means  of  raising  money,  except  when  such  stocks  have  been  received 
in  good  faith  as  security  for  a  loan  made  or  a  debt  due  such  corpora- 
tion, or  when  taken  in  payment  of  such  loan  or  debt.  In  the  case  of 
The  Mechanics'  Mutual  Savings  Bank  v.  The  Meriden  Agency  Com- 
pany (24  Conn.  159)  it  was  held  that  a  company  organized  to  do  a 
general  insurance  agency,  commission  and  brokerage  business,  has  no 
power  to  subscribe  to  the  stock  of  a  savings  bank  and  building  asso- 
ciation. In  the  case  of  The  Central  Railroad  Company  v.  The  Penn- 
sylvania Railroad  Company  (21  N.  J.  Eq.  476)  it  was  held  that  a 
corporation  cannot,  in  its  own  name,  nor  in  the  name  of  individuals, 
subscribe  for  stock  or  be  a  corporator  under  the  general  railroad  law. 
In  the  case  of  Berry  v.  Yates  (34  Barb.  200),  it  was  held  that  an  in- 
surance company  has  no  power  to  subscribe  to  the  capital  stock  of 
another  insurance  company.  In  the  case  of  Hazelhurst  v.  Savannah 
Railroad  Company  (43  Georgia,  67),  it  was  held  that  if  one  railroad 
buy  the  stock  of  another,  it  practically  undertakes  a  new  enterprise 
not  contemplated  by  its  charter.  This  cannot  be  done  by  any  impli- 
cation ;  the  power  to  do  so  must  be  clearly  expressed.  In  the  case  of 
The  Central  Railroad  Company  v.  Collins  (40  Georgia,  583)  it  was 
held  that  the  power  to  buy  and  hold  real  and  personal  property  and 
make  contracts  is  confined  to  such  property  and  such  contracts  as 
are  incident  to  building,  managing,  and  maintaining  the  railroad ; 
that  the  purchase  of  stock  in  another  railroad  is  outside  of  the 
objects  of  the  charter. 

In  this  State  there  is  a  statute  which  appears  to  me  to  control  the 
question.  Section  1,  title  3,  chapter  18,  part  1,  of  the  Revised 
Statutes  in  substance  provides :  "  Every  corporation,  as  such,  has 
power,  —  first,  to  have  succession  by  its  corporate  name  for  the  period 
limited  in  its  charter,  and,  when  no  period  is  limited,  perpetually ; 
second,  to  sue  and  be  sued ;  third,  to  make  and  use  a  common  seal ; 
fourth,  to  hold,  purchase,  and  convey  real  estate ;  fifth,  to  appoint 
subordinate  officers  and  agents  ;  sixth,  to  make  by-laws."  Section  2 
provides  :  "  The  powers  enumerated  in  the  preceding  section  shall 
vest  in  every  corporation  that  shall  hereafter  be  created,  although 
they  may  not  be  specified  in  its  charter,  or  in  the  act  under  which  it 
shall  be  incorporated."  Section  3  provides  :  "  In  addition  to  the 
powers  enumerated  in  the  first  section  of  this  title,  and  to  those 
expressly  given  in  its  charter  or  in  the  act  under  which  it  is  or  shall 
be  incorporated,  no  corporation  shall  possess  or  exercise  any  corpo- 
rate powers,  except  such  as  shall  be  necessary  to  the  exercise  of  the 
powers  so  enumerated  and  given."  See  also,  Colby's  N.  Y.  Railroad 
Laws,  sec.  115,  and  authorities  therein  cited.  In  the  case  under  con- 
sideration the  right  to  purchase  stock  is  not  expressly  given,  and  it 
is  not  claimed  that  the  purchase  of  the  stock  in  question,  "  was  neces- 
sary to  the  exercise  of  the  powers  enumerated  and  given." 
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The  Erie  Eailway  Company  was  organized  under  chapter  160  of 
the  Laws  of  1860  and  chapter  119  of  the  Laws  of  1861.  As  such 
corporation  it  purchased  all  the  rights,  property,  and  franchises  of 
the  New  York  and  Erie  Railroad  under  a  decree  in  foreclosure. 
Under  these  statutes,  it  appears  that  the  Erie  Railway  Company 
possessed  the  same  powers,  and  was  subject  to  the  same  duties  and 
liabilities,  as  the  New  York  and  Erie  Railroad  Company,  and  no 
others.  One  had  no  more  right  to  purchase  stock  in  another  corpora- 
tion than  did  the  other.  It  was  under  this  state  of  the  law  that  the 
Erie  Railway  Company  purchased  the  stock  in  question.  The  con- 
clusion that  I  have  reached  is,  that  such  purchase  was  not  necessary 
in  the  exercise  of  any  of  its  corporate  powers  ;  that  it  was  unauthor- 
ized and  in  violation  of  the  statute,  and  was  consequently  ultra  vires. 
I  do  not  understand  this  conclusion  to  be  in  conflict  with  the  authori- 
ties which  hold  that  a  corporation  may  take  title  to  all  kinds  of 
personal  property  to  secure  debts  due  it,  created  in  lawful  and 
legitimate  business.  The  collection  of  such  debts  is  among  the 
powers  given  by  the  statute,  and  is  necessary  in  the  exercise  of  its 
corporate  franchises.  But  collecting  debts  and  investing  its  corporate 
funds  are  quite  different  acts. 

In  the  second  place,  it  becomes  necessary  to  determine  what,  if  any, 
title  the  New  York,  Lake  Erie  and  Western  Railroad  Company  have 
acquired  to  the  stock,  and  what  power  it  possesses  over  the  same. 
In  February,  1874,  and  subsequent  to  the  purchase  of  the  stock  in 
question,  the  Erie  Railway  Company  executed  to  the  Farmers'  Loan 
and  Trust  Company,  as  trustees,  a  mortgage  to  secure  debts  then 
owing,  such  mortgage  covering  all  its  property  and  franchises,  in- 
cluding these  shares  of  stock.  The  New  York,  Lake  Erie  and  West- 
ern Railroad  Company  was  organized  under  the  general  railroad  law 
of  1850,  and  chapter  430  of  the  Laws  of  1874,  as  amended  by  chapter 
446  of  the  Laws  of  1876.  As  such  corporation  it  purchased  all  of 
the  property,  rights,  and  franchises  of  the  Erie  Eailway  Company 
undA-  a  decree  made  upon  the  foreclosure  of  the  mortgage.  Section 
1,  of  chapter  446,  among  other  things,  provides  that  "  the  purchasers 
of  such  railroad  property  and  franchises,  and  such  persons  as  they 
may  associate  with  themselves,  their  grantees  or  assignees,  or  a 
majority  of  them,  may  become  a  body  politic  and  corporate,  and  as 
such  may  take,  hold,  and  possess  the  title  and  property  included  in 
said  sale,  and  shall  have  all  the  franchises,  rights,  powers,  privileges, 
and  immunities  which  were  possessed  before  said  sale  by  the  corpo- 
ration whose  property  shall  have  been  sold  as  aforesaid." 

It  is  contended  that  under  this  statute  the  New  York,  Lake  Erie 
and  Western  Railroad  Company's  title  to  such  stock  becomes  abso- 
lute and  perfect,  notwithstanding  the  fact  that  the  purchase  by  the 
railway  company  was  unauthorized  and  against  public  policy.  It  is 
true  that  this  statute  authorizes  the  new  corporation  to  take,  hold, 
and  possess  the  property  included  in  the  sale ;  but  do  these  words  of 
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the  statute  change  the  character  of  the  ownership  from  what  it  was 
under  the  old  corporation  ?  It  held  and  possessed  the  title  to  the 
stock ;  it  collected  semi-annually  the  dividends  accruing  thereon.  If 
a  stockholder  of  that  corporation  had  applied  seasonably  to  the  court 
it  would  have  been  restrained  from  paying  out  the  corporate  funds  in 
the  purchase  of.  such  stock.  Ko  action,  however,  was  taken  on  the 
part  of  the  stockholders ;  the  corporation  was  permitted  to  pur- 
chase the  stock  and  pay  for  it  with  its  corporate  funds.  The  money 
cannot  be  recalled.  The  stockholders,  having  rested  upon  their  rights 
until  the  purchase  was  consummated,  cannot  be  heard  to  complain, 
notwithstanding  the  fact  that  such  purchase  was  unauthorized  and  in 
violation  of  its  charter. 

By  this  statute  the  Legislature  intended  to  transfer  this  stock  into 
the  hands  of  the  new  corporation,  and  it  does  not  appear  to  me  that 
it  was  the  legislative  intent  to  invest  the  new  corporation  with  any 
greater,  different,  or  other  title  than  that  possessed  by  the  old  corpo- 
ration. This,  it  appears  to  me,  must  have  been  the  intention  of  the 
Legislature  from  the  clause  of  the  statute  which  follows  :  "  And  shall 
have  all  the  franchises,  rights,  powers,  privileges,  and  immunities 
which  were  possessed  before  such  sale,  by  the  corporation  whose 
property  has  been  sold  as  aforesaid."  That  is,  the  new  corporation 
has  the  rights  and  power  over  this  stock  which  were  possessed  by  the 
old  corporation  before  the  sale.  Again,  it  appears  to  me  that  it  could 
not  have  been  the  intent  of  the  Legislature  to  deprive  other  persons 
not  interested  in  the  old  or  new  corporation  so  formed,  of  any  rights 
or  remedies  which  they  may  have  had  in  reference  to  such  stock ;  as, 
for  instance,  if  the  Buffalo,  New  York  and  Erie  Railroad  Corporation 
or  its  stockholders  were  injured  or  prejudiced  by  the  voting  upon 
such  stock  by  the  Erie  Railroad  Company,  and  were  entitled  to  com- 
mence an  action  to  protect  themselves  from  injury,  which  might 
result  from  such  voting,  it  does  not  appear  to  me  that  it  was  the  in- 
tention of  the  Legislature  to  deprive  them  of  such  remedy  by  author- 
izing a  transfer  of  this  property  to  the  new  corporation. 

This  brings  us  to  consider,  in  the  third  place,  whether  or  not  the 
Buffalo,  New  York  and  Erie  corporation  or  its  stockholders,  the 
plaintiffs  in  this  action,  have  such  a  standing  in  court  that  they  can 
demand  the  relief  prated  for.  As  I  have  before  stated,  the  time  has 
passed  in  which  the  stockholders  of  the  Erie  Railway  Company 
could  be  heard  to  complain.  The  Buffalo,  New  York  and  Erie  or  its 
stockholders  were  not  interested  in  the  corporate  funds  of  the  Erie 
Railway  Company,  and  the  paying  out  of  such  funds  in  the  pur- 
chasing of  stock,  although  illegal  and  unauthorized,  did  not  prejudice 
or  injure  such  corporation  or  stockholders.  The  mere  taking  title  to, 
the  holding  of  the  stock  and  the  collection  of  the  dividends  thereon, 
as  they  may  accrue  from  time  to  time,  work  no  Injury  to  the  Buffalo, 
New  York  and  Erie  Railway  Company  or  its  stockholders,  and  con- 
sequently they  have  no  cause  for  complaint.     It  is  only  when  the 
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New  York,  Lake  Erie  and  Western  Railroad  Company  seeks  to  vote 
upon  the  stock,  and  thereby  obtain  control  of  the  corporation,  that 
such  corporation  or  its  stockholders  can  be  prejudiced.  No  offer  was 
made  to  vote  on  this  stock  while  it  was  held  by  the  Erie  Railway 
corporation  ;  it  was  not  until  after  it  had  been  purchased  by  the  new 
corporation  that  the  attempt  to  vote  on  it  was  made.  The  question 
thus  presented  is  somewhat  serious  and  important.  I  have  been  un- 
able to  find  any  reported  case  in  which  this  question  appears  to  have 
been  squarely  decided.  The  new  corporation,  the  New  York,  Lake 
Erie  and  Western  Railroad  Company,  has  been  organized  under  the 
general  railroad  law,  and  is  now  bound  by  section  8  of  that  statute. 

It  appears  to  me  that  the  reason  for  the  prohibiting  of  the  pur- 
chasing of  stocks  in  other  corporations  both  under  section  8  of  the 
general  railroad  act  and  section  3  of  the  Revised  Statutes,  referred 
to,  are  twofold.  First.  It  is  against  public  policy  to  permit  the 
officers  of  a  corporation  to  take  the  corporate  funds  belonging  to  the 
stockholders  and  expend  it  in  purchasing  or  speculating  in  the  stocks 
of  other  companies.  In  the  second  place,  it  is  against  public  policy 
to  have  or  permit  one  corporation  to  embarrass  and  control  another 
and  perhaps  competing  corporation  in  the  management  of  its  affairs, 
as  may  be  done  if  it  is  permitted  to  purchase  and  vote  upon  the 
stock.  Green  in  Brice's  Ultra  Vires,  at  page  604,  under  the  head  of 
"  Proceedings  by  Third  Parties,"  says :  "  The  whole  of  the  law,  in  so 
far  as  the  present  subject  is  concerned,  may  be  summed  up  in  the 
two  statements :  First,  that  as  no  person  can  institute  legal  proceed- 
ings on  account  of  illegal  acts,  however  great  their  detriment  to  the 
public  or  to  others  than  himself,  whether  to  obtain  damages  for  them 
or  to  restrain  their  repetition,  unless  he  has  been  personally  damni- 
fied, so  neither  can  he  do  so  if  the  acts  are  ultra  vires  of  a  corporar 
tion  instead  of  a  private  individual.  Secondly,  if  on  the  other  hand 
a  private  person  be  wronged  by  such  acts,  he  may  in  every  case  sue 
for  damages  or  to  restrain  them,  and  that,  although  the  matter  com- 
plained of  would  not  have  been  a  tort  if  done  by  an  ordinary  citizen. 
In  a  word,  torts  committed  by  a  corporation  stand,  as  regards  legal 
proceedings  by  aggrieved  parties  in  respect  thereof,  in  exactly  the 
same  position  as  torts  by  private  persons,  with  the  single  qualifica- 
tion, arising  from  the  doctrine  of  ultra  vires,  that  every  act  directed 
or  concurred  in  by  a  corporation  in  excess  of  its  powers  will,  if  it 
causes  harm  to  any  third  party,  be  a  tort,  and  give  to  such  party  a 
right  of  action." 

In  the  case  of  The  State,  ex  rel.  The  Attorney- General  v.  McDaniel 
et  al.  (32  Ohio,  354-368),  a  question  was  raised  as  to  the  right  of 
the  Cincinnati,  Hamilton  and  Dayton  Railroad  Company  to  vote 
upon  the  bonds  which  it  held  of  the  Dayton  and  Union  Railroad. 
It  was  alleged  that  it  held  the  bonds  illegally ;  that  it  got  the  con- 
trol of  the  same,  and  placed  them  in  the  hands  of  its  directors  to 
enable  them  to  vote  at  the  election  for  the  purpose  of  getting  control 
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of  the  Dayton  and  Union  'Railroad,  and  of  running  the  same  in  the 
interest  of  the  Cincinnati,  Hamilton  and  Dayton  Railroad  Company. 
It  was  held  that  it  was  not  necessary  to  decide  the  question  so  raised, 
although  the  question  was  elaborately  discussed  upon  the  argument ; 
but  the  learned  justice  who  wrote  the  opinion  in  the  case  says,  in 
reference  thereto,  that,  "we  are  all  inclined  to  the  opinion  that  it,  the 
Cincinnati,  Hamilton  and  Dayton  Railroad  Company,  had  no  such 
power."  This  case  seems  to  be  the  nearest  in  point  of  any  that  I 
have  been  able  to  find,  and,  while  it  was  not  necessary  to  decide  the 
question  in  disposing  of  the  case,  yet  all  of  the  judges  of  the  highest 
court  of  the  State  of  Ohio  were  of  the  opinion  that  the  railroad  com- 
pany who  had  acquired  the  bonds  of  another  railroad  company  had  no 
power  to  vote  thereon,  and  thus  acquire  control  of  such  corporation. 

In  the  case  under  consideration,  the  New  York,  Lake  Erie  and 
Western  Company  have  acquired  by  purchase  the  majority  of  all  the 
stock  issued  by  the  Buffalo,  New  York  and  Erie  Railroad.  If  its 
of&cers  are  permitted  to  vote  thereon,  they  can  elect  a  board  of  di- 
rectors of  their  own  choosing.  It  would  then  be  for  the  interests  of 
the  New  York,  Lake  Erie  and  Western  Railroad  Company  to  have 
the  Buffalo,  New  York  and  Erie  Company  managed  and  controlled 
in  the  interests  of  the  former  company.  This  would  be  liable  to 
result  in  injury  to  these  plaintiffs  and  their  fellow  stockholders,  and 
if  so  they  have  a  right  to  complain. 

My  conclusions,  therefore,  are  that  while  the  New  York,  Lake 
Erie  and  Western  Railroad  Company  is  the  owner  of  the  stock  in 
question,  and  has  the  right,  while  it  remains  the  owner,  to  collect 
and  receive  the  dividends  thereon,  and  has  the  right  to  sell  and  dis- 
pose of  the  same,  it  has  not  the  right  to  vote  thereon,  and  that  the 
stockholders  of  the  Buffalo,  New  York  and  Erie  Railroad  Company 
have  the  right  to  have  it  enjoined  from  so  voting  in  case  it  threat- 
ened to  do  so.  Judgment  should  be  ordered  for  the  plaintiffs,  in 
accordance  with  the  views  herein  expressed,  with  costs. 


In  re  ASIATIC  BANKING  CORPORATION. 
(L.  R.  4  Chan.  App.  252.    1869.) 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart, 
refusing  to  remove  the  name  of  the  Royal  Bank  of  India  from  the 
list  of  contributories  (Law  Rep.  7  Eq.  91). 

The  Royal  Bank  of  India  was  formed  in  1863,  by  memorandum 
and  articles  of  association,  under  an  Indian  Act  of  1857,  which  was 
almost  identical  with  the  Companies  Act,  1856.  The  objects  of  the 
company,  as  defined  by  its  memorandum  of  association,  were  as 
follows :  — 
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"  The  objects  for  which  the  company  is  established  are  for  carry- 
ing on  the  trade  of  bankers  in  all  its  branches,  and  to  do  and  trans- 
act all  matters  and  things  incidental  thereto  as  now  existing,  or 
which  it  may  at  any  time  hereafter  be  lawful  for  establishments 
carrying  on  banking,  or  for  dealing  in  money,  or  in  notes,  bills,  or 
other  securities  for  money,  to  do  or  transact." 

Clause  3  of  the  articles  repeated  the  above  clause  of  the  memo- 
randum, and  proceeded  to  provide  that  such  business  should  be 
fixed  and  determined,  and  in  all  respects  regulated  by  such  rules, 
regulations,  and  by-laws,  as  the  directors  of  the  company  might 
from  time  to  time  make,  which  should  be  entered  in  a  book  kept 
for  that  purpose,  and  signed  by  three  of  the  directors. 

By  clause  63,  until  the  directors  otherwise  determined,  three 
directors  were  to  form  a  quorum. 

Clause  68 :  "  The  board  of  directors  shall  have  generally  the  entire 
management,  superintendence,  control,  ordering,  and  directing  of 
the  affairs,  business,  concerns,  and  property  of  the  company, 
including  power  to  buy,  sell,  or  take  on  lease,  land  or  buildings, 
or  both,  for  use  of  the  company  as  occasion  shall  require;  and 
shall,  in  every  case  not  provided  for,  or  inadequately  provided  for, 
by  these  presents,  or  by  any  rules  or  regulations  hereafter  made  or 
established  by  any  general  meeting,  have  full  power  to  regulate 
their  own  proceedings  and  the  mode  of  conducting  their  business, 
and  to  act  in  such  manner  as  they  may  think  best  calculated  to  effect 
and  accomplish  the  objects  and  purposes  for  which  the  company  is 
established,  and  to  promote  the  welfare  of  the  company;  and  also 
have  and  assume  all  powers  which  are  requisite  or  necessary  to 
enable  them  to  carry  into  effect  the  objects  and  purposes  for  which 
the  company  is  established,  subject,  nevertheless,  to  the  provisions 
and  restrictions  contained  in  these  presents  and  Act  XIX  of  1857." 

70.  "  The  board  of  directors  shall  have  the  full  and  entire  control 
and  disposal,  on  account  and  for  the  purposes  of  the  company,  of  all 
moneys  belonging  thereto,  whether  already  or  hereafter  to  be  sub- 
scribed or  contributed,  or  in  any  manner  acquired  for  the  purposes 
thereof." 

71.  "  The  board  of  directors  shall  have  full  power,  and  it  shall 
be  their  exclusive  province,  to  prescribe  the  mode  of  receiving,  col- 
lecting, and  expending  the  moneys  and  funds  of  or  owing  to  the 
company,  and  of  drawing  checks,  and  otherwise  disposing  of  the 
funds  and  moneys  which  from  time  to  time  shall  be  in  the  hands  of 
the  bankers  or  treasurer,  or  otherwise  at  the  disposal  of  the  com- 
pany; and  the  board  of  directors  shall  have  full  power  in  all  respects, 
as  they  shall  think  advisable,  to  direct,  control,  and  provide  for  the 
receipt,  custody,  and  issue,  management,  remittance,  and  expenditure 
of  the  moneys  and  funds  of  the  company." 

By-laws  were  made  by  the  directors,  among  which  was  the  follow- 
ing rule:  — 
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"  The  bank  may  accept  lands,  houses,  ships,  shares  in  public  com- 
panies, or  any  other  property,  as  a  security  for  a  debt  absolutely  and 
bona  fide  previously  due  and  owing,  or  as  security  for  the  payment 
of  any  sum  for  which  any  person  or  persons  may  have  rendered  him- 
self or  themselves  liable  to  the  bank;  but  such  security  is  never  to 
be  taken  for  an  original  loan,  nor  are  shares  in  public  companies  so 
accepted  as  security  to  be  transferred  to'  the  bank  so  as  to  involve 
it  in  the  liabilities  of  such  companies." 

Notwithstanding  this  by-law,  it  appeared  to  have  been  the  course 
of  the  Eoyal  Bank  to  make  loans  on  deposit  of  shares.  The  practice 
was  for  the  borrower  to  give  his  promissory  note,  and  deposit  the 
share  certificates  with  deeds  of  transfer  executed  by  him,  the  name 
of  the  transferee  being  left  in  blank,  and  with  a  power  of  attorney 
enabling  a  nominee  of  the  Royal  Bank  to  receive  the  dividends. 
Among  the  shares  so  taken  were  1000  shares  in  the  Asiatic  Banking 
Corporation. 

In  the  early  part  of  1865  it  was  decided  by  one  of  the  Indian 
Courts,  that  securities  of  this  nature  were  invalid  as  against  execu- 
tion creditors  of  the  depositors.  The  directors  of  the  Royal  Bank, 
being  alarmed  at  this,  passed  the  following  resolution  on  the  30th 
of  March,  1865,  at  a  meeting  at  which  six  directors  were  present :  — 

"The  meeting,  having  had  under  consideration  the  system  of 
advancing  loans  upon  shares,  resolved,  that,  with  the  exception 
of  the  shares  of  the  Royal  Bank,  only  the  shares  of  companies 
registered  with  limited  liability,  or  shares  of  companies  incorpo- 
rated by  royal  letters-patent,  should  be  advanced  upon;  that  no 
advances  should  be  made  on  any  shares  on  which  less  than  one- 
half  the  amount  of  the  capital  was  paid,  and  that  any  shares  upon 
which  loans  were  granted  should  be  registered  in  the  name  of  the 
manager  or  in  the  name  of  th$  bank."  This  minute  was  duly 
entered  in  the  minute  book  of  the  directors,  but  was  not  signed  by 
three  directors  nor  entered  in  the  book  of  by-laws. 

The  1000  shares  were  accordingly  transferred  into  the  name  of  the 
Eoyal  Bank;  the  name  of  the  Royal  Bank  being  filled  in,  and  the 
transfer  deeds  executed  by  the  manager  on  behalf  of  the  bank, 
the  common  seal  of  the  bank  not  being  used.  The  transfers  were 
completed,  and  the  shares  registered  in  the  name  of  the  bank  at 
different  times  between  the  11th  of  April,  1865,  and  the  12th  of 
December,  1865.  At  various  times  between  the  11th  of  April,  1865, 
and  the  5th  of  July,  1866,  the  Royal  Bank  sold,  and  received  the 
purchase-money  for,  a  number  of  these  shares,  and  transferred  to 
the  purchasers  the  shares  so  sold.  The  number  held  by  the  bank 
was  thus  reduced  to  606,  of  which  number  the  bank  remained  the 
registered  holder  down  to  the  date  of  the  order  for  winding  up  the 
Asiatic  Bank.  In  July,  1865,  and  February,  1866,  the  Royal  Bank 
received  dividends  on  the  shares  for  the  time  being  standing  in  its 
name. 
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Vice-Chancellor  Stuart  having  refused  to  remove  tlie  name  of  the 
Eoyal  Bank  of  India  from  the  list  of  contributories,  the  present 
appeal  was  brought. 

Sir  C.  J.  Selwyn,  L.  J. :  — 

The  memorandum  of  association  constituting  the  Koyal  Bank  of 
India  declares  its  object  to  be  to  carry  on  the  trade  of  bankers ;  and 
its  power  to  do  everything  incidental  to  the  business  of  banking  is 
expressed  in  the  most  wide  and  unlimited  terms.  Then  the  71st  of 
the  articles  of  association  gives  to  the  directors  powers  of  very 
extensive  and  general  character,  —  in  fact,  to  do  everything  which 
in  their  judgment  should  be  necessary  for  the  purpose  of  carrying 
on  this  business  of  banking.  It  is  argued,  however,  that  the 
by-laws  were  in  a  certain  sense  incorporated  with  the  articles,  and 
that  they  control  the  powers  of  the  directors.  But  it  is  to  be 
observed,  that  the  articles  and  the  memorandum  constitute  the 
whole  of  what  may  be  termed  the  public  document  in  such  a  case 
as  this.  The  memorandum  is,  except  under  very  special  circum- 
stances, not  capable  of  being  altered  at  all,  and  the  articles  are, 
excepting  also  under  special  circumstances,  the  governing  and  bind- 
ing laws  of  the  company.  But  these  by-laws,  to  which  no  one  but 
the  officers  of  the  company  has  access,  not  only  are  not  unalterable 
laws,  but  they  are  laws  which  may  be  from  time  to  time  altered  in 
any  way  by  the  directors  of  the  company  as  they  may  think  fit, 
subject,  it  is  true,  to  the  regulation  that  those  alterations  are  to 
be  entered  in  a  book,  and  signed  by  three  of  the  directors.  It  ap- 
pears that  the  directors  did  pass  certain  by-laws,  which  are  entered 
in  the  book,  with  respect  to  the  nature  of  the  securities  which  they 
should  take,  and  amongst  them  was  one  upon  which  great  reliance  is 
placed.     [His  Lordship  read  the  by-law  set  out  above.] 

Now,  with  respect  to  the  first  question  which  has  been  argued, 
viz.,  as  to  the  capacity  of  a  trading  corporation  to  accept  shares  in 
another  trading  corporation,  it  is  sufficient  for  me  to  say  that  I 
entirely  agree  with  the  judgment  of  Lord  Cairns  in  the  case  of 
Barned's  Banking  Company  (Law  Eep.  3  Ch.  105),  viz.,  that  there 
is  not,  either  by  the  common  or  statute  law,  anything  to  prohibit 
one  trading  corporation  from  taking  or  accepting  shares  in  another 
trading  corporation.,  There  may,  of  course,  be  circumstances  which 
prohibit  or  render  it  improper  for  a  company  to  do  so,  having  regard 
to  its  own  constitution  as  defined  by  its  memorandum  and  articles; 
but  excluding  all  these  considerations,  although  in  the  statute  of 
1862  the  words  "  person  or  persons  "  continually  occur,  still  I  think 
it  must  be  taken  to  include  corporations,  and  looking  at  the  ques- 
tion as  a  mere  abstract  question,  in  my  judgment  there  is  nothing  to 
prevent  a  corporation  from  being  a  shareholder  in  another  trading 
corporation. 

Then  the  question  comes  to  this :  Are  the  terms,  general  purport, 
and  effect  of  the  memorandum  and  articles  of  association  of  the 
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Eoyal  Bank  of  India  such  as  to  render  it  ultra  vires  for  its  directors 
to  do  what  they  have  done  in  this  instance?  In  the  first  place,  I 
apprehend  that  making  advances  upon  shares  in  public  companies 
is  within  the  ordinary  course  of  the  dealing  of  bankers.  This  must 
be  obvious  to  every  one  who  is  familiar  with  the  cases  which  have 
occurred  in  this  Court.  It  appears,  accordingly,  that  this  bank,  in 
the  ordinary  course  of  its  business,  was  in  the  habit  of  advancing 
money  and  taking  as  security  shares  in  different  companies,  and  of 
accepting  those  shares  as  security  either  for  money  advanced  at  the 
time,  or  for  money  which  had  been  previously  advanced;  and  the 
course  of  business  was  that  the  certificates  of  shares  were  deposited 
with  the  bank,  accompanied  by  a  blank  transfer  and  power  of  attor- 
ney, enabling  some  nominee  of  the  bank  to  receive  the  dividends 
which  accrued  due  in  respect  of  those  shares.  Accordingly,  they 
so  received  the  dividends  upon  a  great  number  of  shares  in  the 
Asiatic  Banking  Corporation.  It  appears  that  a  judicial  opinion 
was  afterwards  expressed,  that  in  that  state  of  circumstances, 
unless  a  formal  transfer  was  executed,  the  bank  were  only  in  the 
position  of  equitable  mortgagees,  and  that  the  shares  themselves 
remained  in  the  order  and  disposition  of  the  borrower  or  depositor. 
The  directors  of  the  Eoyal  Bank  of  India,  being  alarmed  by  that 
decision,  accordingly  met,  and  it  appears  that  on  the  30th  of  March, 
1865,  six  directors  having  been  present,  they  passed  a  resolution, 
part  of  which  was,  that  any  shares  upon  which  loans  were  granted 
should  be  registered  in  the  name  of  the  manager,  or  in  the  name  of 
the  bank.  That  resolution  was  duly  passed,  and  entered  in  the  proper 
book  of  the  company  containing  resolutions  of  the  directors.  It  is 
true  that  it  was  not  entered  in  the  shape  of  being  a  repeal  or  altera- 
tion of  the  by-law  which  I  before  mentioned,  nor  was  it  entered  in 
the  book  of  by-laws,  nor  signed  by  three  of  the  directors.  But  the 
substance  of  the  transaction  is  this,  —  that  the  directors,  having 
obtained  certain  securities  in  the  ordinary  course  of  their  business, 
became  alarmed  by  a  judicial  decision  that  those  securities  in  their 
then  shape  were  invalid,  or  liable  to  great  danger,  and  therefore 
they,  exercising,  in  my  judgment,  ordinary  prudence,  came  to  a 
resolution  that  that  danger  should  be  guarded  against  in  the  only 
way  in  which  it  could  be  guarded  against,  viz.,  by  completing  these 
mere  equitable  deposits  by  legal  transfers.  It  appears  to  me  that 
this  was  entirely  within  the  province  of  the  directors,  and  was  an 
exercise  of  a  reasonable  judgment  by  them  under  the  peculiar  cir- 
cumstances in  which  they  were  placed. 

Then  that  resolution,  having  been  passed,  was  afterwards  acted 
upon,  and  a  great  number  of  shares,  of  which  the  bank  had  before  been 
merely  equitable  mortgagees,  were  transferred  to  them.  It  appears 
that  the  transfers  were  made  on  printed  forms,  at  different  intervals 
between  the  11th  of  April  and  the  12tli  of  December,  1865.  It  is  true 
that  those  transfers  are  not  executed  under  the  seal  of  the  company, 
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but  there  is  what  has  been  termed  only  a  wafer  "  For  the  Eoyal  Bank 
of  India,  J.  Gordon,  Manager."  The  transfers  having  been  so  executed, 
it  appears  that  the  bank  caused  itself  to  be  duly  registered  as  a  share- 
holder in  respect  of  these  shares.  Some  of  the  shares  have  been 
sold  and  transferred  by  them  to  purchasers,  and  they  have  received 
the  purchase-money  in  respect  of  those  shares,  and  have  ever  since 
remained  registered  shareholders  as  to  the  rest,  which  are  the  606 
shares  now  in  question,  and  they  have  received  the  dividends  on 
those  shares.  It  has  been  said  by  Mr.  Karslake,  that  the  receipt 
of  the  dividends  is  a  matter  of  no  importance,  because  in  their 
character  of  equitable  mortgagees,  having  in  their  possession  powers 
of  attorney  in  respect  of  those  same  shares,  they  might  have 
received  the  dividends  under  the  powers  of  attorney  as  much  as 
they  did  under  the  transfers.  But  I  think  that  the  sale  of  so  many 
of  these  shares  was,  on  the  part  of  the  bank,  an  unequivocal  act  of 
appropriation  and  acceptance  by  them,  and  although  it  be  true  that 
they  might  have  received  the  dividends  under  the  powers  of  attorney, 
if  those  powers  had  remained  in  force,  it  is  obvious  that  having  sold 
some  of  the  shares  in  the  character  and  capacity  of  registered  share- 
holders, they  must  be  taken  to  have  received  the  dividends  on  the 
remaining  shares  in  the  same  character  and  capacity;  and  it  is 
equally  obvious  that  the  powers  of  attorney  from  the  former  share- 
holders, whose  shares  had  been  transferred  to  the  bank,  were  put  an 
end  to  and  became  inoperative  as  from  the  date  of  those  transfers. 
I  think,  therefore,  under  these  circumstances,  that  any  question  as 
to  the  mode  in  which  the  transfers  were  executed  by  the  bank  or  its 
agent,  becomes  quite  immaterial,  because,  as  was  held  by  the  full 
Court  of  Appeal  in  Coles  v.  Bristowe  (L^/W  Rep.  4  Ch.  3),  where 
shares  have  been  so  accepted,  it  becomes  quite  immaterial  whether 
the  deed  of  transfer  has  been  executed  or  not.  And  then,  in  addi- 
tion to  that,  by  the  45th  section  of  the  Indian  Act  of  1857,  it  is 
declared  that,  "any  contract  which  if  made  between  private  per- 
sons would  be  by  law  required  to  be  in  writing,  and  signed  by  the 
parties  to  be  charged  therewith,  may  be  made  on  behalf  of  the  com- 
pany in  writing,  signed  by  any  person  acting  under  the  express  or 
implied  authority  of  the  company,  and  such  contract  may  be  in  the 
same  manner  varied  or  discharged."  It  has  been  said  that  here 
there  is  no  evidence  of  any  authority;  but  I  think  that  under  the 
circumstances  which  I  have  already  stated,  the  authority  of  the 
bank  is  most  clearly  and  explicitly  proved.  There  is  the  resolu- 
tion of  the  directors,  entered  into,  as  I  have  already  said,  under 
circumstances  which  rendered  it  prudent  and  proper  that  such  a 
resolution  should  be  come  to.  Then  we  have  the  resolution  acted 
upon  by  the  bank,  we  have  them  procuring  themselves  to  be  entered 
as  shareholders,  and  dealing  with  the  shares ;  and  after  that  I  think 
it  impossible  that  it  can  be  argued  with  success  that  there  was  no 
authority  to  their  agents  to  do  what  in  fact  was  done. 


CHAP.  "VIll.J  IN  KB  ASIATIC  BANKING  CORPORATION.  365 

Then  it  is  said  that  the  consequence  is  one  of  very  great  hardship, 
as  involving  the  shareholders  in  the  Eoyal  Bank  of  India  in  a  great 
number  of  liabilities  in  respect  of  other  companies  with  which  they 
have  had  nothing  to  do;  and  many  eases  have  been  suggested  in 
argument,  such  as  that  of  bankers  becoming  partners  in  a  brewing 
company,  or  a  shipping  company,  or  many  other  things  with  which, 
in  their  own  articles  of  association,  they  had  no  connection  what- 
ever. But  I  think  the  answer  to  that  is,  that  such  dangers  are 
necessarily  involved  in  lending  money  upon  securities  of  this  kind. 
Take,  for  instance,  the  common  case  of  a  banker  advancing  money 
upon  the  security  of  a  ship  and  the  freight.  Nothing,  probably, 
would  be  further  from  the  notion  of  the  banker  than  entering  into 
any  transaction  respecting  the  sailing  of  the  ship,  or  receiving 
freight  in  respect  of  that  ship.  But  if  he  is  obliged  to  foreclose 
his  security,  if  he  is  obliged  to  take  possession  of  the  ship,  then, 
as  a  prudent  man,  he  would  necessarily  become  involved  in  the 
management  of  the  sailing  of  the  ship  and  receiving  the  freight,  as 
constituting  the  only  means  by  which  he  could  recover  the  money  he 
had  advanced.  I  may  mention  one  very  familiar  instance,  known 
to  us  all,  that  of  a  well-known  insurance  company.  Having  lent 
money  upon  the  security  of  a  mortgage  on  land  in  Galway,  and 
having  been  obliged  to  foreclose  that  mortgage,  they  became  dealers 
in  land  in  Galway  on  a  very  large  scale.  So  in  this  case,  if  it  is 
once  established  that  it  was  within  the  authority  of  the  directors  to 
lend  money  upon  the  security  of  shares,  it  necessarily  follows  that 
anything  which  was  a  prudent  and  proper  act  for  them  to  do  with  a 
view  to  obtaining  the  benefit  of  such  security,  was  equally  within 
the  scope  of  their  authority.  If  it  could  have  been  shown  that  it 
was  an  act  absolutely  prohibited  by  their  memorandum  or  articles 
of  association,  then,  no  doubt,  a  different  question  would  have 
arisen;  the  act  would  have  been  ultra  vires  and  incapable  of  con- 
firmation or  ratification;  but  in  my  judgment  there  is  no  such 
prohibition,  but,  on  the  contrary,  the  directors  had,  under  the 
memorandum  and  articles  of  association,  powers  so  ample  as  fully 
to  justify  that  which  was  done ;  and  I  think  that  the  mere  circum- 
stance of  their  having  passed  that  by-law,  of  which  no  public  notice 
was  given,  and  which  they  had  power  from  time  to  time  to  alter  as 
they  thought  fit,  cannot  be  construed  as  constituting  any  such  pro- 
hibition, more  especially  when  the  very  same  persons  who  had 
power  to  alter  that  by-law  did,  for  a  reasonable  cause,  pass  the  reso- 
lution under  which  the  acts  now  in  question  were  done. 

The  result,  therefore,  is  that  in  this  case  —  the  company  having 
received  the  shares  in  the  ordinary  course  of  their  business  as 
bankers,  as  a  deposit  or  security  for  moneys  owing  to  them;  the 
directors  having  afterwards,  for  a  reasonable  cause,  and  influenced 
by  the  effect  of  a  judicial  opinion,  and  acting  for  the  benefit  of  the 
company,  and  at  a  meeting  duly  constituted,  resolved  that  those 
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securities  should  be  changed  from  equitable  securities  into  complete 
legal  transfers ;  that  resolution  having  been  acted  on,  and  the  shares 
having  been,  in  fact,  transferred  to  the  Eoyal  Bank  of  India,  and 
accepted  by  them,  and  they  having  been  duly  registered  as  share- 
holders, and  having  taken  the  benefit  of  the  shares,  having  sold 
and  received  the  purchase-money  for  some  of  the  shares,  and  having 
in  their  character  of  registered  shareholders  received  the  dividends  on 
the  remaining  shares  down  to  the  time  of  the  winding  up  —  I  think 
that  the  name  of  the  Koyal  Bank  of  India  was  rightly  included  in 
the  list  of  contributories  in  respect  of  the  remaining  606  shares,  and 
consequently  that  the  appeal  motion  must  be  dismissed  with  costs. 

Sir  G.  M.  GirFAED,  L.  J. :  — 

This  is  an  appeal  by  the  Eoyal  Bank  of  India  seeking  to  have  its 
name  taken  off  the  list  of  contributories  of  the  Asiatic  Bank.  The 
Eoyal  Bank  of  India  is  upon  the  register  of  shareholders;  it  was  put 
there  some  time  ago  in  respect  of  these  particular  shares,  along  with 
others ;  it  has,  as  shareholder,  sold  some  of  the  shares,  and  received 
the  purchase-money,  and  has  received  considerable  sums  of  money 
for  dividends  on  the  rest.  I  quite  agree,  however,  that  all  this 
would  not  make  the  company  a  shareholder  if  the  transaction  was 
ultra  vires. 

The  Eoyal  Bank  of  India  was  constituted  under  the  Indian  Act 
of  Parliament,  which  gets  rid  of  the  difBculties  which  sometimes 
arise  as  to  dealings  with  corporations,  —  I  mean  difficulties  with 
reference  to  the  seal,  and  other  matters  of  that  description.  It  is 
constituted  by  a  memorandum  of  asseciation  and  by  articles  as  a 
bank  for  the  purpose  of  lending  money,  and  that  upon  every  species 
of  security.  From  the  very  nature  of  such  a  company  it  must,  with- 
out more,  be  inferred  that  the  directors  have  all  the  ordinary  powers 
which  the  managers  of  an  ordinary  bank  would  have,  and  you  may 
safely  deal  with  the  managers  of  such  a  bank  upon  that  assumption, 
unless  there  is  something  in  the  articles  to  restrict  their  powers; 
and  here  the  articles  tend  strongly  the  other  way.  If  it  is  sought 
to  import  the  by-laws  into  transactions  with  third  parties,  it  must, 
according  to  the  ordinary  law  of  principal  and  agent,  be  shown  that 
those  third  parties  knew  that  there  was  a  restriction  upon  the  gen- 
eral powers  of  the  agents.  Now,  in  the  first  place,  it  is  not  proved 
that  these  by-laws  were  known  to  the  Asiatic  Bank,  and  therefore 
we  must  assume  that  they  were  not  so  known.  Even  if  they  had 
been  known,  I  think  that  the  subsequent  resolution  which,  although 
not  signed,  is  recorded,  —  passed,  as  it  was,  by  six  directors, —  would 
be  abundantly  sufficient  to  get  rid  of  the  effect  of  these  by-laws.  It 
is  not,  however,  necessary  to  decide  that  point,  for  I  am  clearly  of 
opinion  that  in  the  dealings  between  the  Asiatic  Bank  and  the 
Eoyal  Bank  of  India  all  that  has  to  be  looked  to  is  the  act  of 
Parliament  and  the  memorandum  and  articles  which  constituted  the 
company. 
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What,  then,  was  the  transaction?  I  quite  agree  that  the  Eoyal 
Bank  of  India  had  no  authority  to  speculate  in  shares,  and  that  if  it 
had  gone  upon  the  Stock  Exchange  and  bought  shares  as  a  specula- 
tion, such  a  proceeding  would  have  been  -idtra  vires,  and  all  that  has 
taken  place  would  not  have  been  enough  to  constitute  the  Royal 
Bank  of  India  shareholders  in  this  bank,  or  prevent  them  from 
repudiating  these  shares.  But  the  transaction  was  of  quite  a 
different  nature.  There  was  a  bona  fide  loan  upon  the  deposit 
of  shares.  That  unquestionably  is  a  transaction  within  the  scope 
and  objects  of  the  company,  being  one  within  the  scope  of  every 
ordinary  banking  business.  While  that  goes  on,  and  while  these 
shares  are  in  the  hands  of  the  Eoyal  Bank  of  India,  there  comes  a 
decision  in  a  court  of  law,  from  which  the  Eoyal  Bank  of  India 
infer,  rightly  or  wrongly,  that  their  shares  will  be  in  jeopardy 
unless  they  take  a  transfer  of  them  either  into  the  name  of  their 
manager  or  into  their  own  name.  In  consequence  of  that,  they 
take  the  reasonable  course  of  having  the  shares  transferred  into 
their  own  name,  for  the  purpose  of  making  those  securities  which 
they  had  taken  valid  and  effective,  and  for  no  other  purpose  what- 
ever. Of  course,  although  no  banker  is  authorized  to  become  a 
partner  with  merchants,  or  shipowners,  or  builders,  or  to  engage 
in  transactions  of  that  sort,  yet  he  is  authorized  to  lend  upon  secu- 
rities of  that  description,  and  he  is  authorized  to  take  every  rational 
course  for  the  purpose  of  making  his  securities  good  and  available. 
In  that  way  he  may  become  liable  upon  a  building  contract;  in  that 
way  he  may  become  liable  as  a  shipowner;  in  that  way  he  may 
become  liable  in  respect  of  matters  of  freight,  or,  in  fact,  in  respect 
of  any  matters  connected  with  a  bill  of  lading  which  he  holds  as  a 
security.  I  entirely  found  my  judgment  on  this,  that  it  is  within 
the  scope  of  an  ordinary  tanking  business  to  make  the  loans  which 
have  been  made,  and  to  take  the  deposit  of  shares  as  a  security; 
and  when  the  directors,  having  done  so,  afterwards  took  a  reasona- 
ble and  bona  fide  course  to  realize  those  securities,  they  cannot  now 
turn  round  and  say  that  what  they  did  for  that  purpose  was  ultra 
vires,  and  not  justified  by  their  articles  of  association. 

Upon  these  grounds  I  am  of  opinion  that  the  decision  in  the 
Court  below  was  perfectly  right,  and  that  the  appeal  must  be  dis- 
missed with  costs.  I  must  say  the  justice  of  the  case  is  entirely  in 
this  instance  with  what  the  law  most  clearly  is. 
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FIEST  NATIONAL  BANK  u  NATIONAL  EXCHANGE  BANK. 

(92  U.  S.  122.     1875.) 

Error  to  the  Court  of  Appeals  of  tfie  State  of  Maryland. 
The  plaintiff,  a  national  bank  organized  under  the  laws  of  the 
United  States,  and  doing  business  at  Charlotte,  N.  C,  desiring  to  in- 
crease its  capital  stock,  and  for  that  purpose  to  deposit  with  the 
treasurer  of  the  United  States  at  Washington  $50,000  in  bonds  of 
the  United  States,  employed  Bayne  &  Co.,  of  Baltimore,  as  its  agent, 
to  procure  and  deliver  them  at  the  treasury.  Not  having  money  to 
pay  for  them  at  the  time,  the  plaintiff  sent  its  president,  Wilkes,  to 
Baltimore,  with  a  certificate  previously  prepared  in  Charlotte,  as 
follows :  — 

First  National  Bank  of  Charlotte,  N.  C. 

Charlotte,  Dec.  15,  1865. 
Received,  on  deposit,  from  Bayne  &  Co.,  fifty-five  thousand  United  States 
5-20  bonds,  third  issue,  payable  to  the  order  of  themselves  on  return  of  this 
certificate. 

John  Wilkes, 
Pres.  First  Nat.  Bk.,  Charlotte,  N.  C. 

This  certificate  was  delivered  by  Wilkes  to  Bayne  &  Co.,  in  Balti- 
more, and  on  the  18th  of  December,  1865,  they,  having  indorsed  the 
same,  deposited  it,  together  with  other  securities,  with  the  National 
Exchange  Bank  of  Baltimore,  as  collateral  security  for  a  call  loan  of 
$80,000  then  made  by  that  bank  to  said  fism  of  Bayne  &  Co. 

A  few  days  after  the  delivery  of  said  certificate,  the  plaintiff  de- 
posited in  New  York,  to  the  credit  of  Bayne  &  Co.,  a  sum  sufiicient 
to  pay  the  same,  and  received,  in  January,  1866,  oral  notice  from 
them  that  the  certificate  was  discharged,  and  subject  to  its  order.  In 
March,  1866,  the  plaintiff  received  a  written  notice  to  the  same  effect, 
but  did  not  apply  for  the  surrender  of  said  certificate.  In  April 
following,  Bayne  &  Co.  failed ;  and  the  plaintiff  was  then  notified  by 
the  defendant  tbat  it  held  the  certificate  of  deposit  for  value,  and  de- 
manded the  delivery  of  the  bonds  therein  mentioned. 

Wilkes,  the  president,  was  sent  by  the  plaintiff'  to  Baltimore  to 
negotiate  for  the  return  of  said  certificate.  He  informed  the  defend- 
ant that  it  had  been  satisfied  by  the  payment  to  Bayne  &  Co.,  and 
disavowed  any  legal  liability  on  account  of  same  to  the  defendant. 
To  avoid  suit,  however,  Wilkes  offered  to  pay  $6,000  upon  the  de- 
livery of  the  certificate ;  which  defendant  refused,  but  offered  to  take 
$20,000,  and  threatened  suit  unless  so  settled.  Wilkes  declined  to 
pay  this  sum,  but  asked  for  delay  until  he  could  return  to  Charlotte 
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and  consult  the  directors  of  his  bank.  He  again  returned  to  Balti- 
more, and  new  negotiations  for  compromise  of  the  controversy  between 
the  two  banks  in  regard  to  their  respective  rights  to  the  certificate 
were  opened.  Wilkes  ascertained  that  the  defendant  held,  among  its 
collaterals  from  Bayne  &  Co.,  a  large  number  of  shares  of  Washing- 
ton, Alexandria  and  Georgetown  Railroad  stocks,  the  market-value 
of  which  had  been  seriously  depressed  by  the  failure  of  Eayne  &  Co. 
Having  informed  himself  in  regard  to  the  condition  of  the  stock  and 
its  supposed  value,  and  after  one  or  two  interviews  with  the  president 
and  directors  of  the  defendant,  it  was  finally  agreed  that  the  plaintiff 
should  take  four  hundred  shares  of  the  Washington,  Alexandria  and 
Georgetown  Railroad  stock,  and  one  thousand  shares  of  the  Maryland 
Anthracite  stock,  the  same  heing  valued  at  $40,000 ;  and  one  hundred 
and  twenty-five  shares  of  the  stock  of  the  plaintiff,  valued  at  f  15,000, 
—  the  latter,  inasmuch  as  he  was  advised  that  a  national  bank  could 
not  buy  its  own  stock,  to  be  taken  by  Wilkes  himself ;  thus  making 
$65,000.  Upon  the  basis  of  this  settlement,  the  defendant  was  to 
deliver  to  Wilkes  the  certificate  held  by  it  for  the  $56,000  United 
States  bonds.  The  plaintiff  ^aid  to  the  defendant  the  sum  of  $40,000 
according  to  the  terms  of  the  above  settlement,  and  received  the  certi- 
ficates for  one  thousand  shares  coal  stock.  The  four  hundred  shares 
of  railroad  stock  were  not  then  delivered,  there  being  a  suit  about  it 
at  the  time  of  the  agreement  which  prevented  all  transfers ;  but  it 
was  regarded  and  treated  by  both  parties  as  belonging  to  the  plaintiff. 

In  September,  1869,  nearly  three  years  after  the  date  of  the  settle- 
ment, suit  was  brought  by  the  plaintiff  in  the  Superior  Court  of 
Baltimore  City  to  recover  the  $40,000  paid  by  it  to  the  defendant  in 
pursuance  of  the  arrangement  above  stated.  At  the  request  of  the 
plaintiff,  the  court  granted"  the  following  propositions  of  law :  — ■ 

First,  That  if  the  plaintiff  agreed  to  purchase  for  $40,000  the  rail- 
.road  and  coal  stock,  and  paid  that  sum,  then  the  court  must  find  for 
the  plaintiff  for  that  amount,  provided  the,  court  shall  find  that  the 
defendant  knew  the  plaintiff  to  be  a  national  bank,  and  shall  further 
find  that  the  certificate  of  deposit  was  delivered  up  in  consequence  of 
said  contract,  if  by  said  contract  no  part  of  the  $40,000  was  to  be 
paid  for  the  certificate. 

Second,  That  if  the  plaintiff  agreed  to  purchase  the  said  stock  for 
$40,000,  and  Wilkes  also  agreed  to  purchase  for  $15,000  one  hundred 
and  twenty-five  shares  of  plaintiff's  stock,  and  the  inducement  to  both 
agreements  was  Wilkes's  desire  to  obtain  the  certificate  of  deposit, 
and  he  did  so  obtain  it,  that  does  not  inure  to  make  the  first  contract 
valid,  provided  the  court  shall  find,  that,  by  the  first-mentioned  con- 
tract, the  consideration  for  which  the  sum  of  $40,000  was  to  be  paid 
was  the  railroad  and  coal  stock,  and  that  no  part  of  said  sum  was  to 
be  paid  for  the  certificate  of  deposit. 

Third,  That  if  the  plaintiff,  in  order  to  compromise  the  certificate 
of  deposit,  agreed  to  purchase  it  and  the  railroad  and  coal  stock'  for 
VOL.  I. — 24 
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$40,000,  and  paid  the  money,  then  the  plaintiff  is  entitled  to  recover 
so  much  of  said  sum  as  the  court  shall  find  was  paid  for  said  stock. 

The  court  found  for  the  defendant,  and  rendered  a  judgment  in  its 
favor,  which  the  Court  of  Appeals  affirmed :  whereupon  the  case  was 
brought  here  by  writ  of  error. 

Mr.  J.  Upshur  Dennis  and  Mr.  John  Scott,  Jr.,  for  the  plaintiff  in 
error :  The  determination  of  the  validity  of  the  transaction  involved 
in  this  case  must  necessarily  depend  upon  the  construction  of  the 
National  Banking  Law. 

The  eighth  section  of  that  law  enumerates  the  powers  which  a 
national  bank  can  exercise.  Every  other  power  is  as  much  withheld 
as  if  it  was  in  express  terms  prohibited.  Pearce  v.  Mad.  &  Ind.  R.  R. 
(21  How.  442) ;  Bank  of  Augusta  v.  EarU  (13  Pet.  587)  ;  Perrine  v. 
Ches.  &  Del.  Canal  Co.  (9  How.  184)  ;  Penn.,  Del.  &  Md.  Steam 
Nav.  Co.  (8  G.  &  J.  319). 

No  clause  gives  it  power  to  purchase  stocks  :  on  the  contrary,  the 
authority  specifically  conferred  on  it  to  buy  exchange,  coin,  and  bul- 
lion, raises  the  conclusive  presumption  that  the  omission  of  that 
power  was  intentional.     Expressio  unius  exclusio  alterius. 

Conceding  that  the  two  agreements  — the  one  for  the  abandonment 
of  the  claim,  and  the  other  for  the  purchase  of  stock  —  may  be  insep- 
arably united,  it  is  insisted  that  the  court  below  erred  in  holding  that 
a  power  to  acquire  stocks  is  incidental  to  that  of  providing  for  the 
discharge  of  a  disputed  claim  by  way  of  compromise.  Taking  any- 
thing from  the  defendant  but  a  release  or  a  discharge,  transcends  the 
limits  of  necessary  powers,  and  enables  a  corporation  to  accomplish 
indirectly  that  which  was  intended  to  be  prohibited.  Upon  the  prin- 
ciple which  underlies  the  opinion  of  the  Court  of  Appeals,  it  may  be 
said  that  a  corporation  has,  as  an  incident  to  the  power  to  discharge 
its  indebtedness,  that  of  acquiring  the  requisite  funds ;  and,  as  a  legi- 
timate means  of  so  doing,  the  privilege  of  engaging  in  business  of  any. 
kind,  provided  its  real  and  bona  fide  object  is  to  meet  outstanding  de- 
mands against  it.  This  line  of  argument  would  give  these  creatures 
of  the  statute  every  power  the  exercise  of  which  is  not  in  positive 
terms  forbidden. 

The  true  doctrine  is,  that  an  implied  or  incidental  power  must  be 
deducible  from  the  grant,  and  fairly  within  its  scope,  —  partake  of  the 
same  character  as  the  specifically  granted  powers,  but  not  enlarge 
them,  and  tend  naturally  to  secure  the  same  result.  A  power  to  dis- 
charge may  embrace  that  of  making  a  payment  of  any  kind  whatever, 
but  not  that  of  purchasing  or  acquiring.  That  is  a  distinct  and  sub- 
stantive power  of  an  entirely  different  nature.  Pearce  v.  Mad.  & 
Ind.  R.  R.  {supra)  ;  East  Anglian  Rys.  v.  Eastern  Counties  Ry.  (7 
Eng.  Law  &  Eq.  508)  ;  Hood  v.  N.  Y.  &  N.  H.  R.  R.  (22  Conn.  1 ;  id. 
502)  ;  Russell  v.  Topping  (5  McLean,  197) ;  Clark  v.  Farrington  (11 
Wis.  323)  ;  Beatty  v.  Knoivles  (4  Pet.  167). 

The  precise  proposition  involved  in  this  controversy  has  been  de- 
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cided  in  Talmage  v.  Pell  (3  Seld.  328).  See  also  Fowler  v.  Scully 
(72  Penn.  461)  ;  Shoemaker  v.  National  Mechanics'  Bank  (2  Abb. 
C.  C.  422)  ;  Shinkle  v.  First  National  Bank  of  Ripley  (22  Ohio,  516) ; 
Wiley  V.  First  National  Bank  of  Brattlehord'  (47  Vt.  562) ;  First 
National  Bank  of  Lyons  v.  Ocean  National  Bank  (N.  Y.  Ct.  of  Ap., 
Albany  Law  Jour.,  April  17,  1875). 

The  Court  of  Appeals  of  Maryland,  in  Weckler  v.  First  National 
Bank  of  Hagerston,  decided  at  the  April  Term,  1875,  but  not  yet  re- 
ported, has  changed  its  former  views,  and  recognizes  and  enforces  the 
doctrine  announced  in  Talmage  v.  Pell  (supra). 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court :  — 

The  question  presented  for  our  consideration  in  this  case  is, 
whether  a  national  bank,  organized  under  the  National  Banking  Act, 
may,  in  a  fair  and  bona  fide  compromise  of  a  contested  claim  against 
it  growing  out  of  a  legitimate  banking  transaction,  pay  a  larger  sum 
than  would  have  been  exacted  in  satisfaction  of  the  demand,  so  as  to 
obtain  by  the  arrangement  a  transfer  of  certain  stocks  in  railroad 
and  other  corporations ;  it  being  honestly  believed  at  the  time,  that, 
by  turning  the  stocks  into  money  under  more  favorable  circumstances 
than  then  existed,  a  loss,  which  would  otherwise  accrue  from  the 
transaction,  might  be  averted  or  diminished.  Such,  according  to  the 
finding  below,  was  the  state  of  facts  out  of  which  this  suit  has  arisen. 
That  finding  is  conclusive  upon  us. 

A  national  bank  can  "  exercise  by  its  board  of  directors,  or  duly 
authorized  officers  or  agents,  subject  to  law,  all  such  incidental 
powers  as  shall  be  necessary  to  carry  on  the  business  of  banking,  by 
discounting  and  negotiating  promissory  notes,  drafts,  bills  of  ex- 
change, and  other  evidences  of  debt ;  by  receiving  deposits ;  by  buy- 
ing and  selling  exchange,  coin,  and  bullion ;  by  loaning  money  on 
personal  security ;  and  by  obtaining,  issuing,  and  circulating  notes  " 
(Rev.  Stat.,  sect.  5136,  par.  7;  15  Stat.  101,  sect.  8).       . 

Authority  is  thus  given  to  transact  such  a  banking  business  as  is 
specified,  and  all  incidental  powers  necessary  to  carry  it  on  are 
granted.  These  powers  are  such  as  are  required  to, meet  all  the  legi- 
timate demands  of  the  authorized  business,  and  to  enable  a  bank  to 
conduct  its  affairs,  within  the  general  scope  of  its  charter,  safely  and 
prudently.  This  necessarily  implies  the  right  of  a  bank  to  incur 
liabilities  in  the  regular  course  of  its  business,  as  well  as  to  become 
the  creditor  of  others.  Its  own  obligations  must  be  met,  and  debts 
due  to  it  collected  or  secured."  The  power  to  adopt  reasonable  and 
appropriate  measures  for  these  purposes  is  an  incident  to  the  power 
to  incur  the  liability  or  become  the  creditor.  Obligations  may  be 
assumed  that  result  unfortunately.  Loans  or  discounts  may  be  made 
that  cannot  be  met  at  maturity.  Compromises  to  avoid  or  reduce 
losses  are  oftentimes  the  necessary  results  of  this  condition  of  things. 
These  compromises  come  within  the  general  scope  of  the  powers 
committed  to  the  board  of  directors  and  the  officers  and  agents  of 
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the  bank,  and  are  submitted  to  their  judgment  and  discretion,  except 
to  tlie  extent  that  they  are  restrained  by  the  charter  or  by-laws. 
Banks  may  do,  in  this  behalf,  whatever  natural  persons  could  do 
under  like  circumstances. 

To  some  extent,  it  has  been  thought  expedient  in  the  National 
Banking  Act  to  limit  this  power.  Thus,  as  to  real  estate,  it  is  pro- 
vided (Rev.  Stat.  sect.  5137 ;  13  Stat.  107,  sect.  28)  that  it  may  be 
accepted  in  good  faith  as  security  for,  or  in  payment  of,  debts  pre- 
viously contracted ;  but,  if  accepted  in  payment,  it  must  not  be  re- 
tained more  than  five  years.  So  while  a  bank  is  expressly  prohibited 
(sect.  5201 ;  13  Stat.  110,  sect.  35)  from  loaning  money  upon  or  pur- 
chasing its  own  stock,  special  authority  is  given  for  the  acceptance 
of  its  shares  as  security  for,  and  in  payment  of,  debts  previously 
contracted  in  good  faith ;  but  all  shares  purchased  under  this  power 
must  be  again  sold  or  disposed  of  at  private  or  public  sale  within  six 
months  from  the  time  they  are  acquired. 

Dealing  in  stocks  is  not  expressly  prohibited ;  but  such  a  prohibi- 
tion is  implied  from  the  failure  to  grant  the  power.  In  the  honest 
exercise  of  the  power  to  compromise  a  doubtful  debt  owing  to  a  bank, 
it  can  hardly  be  doubted  that  stocks  may  be  accepted  in  payment  and 
satisfaction,  with  a  view  to  their  subsequent  sale  or  conversion  into 
money  so  as  to  make  good  or  reduce  an  anticipated  loss.  Such  a 
transaction  would  not  amount  to  a  dealing  in  stocks.  It  was,  in 
effect,  so  decided  in  Fleckner  y.  Bank  U.  S.  (8  Wheat.  351),  where  it 
was  held  that  a  prohibition  against  trading  and  dealing  was  nothing 
more  than  a  prohibition  against  engaging  in  the  ordinary  business  of 
buying  and  selling  for  profit,  and  did  not  include  purchases  resulting 
from  ordinary  banking- transactions.  For  this  reason,  among  others, 
the  acceptance  of  an  indorsed  note  in  payment  of  a  debt  due  was  de- 
cided not  to  be  a  "  dealing "  in  notes.  Of  course,  all  such  transac- 
tions must  be  compromises  in  good  faith,  and  not  mere  cloaks  or 
devices  to  cover  unauthorized  practices. 

It  is  diflftcult  to  see  how  a  debt  due  from,  or  a  contested  obligation 
resting  upon  a  bank,  occupies  any  different  position  in  respect  to  this 
power  of  adjustment  and  compromise  from  that  of  a  debt  owing  to  it. 
The  object  in  both  cases  is  to  get  rid  of  or  reduce  an  apprehended 
loss  growing  out  of  legitimate  business  ;  and  it  would  seem  that 
whatever  might  be  done  in  the  one  case  ought  not  to  be  excluded 
from  the  other  under  the  same  circumstances.  Often  a  discharge  by 
a  bank  of  its  own  obligation  creates  a  debt  due  to  it  from  another. 
Such  was  the  case  here.  Bayne,  without  authority,  transferred  to 
the  defendant,  as  collateral  security  for  his  indebtedness,  a  certificate 
of  deposit  issued  to  him  by  the  plaintiff,  and  afterwards  collected  the 
money  due  upon  the  certificate  from  the  plaintiff  without  disclosing 
the  transfer.  Any  payment  by  the  plaintiff  to  the  defendant,  there- 
fore, in  discharge  of  its  liability  upon  the  certificate,  became  a  lawful 
charge  against  Bayne.    He  was  insolvent.    It  was,  on  this  account, 
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not  only  the  right,  but  the  duty,  of  the  officers  and  agents  of  the 
plaintiff  to  protect  by  their  arrangements,  as  far  as  possible,  the 
stockholders  whose  interests  they  represented.  This  was  necessarily 
left  to  their  judgment  and  discretion.  No  question  of  good  faith  is 
involved.  The  transaction  for  all  the  purposes  of  this  suit  must  be 
taken  to  have  been,  in  fact,  what  it  purports  to  be,  —  a  fair  and  hon- 
est compromise  of  an  outstanding  claim,  with  a  view  to  ultimate 
protection  against '  an  impending  loss.  As  such,  we  think  it  was 
within  the  corporate  powers  of  the  bank,  and  that  the  Court  of 
Appeals  did  not  err  in  so  holding. 

Judgment  affirmed. 
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CHAPTER  IX. 
POWERS  AND  LIABILITIES  OF  A  CORPORATION. 


IN    RESPECT  OF  HOLDING  ITS   OWN  STOCK. 


EAILEOAD  COMPANY  v.   MAESEILLES. 
(84  III.  145.    1876.) 

Appeal  from  the  Circuit  Court  of  La  Salle  County. 

Mk.  Justice  Walker  delivered  the  opinion  of  the  Court :  — 

On  the  first  day  of  August,  1871,  appellant,  by  its  president, 
executed  an  agreement,  in  writing,  with  appellee.  Appellant,  in 
the  agreement,  recites  and  acknowledges  the  fact  that  appellee 
had  issued  bonds  of  the  town  to  the  amount  of  $10,000,  bearing 
ten  per  cent  interest,  and  payable  in  ten  years,  and  had  delivered 
the  same  to  the  company;  and  that  the  sole  consideration  for  the 
issuing  and  delivery  of  the  bonds  was,  that  the  company  should 
construct  and  put  into  operation  a  railroad  from  Pekin  to  Chicago, 
through  the  town  of  Marseilles,  in  the  State  of  Illinois;  and  that 
the  company  had  sold  the  bonds  and  used  the  proceeds  thereof  in 
grading,  or  partly  grading  a  railroad  from  Pekin  to  Marseilles; 
and  that  the  company  had  entered  into  a  contract  with  Ralph 
Plumb,  by  which  he  had  agreed  to  construct  the  same  from  Streator 
to  Chicago,  the  following  year. 

The  company  there  agrees  and  binds  itself,  that  if,  from  any 
cause,  it  should  fail  to  construct  the  road  from  Pekin  to  the  town 
of  Marseilles,  it  should  pay  to  the  president  and  trustees  of  the 
.  town  of  Marseilles,  for  the  use  of  the  town,  the  sum  of  money  the 
company  had  received  on  the  sale  of  the  bonds,  and  the  interest 
accrued  thereon,  upon  the  tender,  by  the  town,  of  the  stock  issued 
to  the  town  by  the  company. 

Appellee,  on  the  19th  of  September,  1873,  brought  suit  on  this 
agreement,  to  recover  the  money.  It  was  averred  that  the  time  for 
constructing  the  road  had  expired,  but  it  had  not  been  built.  It 
was  also  averred  that  appellee  had  tendered  a  return  of  the  stock 
and  had  demanded  the  money,  but  the  company  refused  to  receive 
the  stock  or  pay  the  money. 
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After  filing  a  demurrer  to  the  declaration,  which  was  overruled, 
defendant  filed  several  pleas.  The  first  denied  the  tender.  The 
second  averred  that  the  contract  was  executed  without  any  good  or 
valuable  consideration.  The  third  plea  set  up  that  the  time  for 
constructing  the  road,  as  agreed  between  the  company  and  Plumb, 
had  not  elapsed.  The  fourth  plea  averred  that  the  time  for  build- 
ing the  road  had  been  extended.  Issues  to  the  country  were  joined 
on  the  first,  third,  and  fourth  pleas,  and  a  demurrer  was  filed  to  the 
second,  which  the  court  sustained,  and  appellant  abided  by  its  plea. 
A  trial  was  had,  resulting  in  a  verdict  and  judgment  in  favor  of 
plaintiff,  and  defendant  appeals. 

It  is  urged  that  there  was  no  time  named  in  the  agreement  for 
the  completion  of  the  road.  The  instrument  states  that  Plumb  had 
contracted  to  construct  the  road  the  following  year;  and  as  the 
agreement  was  executed  in  1871,  no  other  reasonable  conclusion  can 
be  reached,  than  it  was  to  be  completed  during  the  year  of  1872. 
This  is  manifest  from  the  language  employed.  It  will  bear  no 
other  construction.  It  then  provides,  that  if  the  road  should  not 
be  constructed,  the  company  would  refund  the  money,  with  interest. 
When  constructed?  Obviously  within  the  time  specified.  Why 
name  the  time  within  which  Plumb  had  agreed  to  complete  it,  if 
not  to  fix  the  time  when  the  company  would  pay  the  money  if  not 
completed?  The  recital  was  evidently  made  for  some  purpose,  and 
what  other  could  have  induced  it?  The  presumption  is,  that  the 
parties  intended  to  fix  a  period  when  the  tender  might  be  made  and 
the  money  demanded.  We  cannot  conclude  that  it  was  intended 
that  the  time  should  remain  undetermined  for  all  coming  time. 
Rational  persons  and  the  most  ordinary  business  men  would  not 
do  so  absurd  a  thing  as  that.  It  seems  to  us,  therefore,  to  be 
obvious,  that  a  fair  and  reasonable  interpretation  of  the  agreement 
is,  that  -if  the  road  was  not  constructed  according  to  Plumb's  agree- 
ment, during  the  year  1872,  the  money  should  then  be  payable 
on  an  offer  to  return  the  stock  and  its  being  tendered  to  the 
company. 

It  is  urged  that  the  court  below  erred  in  sustaining  the  demurrer 
to  appellant's  second  plea.  It  averred  that  the  instrument  sued  on 
was  executed  without  any  good  or  valuable  consideration  whatever; 
that  plaintiff  was  a  legally  organized  municipal  corporation,  which 
had  voted,  to  subscribe  $10,000  to  the  capital  stock  of  defendant's 
road,  and  to  issue  the  bonds  of  the  town  to  the  amount  of  $10,000, 
to  pay  for  such  subscription,  and  that  the  vote  was  had,  the  sub- 
scription made,  and  the  bonds  issued  in  pursuance  to  the  statute  in 
such  case  made  and  provided;  and  the  bonds  so  issued  were,  there- 
after, and  before  the  execution  of  the  agreement  sued  on,  and  in 
pursuance  of  the  power  and  authority  aforesaid,  delivered  by  the 
plaintiff  to  defendant,  as  a  payment  upon  its  subscription  to  the 
capital  stock  of  the  defendant,  and  for  no  other  purpose,  cause,  or 
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consideration  whatever,  and  that  it  was  not  a  condition  upon  which 
the  vote  was  taken,  the  subscription  was  made,  the  bonds  were 
issued  or  delivered,  that  the  defendant  should  construct  or  put  in 
operation  a  railroad  from  Pekin  to  Chicago  by  way  of  Marseilles,  or 
the  construction  or  putting  into  operation  a  railroad  from  and  to 
such  points,  by  way  of  Marseilles,  constituted  no  part  of  the  consid- 
eration for  the  issuing  of  the  bonds  and  the  delivery  thereof,  as 
recited  in  the  plaintiff's  declaration;  that  by  so  subscribing  to  the 
capital  stock  plaintiff  became  a  stockholder  in  defendant's  road,  and 
the  bonds  were  delivered  and  received  as  a  payment  upon  such  sub- 
scription; and  the  plea  avers  that  the  subsequent  execution  and 
delivery,  by  the  defendant,  of  the  instrument  in  writing,  to  the 
plaintiff,  was  without  any  good  or  valuable  consideration  whatever, 
and  which  defendant  had  no  authority  to  make. 

The  declaration,  after  setting  out  the  instrument  sued  on,  avers 
that  the  consideration  for  the  execution  of  the  same  was  that 
expressed  in  the  deed.  It  then  becomes  necessary  to  inquire  what 
was  the  consideration  thus  mentioned.  The  agreement  contains 
several  recitals  which  may  have  and  probably  did  operate  as 
inducements  to  the  making  of  the  contract,  but  it  is  manifest  that 
the  consideration,  as  therein  expressed,  was  the  surrender  of  the 
shares  of  stock,  held  by  the  town,  in  case  the  road  was  not  com- 
pleted in  the  time  specified.  What  had  preceded,  in  the  way  of 
recital,  formed  no  part  of  the  consideration,  and  it  did  not  matter 
whether  such  recitals  were  true  or  untrue.  Kor  could  defendant,  by 
denying  them  or  any  of  them,  form  a  material  issue.  A  defendant 
must  always  tender  a  material  issue,  before  the  plaintiff  can  be 
compelled  to  accept  it.  It  was  immaterial  what  was  the  considera- 
tion which  induced  appellee  to  subscribe  and  pay  for  the  stock,  as 
this  was  a  sale  of  the  stock  by  appellee,  and  was  a  purchase  thereof 
upon  the  terms  specified.  The  averments  of  the  plea  clearly  fail  to 
show  a  want  of  consideration.  Appellee  had  the  stock,  which  is  not 
denied,  and  from  the  averments  of  the  plea  appellee  had  paid  the 
company  in  full  for  it.  It  is  not  averred  there  were  any  false  or 
fraudulent  representations  made  by  appellee;  and  it  is  not  d.enied 
tTiat  appellee  offered  to  return  the  stock  after  the  time  for  build- 
ing the  road  had  elapsed,  and  appellant  had  failed  to  perform. 
This  plea  presented  no  defence,  and  the  demurrer  was  properly 
sustained. 

Nor  does  the  averment  at  the  close  of  the  plea,  that  the  company 
had  no  power  to  make  the  contract,  in  anywise  render  it  a  good  plea. 
We  entertain  no  doubt  that  a  railroad  company  may,  for  legitimate 
purposes,  purchase  shares  of  stock  which  have  been  issued  to  indi- 
viduals. Such  is  believed  to  have  been  the  general  custom  of  such 
bodies,  nor  have  we  known  the  power  to  have  been  questioned. 
There  is  nothing  in  this  plea  to  show  that  this  purchase  was  not 
for   legitimate  purposes.     If  the  shares  issued   to  appellee  were  a 
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consideration  to  support  the  contract  for  the  delivery  of  the  bonds 
to  the  company,  and  that  they  were  cannot  be  questioned,  then  why 
was  not  the  sale  of  the  same  shares,  by  the  village  to  the  company, 
a  sufficient  consideration  to  sustain  this  agreement?  We  are  unable 
to  perceive  any  reason. 

It  is  next  urged,  that  the  town  authorities  had  disabled  themselves 
from  delivering  the  stock,  by  contracting  to  sell  it  to  Plumb.  It  is 
claimed  that  the  indorsements  by  him,  on  the  back  of  the  agreement, 
amounted  to  a  sale  to  him.  We  think  the  effect  of  these  indorse- 
ments is  misconceived.  The  authorities  of  the  town  seem  to  have 
supposed  that  Plumb  had  some  interest  in  the  transaction,  as  he  was 
a  contractor  for  the  construction  of  the  road,  and  hence  they  were 
desirous  to  have  his  assent,  which  he  gave,  on  the  conditions  speci- 
fied. He  by  no  means  agreed  to  purchase  and  pay  for  the  stock, 
or  any  portion  of  it.  Nor  do  we  see  that  he  bound  himself  to  do 
any  act,  but  simply  consented  that  the  company  should  refund  the 
money,  and  he  would  receive  the  stock. 

We  are  at  a  loss  to  see  in  what  manner  it  became  necessary  to  the 
force  of  the  instrument  that  he  should,  in  anywise,  consent  to  it. 
He  does  not .  seem  to  have  had  any  controlling  power  over  the  com- 
pany, or  its  acts  or  agreements.  The  company  was  bound  by  the 
contract  made  by  its  president,  and  we  cannot  perceive  how  Plumb 
could  control  his  acts.  These  indorsements  made  by  Plumb,  so  far 
as  we  can  see,  were  wholly  nugatory,  and  had  no  effect  whatever. 
The  indorsements  were  no  more  than  that  of  any  other  stranger  to 
the  agreement. 

What  has  been  said  in  reference  to  the  necessity  of  Plumb's 
consent  to  the  contract  applies  to  his  inserting  the  condition  that 
it  was  to  be  on  the  terms  that  the  road  should  be  constructed  within 
the  time  specified  in  the  contract,  or  within  such  further  time  as 
should  be  agreed  upon  for  its  construction.  It  did  not  matter,  in 
the  slightest  degree,  what  terms  or  conditions  he  inserted  in  his 
consent^  as  it  in  nowise  affected  the  agreement  between  other  parties. 
He  was  only  stating  what  he  desired  and  consented  to,  and  not  what 
the  company  would  consent  to;  but  he  acted  for  himself,  and  not  for 
the  company. 

The  tender  of  the  stock  and  the  demand  of  the  money  were 
sufficiently  proved.  We  fail  to  perceive  any  error  in  this  record, 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

(84  m.  643.) 

Pee  Curiam:  — 

On  considering  the  petition  heretofore  filed,  we  granted  a  rehear- 
ing to  further  consider  the  question,  whether  the  railroad  company 
had  the  power  to  contract  for  and  purchase  shares  of  stock  of  its 
own  company.     We  have  again  fully  examined  the  question,  and, 
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after  considering  the  arguments  and  authorities  bearing  on  the  ques- 
tion, we  will  proceed  to  announce  our  conclusions  thus  reached. 

The  rule  is  familiar,  and  is  not  contested,  that  such  bodies  can 
only  exercise  such  powers  as  may  be  conferred  by  the  legislative 
body  creating  them,  either  in  express  terms  or  by  necessary  impli- 
cation; and  the  implied  powers  are  presumed  to  exist  to  enable  such 
bodies  to  carry  out  the  express  powers  granted,  and  to  accomplish 
the  purposes  of  their  creation.  Such  being  the  rule,  the  question 
arises,  whether  this  corporate  body  might  make  such  a  purchase,  or 
is  it  outside  of,  and  beyond  the  limit  of  its  power? 

Appellant  has  referred  us  to  a  number  of  cases  in  our  own  court, 
in  which  it  has  been  held  that  such  organizations  have  no  power  to 
release  subscribers  for  their  stock  from  paying  therefor  and  from 
their  subscriptions;  that,  when  such  subscriptions  are  intended  to 
be  fictitious,  or  the  subscribers  are  released  from  payment,  it  oper- 
ates as  a  wrong,  if  not  a  fraud,  on  the  other  subscribers  for  stock 
in  the  same  company.  But  here,  the  stock  had  been  subscribed, 
paid  for,  and  certificates  thereof  issued  to,  and  they  were  owned 
and  held  by,  the  village  at  the  time  this  contract  was  entered  into 
and  executed.  So,  the  question  is  not,  whether  appellant  may 
release  the  village  from  paying  for  and  receiving  shares  subscribed 
for,  but  whether  appellant  has -power  to  purchase  shares  of  its  own 
stock,  paid  for,  issued  to,  and  held  by  the  village. 

In  the  case  of  Taylor  v.  Miami  Exportation  Co.  (6  Ohio,  (Ham- 
mond's R.)  83),  it  was  held  that  a  banking  corporation  might  law-, 
fully  receive  shares  of  its  own  stock  from  a  solvent  debtor  in 
discharge  of  his  indebtedness.  The  court  went  further,  and  held 
that,  where  a  large  number  of  shares  had  been  issued  to  enable  the 
holder  to  vote  for  certain  persons  for  directors  at  an  approaching 
election,  and,  after  the  holder  had  thus  voted,  the  money  paid  for 
the  shares  was  returned  to  him,  and  he  restored  the  shares  to  the 
bank,  as  there  was  no  loss  sustained  by  the  transaction,  and  the 
result  of  the  election  was  not  changed,  and  whilst  the  court  con- 
demned the  transaction,  it  held  that  equity  could  afford  no  relief,  as 
no  one  had  been  injured.  It  was  also  held  in  that  case  that,  where 
the  shares  of  the  company  were  transferred  to  it  in  payment  of  such 
indebtedness,  the  corporation  might  hold  and  sell  it  as  it  did  its 
other  property. 

In  the  case  of  the  City  Bank  of  Columbus  v.  Bruce  (17  N.  T.  507), 
it  appeared  that  the  board  of  directors  passed  a  resolution  that  all 
stockholders  indebted  to  the  bank  on  stock  notes,  by  a  specified  day, 
might  pay  such  debts  to  the  bank  in  its  shares  of  stock,  at  a  named 
per  cent,  and  that  not  far  from  half  of  the  stock  of  the  bank  was 
thus  surrendered;  and  the  court  held,  there  was  no  ground  for  ques- 
tioning the  validity  of  the  transaction;  that  no  rule  of  common  law 
or  any  provision  of  the  charter  forbade  it;  and  the  Ohio  case  is 
referred  to  and  approved  by  the  court. 
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In  the  case  of  WilliMns  v.  The  Savage  Manufacturing  Co.  (3  Md. 
Ch.  E.  452),  it  was  held  that  banking  corporations  had  the  right  to 
take  shares  of  their  own  stock  in  pledge  or  payment  of  indebtedness 
to  the  corporation,  and  to  reissue  the  same.  On  the  latter  proposi- 
tion Ex  parte  Holmes  (5  Cow.  426)  is  referred  to  by. the  court  in 
its  support. 

In  the  case  of  The  State  v.  Smith  (48  Vt.  E.  266),  it  was  held, 
that  where  a  railroad  company  had  purchased  2350  shares  of  the 
stock  of  the  company,  the  stock  did  not  merge,  and  the  legality  of 
the  purchase  seems  to  be  recognized  by  the  court.  And  in  further 
support  of  the  rule,  see  Angell  &  Ames  on  Corp.  §  280,  where  it  is 
said  it  is  one  of  the  corporate  powers  that  may  be  legally 
exercised. 

If,  then,  as  in  the  cases  above  referred  to,  a  bank  may  purchase 
and  hold  its  own  shares,  no  reason  is  perceived  why  a  railroad  cor- 
poration may  not  do  the  same  thing,  and  the  case  of  The  State  v. 
Smith  (supra)  was  the  purchase  of  stock  by  a  railroad  company, 
and  of  shares  of  its  own  stock.  These  authorities,  we  think,  fully 
recognize  the  power  of  the  directors  of  a  company,  when  not  pro- 
hibited by  their  charter,  to  purchase  shares  of  stock  of  their  com- 
pany. It  falls  within  the  scope  of  the  power  of  the  directors  to 
manage  and  control  the  affairs  and  property  of  the  company  for  the 
best  interests  of  the  stockholders,  and  when  they  liave  thus  acted, 
we  will  presume,  until  the  contrary  is  shown,  that  the  purchase  was 
for  legitimate  and  authorized  purposes. 

If  it  were  shown  that  the  purchase  was  made  to  promote  the 
interests  of  the  officers  of  the  company  alone,  and  not  the  stock- 
holders generally,  or  if  for  the  benefit  of  a  portion  of  the  stock- 
holders and  not  all,  or  for  the  injury  of  all  or  only  a  portion  of 
them,  or  if  it  operated  to  the  injury  of  creditors,  or  would  defeat 
the  end  for  which  the  body  was  created,  or  if  it  was  done  for  any 
other  fraudulent  purpose,  then  chancery  could  interfere.  In  such 
case,  Melvin  v.  The  Lamar  Ins.  Co.  (80  111.  446),  and  other  cases 
in  chancery  referred  to  in  appellant's  brief,  would  apply,  but  the 
defence  cannot  be  made  at  law.  The  case  of  Belford  Railroad  Co. 
V.  Bower  (48  Pa.  St.  R.  29)  was  in  a  court  where  there  is  no  dis- 
tinction between  actions  at  law  and  suits  in  equity,  and  we  presume 
the  defence  was  allowed  by  the  application  of  equitable  principles, 
and  the  cases  in  the  British  courts  which  seem  to  bear  on  the  ques- 
tion were  in  equity.  Whatever  may  be  the  rights  of  stockholders 
or  creditors,  if  there  are  any,  relief  can  only  be  had  in  equity,  and 
by  a  stockholder  or  other  cestui  que  trust. 

The  judgment  of  the  court  below  will,  therefore,  be  affirmed. 

Judgment  affirmed. 
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CLAPP  V.  PETEESON. 
(104/«.  26.    1882.) 

Mb,  Justice  Sheldon  delivered  the  opinion  of  the  court :  — 

By  the  will  of  her  step-son,  P.  W.  Bonner,  who  died  in  July,  1870, 
-appellee,  Georgie  H.  Peterson,  a  resident  of  the  State  of  New  York, 
hecame  owner  of  all  personal  property  left  by  said  Bonner,  and  in 
September,  1870,  on  application  made  to  her  in  New  York,  she  sold 
all  said  property  to  the  Illinois  Land  and  Loan  Company.  On 
November  20,  1874,  she  filed  her  bill  against  said  compfiny  to  set 
aside  such  sale,  and  for  other  relief  in  respect  thereto,  on  the  ground 
that  she  had  been  induced  to  make  the  sale  through  the  fraudulent 
misrepresentations  of  the  compauy,  for  an  inadequate  consideration, 
and  on  May  1, 1877,  she  obtained  in  the  suit  a  money  decree  against 
the  company,  for  $5653.33.  An  execution  issued  upon  the  decree 
having  been  returned  nulla  bona,  Mrs.  Peterson,  on  September  18, 
1879,  iiled  her  bill  in  chancery  in  the  present  case,  to  subject  prop- 
erty in  the  hands  of  Caleb  Clapp  to  the  payment  of  this  decree.  A 
decree  was  entered  in  her  favor  granting  the  relief  sought,  which  on 
appeal  to  the  Appellate  Court  for  the  Eirst  District,  was  alErmed, 
and  the  present  appeal  taken  to  this  court. 

It  appears  that  the  Illinois  Land  and  Loan  Company  was  chartered 
by  an  act  of  the  Legislature  in  1867,  with  a  capital  stock  of  $10,0,000, 
with  1,000  shares  of  $100  each,  all  of  which  was  paid  in.  Caleb 
Clapp,  a  non-resident  of  the  State,  was  a  stockholder  in  the  company, 
and  in  January,  1874,  he  surrendered  to  the  company  555  shares  of 
stock,  in  consideration  of  which  the  company  executed  to  him  a  deed 
of  warranty  of  two  lots  in  Chicago,  one  of  the  value  of  $50,000,  and 
the  other  of  the  value  of  16,500,  that  amount  being  the  consideration 
stated  in  the  deed.  The  stock  was  cancelled,  and  was  considered,  at, 
the  tiraC).  of  par  value.  Mr.  Clapp  continued  to  be  till  his  death,  and 
his  estate  still  is,  the  owner  of  the  lots.  It  is  these  lots  which  are 
sought  to  be  subjected  to  the  payment  of  said  money  decree  against 
the  company. 

The  legal  principle  which  appellants'  counsel  lays  down  and  insists 
upon  as  applying  to  the  ease,  is,  that  corporations  may  purchase  their 
own  stock  in  exchange  fo;p  money  or  other  property,  and  hold,  re-issue, 
or  retire  the  same,  provided  such  act  is  had  iu  eutire  good  faith,  is 
an  exchange  of  equal,  value,  ajid  is  free  from  all  fraud,,  actual  or  con- 
structive, this  implying  that  the  corporation  is  neither  insolvent  nor 
in  process  of  dissolution.  We  think  there  must  be  added  to  the 
proposition  the  further  condition  that  the  rights  of  creditors  are  not 
affected. 
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The  doctriBe  so  elaborately  urged  by  appellants'  couiisel,  that  a 
corporation  has  the  power  to  purchase  its  own  stock,  seems  well 
enough  settled,  and  was  asserted  by  this  court  in  Chicago,  Pekin  and 
Southwestern  B.  R.  Co.  v.  Marseilles  (84  111.  643).  Yet,  in  so  hold'- 
ing  there,  the  qualification  was  added,  that,  in  equity,  the  transaction 
might  be  impeached  if  it  operated  to  the  injury  of  creditors.  We 
see  nothing  to  show  that  the  transaction  in  the  present  case  was  not 
in  good  faith,  that  there  was  any  element  of  fraud  about  it,  or  that 
there  was  anything  in  the  apparent  condition  of  the  company  to  in- 
terfere with  the  making  of  the  exchange  that  was  had.  It  is  only  as 
injuriously  affecting  the  interests  of  creditors,  we  think,  that  the 
transaction  can  be  questioned,  and  it  is  in  that  view  that  it  must  be 
considered  and  passed  upon. 

In  Sanger  y.  Upton  (91  U.  S.  60),  it  is  laid  down :  "  The  capital 
stock  of  an  incorporated  company  is  a  fund  set  apart  for  the  payment 
of  its  debts.  It  is  a  substitute  for  the  personal  liability  which  sub- 
sists in  private  co-partnerships.  When  debts  are  incurred  a  contract 
arises  with  the  creditors  that  it  shall  not  be  withdrawn  or  applied, 
otherwise  than  upon  their  demands,  until  such  demands  are  satisfied. 
The  creditors  have  a  lien  upon  it  in  equity.  If  diverted,  they  may 
follow  it  as  far  as  it  can  be  traced,  and  subject  it  to  the  payment  of 
their  claims,  except  as  against  holders  who  have  taken  it  bona  fide 
for  a  valuable  consideration  and  without  notice.  It  is  publicly 
pledged  to  those  who  deal  with  the  corporation  for  their  security." 
This  doctrine  is  abundantly  established  by  the  authorities.  2  Story's 
Equity  Jur.  sec.  1252 ;  Wood  v.  Dummer  (3  Mason,  308)  ;  Spear  v. 
Grant  (16  Mass.  605)  ;  Curran  v.  Arkansas  (15  How.  304) ;  Bartlett 
V.  Drew  (57  N.  Y.  587). 

The  shareholders  of  a  corporation  are  conclusively  charged  with 
notice  of  the  trust  character  which  attaches  to  its  capital  stock.  As 
to  it  they  cannot  occupy  the  status  of  innocent  purchasers,  but  they 
are  to  all  intents  and  purposes  privies  to  the  trust.  When,  therefore, 
they  have  in  their  hands  any  of  this  trust  fund,  they  hold  it  cum 
onere,  subject  to  all  the  equities  which  attach  to  it.  Thompson's 
Liability  of  Stockholders,  sec.  13;    Wood  v.  Dummer  (3  Mason,  312). 

It  is  objected,  against  the  principles  above  stated,  that  the  cases  in 
which  they  were  declared  were  where  there  was  actual  or  constructive 
fraud  or  unfairness,  where  the  corporations  were  insolvent,  or  in  pro- 
cess of  being  wound  up.  The  question  naturally  would  arise  mostly 
in  such  circumstances,  but  the  principles  enunciated  are  general 
in  scope,  following  from  the  nature  of  the  capital  stock  of  corpora- 
tions, and  the  relation  of  a  stockholder  to  the  corporation,  and  we 
know  of  no  limitation 'of  their  application  as  above  suggested,  or  rea- 
son for  denial  of  their  full  applicability  to  the  present  case.  Indeed, 
we  do  not  understand  appellants'  counsel  as  asserting  the  validity  of 
the  purchase,  or  reduction  by  a  corporation,  of  its  stock,  where  it 
should  directly  appear  that  it  was  an  injury  to  its  creditors.     But  it 
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is  denied  that  there  was  any  such  injury  in  this  case.  It  is  said, 
first,  the  company  actually  owed  no  one  at  the  time,  and  even  if  it 
did,  as  the  bill  admits  that  the  shares  at  the  time  of  the  exchange 
were  valued  at  par,  and  worth  full  purported  value,  it  follows  from 
the  stock  being  worth  its  par  value,  as  a  matter  of  course,  that  the 
company  was  then  entirely  solvent,  and  had  assets  sufficient  to  dis- 
charge all  its  debts,  if  it  had  any  debts,  and  also  to  pay  the  stock  in 
full,  —  that  under  no  other  circumstances  could  the  admission  of  the 
bill  be  true.  There  was  no  proof  as  to  the  condition  of  the  company, 
or  the  value  of  the  stock,  save  the  testimony  of  the  secretary  of  the 
company  that  at  the  time  of  the  deed  to  Clapp  the  stock  in  the  com- 
pany was  at  par  value  technically,  —  that  he  did  not  know  what  the 
market  value  was,  and  did  not  know  that  it  had  any  market  value. 
The  admission  of  the  bill  was  the  simple  fact  that  the  stock  was  at 
par.  The  complainant,  of  course,  knew  nothing  as  to  what  made  the 
stock  at  par.  But  if  the  stock  was  at  par,  in  so  rating  it  this  indebted- 
ness to  appellee  could  not  have  been  taken  into  account.  It  was  sup- 
posed, of  course,  the  purchase  of  personal  property,  which  had  been 
made  of  appellee,  would  stand,  and  that  there  was  no  liability  on 
account  of  it.  If,  then,  the  stock  was  just  at  par,  not  considering 
appellee's  claim  with,  that  claim  recognized,  the  assets  would  have 
failed  to  pay  the  indebtedness  of  the  company  by  the  amount  of 
her  claim,  to  wit,  $5,653.33,  and  to  that  amount  the  company  was 
insolvent. 

It  is  insisted  that  this  exchange  of  corporate  property  for  stock 
was  unassailable  by  any  one,  because  it  was  an  exchange  of  equal- 
values  ;  the  lots  being  worth  165,500,  and  the  shares  of  stock  being 
worth  $55,500,  there  was  equal  value  received,  and  there  could  be 
harm  to  no  one.  This  cannot  be  so,  as  respects  creditors.  Suppose 
all  the  remaining  property  of  the  company  had  been  one  other  lot 
worth  144,500,  and  the  company  had  made  a  like  exchange  with  an- 
other stockholder  of  that  lot  for  the  remaining  445  shares  of  stock, 
and  cancelled  the  stock,,  what  would  there  have  been  left  to  pay 
creditors?  The  partial  exchange, which  was  made  aifected  the  rights 
of  creditors  in  a  like  way,  only  to  a  less  extent.  It  is  not  as  if  there, 
had  been  an  exchange  made  with  Clapp  of  these  lots  for  other  real 
property  of  equal  value,  or  as  if  there  had  been  a  sale  to  him  for 
155,000  in  money.  In  such  case  a  substitute  would  have  been  fur- 
nished to  the  company  to  which  creditors  might  have  had  recourse 
for  payment  of  their  debts.  But  the  exchange  of  corporate  property 
for  shares  of  stock,  and  cancelling  the  stock,  furnishes  no  equivalent 
for  creditors. 

Although  the  money  decree  in  favor  of  appellee  was  not  obtained 
until  in  1877, .  some  time  after  Clapp's  purchase,  yet  the  cause  of 
action  of  appellee  against  the  company  (the  fraudulent  purchase  of 
the  personal  property  from  her)  arose  in  September,  1870,  which  was 
before  the  purchase  by  Clapp,  that  being  in  January,  1874,  so  that  at 
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the  time  of  Clapp's  purchase  appellee  mustbe  regarded  as  being  a 
creditor  of  the  company. 

We  can  but  regard  the  transaction  in  question,  of  the  exchange  of 
stock  for  the  lots  and  the  cancellation  of  the  stock,  as  a  withdrawal 
by  the  stockholder  of  his  share  of  the  capital  stock,  leaving  appellee's 
debt  against  the  company  unpaid  ;  that  the  transaction  was  to  the 
injury  of  appellee  as  a  creditor;  that  the  property  taken  by  Clapp 
stood  charged  with  a  trust  for  the  payment  of  appellee's  claim  ;  that 
Clapp  cannot  be  held  to  be  an  innocent  purchaser,  and  that  the  prop- 
erty in  his  hands  is  affected  with  the  trust,  and  appellee  may  pursue 
the  property  and  subject  it  to  the  satisfaction  of  her  debt. 

It  is  insisted  there  was  such  laches  here  on  the  part  of  appellee  in 
lying  by  for  so  long  a  time  before  the  purchase  by  Clapp,  taking  no 
steps  to  disaffirm  the  fraudulent  purchase  from  her,  as  should  estop 
her  from  resort  to  this  property  in  the  hands  of  Clapp.  Had  appellee 
known  of  the  fraud  upon  her,  or  should  have  known  of  it  in  the  exer- 
cise of  reasonable  diligence,  there  would  have  been  force  in  this  posi- 
tion ;  but  the  bill  alleges  that  on  the  discovery  of  the  fraud  appellee 
filed  her  former  bill  to  set  aside  the  fraudulent  sale,  and  if  such  was 
the  fact  no  laches  would  be  imputable  to  her.  Appellee's  residence 
in  a  distant  State  would  be  a  circumstance  which  would  go  to  account 
for  not  sooner  discovering  the  alleged  fraud.  We  are  not  prepared 
to  say  that  there  was  such  laches  here  as  should  disentitle  to  the 
relief  sought. 

It  is  said  that  appellee's  decree  against  the  company  was  rendered, 
as  well  as  the  suit  commenced,  after  Clapp  had  ceased  to  be  a  mem- 
ber of  the  comp0,ny,  and  not  being  a  party  to  the  suit  he  should  not 
be  bound  by  the  decree  against  the  company,  and  that  as  against  him 
the  decree  should  not  be  taken  as  evidence  of  the  alleged  fraudulent 
purchase  by  the  company  from  appellee.  We  think  Clapp  took  the 
property  affected  with  all  equities  as  against  the  company,  and  sub- 
ject to  the  equity  of  being  charged  with  whatever  prior  claim  might 
be  established  as  against  the  company,  and  the  decree  is  the  highest 
evidence  of  an  indebtedness  by  the  company. 

It  is  finally  urged  that  at  least  the  decree  is  erroneous  in  holding 
the  property  received  by  Clapp  to  be  chargeable  with  the  whole  debt, 
instead  of  a  share  of  it,  in  the  proportion  his  stock  bore  to  the  whole 
capital  stock.  As  among  the  stockholders  such  a  pro  rata  decree 
would  have  been  equitable.  But  in  such  a  case  as  this,  of  a  judg- 
ment creditor,  after  return  of  an  execution  against  the  company 
unsatisfied,  seeking  in  a  court  of  equity  to  reach  certain  specific 
property  once  belonging  to  the  company,  as  charged  with  a  trust  for 
the  payment  of  his  debt,  he  may  pursue  the  property  into  whosesoever 
hands  he  may  find  it,  where  it  stands  affected  with  the  trust,  and 
subject  it  to  the  satisfaction  of  hjs  debt,  and  he  is  not  obliged  to  at- 
tend to  adjusting  the  equities  between  the  stockholders.  We  regard 
the  following  authorities  as  fully  warranting  this,  and  the  form  of 
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the  decree  in  this  respect ;  Bartlett  v.  Drew  (57  N.  T.  587)  ;  Marsh 
Y.  Burroughs  (1  Woods,  463)  ;  Hatch  v.  Dana  (101  U.  S.  205). 
The  judgment  of  the  Appellate  Court  will  be  afflrmei 

Judgment  affirmed. 


TEEVOE  V.  WHITWOETH. 
(Z.  R.  12  App.  Cas.  409.    1887.) 

Appeal  from  a  decision  of  the  Court  of  Appeal. 

James  Schofield  &  Sons  Limited  were  incorporated  in  1865  under 
the  Companies  Act,  1862,  with  a  capital  of  £150,000  in  15,000  shares 
of  £10  each.  The  objects,  as  stated  in  the  memorandum  of  associa- 
tion, were  to  acquire  and  carry  on  the  business  of  certain  flannel 
manufacturers,  and  any  other  businesses  and  transactions  which  the 
company  might  consider  to  be  in  any  way  conducive  or  auxiliary 
thereto,  or  proper  to  be  carried  on  in  connection  therewith. 

The  memorandum  did  not  authorize  the  company  to  purchase  its 
own  shares. 

Several  of  the  articles  of  association  dealt  with  the  purchase  of 
shares  by  the  company.  In  the  view  which  the  House  took  it  is 
necessary  to  refer  only  to  two. 

Article  179.  "  Any  share  may  be  purchased  by  the  company  from 
any  person  willing  to  sell  it,  and  at  such  price,  not  exceeding  the 
then  marketable  value  thereof,  as  the  board  think  reasonable." 

Article  181.  "  Shares  so  purchased  may  at  the  discretion  of  the 
board  be  sold  or  disposed  of  by  them  or  be  absolutely  extinguished, 
as  they  deem  most  advantageous  for  the  company." 

The  company  having  in  1884  gone  into  liquidation  in  the  Court  of 
Chancery  of  the  County  Palatine  of  Lancaster,  a  claim  was  made 
against  the  company  by  the  respondents,  as  executors  of  Whitworth, 
a  deceased  shareholder,  for  the  balance  of  the  price  of  Whitworth's 
shares  sold  by  the  executors  to  the  company  in  1880,  and  not  wholly 
paid  for.  The  circumstances' under  which  the  purchase  in  question 
and  other  purchases  by  the  company  of  its  own  shares  were  effected 
are  stated  in  the  judgments. 

A  summons  having  been  taken  out  by  the  appellants,  the  official 
liquidators,  to  determine  whether  the  claim  ought  to  be  allowed,  the 
Vice-Chancellor  of  the  County  Palatine  made  an  order  declaring  that, 
without  prejudice  to  any  claim  by  the  claimants  against  any  persons 
other  than  the  liquidators  and  the  company,  the  claim  against  the 
company  ought  not  to  be  allowed. 

The  Court  of  Appeal  (Cotton,  Sowen,  and  ■  Fry,  L.  JJ.)  reversed 
this  decision  and  allowed  the  claim.  Against  this  decision  the  liqui- 
dators now  appealed.     The   only  question   material   to  this   report 
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being  the  general  question,  -whether  such  a  company  can  purchase 
its  own  shares,  the  arguments  on  the  other  points  are  omitted. 
Eigby,  Q.  C.  and  0.  Leigh  Clare,  for  the  appellants  :  — 
The  purchase  of  its  own  shares  by  a  limited  company  incorporated 
under  the  Companies  Act  is  ultra  vires  and  invalid,  and  this  whether 
there  is  or  is  not  power  given  in  the  memorandum  of  association. 
It  is  not  indeed  necessary  to  go  that  length  in  the  present  case,  for 
the  memorandum  gave  no  power  to  the  company  to  purchase  its  own 
shares,  and  the  memorandum  cannot  be  extended  to  objects  foreign 
to  its  scope  by  the  articles  of  association.  That  portion  of  the  arti- 
cles therefore  which  authorizes  such  a  purchase  is  invalid,  and  the 
contract  of  purchase  was  ultra  vires,  and  no  subsequent  ratification 
could  avail  anything.  Ashhury  Railway  Carriage  and  Iron  Company 
V.  Riehe  (Law  Eep.  7  H.  L.  653) ;  Cree  v.  Somervail,  per  Lord  Black- 
burn (4  App.  Cas.  648,  666)  ;  and  In  re  Dronfield  Silkstone  Goal  Com- 
pany, per  Jessel,  M.  R.  (17  Ch.  D.  76,  83).  But  independently  of  that 
point,  such  a  purchase  is  inconsistent  with  the  Companies  Acts;  it  is 
in  reality  a  reduction  of  capital  in  a  manner  different  from  that 
required  by  those  acts.  That  this  is  so  is  clearly  shown  by  the  judg- 
ment of  Jessel,  M.  E.,  in  the  last-named  case.  See  also  the  observa- 
tions of  James,  L.  J.,  in  Hope  v.  International  Financial  Society 
(4  Ch.  D.  327,  336).  In  the  earlier  cases  the  distinction  between 
authority  given  in  the  memorandum  and  authority  given  in  the  ar- 
ticles was  not  fully  recognized :  the  question  was  generally  argued 
on  the  articles.  But  no  authority  in  the  memorandum  could  confer 
such  a  power  on  a  limited  company.  The  surrender  of  shares  is 
another  matter,  and  may  be  lawfully  made  without  reducing  the  real 
capital,  but  no  reduction  of  capital  otherwise  than  as  allowed  by 
statute  is  legitimate,  whether  the  purchase  of  its  own  shares  by  a 
company  be  carried  out  by  way  of  trafficking  or  otherwise. 

Eomer,  Q.  C,  and  A.  C.  Maberley,  for  the  respondents,  contended 
that  the  articles  of  association  must  be  construed  so  as  to  authorize 
only  such  purchases  as  would  be  consistent  with  the  memorandum : 
that  there  the  purchase  was  or  might  be  incidental  to  the  carrying 
on  of  the  business  of  the  company,  and  was  therefore  authorized  by 
the  memorandum.  That  it  might  well  be  necessary  to  buy  out  hos- 
tile shareholders  or  to  prevent  nominees  of  a  rival  company  from 
becolning  shareholders :  as  In  re  Dronfield  Silkstone  Coal  Company 
(17  Ch.  D.  76) ;  a  strong  authority  for  the  respondents.  That  the 
question  being  one  of  domestic  management  and  the  object  being  to 
keep  the  company  a  family  concern,  such  a  transaction  would  be 
legitimate,  and  would  not  amount  to  a  reduction  of  capital  as  pro- 
hibited by  the  Companies  Acts ;  and  that  if  the  directors  had  used 
their  powers  improperly  they  would  be  personally  liable.  They  also 
referred  to  Marshall  v.  Glamorgan  Iron  and  Goal  Company  (Law 
Eep.  7  Eq.  129),  Taylor  v.  Pilsen  Joel  and  General  Electric  Light 
Company  (27  Ch.  D.  268)  ;  and  relied  on  Phosphate  of  Lime  Gom- 
voL.  I.  —  25 
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pany  v.  Green  (Law  Rep.  7  C.  P.  43),  a  case  expressly  treated  as  a 
sale  by  Willes,  J. 

The  House  took  time  for  consideration. 

Lord  Hekschell  :  — 

My  Lords,  three  questions  are  raised  by  this  appeal ;  first,  whether 
certain  shares  in  James  Schofield  &  Sons  Limited  were  purchased  by 
G.  W.  Schofield  on  his  own  account,  or  as  agent  for  the  company; 
secondly,  whether,  assuming  that  they  were  purchased  for  the  com- 
pany, and  that  the  company  had  power  to  buy  its  own  shares,  the 
purchase  had  taken  place  in  accordance  with  the  articles  of  associa- 
tion ;  and  thirdly,  whether  the  company  had  power  to  purchase  the 
shares. 

James  Schofield  &  Sons  Limited  was  incorporated  under  the  Com- 
panies Acts  on  the  31st  of  May,  1865,  with  a  capital  of  £160,000  in 
15,000  shares  of  £10  each.  At  an  extraordinary  general  meeting  of 
shareholders  of  the  company  on  the  6th  of  May,  1884,  it  was  resolved 
that  the  company  should  be  wound  up  voluntarily,  and  on  the  15th 
of  May  following  it  was  ordered  by  the  Vice-Chancellor  of  the  County 
Palatine  that  the  voluntary  winding-up  should  be  continued  under 
the  supervision  of  the  Court. 

By  an  affidavit  filed  on  the  1st  of  October,  1884,  the  respondents 
claimed  from  the  company  in  the  winding-up  £2,873  12s.  A  sum- 
mons was  taken  out  by  the  appellants  for  the  purpose  of  determining 
whether  this  claim  ought  to  be  allowed.  Upon  the  hearing  of  this 
summons  the  claim  was  rejected  by  the  Vice-Chancellor,  but,  upon 
appeal,  this  decision  was  reversed. 

On  the  1st  of  May,  1880,  Gr.  W.  Schofield  bought  from  the  respond- 
ents, who  were  the  executors  of  Robert  Whitworth,  a  deceased  share- 
holder, 533  shares  in  the  company  (twenty-eight  fully  paid  up,  500 
with  £6  paid,  and  five  with  £6  paid),  for  the  price  of  £3,305,  the 
purchase-money  to  be  paid  within  three  years  then  next,  at  such 
time  as  the  buyers  should  appoint,  and  interest  at  5  per  cent  to  be 
paid  by  the  buyers  until  completion.  Interest  was  accordingly  paid 
in  the  mean  time,  and  on  the  3d  day  of  May,  1883,  a  transfer  of  the 
shares  was  executed  by  the  vendors  and  G.  W.  Schofield. 

On  the  5th  of  May  a  receipt  was  given  to  G.  W.  Schofield  for  the 
sum  of  £3,305  for  shares  bought.  But  £505  only  having  been  in 
fact  paid,  a  promissory  note  was  on  the  same  day  given  to  the  ap- 
pellants for  £2,800  "deposited  on  loan  at  5  per  cent  per  annum, 
interest  from  date."  This  was  signed  "for  J.  Schofield  &  Sons, 
Limited.     G.  W.  Schofield,  director." 

The  first  question  is,  whether  this  transaction  was  entered  into  by 
G.  W.  Schofield  on  his  own  account,  or  as  agent  for  the  company. 
If  the  former,  it  is  clear  that  Schofield  was  guilty  of  a  gross  fraud. 
Upon  a  review  of  the  evidence  I  see  no  ground  for  coming  to  such 
a  conclusion.  I  think  the  purchase  of  the  shares  was  in  fact  made 
by  iim  on  behalf  of  the  company. 
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The  question  whether,  assuming  the  company  had  power  to  pur- 
chase its  own  shares,  the  purchase  was  effected  in  accordance  with 
the  articles  of  the  company,  is  one  of  much  greater  dif&culty.  The 
article  empowering  the  company  to  purchase  its  shares  is  as  follows  : 
"  Article  179.  Any  share  may  be  purchased  by  the  company  from 
any  person  willing  to  sell  it,  at  such  price,  not  exceeding  the  then 
marketable  value  thereof,  as  the  board  think  reasonable."  Now 
there  is  not  the  slightest  evidence  that  the  directors  ever  considered, 
either  at  a  formal  meeting  of  the  board  or  otherwise,  the  question 
whether  these  shares  should  be  purchased.  The  utmost  that  can  be 
said  to  be  established  is  that  the  directors  other  than  G.  W.  Scho- 
field,  who  negotiated  the  purchase,  knew  that  the  respondents  had 
come  to  see  him  upon  the  subject.  But  further,  the  only  authority 
to  buy  was  at  such  price  not  exceeding  the  then  market  value  as  the 
board  should  think  reasonable.  The  par  value  of  the  shares  was 
apparently  given  in  this  case,  as  in  the  case  of  the  other  purchases, 
as  a  matter  of  course,  and  I  see  no  reason  to  believe  that  any  judg- 
ment was  exercised  upon  the  point  by  the  board. 

But  although  I  think  it  far  from  clear  that  even  if  it  was  compe- 
tent for  the  company  to  purchase  the  shares,  this  transaction  can  be 
supported,  I  do  not  intend  to  pronounce  an  opinion  upon  this  point, 
because,  in  consequence  of  the  view  which  I  believe  all  your  Lord- 
ships entertain  upon  another  part  of  the  case,  it  is  unnecessary  to 
do  so. 

I  pass  now  to' the  main  question  in  this  case,  which  is  one  of  great 
and  general  importance,  whether  the  company  had  power  to  pur- 
chase the  shares.  The  result  of  the  judgment  in  the  Court  below  is 
certainly  somewhat  startling.  The  creditors  of  the  company  which 
is  being  wound  up,  who  have  a  right  to  look  to  the  paid-up  capital 
as  the  fund  out  of  which  their  debts  are  to  be  discharged,  find  com- 
ing into  competition  with  them  persons  who,  in  respect  only  of  their 
having  been,  and  having  ceased  to  be,  shareholders  in  the  company, 
claim  that  the  company  shall  pay  to  them  a  part  of  that  capital. 
The  memorandum  of  association,  it  is  admitted,  does  not  authorize 
the  purchase  by  the  company  of  its  own  shares.  It  states,  as  the 
objects  for  which  the  company  is  established,  the  acquiring  certain 
manufacturing  businesses,  and  the  undertaking  and  carrying  on  the 
businesses  so  acquired,  and  any  other  business  and  transaction  which 
the  company  consider  to  be  in  any  way  auxiliary  thereto,  or  proper 
to  be  carried  on  in  connection  therewith. 

It  cannot  be  questioned,  since  the  case  of  Ashbury  Railway  Car- 
riage and  Iron  Company  v.  Biche  (Law  Eep.  7  H.  L.  653),  that  a 
company  cannot  employ  its  funds  for  the  purpose  of  any  transac- 
tions which  do  not  come  within  the  objects  specified  in  the  memo- 
randum, and  that  a  company  cannot  by  its  articles  of  association 
extend  its  power  in  this  respect.  These  propositions  are  not  and 
could  not  be  impeached  in  the  judgments  of  the  Court  of  Appeal,_ 
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but  it  is  said  to  be  settled  by  authority,  that  although  a  company 
could  not,  under  such  a  memorandum  as  the  present,  by  articles  au- 
thorize a  trafS.cking  in  its  own  shares,  it  might  authorize  the  board 
to  buy  its  shares  "  whenever  they  thought  it  desirable  for  the  pur- 
poses of  the  company,"  or  "  in  cases  where  it  was  incidental  to  the 
legitimate  objects  of  the  company  that  it  should  do  so."  The  former 
is  Lord  Justice  Cotton's  expression ;  the  latter  that  of  Lord  Justice 
Bowen. 

I  will  first  consider  the  question  apart  from  authority,  and  then 
examine  the  decisions  relied  on. 

The  Companies  Act,  1862,  requires  (sect.  8)  that  in  the  case  of  a 
company  where  the  liability  of  the  shareholders  is  limited,  the  mem- 
orandum shall  contain  the  amount  of  the  capital  with  which  the 
company  proposes  to  be  registered,  divided  into  shares  of  a  certain 
fixed  amount;  and  provides  (sect.  12)  that  such  a  company  may 
increase  its  capital  and  divide  it  into  shares  of  larger  amount  than 
the  existing  shares,  or  convert  its  paid-up  shares  into  stock,  but  that 
"save  as  aforesaid,  no  alteration  shall  be  made  by  any  company  in 
the  conditions  contained  in  its  memorandum  of  association." 

What  is  the  meaning  of  the  distinction  thus  drawn  between  a  com- 
pany without  limit  on  the  liability  of  its  members  and  a  company 
where  the  liability  is  limited,  but,  in  the  latter  case,  to  assure  to  . 
those  dealing  with  the  company  that  the  whole  of  the  subscribed 
capital,  unless  diminished  by  expenditure  upon  the  objects  defined 
by  the  memorandum,  shall  remain  available  for  the  discharge  of  its 
liabilities  ?  The  capital  may,  no  doubt,  be  diminished  by  expendi- 
ture upon  and  reasonably  incidental  to  all  the  objects  specified.  A 
part  of  it  may  be  lost  in  carrying  on  the  business  operations  author- 
ized. Of  this  all  persons  trusting  the  company  are  aware,  and  take 
the  risk.  But  I  think  they  have  a  right  to  rely,  and  were  intended 
by  the  Legislature  to  have  a  right  to  rely,  on  the  capital  remaining 
undiminished  by  any  expenditure  outside  these  limits,  or  by  the 
return  of  any  part  of  it  to  the  shareholders. 

Experience  appears  to  have  shown  that  circumstances  might  occur 
in  which  a  reduction  of  the  capital  would  be  expedient.  Accordingly, 
by  the  Act  of  1867  provision  was  made  enabling  a  company  under 
strictly  defined  conditions  to  reduce  its  capital.  Nothing  can  be 
stronger  than  these  carefully-worded  provisions  to  show  how  incon- 
sistent with  the  very  constitution  of  a  joint  stock  company,  with  lim- 
ited liability,  the  right  to  reduce  its  capital  was  considered  to  be. 

Let  me  now  invite  your  Lordships'  attention  to  the  facts  of  the 
present  case.  The  company  had  purchased,  prior  to  the  date  of  the 
liquidation,  no  less  than  4142  of  its  own  shares ;  that  is  to  say,  con- 
siderably more  than  a  fourth  of  the  paid-up  capital  of  the  company 
had  been  either  paid,  or  contracted  to  be  paid,  to  shareholders,  in 
consideration  only  of  their  ceasing  to  be  so.  I  am  quite  unable  to 
see  how  this  expenditure  was  incurred  in  respect  of  or  as  incidental 
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to  any  of  the  objects  specified  in  the  memorandum.  And,  if  not,  I 
have  a  difficulty  in  seeing  how  it  can  be  justified.  If  the  claim  under 
consideration  can  be  supported,  the  result  would  seem  to  be  this,  that 
the  whole  of  the  shareholders,  with  the  exception  of  those  holding 
seven  individual  shares,  might  now  be  claiming  payment  of  the  sums 
paid  upon  their  shares  as  against  the  creditors,  who  had  a  right  to 
look  to  the  moneys  subscribed  as  the  source  out  of  which  the  com- 
pany's liabilities  to  them  were  to  be  met.  And  the  stringent  precau- 
tions to  prevent  the  reduction  of  the  capital  of  a  limited  company, 
without  due  notice  and  judicial  sanction,  would  be  idle  if  the  com- 
pany might  purchase  its  own  shares  wholesale,  and  so  effect  the 
desired  result.  I  do  not  think  it  was  disputed  that  a  company  could 
not  enter  upon  such  a  transaction  for  the  purpose  of  reducing  its 
capital,  but  it  was  suggested  that  it  might  do  so  if  that  were  not  the 
object,  but  it  was  considered  for  some  other  reason  desirable  in  the 
interest  of  the  company  to  do  so.  To  the  creditor,  whose  interests, 
I  think,  sects.  8  and  12  of  the  Companies  Act  were  intended  to  pro- 
tect, it  makes  no  difference  what  the  object  of  the  purchase  is.  The 
result  to  him  is  the  same.  The  shareholders  receive  back  the  mon- 
eys subscribed,  and  there  passes  into  their  pockets  what  before  existed 
in  the  form  of  cash  in  the  coffers  of  the  company,  or  of  buildings, 
machinery,  or  stock,  available  to  meet  the  demands  of  the  creditors. 

What  was  the  reason  which  induced  the  company  in  the  present 
case  to  purchase  its  shares  ?  If  it  was  that  they  might  sell  them  again, 
this  would  be  a  trafficking  in  the  shares,  and  clearly  unauthorized. 
If  it  was  to  retain  them,  this  would  be  to  my  mind  an  indirect  method 
of  reducing  the  capital  of  the  company.  The  only  suggestion  of 
another  motive  (and  it  seems  to  me  to  be  a  suggestion  unsupported 
by  proof)  is  that  this  was  intended  to  be  a  family  company,  and  that 
the  directors  wanted  to  keep  the  shares  as  much  as  possible  in  the 
hands  of  those  who  were  partners,  or  who  were  interested  in  the  old 
firm,  or  of  those  persons  whom  the  directors  thought  they  would 
like  to  be  amongst  this  small  number  of  shareholders.  I  cannot 
think  that  the  employment  of  the  company's  money  in  the  purchase 
of  shares  for  any  such  purpose  was  legitimate.  The  business  of  the 
company  was  that  of  manufacturers  of  flannel.  In  what  sense  was 
the  expenditure  of  the  company's  money  in  this  way  incidental  to  the 
carrying  on  of  such  a  business,  or  how  could  it  secure  the  end  of 
enabling  the  business  to  be  more  profitably  or  satisfactorily  carried 
on  ?  I  can  quite  understand  that  the  directors  of  a  company  may 
sometimes  desire  that  the  shareholders  should  not  be  numerous,  and 
that  they  should  be  persons  likely  to  leave  them  with  a  free  hand  to 
carry  on  their  operations.  But  I  think  it  would  be  most  dangerous 
to  countenance  the  view  that,  for  reasons  such  as  these,  they  could 
legitimately  expend  the  moneys  of  the  company  to  any  extent  they 
please  in  the  purchase  of  its  shares.  No  doubt  if  certain  sharehold- 
ers are  disposed  to  hamper  the  proceedings  of  the  company,  and  are 
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willing  to  sell  their  shares,  they  may  be  bought  out ;  but  this  must 
be  done  by  persons,  existing  shareholders,  or  others,  who  can  be 
induced  to  purchase  the  shares,  and  not  out  of  the  funds  of  the 
company. 

It  is  urged  that  the  views  I  have  expressed  are  inconsistent  with 
the  forfeiture  and  surrender  of  shares  in  a  company.  I  do  not  think 
so.  The  forfeiture  of  shares  is  distinctly  recognized  by  the  Compan- 
ies Act,  and  by  the  articles  contained  in  the  schedule,  which  in  the 
absence  of  other  provisions  regulate  the  management  of  a  limited 
liability  company.  It  does  not  involve  any  payment  by  the  com- 
pany, and  it  presumably  exonerates  from  future  liability  those  who 
have  shown  themselves  unable  to  contribute  what  is  due  from  them 
to  the  capital  of  the  company.  Surrender  no  doubt  stands  on  a  differ- 
ent footing.  But  it  also  does  not  involve  any  payment  out  of  the 
funds  of  the  company.  If  the  surrender  were  made  in  consideration 
of  any  such  payment  it  would  be  neither  more  nor  less  than  a  sale, 
and  open  to  the  same  objections.  If  it  were  accepted  in  a  case  when 
the  company  were  in  a  position  to  forfeit  the  shares,  the  transaction 
would  seem  to  me  perfectly  valid.  There  may  be  other  cases  in 
which  a  surrender  would  be  legitimate.  As  to  these  I  would  repeat 
what  was  said  by  the  late  Master  of  the  Kolls  in  In  re  Dronfield,  &c. 
Co.  (17  Ch.  D.  76)  :  "  It  is  not  for  me  to  say  what  the  limits  of  sur- 
render are  which  are  allowable  under  the  act,  because  each  case  as  it 
arises  must  be  decided  upon  its  own  merits." 

I  turn  now  to  the  authorities.  In  Teasdale's  Case  (Law  Kep.  9  Ch. 
54),  Lord  Justice  James  said:  "There  is  no  doubt  that  a  company 
may  give  itself  power  to  purchase  its  own  shares,  to  take  surrenders 
of  shares,  and  to  cancel  the  certificates  of  shares."  But  in  the  subse- 
quent case  of  Hope  v.  International  Financial  Society  (4  Ch.  D.  327, 
336),  that  learned  Judge  said:  "I  am  reported  to  have  said  in  Teas- 
dale's  Case  (Law  Eep.  9  Ch.  54),  that  the  power  to  purchase  shares 
would  be  good.  I  am  not  quite  sure  whether  that  was  not  too  wide  a 
deduction  from  the  cases  to  which  I  was  then  referring,  and  certainly 
it  was  not  necessary  for  the  decision  of  the  case.  But  however  that 
may  be,  when  the  company  deals  with  an  individiial  shareholder,  and 
does  what  appears  to  be  right  under  the  circumstances,  viz.  to  accept 
the  surrender  from  the  shareholder  who  cannot  pay,  and  to  release 
him  from  further  liability,  that  might  be  good,  although  incidentally 
and  to  a  small  extent  it  may  be  said  to  diminish  the  capital."  In  the 
case  which  gave  rise  to  these  observations,  a  company  having  one  hun- 
dred and  fifty  thousand  shares  issued,  passed  a  special  resolution  that 
the  directors  should  have  power  to  apply  the  company's  assets  to  pur- 
chase from  shareholders  willing  to  sell  any  number  of  shares  not  ex- 
ceeding one  hundred  thousand,  and  that  such  shares  should  not  be 
reissued  by  the  directors  without  the  authority  of  a  general  meeting. 
The  Court  of  Appeal,  affirming  Vice-Chancellor  Bacon,  held  that  this 
scheme  was  invalid.     Lord  Justice  James  said :  "  Either  this  is  a  pur- 
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chase  of  shares  in  the  sense  of  trafficking  in  shares,  which  is  a  pur- 
chase not  authorized  by  the  memorandum  of  association,  or  it  is  an 
extinguishment  of  the  shares,  and  therefore  a  reduction  of  the  cap- 
ital of  the  company."  And  the  present  Master  of  the  EoUs  made  the 
following  observations :  "  I  agree  with  the  Lord  Justice  that  the 
dilemma  is  made  perfect ;  for  if  you  assume  that  there  was  to  be  a 
re-issue  of  these  shares,  the  shares  are  not  cancelled,  they  are  exist- 
ing shares,  and  the  only  way  of  getting  rid  of  them  again  is  to  sell 
them.  It  is  said  that  a  selling  of  shares  is  not  in  itself  a  trafficking 
in  shares.  Well,  that  may  be  quite  true.  If  I  make  a  present  of  a 
horse,  I  cannot  be  said  to  be  dealing  in  horses,  but  I  apprehend  if  I 
buy  a  horse  for  the  purpose  of  selling  it  again,  I  do  deal  in  a  horse. 
So  here,  if  you  take  that  to  be  the  reasonable  meaning  of  the  resolu- 
tion, then  the  resolution  is  this,  that  the  company  are  to  buy  the 
shares  for  the  purpose  of  re-issuing  them,  that  is,  for  the  purpose  of 
selling  them  again.  They  do  not  say  so  in  terms,  but  that  is  the 
necessary  effect  of  what  they  intend  to  do  hy  the  resolution.  That 
seems  to  be  a  trafficking  in  shares  and  a  carrying  on  of  the  business 
which  is  not  within  the  terms  of  the  memorandum  of  association.  It 
is  true  that  that  may  not  be  a  continuing  business,  but  no  more  was 
that  which  was  done  in  the  case  of  the  Ashbury  Railway  Carriage 
and  Iron  Company  v.  Biche  (Law  Eep.  7  H.  L.  663).  That  was  only 
to  be  one  transaction,  but  because  the  transaction  .was  a  business 
transaction  not  contemplated  or  mentioned  in  the  memorandum  of 
association,  it  was  not  allowed.  If  that  therefore  was  the  intention 
of  this  resolution,  then  it  broke  the  rules,  by  enabling  or  forcing  the 
company  to  enter  upon  a  business  which  is  not  mentioned  in  the 
memorandum  of  association.  But  if  it  was  not  intended  to  re-issue 
these  shares,  then  it  seems  to  me  to  follow  that  the  amount  of  capital 
represented  by  them  was  necessarily  extinguished." 

It  appears  to  me  that  every  word  which  I  have  just  quoted  from 
the  judgment  of  the  Master  of  the  Rolls  is  strictly  applicable  to  the 
circumstances  of  the  present  case.  Again,  in  the  case  of  Guiness  v. 
Land  Corporation  of  Ireland  (22  Ch.  D.  349,  376),  Lord  Justice 
Cotton,  after  referring  to  section  38  of  the  Companies  Act,  said: 
"From  that  it  follows  that  whatever  has  been  paid  by  a  member 
cannot  be  returned  to  him.  In  my  opinion,  it  also  follows  that  what 
is  described  in  the  memorandum  as  the  capital  cannot  be  diverted 
from  the  objects  of  the  society.  It  is,  of  course,  liable  to  be  spent  or 
lost  in  carrying  on  the  business  of  the  company,  but  no  part  of  it  can 
be  returned  to  a  member  so  as  to  take  away  from  the  fund  to  which 
the  creditors  have  a  right  to  look  as  that  out  of  which  they  are  to  be 

paid." 

The  learned  judges  of  the  Court  of  Appeal  in  the  present  case  did 
not  purport  to  depart  from  the  views  thus  expressed,  but  their  judg- 
ments were  based  upon  the  decision  of  that  Cotirt  in  the  case  of  In  re 
Dronfield  Silkstone  Coal  Company  (17  Ch.  D.  76).     In  that  case  dis- 
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putes  having  arisen  as  to  the  conduct  of  the  business,  the  directors 
agreed  with  Ward,  one  of  the  largest  shareholders,  to  purchase  his 
shares,  and  also  his  interest  as  landlord  in  the  mines  worked  by  the 
company.  This  arrangement  was  confirmed  by  an  extraordinary  gen- 
eral meeting  of  the  company,  and  was  carried  into  effect  in  March, 
1872.  The  business  of  the  company  was  very,  prosperous  for  several 
years,  but  in  1879  it  was  ordered  to  be  wound  up,  and  the  question 
then  arose  whether  Ward  was  liable  to  be  placed  on  the  list  of  con- 
tributories.  The  late  Master  of  the  Rolls  held  that  he  was,  on  the 
ground  that  the  company  had  no  power  to  purchase  the  shares ;  but 
this  decision  was  reversed  by  the  Court  of  Appeal.  Upon  the  ques- 
tion whether  the  company  had  the  power  contended  for,  I  agree  with 
the  reasoning  of  the  Master  of  the  Eolls  rather  than  with  that  of  the 
Court  of  Appeal.  Bub  I  am  not  prepared  to  say  that  the  judgment 
of  the  Court  of  Appeal  refusing  to  make  Ward  a  contributory  was 
erroneous,  looking  at  the  circumstances  which  intervened  subsequent 
to  the  purchase,  and  prior  to  the  winding-up.  It  is  not  necessary, 
however,  to  detain  your  Lordships  by  a  consideration  of  this  question, 
as  it  can  have  no  application  to  the  present  case.  The  transaction 
here  is  inchoate,  and  the  Court  is  asked  to  compel  its  completion. 
This,  I  think,  for  the  reasons  I  have  given,  they  would  not  be  justi- 
fied in  doing. 

I  ought  to  notice  one  other  case,  as  it  was  much  relied  on  by  the 
learned  counsel  for  the  respondents.  I  refer  to  Phosphate  of  Lime 
Company  v.  Green  (Law  Eep.  7  C.  P.  43).  In  that  case  the  learned 
judges  appear  to  have  considered  that  the  transaction  amounted  to  a 
purchase  of  shares  in  the  company,  which  was  prohibited  by  its  arti- 
cles of  association,  but  they  held  that  it  had  been  ratified  by  the 
shareholders.  No  question  was  raised  in  argument  or  determined  as 
to  the  powers  conferred  by  the  memorandum  of  association,  and  it  is 
to  be  observed  that  at  that  time  it  was  not  so  clearly  settled  as  it  has 
been  since  the  judgment  in  Ashhury  Railway  Carriage  and  Iron 
Company  v.  Riche  (Law  Eep.  7  H.  L.  653),  that  a  transaction  not  with- 
in the  scope  of  the  memorandum  is  incapable  of  ratification. 

I  move  your  Lordships  that  the  judgment  appealed  from  be  re- 
versed, and  the  judgment  of  the  Vice-Chancellor  restored,  and  that 
the  respondents  do  pay  to  the  appellants  the  costs  in  the  Court  of 
Appeal  and  in  this  House,  and  do  repay  to  the  appellants  any  moneys 
and  costs  received  from  them.'  Order  appealed  from  reversed. 

1  The  concurring  opinions  of  Lord  Watson,  Lord  Fitzgerald,  and  Lord 
Macnaghten  are  omitted. 
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Error  to  the  District  Court  of  Hamilton  County. 

The  original  action  was  brought  by  William  Coppin,  plaintiff  in 
error,  against  the  Greenless  and  Eansom  Company,  defendant  in 
error,  in  the  court  of  common  pleas  of  Hamilton  County,  and  the 
cause  of  action  was  thus  stated  in  the  petition :  — 

"  The  plaintiff  states  that  the  defendant  is  and  for  several  years 
past  has  been  a  corporation,  duly  incorporated  under  the  laws  of  the 
State  of  Ohio,  for  manufacturing  purposes. 

"  That  it  has  been  the  custom  for  said  corporation  that  its  officers 
and  others,  actively  engaged  in  its  service,  should  be  holders  of 
shares  of  its  stock,  and  upon  ceasing  to  be  connected  with  said  com- 
pany, such  persons  have  been  accustomed  to  sell,  and  said  company 
to  buy  their  said  stock. 

"  That  the  plaintiff  was  formerly  in  the  employ  of  said  company  as 
a  workman,  and  that  while  so  engaged  he  became  the  holder  of 
shares  of  the  capital  stock  of  said  company,  to  the  amount,  at  its  par 
value,  of  $3,300. 

"  That  having  ceased  to  work  for  said  company,  he  sought  a  pur- 
chaser for  said  stock,  and  offered  to  sell  the  same  to  the  defendant 
for  two  lots  of  land,  hereinafter  described,  valued  respectively  at 
f  1,100  and  $700,  and  the  balance  of  f  1,600  in  manufactured  work  to 
be  made  by  the  defendant,  at  ten  per  cent  off  their  bill  of  prices,  to 
which  the  defendant  assented  and  agreed,  and  to  carry  the  same  into 
effect  the  plaintiff  on  May  28,  1875,  caused  to  be  prepared  a  written 
contract,  which  the  defendant  then  duly  executed  and  delivered  to 
the  plaintiff,  of  which  the  following  is  a  copy :  — 

Cincinnati,  May  28,  1875. 

For  and  in  consideration  of  thirty-three  shares  of  the  capital  stock  in  the 
Greenless  &  Ransom  Company,  the  receipt  whereof  is  hereby  acknowledged, 
said  Greenless  &  Ransom  Company  promise  to  pay,  or  cause  to  be  paid,  to 
William  Coppin  the  sum  Of  three  thousand  three  hundred  dollars,  payable,  viz  : 
said  Coppin  to  take  a  lot  of  ground,  No.  46  on  the  plat  of  the  Wyoming  Land 
and  Building  Co.'s  subdivision  of  the  Burn's  farm,  Wyoming,  Ohio,  in  part  pay- 
ment,  amounting  to  $1,100.00  ;  also  a  lot  of   ground   on   the  north   side  of 

Wyoming  Avenue  owned  by Caruthers,  and  next  to  Mr.  Beeson's  house, 

fifty  feet  front  by  two  hundred  and  forty-five  feet  deep,  more  or  less,  for  the 
sura  of  $700.00 ;  leaving  a  balance  of  $1,500.00  to  be  paid  in  manufactured  work, 
joist,  scantling,  etc.,  the  manufactured  work  at  ten  per  cent  off  their  bill  of 
prices;  the  other  material  at  the  usual  rates ;  the  work  and  material  to  be  de- 
livered from  time  to  time  to  him  as  said  Coppin  may  order  it. 

Greenless  &  Ransom  Company, 

By  E.  P.  Ransom,  President. 
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"And  the  plaintiff  says  that  afterwards,  in  the  month  of  June, 
1875,  he  tendered  said  shares  of  stock  to  the  defendant,  and  offered 
to  transfer  the  same  to  it,  and  demanded  performance  of  said  con- 
tract ;  but  the  defendant  refused  to  accept  the  same,  and  refused  to 
convey  said  lots,  or  either  of  them,  or  to  deliver  said  manufactured 
goods,  although  the  plaintiff  then  demanded  the  same. 

"Wherefore  he  now  brings  said  stock  into  court,  and  offers  to 
transfer  the  same  to  the  defendant,  and  prays  that  the  defendant 
may  be  compelled  to  convey  said  lots  by  a  perfect  title,  and  to  de- 
liver said  goods,  and  for  such  other  and  further  relief  as  in  equity 
and  good  conscience  he  may  prove  to  be  entitled  to."    , 

To  this  petition  an  amendment  was  afterwards  allowed  and  filed 
as  follows  :  — 

"And  now  comes  the  plaintiff,  William  Coppin,  and  by  leave  of 
court  files  this  amendment  to  his  petition  herein,  and  for  such  amend- 
ment says  that  the  value  of  said  land,  and  of  said  building  material, 
was  thirty-three  hundred  dollars. 

"That  said  lots  were  worth  respectively  $1,100  and  f  700,  and  re- 
affirming all  the  allegations  of  his  petition  except  such  as  may  be 
inconsistent  herewith,  prays  a  judgment  for  said  value  of  said  land 
and  building  material,  to  wit :  the  sum  of  $3,300,  with  interest  from 
the  28th  day  of  May,  a.  d.  1875,  against  the  said  defendant,  and 
withdraws  his  prayer  for  specific  performance." 

After  an  issue  of  fact  joined  by  answer  the  cause  was  tried, 
and  verdict  and  judgment  rendered  in  favor  of  the  plaintiff  for 
$3,817.00. 

On  petition  in  error,  the  district  court  reversed  the  judgment  of 
the  common  pleas,  and  caused  it  to  be  certified  on  the  record,  "  that 
the  judgment  of  the  court  of  common  pleas  was  reversed  by  this 
court  on  the  ground  that  the  petition  and  amendment  to  the  petition 
failed  to  show  a  sufficient  cause  of  action,  and  on  the  ground  that  the 
verdict  was  contrary  to  law,"  and  not  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence. 

This  proceeding  is  now  prosecuted  to  reverse  the  judgment  of  the 
district  court. 

McIlvaine,  J. :  — 

Whether  the  defendant  corporation  was  bound  by  its  executory 
agreement  with  the  plaintiff  to  purchase  shares  of  its  own  stock, 
under  the  circumstances  detailed  in  the  petition,  was,  undoubtedly, 
the  question  upon  which  the  case  turned  in  the  district  court. 

The  power  of  a  trading  corporation  to  traffic  in  its  own  stock, 
where  no  authority  to  do  so  is  conferred  upon  it  by  the  terms  of  its 
charter,  has  been  a  subject  of  much  discussion  in  the  courts ;  and  the 
conclusions  reached  by  different  courts  have  been  conflicting.  Of 
course,  cases  wherein  the  power  is  found  to  exist  by  express  or  im- 
plied grant  in  the  charter,  furnish  no  aid  in  the  solution  of  the  ques- 
tion before  us ;  unless  the  claim  of  the  plaintiff  can  be  sustained,  that 
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such  power  was  conferred  on  the  defendant  by  section  63  of  the 
corporation  act  of  1852  (S.  &  C.  301),  as  amended,  which  confers  on 
manufacturing  corporations  the  powers  enumerated  in  section  3  of 
the  act,  and  among  others,  the  power  "to  acquire  and  convey  at 
pleasure,  all  such  real  and  personal  estate  as  may  be  necessary  or 
convenient  to  carry  into  effect  the  objects  of  the  corporation."  We 
think,  however,  that  this  claim  cannot  be  maintained.  The  sole  ob- 
ject of  the  defendant  organization  was  "for  manufacturing  pur- 
poses ;  "  and  it  cannot  be  said,  in  any  just  sense,  that  the  power  to 
acquire  or  convey  its  own  stock  was  either  necessary  or  convenient 
"  for  manufacturing  purposes." 

The  doctrine  that  corporations,  when  not  prohibited  by  their 
charters,  may  buy  and  sell  their  own  stocks,  is  supported  by  a  line 
of  authorities ;  and  prominent  among  them  may  be  mentioned  the 
cases  of  Dupee  v.  Boston  Water  Power  Co.  (114  Mass.  37),  and  C.  P. 
and  S.  R.  B.  Co.  v.  Marseilles  (84  111.  145).  But  nevertheless,  we 
think  the  decided  weight  of  authority  both  in  England  and  in  the 
United  States,  is  against  the  existence  of  the  power  unless  conferred 
by  express  graut  or  clear  implication.  The  foundation  principle 
upon  which  these  latter  cases  rest  is  that  a  corporation  possesses  no 
powers  except  such  as  are  conferred  upon  it  by  its  charter,  either  by 
express  grant  or  necessary  implication ;  and  this  principle  has  been 
frequently  declared  by  the  Supreme  Court  of  this  State ;  and  by  no 
court  more  emphatically  than  by  this  court.  It  is  true,  however, 
that  in  most  jurisdictions,  where  the  right  of  a  corporation  to  traffic 
in  its  own  stock  has  been  denied,  an  exception  to  the  rule  has  been 
admitted  to  exist,  whereby  a  corporation  has  been  allowed  to  take  its 
own  stock  in  satisfaction  of  a  debt  due  to  it.  This  exception  is  sup- 
posed to  rest  on  a  necessity  which  arises  in  order  to  avoid  loss ;  and 
was  recognized  in  this  State  as  early  as  Taylor  v.  Miami  Exporting 
Co.  (6  Ohio,  176),  and  has  been  incidentally  referred  to  as  an  exist- 
ing right  since  the  adoption  of  our  present  constitution.  State  v. 
Building  Association  (35  Ohio  St.  258). 

But,  however  that  may  be,  the  right  of  a  corporation  to  traffic  in  its 
own  stock,  at  pleasure,  appears  to  us  to  be  inconsistent  with  the  prin- 
■  ciple  of  the  provisions  of  the  present  constitution,  article  13,  section 
3,  which  reads  as  follows  :  "  Dues  from  corporations  shall  be  secured 
by  such  individual  liability  of  stockholders,  and  other  means,  as  may 
be  prescribed  by  law;  but,  in  all  cases,  each  stockholder  shall  be 
liable,  over  and  above  the  stock  by  him  or  her  owned,  and  any  amount 
unpaid  thereon,  to  a  further  sum,  at  least  equal  in  amount  to  such 
stock."  Now,  it  is  just  as  plain,  that  a  business  or  trading  corpora- 
tion cannot  exist  without  stock  and  stockholders,  as  it  is  that  the 
creditors  of  such  corporations  are  entitled  to  the  security  named  in 
the  constitution.  State,  ex.  rel.  Atfy-Gen.  v.  Sherman  (22  Ohio  St. 
411).  The  corporation  itself  cannot  be  a  stockholder  of  its  own  stock 
within  the  meaning  of  this  provision  of  the  constitution.     Nobody 


396  COPPIN  V.   GKEENLESS   COMPANY.  [CHAP.  IX. 

will  deny  this  proposition.  And  if  a  corporation  can  buy  one  share 
of  its  stock  at  pleasure,  why  may  it  not  buy  every  share  ?  If  the 
right  of  a  corporation  to  purchase  its  own  stock  at  pleasure  exists 
and  is  unlimited,  where  is  the  provision  intended  for  the  benefit  of 
creditors  ?  This  is  not  the  security  to  which  the  constitution  in- 
vites the  creditors  of  corporations.  I  am  aware,  that  the  amount 
of  stock  required  to  be  issued  is  not  fixed  by  the  constitution  or  by 
statute,  and  also  that  provision  is  made  by  statute  for  the  reduction 
of  the  capital  stock  of  corporations ;  but  of  these  matters,  creditors 
are  bound  to  take  notice.  They  have  a  right,  however,  to  assume 
that  stock  once  issued,  and  not  called  back  in  the  manner  provided  by 
law,  remains  outstanding  in  the  hands  of  stockholders  liable  to  re- 
spond to  creditors  to  the  extent  of  the  individual  liability  prescribed. 
In  this  view  it  matters  not  whether  the  stock  purchased  by  the 
corporation  that  issued  it,  becomes  extinct,  or  is  held  subject  to  be 
reissued.  It  is  enough  to  know  that  the  corporation,  as  purchaser 
of  its  own  stock,  does  not  afford  to  creditors  the  security  intended. 
And  surely,  if  the  law  forbids  the  organization  of  a  corporation 
without  stock,  because  the  required  security  is  not  furnished,  it 
cannot  be,  that  having  brought  the  corporation  into  existence,  it 
invests  it  with  power  to  assume,  at  pleasure,  the  identical  character 
or  relation  to  the  public,  that  was  an  insurmountable  objection 
to  the  giving  of  corporate  existence  in  the  first  place. 

Plaintiff  in  error  lays  much  stress  on  the  averments  in  the  petition, 
that  it  had  been  the  custom  of  the  corporation  that  its  officers  and 
others,  actively  engaged  in  its  service,  should  be  holders  of  shares  of 
its  stock,  and  upon  ceasing  to  be  connected  with  the  company  such 
persons  had  been  accustomed  to  sell,  and  the  company  to  buy  such 
stock  ;  and  that  the  plaintiff  had  purchased  the  stock  for  the  price  of 
which  suit  was  brought  while  in  the  employment  of  defendant. 

We  cannot  see  why  these  averments  should  take  the  case  out  of  the 
general  rule. 

If  it  were  averred  that  the  plaintiff  had  purchased  this  stock  from 
the  defendant,  or  from  others,  under  an  agreement  with  the  company 
that  it  would  buy  the  same  from  him  when  he  quit  its  employment 
or  if  the  contract  of  purchase  by  the  defendant  had  been  executed, 
very  different  questions  would  arise. 

It  is  not  even  averred,  that  the  plaintiff  relied  upon  such  custom 
either  in  making  the  purchase  or  the  sale  of  the  stock  ;  so  that,  in  fact, 
he  is  unaffected  by  the  alleged  custom.  But  if  such  custom  had  been 
relied  on  by  the  plaintiff  when  he  purchased  the  stock,  it  would  not 
have  made  the  executory  contract  of  the  defendant  to  buy  the  stock 
binding,  which,  without  such  custom,  would  be  void.  The  usage  of  a 
corporation  does  not  become  the  law  of  its  existence,  or  the  measure 
of  its  powers.  The  general  law  of  the  State,  of  which  all  persons  are 
presumed  to  have  knowledge,  is  the  source  and  limit  of  all  its  powers 
and  duties  ;  and  these  cannot  be  varied  either  by  usage  or  contract. 
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The  doctrine  of  estoppel  has  no  application  in  the  case.  Nor  is  there 
any  such  equity  in  the  case  as  would  have  arisen  between  the  parties 
in  case  the  contract  had  been  executed. 

Judgment  affirmed. 


NATIONAL  BANK  v.  STEWART. 

(107  V.  S.  676..  1882.) 

Eeeoe  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

The  administrators  of  the  estate  of  Daniel  McMillan,  deceased, 
brought  an  action  against  the  First  National  Bank  of  Xenia,  Ohio,  a 
corporation  formed  under  the  National  Bank  Act  of  the  United 
States,  to  recover  the  sum  of  $4,200,  with  interest.  The  complaint 
alleges  that  in  October,  1876,  the  bank  was  in  possession  of  thirty 
shares  of  its  capital  stock  belonging  to  the-  deceased  ;  that  it  then  un- 
lawfully converted  them  to  its  own  use  and  sold  them,  receiving 
therefor  the  sum  mentioned,  which  it  refuses  to  account  for  or  deliver 
to  the  plaintiffs,  although  a  demand  for  it  has  been  made. 

The  bank,  in  its  answer,  avers  that  in  April,  1876,  McMillan  was 
owing  to  it  a  debt  previously  contracted,  greater  in  amount  than  the 
value  of  the  shares  of  capital  stock  ;  that  it  being  necessary  to  secure 
the  bank  from  loss,  he  delivered  to  it  certificates  of  the  shares  with 
other  property,  as  collateral  security  for  the  debt ;  that  in  October, 
1876,  the  debt  being  unsatisfied  and  overdue,  the  bank  sold  the  shares 
at  their  full  market  value,  and  applied  the  proceeds  as  a  credit  upon 
it ;  and  that  after  such  application,  a  large  amount  remained  due  to 
the  bank,  which  is  still  unpaid.  The  evidence  produced  at  the  trial 
tended  to  show  that  the  shares  were  delivered  by  McMillan  to  the 
bank  as  collateral  security  for  money  loaned  to  him  at  the  time,  and 
were  thus  held  until  they  were  sold.  The  court  charged  the  jury  that 
if  they  found  from  the  evidence  that  the  stock  was  delivered  by  him 
to  the  bank  as  a  pledge  or  collateral  security  for  a  present  loan  of 
money  made  to  him  by  the  bank  at  the  time  of  such  delivery,  the 
plaintiffs  were  entitled  to  recover  the  amount  of  the  proceeds,  with 
interest,  from  the  time  of  sale ;  as  the  defendant  was  prohibited  by 
the  currency  act  from  thus  receiving  its  own  stock.  To  this  charge 
the  defendant  excepted.  The  plaintiffs  recovered  a  verdict,  and,  to 
review  the  judgment  entered  thereon,  this  writ  of  error  was  brought. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court :  — 

Section  5201  of  the  Eevised  Statutes  declares  that  "  no  association 
shall  make  any  loan  or  discount  on  the  security  of  the  shares  of  its 
own  capital  stock,  nor  be  the  purchaser  or  holder  of  any  such  shares, 
unless  such  security  or  purchase  shall  be  necessary  to  prevent  loss 
upon  a  debt  previously  contracted  in  good  faith ;  and  stock  so  pur- 
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chased  or  acquired  shall,  within  six  months  from  the  time  of  its 
purchase,  be  sold  or  disposed  of  at  public  or  private  sale ;  or,  in  de- 
fault thereof,  a  receiver  may  be  appointed  to  close  up  the  business  of 
the  association." 

While  this  section  in  terms  prohibits  a  banking  association  from 
making  a  loan  upon  the  security  of  shares  of  its  own  stock,  it  imposes 
no  penalty,  either  upon  the  bank  or  borrower,  if  a  loan  upon  such 
;  security  be  made.  If,  therefore,  the  prohibition  can  be  urged  against 
the  validity  of  the  transaction  by  any  one  except  the  government,  it 
can  only  be  done  before  the  contract  is  executed,  while  the  security 
is  still  subsisting  in  the  hands  of  the  bank.  It  can  then,  if  at  all,  be 
invoked  to  restrain  or  defeat  the  enforcement  of  the  security.  When 
the  contract  has  been  executed,  the  security  sold,  and  the  proceeds 
applied  to  the  payment  of  the  debt,  the  courts  will  not  interfere  with 
the  matter.  Both  bank  and  borrower  are  in  such  case  equally  the 
subjects  of  legal  censure,  and  they  will  be  left  by  the  courts  where 
they  have  placed  themselves. 

There  is  another  view  of  this  case.  The  deceased  authorized  the 
bank,  in  a  certain  contingency,  to  sell  his  shares.  Supposing  it  was 
unlawful  for  the  bank  to  take  those  shares  as  security  for  a  loan,  it 
was  not  unlawful  to  authorize  the  bank  to  sell  them  when  the  contin- 
gency occurred.  The  shares  being  sold  pursuant  to  the  authority, 
the  proceeds  would  be  in  the  bank  as  his  property.  The  administra- 
tors, indeed,  affirm  the  validity  of  that  sale  by  suing  for  the  proceeds. 
As  against  the  deceased,  however,  the  money  loaned  was  an  offset  to 
the  proceeds.     In  either  view  the  administrators  cannot  recover. 

The  judgment  of  the  court,  therefore,  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial ;  and  it  is 

So  ordered- 
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CHAPTER   X. 
POWERS  AND  LIABILITIES  OF  A  CORPORATION. 


IN  RESPECT  OF  PARTNERSHIP  AND  THE  EFFECT  OF  IRREGULAR 

INCORPORATION. 


WHITTENTON  MILLS  v.   UPTOK 

(10  Grai/,  582.     1858.) 

Petition  by  a  manufacturing  corporation  to  set  aside  proceedings 
in  insolvency,  instituted  against  the  corporation  and  William  Mason, 
of  Taunton  in  the  county  of  Bristol,  as  partners,  upon  Mason's  peti- 
tion; to  restrain  the  assignees  appointed  under  those  proceedings 
from  further  interfering  with  their  estate ;  and  to  compel  the  judge 
of  insolvency  to  entertain  a  petition  of  the  corporation  for  the  ben- 
efit of  the  insolvent  laws  respecting  insolvent  corporations.  The 
facts  of  the  case,  as  appearing  by  the  report  of  a  special  master  in 
chancery,  were  as  follows :  — 

The  Whittenton  Mills  were  incorporated  by  St.  1836,  c.  19,  for 
the  purpose  of  manufacturing  cotton  goods  at  Taunton;  and,  at  the 
time  of  organizing  under  their  charter,  adopted  by-laws,  extracts 
from  which  are  copied  in  the  margin.^ 

1  The  officers  of  the  corporation  shall  he  a  treasurer,  agent,  clerk,  and  three  direc- 
tors. The  agents,  under  the  authority  of  the  directors,  shall  superintend  and  manage 
all  the  active  business  of  the  company  —  the  erection  of  buildings,  construction  of 
machinery,  purchasing  stock,  manufacturing  and  selling  goods,  and  receiving  and 
paying  debts  ;  and  they  shall  have  power  to  make  all  such  contracts  as  may  be  necessary 
for  the  purposes  aforesaid,  and  to  settle  and  adjust  the  same.  The  directors  may  call 
meetings  of  their  board  in  such  manner  as  they  shall  prescribe,  and,  at  any  such 
meeting,  two  shall  constitute  a  quorum  for  the  transaction  of  business.  They  shall 
have  power  to  purchase  mills  and  mill  sites,  and  any  real  estate  necessary  or  con- 
venient for  carrying  on  the  business  of  the  corporation.  They  shall  have  power  to 
appoint  agents,  and  remove  them  from  office ;  to  appoint  a  clerk  or  treasurer  pro 
tempore  in  case  of  vacancy  or  absence  ;  to  appoint,  or  authorize  the  agent  to  appoint, 
all  other  needful  officers  under  him ;  to  fix  salaries  and  compensations  for  all  the 
officers  and  agents  employed  by  the  company ;  to  direct  the  number  and  extent  of 
buildings  to  be  erected,  the  extent  and  kind  of  machinery  to  be  constructed  or  pur- 
chased, and  the  extent  and  kind  of  manufactures  to  be  carried  on ;  to  declare  divi- 
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The  Taunton  Manufacturing  Company,  a  corporation  authorized 
by  their  charter  (St.  1822,  c.  44)  to  manufacture  iron,  copper,  cot- 
ton, and  wool,  failed  in  1836,  and  their  property  was  divided  among 
their  creditors.  The  Whittenton  Mill,  one  of  their  establishments, 
was  taken  by  certain  persons  who  had  been  stockholders  in  the 
Taunton  Manufacturing  Company  and  became  stockholders  in  the 
Whittenton  Mills  corporation. 

Leach  &  Keith  and  Crocker  &  Richmond,  occupying  a  machine 
shop,  foundry,  tools,  and  machinery  which  had  previously  belonged 
to  the  Taunton  Manufacturing  Company,  furnished  the  greater  part 
of  the  machinery  required  for  the  Whittenton  Mill  from  1836  until 
1842,  when  they  failed,  and  their  foundry,  machine  shop,  tools, 
machinery,  and  stock  passed  into  the  hands  of  officers  of  the  law 
for  sale  and  distribution  among  their  creditors,  and  the  tools, 
machinery,  and  stock  were  purchased,  and  the  foundry  and  machine 
shop  hired  by  Mason. 

On  the  28th  of  May,  1842,  the  Whittenton  Mills  and  Mason  made 
an  agreement  in  writing,  that  the  corporation  should  advance  to  him 
the  money  necessary  to  pay  for  said  tools,  machinery,  and  stock, 
and  for  the  rent  of  the  shop  and  foundry,  and  for  the  stock  and 
labor  which  might  be  required  in  carrying  them  on,  and  be  paid 
interest  on  the  advances;  and  that,  after  paying  a  certain  annual 
salary  to  Mason,  the  profits  on  patents  then  held  or  afterwards 
obtained  by  him,  and  all  other  profits  derived  from  the  manufac- 
ture of  machinery  or  other  work  of  the  machine  shop,  should  be 
equally  divided  between  the  parties,  for  five  years.  On  the  1st  of 
June,  1845,  the  parties  further  agreed  in  writing  that  their  joint 
business  should  be  done  and  their  joint  property  held  in  the  name 
of  William  Mason  &  Company;  and  the  shops  hired  by  them  and 
their  stock  of  tools  and  machinery  being  insufficient,  that  land 
should  be  purchased,  buildings  erected,  and  machinery  and  tools 
purchased  or  constructed  forthwith  to  supply  the  deficiency;  that 
Mason,  besides  an  annual  salary,  should  receive  a  certain  sum  on 
each  spindle  made  by  the  parties  under  his  patents,  or  sold  to  others ; 
that  the  firm  and  their  successors  should  have  the  right  to  use,  with- 
out charge,  all  inventions  and  improvements  in  machinery  made  by 
Mason  during  the  continuance  of  the  agreement;  that  interest  should 
be  allowed  to  each  party  on  all  sums  furnished  for  the  use  of  the 
partnership;  that  the  accounts  should  be  stated  annually,  and  be  at 
all  times  open  to  the  examination  of  the  parties;  that  the  profits, 
after  deducting  the  allowance  to  Mason,  should  be  equally  divided 
between  him  and  the  Whittenton  Mills;   and  that  the  agreement 

dends ;  to  call  meetings  of  the  corporation ;  to  instruct  the  agents  and  other  officers, 
and  regulate  and  control  their  doings,  and  exercise  a  general  superintendence  and 
control  over  all  the  officers  of  the  corporation.  Meetings  of  the  directors  may  be 
holden  at  any  time  and  place  for  the  transaction  of  any  business  when  all  the  board 
are  present  without  any  previous  notice. 
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should  continue  in  force  for  seven  years  from  its  date,  unless  sooner 
cancelled  by  mutual  consent.  And  it  was  afterwards  by  agreement 
in  writing  extended  for  three  years  more. 

It  was  a  great  convenience  for  the  Whittenton  Mills  to  have  the 
control  of  a  foundry  and  machine  shop,  situated  as  this  foundry  and 
shop  were,  within  two  miles  of  their  factory,  and  to  have  the  right 
to  use  the  patterns  in  the  shop,  and  the  patents  of  Mason.  The 
officers  of  the  corporation  made  these  agreements  with  the  sole 
object  of  realizing  profits  from  the  manufacture  and  sale  of  machin- 
ery, and  at  the  time  of  executing  the  agreement  of  1842,  the 
Whittenton  Mill  was  in  full  operation,  and  was  supplied  with  all 
the  machinery  required. 

Under  and  in  pursuance  of  these  agreements  the  firm  of  William 
Mason  &  Company,  composed  of  Mason  and  the  Whittenton  Mills, 
carried  on  a  very  extensive  business  (averaging  $175,000  a  year, 
and  amounting  in  one  year  to  $350,000),  confined  to  the  manufac-' 
turing  of  machinery  for  cotton  mills  till  1852,  when  they  built  one 
locomotive  engine.  Prom  this  time,  the  manufacture  of  locomotive 
engines  received  an  increasing  share  of  their  attention  till  their 
insolvency  in  1857,  when  it  constituted  about  one  half  of  their 
business. 

During  the  period  of  the  partnership,  the  greater  part  of  the 
machinery  required  by  the  Whittenton  Mills  was  manufactured  and 
sold  to  them  by  William  Mason  &  Company.  In  the  purchase  and 
sale  of  this  machinery  the  parties  dealt  with  one  another  as  stran- 
gers. Mason  &  Company  also  made  repairs  upon  the  machinery 
of  the  Whittenton  Mills  to  the  amount  of  $4,000  during  that  time. 
And  Mason  &  Company  manufactured  and  sold  to  other  persons  and 
corporations  large  quantities  of  tools  and  machinery;  and  stated  and 
rendered  to  the  Whittenton  Mills,  as  partners,  annual  accounts  of 
the  copartnership  business,  which  resulted  every  year  until  1852  in 
large  profits,  half  of  which,  according  to  the  terms  of  said  agree- 
ments, was  paid  over  or  credited  annually  to  the  Whittenton  Mills, 
and  was  by  that  corporation  distributed,  with  their  other  profits, 
among  their  stockholders.  Since  1852,  the  firm  have  been  doing  a 
losing  business. 

The  capital  stock  of  the  corporation  was  divided  into  two  hundred 
shares,  the  par  value  of  which  was  five  hundred  dollars.  The  nature 
of  the  business  in  which  Mason  &  Company  were  engaged,  and  the 
manner  of  conducting  it,  were  throughout  known  to  all  the  officers 
of  the  corporation;  and  to  all  the  stockholders,  except  one,  who  was 
the  owner  of  four  shares  from  the  time  of  the  organization  until 
1854,  when  he  transferred  them  to  one  of  the  other  stockholders, 
and  who  never  attended  a  meeting  of  the  corporation,  but  was  a 
relative  of  a  majority  of  the  officers  and  of  the  stockholders,  and 
with  two  of  them  was  in  the  habit  of  consulting  on  his  business 
affairs,  and  greatly  relied  on  their  judgment. 
VOL.  I. —  26  - 
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At  and  for  some  time  before  tbe  insolvency  aforesaid,  William 
Mason  &  Company  were  employed  in  making  machinery,  which  they 
had  contracted  to  furnish  to  the  Whittenton  Mills,  to  the  value  of 
f  35, 000.  The  materials  had  all  been  procured,  and  the  work  was 
about  three  quarters  done.  It  was  generally  known,  in  the  shop  of 
Mason  &  Company,  and  in  the  town  of  Taunton,  and  to  many  of  the 
persons  who  furnished  the  materials  and  performed  the  labor  on  this 
machinery,  that  it  was  building  for  the  Whittenton  Mills.  And 
debts  foj-  such  materials  and  labor,  to  the  amount  of  $4,000,  have 
been  proved  against  the  estate  of  Mason  &  Company. 

Mason  contributed  to  the  copartnership  nothing  but  his  skill  and 
patent  rights.  The  Whittenton  Mills  contributed  all  the  capital 
required,  and  advanced  to  Mason  &  Company  all  the  money  to  pay 
for  the  machinery,  stock,  and  tools  originally  purchased;  and  after- 
wards, from  time  to  time,  made  further  advances  to  pay  the  accru- 
ing rents,  and  for  the  stock  and  labor,  as  well  as  for  the  land 
purchased,  and  the  tools  and  machinery  required  in  carrying  on 
the  copartnership  business,  and  were  credited  with  these  sums, 
and  with  interest  thereon  in  the  annual  accounts  stated  and  ren- 
dered by  Mason  &  Company.  The  advances  were  made  with  the 
expectation  that  they  would  be  reimbursed  out  of  the  profits.  The 
lands  were  all  conveyed  to  William  Mason  and  his  heirs,  but  were 
purchased  for  copartnership  purposes,  and  the  purchase-money  was 
charged  in  the  copartnership  account. 

The  general  agent  of  the  corporation  (who  was  also  their  treasurer 
for  a  portion  of  the  time)  and  Mason  represented  to  third  persons, 
with  whom  the  partnership  was  dealing,  that  the  corporation  was  a 
member  of  the  partnership.  Two  of  the  directors  testified  that  they 
never  heard  a  doubt  suggested  that  this  partnership  was  a  valid  one 
till  said  insolvency  proceedings  were  commenced;  and  there  was  no 
evidence  that  its  validity  was  ever  questioned  until  that  time,  by 
any  person.  One  person,  acting  under  a  power  of  attorney,  exe- 
cuted by  Mason,  and  by  the  Whittenton  Mills  through  their 
general  agent  and  with  the  knowledge  of  their  clerk,  on  the  12th 
of  January,  1857,  purporting  to  authorize  him  to  use  their  partner- 
ship name  "  in  signing  and  making  checks  and  drafts  and  receipts, 
and  indorsing  drafts,  checks,  bills  receivable,  and  bills  of  exchange," 
represented  to  those  with  whom  he  was  negotiating  for  money  and 
supplies  for  the  shop  that  the  Whittenton  Mills  was  a  member  of 
the  partnership,  and  upon  the  faith  of  such  representations  obtained 
money  and  materials  to  a  large  amount. 

The  Boston  Manufacturing  Company,  inoorporated  in  1813  (St. 
1812,  c.  92),  "for  the  purpose  of  manufacturing  cotton,  woollen,  and 
linen  goods,"  erected  at  Waltham  the  first  power  loom  mill  in  this 
country ;  and  have  a  machine  shop,  in  which  they  made  the  machin- 
ery for  their  own  mill  and  for  the  two  cotton  mills  of  the  Merrimack 
Company,  the  first  erected  in  Lowell;  and  have  also  made  machin- 
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ery,  in  large  quantities,  for  cotton  mills  in  Baltimore,  Lowell,  and 
other  places.  The  Elliot  Manufacturing  Company,  incorporated  in 
1823  (St.  1823,  c.  11),  "for  the  purpose  of  manufacturing  cotton 
goods,"  furnished  from  their  shop  the  machinery  for  one  of  the 
mills  in  Nashua,  N.  H.  Cotton  Manufacturing  companies  gen- 
erally have  connected  with  their  mills,  machine  shops,  or  "repair 
shops,"  as  they  are  called;  and  it  is  customary  for  such  companies, 
when  they  have  a  good  mechanic,  and  the  patterns  for  a  valuable 
machine,  to  furnish  such  machines  to  other  factories. 

Thomas,  J. :  — 

This  is  a  petition  to  this  court,  sitting  in  equity,  and  as  such  hav- 
ing by  the  St.  of  1838,  c.  163,  the  jurisdiction  and  the  supervision  of 
all  proceedings  in  insolvency.  The  averments  of  the  petition  are 
admitted  by  the  answers  of  the  respondents.  Nor  is  there  a  ques- 
tion upon  the  facts  agreed  that  a  copartnership  was  entered  into  by 
the  Whittenton  Mills  and  the  said  Mason,  and  for  the  purposes 
stated,  if  the  corporation  was  capable  in  law  of  entering  intd  and 
forming  such  partnership  and  for  such  ends. 

But  the  petitioners  say,  first,  that  the  Whittenton  Mills  could  not 
enter  into  any  legal  partnership;  secondly,  that  if  it  were  so  capa- 
ble, it  could  not  form  a  copartnership  for  the  prosecution  of  a  busi- 
ness foreign  to  the  purpose  for  which  alone  it  was  created;  thirdly, 
that  if  such  legal  partnership  existed,  the  petitioners  were  not  liable 
to  be  declared  insolvent  upon  the  petition  of  Mason  and  under  the 
St.  of  1838,  c.  163,  and  the  acts  in  addition  thereto;  such  acts 
respecting  only  natural  persons  and  making  no  provision  for  bodies 
corporate. 

At  the  threshold  of  the  cause  and  of  its  elaborate  discussion  is  the 
question.  Was  this  corporation  capable  of  forming  a  partnership,  of 
entering  into  the  contract?  This  question  presents  itself  in  two 
forms.  The  more  general  one  is:  Has  a  corporation,  as  one  of  its 
usual  inherent  powers,  the  capacity  to  form  a  contract  of  copartner- 
ship? The  narrower  question,  but  for  this  case  the  practical  and 
pertinent  one,  is.  Can  a  manufacturing  corporation  in  this  Common- 
wealth, incorporated  since  February,  1831,  and  subject  to  the  pro- 
visions of  the  thirty-eighth  and  forty-fourth  chapters  of  the  Eevised 
Statutes,  enter  into  a  contract  or  society  of  copartnership? 

This  corporation  was  created  in  March,  1836,  as  a  manufacturing 
corporation,  for  the  purpose  of  manufacturing  cotton  goods  in  the 
town  of  Taunton,  and  for  that  purpose  was  invested  with  all  the 
powers  and  privileges,  and  made  subject  to  all  the  duties,  restric- 
tions, and  liabilities  set  forth  in  the  thirty-eighth  and  forty-fourth 
'  chapters  of  the  Revised  Statutes,  passed  on  the  fourth  of  November 
preceding,  but  not  to  take  effect  till  the  first  of  May,  eighteen  hun- 
dred and  thirty-six  (St.  1836,  c.  19).  This  charter,  with  the 
provisions  of  the  chapters  referred  to  and  made  part  of  it,  is  the 
origin  and  source  of  the  powers  and  functions  of  the  corporation. 
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What  powers  are  granted  expressly,  or  by  implication,  because 
necessary  or  usual  for  the  purposes  which  this  charter  was  given 
to  effect,  the  corporation  has,  and  no  more. 

There  is  one  obvious  and  important  distinction  between  such  a 
society  as  this  charter  creates,  and  that  of  a  partnership.  An  act 
of  the  corporation,  done  either  by  direct  vote  or  by  agents  author- 
ized for  the  purpose,  is  the  manifestation  of  the  collected  will  of 
the  society.  No  member  of  the  corporation,  as  such,  can  bind  the 
society.  In  a  partnership  each  member  binds  the  society  as  a  prin- 
cipal. If  then  this  corporation  may  enter  into  partnership  with  an 
individual,  there  would  be  two  principals,  the  legal  person  and  the 
natural  person,  each  having,  within  the  scope  of  the  society's  busi- 
ness, full  authority  to  manage  its  concerns,  including  even  the  dis- 
position of  its  property. 

The  second  section  of  c.  38  of  the  Eev.  Sts.  provides  that  the 
business  of  every  such  manufacturing  corporation  shall  be  managed 
and  conducted  by  the  president  and  directors  thereof,  and  such  other 
officers,  agents,  and  factors  as  the  company  shall  think  proper  to 
authorize  for  that  purpose.  It  is  plain  that  the  provisions  of  this 
section  cannot  be  carried  into  effect  where  a  partnership  exists. 
The  partner  may  manage  and  conduct  the  business  of  the  corpora- 
tion, and  bind  it  by  his  acts.  In  so  doing  he  does  not  act  as  an 
officer  or  agent  of  the  corporation  by  authority  received  from  it,  but 
as  a  principal  in  a  society  in  which  all  are  equals,  and  each  capable 
of  binding  the  society  by  the  act  of  its  individual  will. 

Indeed,  in  examining  this  chapter,  it  will  be  found  that  there  is 
scarcely  a  provision  for  the  conduct  of  the  business  of  a  manufactur- 
ing corporation  that  is  not  inconsistent  with  the  existence  of  a  con- 
tract by  which  the  power  to  manage  the  business  of  the  company 
and  to  bind  the  corporation  by  his  acts  is  vested  in  one  not  a  memr 
ber  of  the  corporation  nor  its  officer  or  agent.  Such  are  the  third, 
fourth,  and  fifth  sections,  providing  how  the  president  and  directors, 
and  >other  officers,  agents,  and  factors  of  the  corporation  shall  be 
chosen.  Such  too  is  the  sixth  section,  which  authorizes  every  such 
company  to  make  by-laws  for  its  own  regulation  and  government. 
Such  are  the  several  provisions  authorizing  the  stockholders  to  fix 
the  amount  of  the  capital  stock,  to  increase  the  same  within  the  limit 
fixed  by  law,  or  to  reduce  it.  §§9,  11,  19.  And  such  is  the  pro- 
vision requiring  the  president  and  directors  to  give  annual  notice  of 
the  amount  of  the  debts  of  the  corporation;  the  means  of  stating 
which  would  not  be  in  their  power  if  another  principal  had  the  power 
of  creating  the  debt.  §  22.  Of  the  same  character  is  the  twenty- 
fifth  section,  by  which  it  is  declared  that  the  whole  amount  of  the  ' 
debts  which  the  corporation  shall  at  any  time  owe  shall  not  exceed 
the  amount  of  the  capital  stock  actually  paid  in,  and  which  renders 
the  directors,  under  whose  administration  an  excess  shall  occur,  lia- 
ble personally  to  the  extent  of  such  excess;  a  provision  evidently 
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based  upon  the  ground  that  the  exclusive  power  to  contract  debts 
is  vested  in  such  directors,  and  that  they  cannot  be  divested  of  it, 
and  which  is  wholly  inconsistent  with  the  existence  of  a  power  in 
the  corporation  to  enter  into  a  contract  of  partnership,  by  which  an- 
other principal  would  be  created,  having  equal  power  to  contract 
debts  and  to  bind  the  partnership  and  the  corporation  in  solido. 

Indeed  the  effect  of  all  our  statutes,  the  settled  policy  of  our 
Legislature,  for  the  regulation  of  manufacturing  corporations  is 
that  the  corporation  is  to  manage  its  affairs  separately  and  exclu- 
sively; certain  powers  to  be  exercised  by  the  stockholders,  and 
others  by  officers  who  are  the  servants  of  the  corporation  and  act 
in  its  name  and  behalf.  And  the  formation  of  a  contract,  or  the 
entering  into  a  relation,  by  which  the  corporation  or  the  officers  of 
its  appointment  should  be  divested  of  that  power,  or  by  which 
its  franchises  should  be  vested  in  a  partner  with  equal  power  to 
direct  and  control  its  business,  is  entirely  inconsistent  with  that 
policy. 

Th«  power  to  form  a  partnership  is  not  only  not  among  the  powers 
granted  expressly  or  by  reasonable  implication,  but  is  wholly  incon- 
sistent with  the  scope  and  tenor  of  the  powers  expressly  conferred, 
and  the  duties  expressly  imposed,  upon  a  manufacturing  corporation 
under  the  legislation  of  the  Commonwealth. 

The  difficulties  would  be  obviously  greater  in  holding  such  a  part- 
nership to  be  valid,  when  formed  and  carried  on  for  the  prosecution 
of  a  business  other  than  that,  if  not  foreign  from  that,  for  which 
the  corporation  was  created.  It  is  difficult  to  see  how  the  corpora- 
tion should  engage  in  such  business,  even  when  under  its  own  con- 
trol, still  less  to  enter  into  copartnership  with  third  persons  for  that 
purpose. 

By  the  St.  of  1852,  c.  195,  not  adverted  to  in  the  argument, 
corporations  created  for  the  manufacture  of  woollen  and  cotton 
goods  are  authorized  to  carry  on  certain  other  manufactures,  but 
this  only  when  four  fifths  of  the  stockholders  shall,  by  vote  at  a 
special  meeting  called  for  the  purpose,  consent  to  the  same.  This 
statute  furnishes  a  pretty  strong  implication  that  the  power  to  carry 
on  a  different  business  from  that  for  which  the  corporation  was  char- 
tered, did  not  exist  before  the  statute  was  passed. 

We  are  therefore  all  of  opinion  that  in  the  formation  of  the 
alleged  partnership  the  corporation  exceeded  the  powers  given  by 
its  charter  expressly  or  by  implication,  and  that  the  contract  of 
copartnership  was  illegal  and  void. 

It  is  said,  however,  by  the  respondents,  that  if  this  be  so,  such 
violation  of  the  charter  can  only  be  alleged  by  the  Commonwealth, 
upon  proceedings  for  a  forfeiture  of  the  charter,  and  that  the  valid- 
ity of  the  partnership  cannot  be  called  in  question  by  the  corpora- 
tion or  by  its  creditors  or  debtors. 

As  the  basis  of  proceeding  against  the  Whittenton  Mills  in  insol- 
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vency,  upon  the  petition  of  Mason  under  the  St.  of  1838,  c.  163,  §  21, 
even  supposing  that  the  provisions  of  that  statute  are  not  limited  to 
natural  persons,  it  was  necessary  to  show  the  existence  of  an  actual 
copartnership  between  Mason  and  the  corporation.  It  was  not  suffi- 
cient to  show  that  they  had  so  conducted  as  to  be  liable  to  third 
persons  as  partners;  they  must  be  partners  inter  sese,  Hanson  v. 
Paige  (3  Gray,  239).  There  must  be  a  contract  of  copartnership 
lietween  them.  Into  such  a  contract  the  petitioners  were  incapable 
of  entering. 

But  the  case  rests  upon  broader  grounds.  The  charter  of  the 
corporation  is  part  of  the  public  law.  Eev.  Sts.  c.  2,  §  3.  Those 
who  deal  with  the  corporation  must  take  notice  of  the  extent  of  its 
powers,  and  that  the  corporation  is  legally  incapable  of  entering 
into  the  contract  of  partnership;  that  that  contract  was  beyond  the 
scope  of  its  authority;  and  that  this  incapacity  resulted  from  consid- 
erations not  personal  or  peculiar  to  this  corporation  or  its  members, 
but  from  general  grounds  of  public  policy,  which  the  corporation 
and  those  dealing  with  it  cannot  be  permitted  to  contravene  and 
defeat.  That  policy  is  to  confine  these  corporations  within  the 
limits  prescribed  by  law,  to  protect  the  stockholders  from  liabili- 
ties which  the  charter  and  laws  do  not  create,  and,  while  it  imposes 
upon  the  stockholders  of  the  corporation  heavy  responsibilities, 
to  retain  to  them  the  legal  control  of  its  business  and  conduct  of  its 
affairs. 

The  precise  point  at  issue  before  us  is  the  validity  of  these 
proceedings  in  insolvency.  That  depends,  as  before  remarked, 
upon  the  existence  of  the  partnership  between  the  Whittenton 
Mills  and  Mason.  Upon  that  only  could  the  petition  of  Mason 
be  sustained. 

It  is  necessary  for  this  purpose  to  decide  how  far  these  considera- 
tions will  affect  those  claiming  to  be  the  creditors  or  debtors  of  the 
alleged  partnership.  It  is  in  this  point  of  view  only,  that  the  cases 
of  Chester  Glass  Co.  v.  Dewey  (16  Mass.  94),  Quincy  Canal  v.  New- 
comb  (7  Met.  276),  and  White  v.  South  Shore  Railroad  (6  Cush. 
412),  can  be  deemed  material.  They  have  the  tendency  to  show 
the  existence  of  a  contract  between  the  Whittenton  Mills  and 
Mason,  which  the  former  is  estopped  to  question. 

In  the  case  of  Chester  Glass  Co.  v.  Dewey,  one  ground  of  defence 
to  the  recovery  for  goods  sold  and  delivered  by  the  plaintiff  corpora- 
tion was,  that  the  corporation  wae  prohibited  from  trading.  The 
court  held,  that  the  Legislature  did  not  intend  to  prohibit  the  supply 
of  goods  to  those  employed  in  the  manufactory.  That  certainly  was 
the  end  of  the  matter.  The  court  however  added,  that  the  defend- 
ant could  not  refuse  payment  on  this  ground,  but  that  the  Legislature 
may  enforce  the  prohibition  by  causing  the  charter  to  be  revoked. 
This  suggestion  will  be  entitled  to  consideration  if  a  question  should 
arise  as  to  the  right  of  the  alleged  company  to  recover  for  goods  sold, 
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but  it  certainly  is  not  conclusive  upon  the  relation  of  the  partners 
inter  sese. 

In  Quincy  Canal  v.  Newcomh,  it  was  held,  that,  where  a  canal 
was  opened  and  toll  claimed,  and  the  defendant  used  the  canal,  he 
was  liable  to  the  payment  of  such  toll,  and  could  not  avoid  such 
payment  by  showing  that  the  canal  had  not  been  made  so  deep  as 
the  statute  required. 

In  White  v.  South  Shore  Railroad,  it  was  held,  that  the  defend- 
ants were  liable  for  damages  in  constructing  their  road  through  and 
across  a  mill-pond  authorized  by  the  general  court  to  be  raised  in  a 
navigable  river,  though  in  erecting  the  dam  for  raising  the  pond  the 
condition  of  the  act  permitting  it  had  not  been  complied  with.  The 
court  said,  that  the  railroad  company  could  not  take  the  petitioners' 
pond  from  them  because  the  dam  was  not  constructed  in  compliance 
with  the  act;  that  whether  it  had  been  so  constructed  was  a  matter 
between  the  government  and  the  petitioner. 

If  the  assent  of  all  the  stockholders  were  shown  to  the  formation 
of  the  partnership, —  which  is  not  the  fact, —  it  could  not  enlarge  the 
powers  of  the  corporation,  or  make  that  legal  which  was  inconsis- 
tent with  the  law  limiting  their  powers  and  prescribing  their  duties. 
Whether,  if  such  assent  were  available,  it  could  be  manifested  in 
any  other  mode  but  by  a  vote  of  the  stockholders,  it  is  not  neces- 
sary to  inquire. 

The  decision  of  the  question  as  to  the  existence  of  the  partnership 
between  the  Whittenton  Mills  and  William  Mason  in  the  negative 
renders  unnecessary  the  inquiry  whether,  if  a  partnership  had 
existed,  the  petitioners  could  be  subjected  to  the  provision  of  the 
insolvent  law  of  1838,  c.  163,  and  the  acts  in  addition  thereto. 

The  proceedings  in  insolvency  founded  upon  the  petition  of  Mason 
as  the  partner  of  said  Whittenton  Mills,  under  the  firm  of  William 
Mason  &  Company,  were  illegal,  and  must  be  vacated  and  set  aside, 
so  far  as  they  affect  the  estate  of  the  Whittenton  Mills.  A  manda- 
mus must  issue  to  the  judge  in  insolvency  for  the  county  of  Bristol 
to  proceed,  upon  the  petition  of  the  Whittenton  Mills,  to  hear  the 
parties,  and,  good  cause  being  shown,  to  issue  his  warrant  thereon. 

Decree  accordingly. 


METHODIST  CHURCH  v.  PICKETT. 

(19  N.  Y.  482.    1859.) 

Appeal  from  the  Supreme  Court.  Action  to  recover  a  subscrip- 
tion towards  rebuilding  the  plaintiff's  church.  On  the  trial  at  the 
Wayne  Circuit  before  Mr.  Justice  Wells,  the  only  question  of  any 
interest  was,  whether  the  plaintiff  established  its  corporate  charac- 
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ter.     For  this  purpose  it  gave  in  evidence  a  certificate,  duly  acknowl- 
edged and  recorded  April  6,  1827,  in  these  words :  — 

Agreeably  to  a  law  of  the  State  of  New  York,  passed  on  the  5th 
day  of  April,  1813,  authorizing  the  incorporation  of  churches,  the 
male  members  of  the  Methodist  Episcopal  Union  Church,  agreeably 
to  public  notice  given,  met  on  the  15th  day  of  May,  1826,  in  the 
village  of  Lyons,  Wayne  County,  New  York,  at  their  meeting-house, 
and  by  plurality  of  votes  chose  Eichard  Jones  and  Orra  Bennett  to 
preside;  then  proceeded  to  the  choice  of  five  trustees.  On  canvas- 
sing the  votes  it  was  found  the  following  persons  were  duly  elected, 
viz. :  Eichard  Jones,  &c.  [naming  four  others].  We  the  returning 
officers  do  certify  that  Eichard  Jones,  &c.  [repeating  the  names] 
were  legally  elected  trustees  for  the  Methodist  Episcopal  Union 
Church,  in  the  village  of  Lyons,  agreeably  to  a  statute  passed  April 
5,  1813. 

Given  under  our  hands,  &c. 

[signed]  Eichard  Jones.         (Seal.) 

Orra  Bennett.  (Seal.) 

To  this  certificate  it  was  objected  that  it  did  not  show  the  time, 
place,  manner,  nor  by  whom  notice  of  the  meeting  therein  men- 
tioned was  given;  nor  that  the  persons  appointed  to  preside  were 
elders,  or  church  wardens,  or  that  there  were  no  such  officers,  or 
that  the  persons  presiding  were  members  of  the  church  or  society; 
that  they  were  not  stated  to  have  been  elected  by  a  majority  of 
votes,  but  by  a  plurality  of  votes ;  that  the  certificate  does  not  par- 
ticularly mention  and  describe  the  name  or  title  by  which  the 
trustees  and  their  successors  should  thereafter  be  called  and  known ; 
that  it  does  not  show  that  there  were  any  persons  present  at  the 
meeting,  except  those  who  signed  the  certificate,  nor  that  those  who 
were  present  had  the  requisite  jurisdiction,  or  had  taken  the  steps 
necessary  to  incorporate  a  religious  corporation  under  the  act  of 
1813  (3  E.  S.  294). 

The  plaintiff  proved  that  certain  persons  were  trustees  of  its 
society  in  1850;  that  it  then  had  had  a  house  of  worship;  that  at 
a  meeting  therein  of  the  trustees  it  was  resolved  to  demolish  that 
building  for  the  purpose  of  erecting  a  new  church  on  the  same  site ; 
that  a  subscription  was  made  by  the  defendant  and  numerous  others, 
by  which  the  subscribers  promise  to  pay  the  plaintiff,  by  its  cor- 
porate name,  the  sums  set  opposite  to  their  respective  names,  to  be 
used  and  applied  by  the  plaintiff  in  removing  the  old  and  erecting 
the  new  house  of  worship.  There  was  evidence  of  another  meeting 
of  trustees  in  1851.  This  was  all  the  evidence  of  the  plaintiff's 
incorporation.  A  nonsuit  was  asked  and  denied,  under  exception 
by  the  defendant.  The  plaintiff  had  a  verdict.  The  exceptions 
were  heard  in  the  first  instance  at  a  general  term  in  the  seventh 
district,  where  judgment  was  rendered  for  the  plaintiff,  and  the 
defendant  appealed  to  this  court. 


CHAP.  X.]  METHODIST   CHURCH   V.    PICKETT.  409 

Selden,  J. :  — 

,  The  answer  in  this  case  having  denied  that  the  plaintiffs  were 
ever  incorporated  as  alleged  in  their  complaint,  it  was  incumbent 
upon  them  to  prove  their  incorporation  upon  the  trial.  The  defend- 
ant's counsel  insists  that  the  certificate  introduced  for  that  purpose 
was  insufficient  to  support  the  issue  on  the  part  of  the  plaintiffs; 
because  the  act  for  the  incorporation  of  religious  societies  requires 
certain  preliminary  acts  in  order  to  incorporate  under  it,  which  acts, 
being  virtually  conditions  precedent  to  the  creation  of  such  a  cor- 
poration, must  be  proved  before  its  existence  can  be  established. 

The  preliminary  acts  referred  to  are :  The  giving  of  the  notice  in 
the  manner  required  by  the  third  section  of  the  act;  the  assembling 
of  the  male  members  of  the  church  or  congregation,  pursuant  to'  such 
notice ;  the  selection  in  the  proper  manner  of  the  proper  persons  to 
preside  at  such  meeting;  the  election  of  trustees;  and  the  making, 
acknowledging,  and  recording  of  the  certificate  of  the  presiding 
officers. 

It  is  obvious,  that  if  religious  corporations  are  bound,  whenever 
they  bring  suit,  to  prove  a  strict  compliance  with  the  statute  in  re- 
spect to  all  these  preliminary  circumstances,  it  would  be  impossible 
for  them  in  most  cases  to  enforce  their  rights  in  a  court  of  law.  If 
these  facts  must  be  proved  in  one  case,  they  must  in  all,  and  cor- 
porations may  thus  be  called  upon  fifty  years  after  the  events  took 
place  to  furnish  proof  of  their  occurrence.  The  statute  has  pro- 
vided for  no  record  evidence  on  the  subject,  except  in  respect  to 
those  facts  required  to  be  inserted  in  the  certificate  of  organization. 

But  a  rule  so  inconvenient  as  that  contended  for  by  the  defend- 
ant's counsel,  has  never  yet  been  established  in  regard  to  any  class 
of  corporations.  On  the  contrary,  it  has  been  repeatedly  held,  that, 
as  against  all  persons  who  have  entered  into  contracts  with  bodies 
assuming  to  act  in  a  corporate  capacity,  it  is  sufficient  for  such 
bodies  to  show  themselves  to  be  corporations  de  facto.  This  cannot 
be  done  by  simply  showing  that  they  have  acted  as  corporations  for 
any  period  of  time,  however  long.  Two  things  are  necessary  to  be 
shown  in  order  to  establish  the  existence  of  a  corporation  de  facto, 
viz. :  1.  The  existence  of  a  charter,  or  some  law  under  which  a  cor- 
poration with  the  powers  assumed  might  lawfully  be  created;  and, 
2.  A  user,  by  the  party  to  the  suit,  of  the  rights  claimed  to  be  con- 
ferred by  such  charter  or  law.  United  States  Bank  v.  Stearns  (15 
Wend.  314). 

The  rule  established  by  law  as  well  as  by  reason  is,  that  parties 
recognizing  the  existence  of  corporations  by  dealing  with  them  have 
no  right  to  object  to  any  irregularity  in  their  organization  or  any 
subsequent  abuse  of  their  powers  not  connected  with  such  dealing. 
As  long  as  these  are  overlooked  or  tolerated  by  the  State  it  is  not 
for  individuals  to  call  them  in  question.  In  the  case  of  Trustees  of 
Vernon  Society  v.  Hills  (6  Cow.  23),  which  was  an  action  brought 
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by  the  trustees  of  a  religious  corporation,  Savage,  C.  J.,  used  the 
following  language :  "  The  plaintiffs  have  acted  as  trustees  upon  the 
matter  in  question,  and  in  bringing  their  suit,  colore  officii  j  and 
before  an  objection  to  their  right  can  be  sustained  by  the  defendant, 
on  the  ground  that  they  were  not  regularly  elected,  he  must  show 
that  proceedings  have  been  instituted  against  them  by  the  govern- 
ment, and  carried  on  to  a  judgment  of  ouster."  And  in  the  case  of 
Brouwer  v.  Appleby  (1  Sandf.  158),  in  the  Superior  Court  of  the 
city  of  New  York,  an  action  brought  by  the  receiver  of  a  corpora- 
tion upon  a  promissory  note,  and  where  the  defence  was  that  the 
corporation  was  never  duly  organized,  Oakley,  C.  J.,  said:  "The 
defendant,  as  a  contracting  party  with  this  corporation,  cannot 
object  to  the  want  of  the  requisite  organization;  and  any  defect 
in  that  respect,  if  valid,  is  only  available  in  behalf  of  the  sovereign 
power  of  the  State."  Eaton  v.  Aspinwall  (19  N;  Y.  119).  1  have 
said  that  a  party  to  a  suit,  in  order  to  show  itself  to  be  a  corpora- 
tion de  facto,  must  prove  the  existence  of  a  law  authorizing  its  incor- 
poration, —  that  is,  it  must  appear  that  such  authority  exists,  —  if  by 
special  charter  it  must  be  proved;  but  when  there  is  a  general  law 
of  our  State,  authorizing  a  particular  class  of  incorporations,  the 
courts,  I  think,  will  take  judicial  notice  of  it.  If,  however,  it  were 
otherwise,  it  is  to  be  inferred  that  the  statute  authorizing  the  incor- 
poration of  religious  societies  was  introduced  upon  the  trial,  as  it 
was  referred  to,  and  relied  upon  by  the  counsel  upon  both  sides. 

But  it  is  insisted  by  the  defendant's  counsel  that  there  was  no 
proof  of  user.  The  degree  of  proof  required  on  this  subject 
depends  to  some  extent  upon  the  nature  of  the  incorporation,  and 
the  law  under  which  it  is  organized.  Where  no  provision  is  made 
for  any  permanent  evidence  of  the  fact  of  organization,  more  proof 
of  user  would  be  necessary  than  where,  as  in  this  case,  the  essential 
steps  by  which  the  organization  is  accomplished  are  required  to  be 
made  a  matter  of  record. 

In  such  cases,  if  the  record  is  perfect,  then  perhaps  nothing  else 
need  be  shown;  but  if  imperfect,  it  may  still  stand  in  place  of,  and 
be  equivalent  to,  a  very  considerable  degree  of  evidence  of  user. 
The  imperfection  of  the  record  cannot  be  taken  advantage  of  by  a 
private  individual,  who  has  entered  into  engagements  with  the 
corporation.  The  rightfulness  of  its  existence  not  being  in  issue, 
of  course  evidence  of  any  irregularities  or  defects  in  its  organiza- 
tion, short  of  such  as  would  show  a  want  of  good  faith  on  the  part 
of  those  concerned  in  the  proceedings,  would  be  wholly  irrelevant. 
If  the  law  exists,  and  the  record  exhibits  a  bona  fide  attempt  to 
organize  under  it,  very  slight  evidence  of  user  beyond  thi,  is  all 
that  can  be  required. 

We  have  in  this  case,  in  addition  to  the  certificate  of  incorporation 
in  1826,  first,  the  subscription  paper  signed  by  the  defendant  and 
others,  and  dated  in  April,  1850;  then  a  meeting  of  trustees  and 
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building  committee  in  May,  1850;  and  another,  of  the  trustees 
alone,  in  August,  1851;  with  the  resolutions  passed  at  both  these 
meetings. 

But  it  is  said  by  the  counsel,  that  there  is  no  evidence  that  these 
acts  of  1850  and  1851  were  acts  of  the  same  body  organized  or 
attempted  to  be  organized  by  the  proceedings  in  1826.  Let  us  see. 
In  the  first  place  the  name  is  the  same;  in  the  next  place,  the 
location  is  the  same,  as  is  shown  by  the  subscription  papers  and 
the  certificate,  viz.,  the  village  of  Lyons;  then  again  we  find  the 
trustees  resolving  in  1850  "to  demolish  and  remove"  their  church 
for  the  purpose  of  erecting  "a  new  church"  upon  the  same  site: 
thus  affording  some  ground  at  least  for  the  presumption  that  the 
society  had  been  some  time  in  existence.  Under  these  circum- 
stances, it  is,  I  think,  safe  to  infer,  in  the  absence  of  any  evidence 
to  the  contrary,  that  the  society  thus  acting  in  1850  is  the  same  as 
that  organized  by  the  same  name,  in  the  same  place,  in  1826.  If 
this  is  so,  more  proof  of  user  can  hardly  be  requisite  to  establish  the 
existence  of  a  corporation  de  facto.  It  is  unnecessary,  therefore,  to 
inquire  whether  the  certificate  recorded  in  1826  is  or  is  not  in  strict 
accordance  with  the  provisions  of  the  statute.  Were  it  otherwise, 
however,  I  should  be  of  opinion,  as  held  by  the  Supreme  Court,  that 
the  certificate  does  substantially  conform  to  the  requisitions  of  the 
act.  The  other  objections  made  to  the  judgment  of  the  Supreme 
Court  are,  I  think,  clearly  untenable. 

The  judgment,  therefore,  should  be  affirmed. 

Johnson,  C.  J.,  Comstock,  Allen,  Gkat,  and  Strong,  JJ., 
concurred  on  both  grounds  taken  by  Selden,  J. ;  DenIo  and 
Geoter,  JJ..  concurred  on  the  ground  of  the  sufficiency  of  the 
certificate. 

Judgment  affirmed. 


RAILKOAD  COMPANY  v.   GARY. 

(26  N.  Y  75.    1862.) 

Appeal  from  the  Superior  Court  of  Buffalo.  Action  upon  the 
subscription  of  the  intestate  to  the  capital  stock  of  the  plaintiff. 
The  plaintiff  undertook  to  become  incorporated  under  the  general 
railroad  act  of  1850.  In  May,  1853,  its  articles  of  association  were 
filed,  and  the  intestate,  June  8th,  thereafter,  became  a  subscriber 
for  one  thousand  dollars  of  the  capital  stock,  and  paid  ten  per  cent 
at  the  time  of  subscription,  and  died  in  September,  1853.  The 
directors,  after  his  death,  made  seven  calls  upon  the  stock  of  one 
hundred  dollars  each,  and  for  this  seven  hundred  dollars,  claimed 
to  be  due,  this  action  was  brought.  The  affidavit  indorsed  upon 
and  filed  with  the  articles  of  association  was  conceded  to  be  defec- 
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tive;  it  containing  no  statement  of  an  intention  in  good  faith  to 
construct  or  operate  the  road  mentioned  in  the  articles.  In  1858 
a  law  was  passed  by  the  Legislature  of  this  State  authorizing  the 
plaintiff  to  sell  its  property  and  effects  to  another  railroad  com- 
pany; and,  by  the  second  section  of  the  act,  the  plaintiff'  was 
declared  to  be  a  valid  corporation,  duly  organized  under  the  act  to 
authorize  the  formation  of  railroad  corporations  and  to  regulate  the 
same,  passed  April  2,  1850,  and  the  several  acts  amending  the  same, 
notwithstanding  any  error,  informality,  insufficiency,  act,  or  omis- 
sion, on  the  part  of  such  company  or  any  of  its  stockholders  in  the 
proceedings  to  become  incorporated,  and  the  said  corporation  arid  all 
the  proceedings  of  its  stockholders  and  officers  were  thereby  legal- 
ized and  confirmed.  By  another  section,  it  was  provided  that 
nothing  contained  in  this  act  should  affect  any  suit  before  then 
coriimenced  in  any  court.  Upon  the  trial,  the  plaintiff  offered  in 
evidence  certified  copies  of  the  articles  of  association  filed  with  the 
county  clerk  and  comptroller,  and  they  were  objected  to,  on  the 
ground  of  the  defect  in  the  affidavit.  The  plaintiff  then  read  in 
evidence  the  Act  of  1858,  and  thereupon  the  court  overruled  the 
objection,  and  the  articles  of  association  were  read  in  evidence,  and 
the  defendant  excepted.  The  plaintiff  then  gave  evidence  of  the 
election  of  directors  and  officers,  .June  1,  1853,  and  the  purchase  of 
the  route  of  the  proposed  road  after  such  election,  and  that  con- 
tracts were  made  for  its  construction,  and  that  the  contractors 
entered  upon  the  work,  and  that  money  was  paid  on  various  sub- 
scriptions to  the  capital  stock,  and  expended  on  the  road,  and 
liabilities  incurred  in  the  construction.  Evidence  was  given  of 
the  various  calls  for  payment  upon  the  stock,  counted  upon  in  the 
complaint.  At  the  close  of  the  evidence  the  defendant  moved  for 
a  nonsuit,  on  the  ground  that  the  plaintiff  had  failed  to  prove  its 
corporate  existence  at  any  time  prior  to  the  passage  of  the  Act  of 
1858,  if  at  all  J  and  that  the  defendant  was  not  liable  on  the  sub- 
scription of  the  intestate.  The  motion  was  denied,  and  the  defend- 
ant excepted.  Judgment  was  given  for  the  plaintiff  for  the  full 
amount  claimed,  which  was  affirmed  at  general  term,  and  the 
defendant  appealed  to  this  court. 

Dexio,  C.  J.,  Davies,  Wright,  Gould,  and  Smith,  JJ.,  were 
for  affirming  the  judgment.  Their  reasons  were  not  put  in  writing. 
Those  of  the  court  were  delivered  as  follows  by 

Hasten,  J. :  — 

The  defendant  contends  that  the  plaintiff's  organization  is  defec- 
tive, because  the  affidavit  annexed  to  the  articles  of  association 
does  not  contain  the  allegation  required  by  the  statute,  "  that  it  is 
intended  in  good  faith  to  construct  or  to  maintain  and  operate  the 
road  mentioned  in  the  articles  of  association,"  and  that  it  is  not 
therefore  a  corporation.  The  articles  of  association  are  in  due 
form,  and  the  affidavit  annexed  to  them,  while  it  does   not  come 
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up  to  the  requirement  of  the  statute  in  the  particular  specified,  is 
colorable.  The  articles  and  afiQdavit  were  filed  and  recorded  in  the 
oifice  of  the  Secretary  of  State ;  the  capital  stock  was  subscribed  and 
partly  paid  in;  the  route  of  the  road  was  surveyed  and  located;  the 
right  of  way  obtained ;  a  contract  for  the  construction  of  the  whole 
road  entered  into,  and,  liabilities  incurred  which  have  not  been  sat- 
isfied. This  was  suflicient  to  constitute  the  plaintiff  a  corporation 
de  facto,  so  that  neither  it  nor  its  stockholders  can  object  that  it  is 
not  strictly  a  corporation  de  jure. 

I  am  of  the  opinion  that,  under  this  and  similar  general  acts  for 
the  formation  of  corporations,  if  the  papers  filed,  by  which  the 
corporation  is  sought  to  be  created,  are  colorable,  but  so  defective 
that,  in  a  proceeding  on  the  part  of  the  State  against  it,  it  would 
for  that  reason  be  dissolved,  yet  by  acts  of  user  under  such  an 
organization  it  becomes  a  corporation  de  facto,  and  no  advantage 
can  be  taken  of  such  defect  in  its  constitution,  collaterally,  by  any 
person. 

Any  other  rule,  it  seems  to  me,  must  be  fraught  with  serious 
consequences  and  great  public  mischief.  Most  of  the  persons  who 
subscribe  in  good  faith  for  the  stock  do  not  examine  to  see  whether 
all  the  requirements  of  the  statute  in  the  organization  of  the  cor- 
poration have  been  complied  with;  and  if  they  did  examine  would 
not  probably  discover  a  defect  like  the  one  now  pointed  out.  The 
stock  is  sold  in  market  from  hand  to  hand  without  any  such  exam- 
ination. The  corporation  may  carry  on  its  business  for  years,  and 
its  stock  have  entirely  changed  hands,  when  its  property  may  be 
destroyed  by  a  trespasser,  and  in  an  action  against  him  in  the  name 
of  the  corporation,  his  only  defence,  "  you  are  not  legally  a  corpora- 
tion by  reason  of  a  defect  in  your  constitution,"  would  (upon  the 
doctrine  contended  for  by  the  defendant)  be  successful.  The  doc- 
trine of  estoppel  could  not  be  applied  in  that  case,  as  it  has  been  in 
some  cases,  to  counteract  an  erroneous  decision  upon  the  question 
now  before  me. 

I  am  aware  that  there  are  decisions  in  the  Supreme  Court,  begin- 
ning with  The  First  Baptist  Society  v.  Rapalee  (16  Wend.  605), 
upon  the  point  now  presented  to  us,  in  conflict  with  the  opinion  I 
have  here  expressed.  Their  error  is,  in  not  recognizing  the  distinc- 
tion between  what  is  sufficient  to  constitute  a  corporation  de  facto 
and  what  is  necessary  to  constitute  one  de  jure,  and  how  and  by 
whom  a  corporation  de  facto  may  be  shown  not  to  be  a  corporation 
de  jure.  The  State  alone  can  take  advantage  of  a  defect  in  the 
constitution  of  a  corporation  like  the'  one  in  this  case.  In  its 
action  it  will  be  governed  by  public  policy  and  considerations. 
And  it  has  declared  that  it  will  not  take  advantage  of  the  defect 
in  the  plaintiff's  constitution.  I  think  the  Court  of  Appeals  has 
settled  the  principle  as  I  have  stated  it.  Eaton  v.  Aspinwall  (19 
N.  Y.  119). 
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Allen,  J.  (dissenting):  — 

The  plaintiff's  right  to  recover  must,  I  think,  depend  upon  the 
validity  and  sufficiency  of  the  proceedings  for  their  incorporation 
under  the  general  Act  of  1850.  The  question  is  upon  the  validity 
of  the  contract  alleged  to  have  been  made  by  the  intestate  by  his 
subscription  on  the  8th  of  June,  1853;  and  the  tests  of  its  validity 
must  be  applied  as  of  that  date.  There  is  no  evidence  that  he  did 
anything,  after  that  time,  recognizing  the  existence  of  the  corpora- 
tion, and  up  to  that  time  there  had  been  no  user  of  the  franchise 
which  would  estop  any  one  from  disputing  the  corporate  existence 
of  the  plaintiff.  All  that  had  been  done  under  the  articles  of  asso- 
ciation was,  that  the  persons  named  as  directors  had  come  together 
and  chosen  from  their  number  a  president,  secretary,  treasurer,  and 
other  officers.  This  was  in  no  sense  a  user  of  any  corporate  fran- 
chise extended  to  the  body  as  a  corporation  by  the  laws  of  the  State. 
By  thus  getting  together,  calling  themselves  a  corporation  and  elect- 
ing officers,  they  did  not  become  a  corporation  quoad  third  persons 
and  the  people,  so  that  their  corporate  existence  could  only  be  ques- 
tioned by  the  Attorney-General  upon  a  quo  warranto.  Had  they,  on 
the  2d  day  of  June,  1853,  brought  an  action  as  a  corporation,  no  one 
would  claim  that  this  formal  election  of  officers  was  such  a  user  of 
a  corporate  franchise  as  to  constitute  them  a  corporation  de  facto. 
And  yet  that  was  all  there  was  when  the  plaintiff  subscribed ;  and 
if  they  were  not  then  a  corporation,  either  de  jure  or  de  facto,  the 
contract  was  invalid,  and  the  subsequent  acquisition  by  the  plaintiff 
of  certain  corporate  rights,  as  against  third  persons  and  the  public, 
by  usurpation,  could  not  inure  by  relation  to  establish  a  contract 
against  an  individual  having  no  subsequent  concern  or  dealing  with 
the  company.  A  single  act  in  the  exercise  of  the  franchise  claimed 
would  not  be  a  user,  within  the  rule  t'hat  makes  a  user  evidence  of 
corporate  existence;  still  less  is  the  preparation  to  enter  upon  the 
user  sufficient  to  establish  the  existence  of  a  corporation.  The  user 
of  a  corporate  franchise  has  never,  so  far  as  cases  have  come  to  my 
notice,  been  relied  upon  or  regarded  as  evidence  of  corporate  exist- 
ence in  actions  upon  subscriptions  to  the  capital  stock.  Indeed  it 
could  not  be,  for  the  reason  that  contracts  of  that  character  are  inci- 
dent to  the  creation  of  the  corporation.  In  some  cases  a  person 
dealing  with  a  corporation  is  estopped  from  denying  its  existence. 
Angell  &  Ames  on  Corp.,  §  94.  But  in  this  court,  as  well  as  in 
other  courts,  in  actions  upon  subscriptions  to  the  capital  stock,  the 
question  of  the  creation  and  existence  of  the  corporation  has  been 
regarded  as  an  open  question,  and  the  subscriber  has  not  been  con- 
cluded by  his  subscription.  The  questions  made  in  the  cases  that 
have  been  before  this  court  would  have  been  very  easily  disposed  of, 
had  the  doctrine  of  estoppel  been  deemed  applicable;  and  the  fact 
that  the  proceedings  for  the  incorporation  have  been  ei^amined  and 
cases  disposed  of  upon  the  merits,   is  very  high  evidence  that  the 
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subscriber  is  at  liberty  to  controvert  the  existence  of  the  corpora- 
tion. Eastern  Flankroad  Co.  v.  Vaughan  (14  N.  Y.  546)  ;  Buff, 
and  Pittsburgh  B.  B.  Co.  v.  Hatch  (20  id.  157).  There  is  good 
reason  why  the  party  should  not  be  held  to  have  admitted  the 
existence  of  the  corporation  by  his  subscription.  The  considera- 
tion of  his  undertaking  is  the  shares  of  stock  which  he  receives,  or 
expects  to  receive,  from  the  corporation.  If  the  company  has  not 
been  legally  incorporated,  the  stock,  as  such,  is  of  no  value;  it  has 
no  existence.  He  agrees  to  pay  for  what  he  cannot  get,  and  hence 
his  promise  is  nudum  pactum.  It  was  decided,  in  The  First  Baptist 
Society  v.  Bapalee  (supra),  that  a  promise  in  writing  to  pay  a  cer- 
tain sum  to  the  trustees  of  a  certain  church  did  not  estop  the 
promisor  from  requiring  proof,  or,  in  other  words,  from  denying 
the  incorporation  of  the  church:  Welland  Canal  Co.  v.  Hathaway 
(8  Wend.  480)  ;  Central  Turnpike  Corporation  v.  Valentine  (10 
Pick.  142)  ;  Proprietors  of  Norwich  and  Lowestaff  Navigation  v. 
Theobald  (1  Mood.  &  Malk  151) ;  Schenectady  and  Saratoga  Plank- 
road  Company  v.  Thatcher  (1  Kern.  102) ;  Bensselaer  and  Washing- 
ton Plankroad  Co.  v.  Wetsel  (21  Barb.  66) ;  Hamilton  and  Deansville 
Plankroad  Co.  v.  Bice  (7  id.  157) ;  all  of  which,  with  the  exception 
of  the  first,  were  actions  upon  stock  subscriptions,  and  in  all  of 
which  the  question  of  the  proper  organization  and  'incorporation 
of  the  plaintifE  was  made  by  the  defendants  and  considered  by  the 
court.  Valk  v.  Crandall  (1  Sandf.  Ch.  179)  was  the  case  of  a 
subscription  intermediate  an  irregular  organization  of  a  banking 
association,  by  a  certificate  not  in  conformity  with  the  statute,  and 
a  formal  perfect  organization  by  filing  a  certificate  as  required  by 
law ;  and  it  was  held  that  the  subscription  and  the  mortgage  given 
as  security  were  void.  It  does  not  need  the  citation  of  authority  to 
the  proposition  that  a  party,  seeking  to  avail  himself  of  a  special 
privilege  or  franchise  under  a  statute,  must  bring  himself  strictly 
within  the  terms  of  the  act  the  benefit  of  which  he  seeks.  The  prin- 
ciple is  elementary.  The  statute  authorizing  the  creation  of  corpora- 
tions, by  the  voluntary  association  of  individuals  for  that  purpose, 
must  be  strictly  pursued.  A  compliance  with  the  statute  is  a  condi- 
tion precedent  to  the  existence  of  the  corporation.  No  act  required 
by  the  statute  as  a  preliminary  to  the  formation  of  the  corporation  can 
be  omitted  as  non-essential.  In  The  Eastern  Plankroad  Company 
V.  Vaughan  (supra),  stress  was  laid  upon  the  fact  that  the  documents 
mentioned  and  called  for  by  the  statute  contained  all  that  was,  in 
terms,  required  to  be  inserted  in  them;  thus  conceding  that  any 
departure  from  the  statute,  in  omitting  to  comply  with  a  positive 
requirement,  would  have  been  fatal.  In  Buffalo  and  Pittsburgh 
Railroad  Company  v.  Hatch  (supra)  judgment  was  given  for  the 
plaintiff,  for  the  reason  that  there  was  a  substantial  compliance  with 
the  statute  in  all  respects;  and  tha  same  remark  applies  to  the  case 
of  The  Schenectady  and  Saratoga  Plankroad  Company  v. ,  Thatcher. 
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It  is  ouly  on  compliance  with  the  provisions  of  this  act  that  the 
articles  of  association  may  be  filed  in  the  office  of  the  Secretary 
of  State,  and  the  associates  become  a  corporation  (Laws  of  1850, 
p.  211,  §  1).  Section  2  of  this  act  forbids  the  filing  and  recording 
of  the  articles  of  association  and  the  incorporation  of  the  associates, 
until  there  is  indorsed  upon  or  annexed  to  such  articles  an  affidavit, 
made  by  at  least  three  of  the  directors  named  in  the  articles,  stating, 
among  other  things,  that  "  it  is  intended  in  good  faith  to  construct 
or  to  maintain  and  operate  the  road  mentioned  in  such  articles  of 
association."  This  is  omitted  in  the  affidavit  filed  with  the  plain- 
tiff's articles  of  association.  The  statute  required  some  evidence  of 
the  good  faith  of  the  associates,  and  prescribed  this  as  the  evidence 
to  be  presented.  When  the  Legislature  parted  with  their  discre- 
tion and  supervisory  control  in  the  matter  of  creating  railroad  cor- 
porations, it  was  fit  and  proper  that  the  public  should,  so  far  as 
was  practicable,  be  protected  against  fraudulent  or  speculative 
organizations  under  the  general  act;  and  hence  the  requirement 
of  not  only  the  subscription  and  payment  of  a  given  sum  per 
mile  of  the  proposed  road,  but  an  affidavit  of  the  bona  fide  intent 
to  carry  into  effect  the  object  of  the  proposed  corporation.  The 
omission  of  this  part  of  the  required  affidavit  was  fatal  to  the 
proceedings  for  the  incorporation  of  the  plaintiff.  It  was  so 
regarded  by  the  plaintiff ,  and  by  the  Legislature,  and  hence  the 
Act  of  1868  was  passed.  That  act  legalized  the  acts  of  the  cor- 
poration from  the  first,  and  to  some  extent  and  for  some  purposes 
gave  them  the  same  rights  as  against  third  persons  and  the  public 
which  bhey  would  have  had  if  the  proceedings  for  their  incorpora- 
tion in  the  first  instance  had  been  perfect  and  regular.  But  the  act 
could  not  have  a  retroactive  effect  so  as  to  give  vitality  to  an  execu- 
tory contract  with  a  stranger  void  in  its  inception,  for  the  reason 
that  there  was  no  corporation  capable  of  contracting.  If  the  intes- 
tate was  not  bound  by  his  promise  when  made,  no  subsequent  act  of 
the  Legislature  could  create  a  liability.  The  Legislature  can  neither 
make  nor  unmake  contracts  for  parties.  The  Constitution,  as  well 
as  the  well-defined  limits  of  legislative  power,  aside  from  the  express 
prohibition  of  the  Constitution,  forbid  this. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  event. 

Sutherland,    J.,    also    dissented;    Selden,    J.,    expressed    no 
opinion. 

Judgment  affirmed. 
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HEASTON  V.   EAILEOAD  COMPANY. 

(16 /no!.  275.     1861.) 

Appeal  from  the  Eandolph  Circuit  Court. 

Pekkins,  J. ;  — 

The  Cincinnati  and  Fort  Wayne  Railroad  Co.  sued  David  Heaston, 
on  an  alleged  subscription  to  the  capital  stock  of  said  company,  of 
$1,600.  His  subscription  appears  to  the  original  articles  of  organi- 
zation, and  a  copy  of  them  is  filed  as  the  foundation  of  the  action. 
The  defendant  answered  in  sixteen  paragraphs.  To  a  part  of  those 
paragraphs  the  plaintiff  demurred;  the  Court  sustained  the  de- 
murrer, the  defendant  excepted,  and  the  cause  was  continued.  At  a 
subsequent  term,  the  Court  permitted  those  demurrers  to  be  with- 
drawn, and  others  to  be  filed,  argued  and  decided  upon.* 

A  corporation  may  sue  in  this  State,  in  its  corporate  name,  and 
need  not  aver  in  the  complaint  how  it  became  a  corporation,  nor  that 
it  is  such.  And  a  default,  or  answer  in  denial  of  the  cause  of  action, 
admits  the  capacity  of  the  plaintiff  to  sue.  Harris  v.  The  Musk- 
ingum, &o.  Co.  (4  Blackf .  267)  and  cases  cited ;  Hubbard  v.  Chappel 
(14  Ind.  601.) 

But  there  may  be  an  answer  of  nul  tiel  corporation,  at  the  com- 
mencement of  the  suit.  The  cases  supra  ;  and  Morgan  v.  Lawrence- 
burg,  &c.  (3  Ind.  285)  ;  (Ind.  Dig.  p.  318).  Such  answer,  it  is  now 
settled  in  this  Stai;e,  is  an  answer  in  abatement,  and  must  therefore 
precede  answers  to  the  merits.  Jones  v.  The  Cincinnati,  &c.  Co.  (14 
Ind.  89) ;  Mclntyre  v.  Preston  (5  Gil.  (111.)  48),  Phoenix  Bank,  &c.  v. 
Curtis  (14  Conn.  437).  And  upon  the  trial  of  an  issue  of  fact  on 
such  answer,  or  on  a  reply  thereto,  the  proof  is  limited  to  the  ques- 
tion of  the  existence,  de  facto,  of  a  corporation,  under  an  authority 
sanctioning  such  a  corporation,  dejure.  In  other  words,  mere  irreg- 
ularities in  organization  cannot  be  shown  collaterally,  where  there 
is  no  defect  of  power.  The  Bank  of  Toledo  v.  The  International 
Bank  (21  N.  Y.  (Court  of  Appeals),  542) ;  and  the  authorities  supra. 
See  the  cases  cited  in  Abb.  PI.  (N.  Y.)  p.  179;  also  Ewing  v.  Bobeson 
et  al.  (15  Ind.  26).  And  where  such  answer  denies  the  existence  at 
the  commencement  of  the  suit,  of  a  corporation  which  is  shown  to 
have  once  existed,  the  answer  should  particularly  set  forth  the 
manner  in  which  the  corporate  powers  ceased  (Ind.  Dig.  §  63,  p.  319). 
A  faulty  answer  in  this  respect  was  erroneously  held  good  in  Morgan 
V.  Lawrenceburg,  &c.  (3  Ind.  supra). 

'  Part  of  the  opinion  relating  to  a  question  of  practice  is  omitted. 
VOL.  I.  —  27 
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We  have  asserted  above,  that  the  issue  of  nul  tiel  corporation  is 
upon  the  existence  of  a  de  facto  corporation,  where  one  de  jure  is 
authorized ;  and  upon  this  fact  rests  the  doctrine  of  estoppel  to  deny 
the  existence  of  a  corporation,  in  certain  cases.  The  estoppel  goes  to 
the  mere  de  facto  organization,  not  to  the  question  of  legal  authority 
to  make  an  organization.  A  de  facto  corporation  that  by  regularity 
of  organization  might  be  one  de  jure,  can  sue  and  be  sued.  And  a 
person  who  contracts  with  such  corporation,  while  it  is  acting  under 
its  de  facto  organization,  who  contracts  with  it  as  an  organized  cor- 
poration, is  estopped,  in  a  suit  on  such  contract,  to  deny  its  de  facto 
organization  at  the  date  of  the  contract;  but  this  does  not  extend  to 
the  question  of  legal  power  to  organize.  Hence,  if  an  organization 
is  completed  where  there  is  no  law,  or  an  unconstitutional  law,  au- 
thorizing an  organization  as  a  corporation,  the  doctrine  of  estoppel 
does  not  apply.  Harriman  v.  Southam  (16  Ind.  190) ;  Brown  et  al. 
V.  Killian  (11  Ind.  449).  See  15  id.  395.  So,  if  the  plaintiff  suing 
in  a  name  importing  prima  facie  a  corporation,  in  fact  is  not  assum- 
ing to  act  as  a  corporation,  but  only  as  a  partnership,  this  fact  may 
be  raised  by  an  answer  alleging  want  of  parties  in  interest  to  the 
suit.  Farnsworth  v.  Drake  (11  Ind.  101).  See  Brown  et  al.  v.  Killian 
{supra).  The  sixteenth  paragraph  of  the  answer  averred  the  non- 
performance of  a  condition  precedent  by  the  corporation,  it  having 
failed  to  tender  to  the  defendant  a  certificate  of  stock.  The  para- 
graph was  bad.     The  New  Albany  Co.  v.  McOormick  (10  Ind.  499). ' 

Considering  the  amount  recovered  in  this  case,  the  circumstances 
attending  the  trial,  the  evidence  given,  and  that  which  was  absent, 
and  all  the  surroundings,  we  think  the  Court  should  have  sustained 
the  motion  that  was  made  for  a  new  trial. 

Pee  Curiam  :  —  The  judgment  is  reversed,  with  costs.  Cause 
remanded,  with  leave  to  amend,  &c. 


DOOLEY  V.   CHESHIRE   GLASS   COMPANY. 
(15  Gray,  494.    1860.) 

Action  of  contract.  Answer,  no  corporation  duly  organized  in 
this  Commonwealth  under  the  name  of  the  Cheshire  Glass  Company. 
Trial  and  verdict  for  the  plaintiff  in  the  superior  court  before 
Putnam,  J.,  to  whose  rulings  the  defendant  alleged  exceptions,  which 
are  stated  in  the  opinion. 

Dewbt,  J. :  — 

1.  To  meet  the  denial  that  the  defendants  are  a  corporation  duly 
organized,  and  liable  to  be  sued  upon  their  promissory  notes  pur- 

'  Part  of  the  opinion  is  omitted. 
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porting  to  be  signed  by  them,  the  plaintiff  gave  the  defendants'  at- 
torney notice  to  produce  the  books  of  the  corporation  containing  the 
records  of  the  organization,  which  not  being  produced,  he  then 
offered  to  establish  the  same  by  the  testimony  of  witnesses,  and  to 
prove  the  fact  that  they  had  acted  as  such  corporation,  and  a  copy 
of  the  certificate  filed  with  the  secretary  of  the  Commonwealth,  and 
also  of  a  like  certificate  filed  with  the  town-clerk  of  Cheshire,  both 
such  certificates  being  in  the  form  required  by  St.  1851,  c.  133,  au- 
thorizing the  formation  of  corporations  in  certain  cases  by  voluntary 
association  and  upon  complying  with  the  provisions  of  that  act. 
This  evidence  was,  in  the  opinion  of  the  court,  competent,  after 
notice  to  the  defendants  to  produce  their  book  of  records,  and  an 
omission  on  their  part  so  to  do.  The  case  of  Narragansett  Bank  v. 
Atlantic  Silk  Co.  (3  Met.  287)  is  strong  to  this  point.  Says  Chief 
Justice  Shaw  in  that  case :  "  The  maxim  of  law  is  that  all  things 
shall  be  presumed  to  have  been  rightly  and  correctly  done  until  the 
contrary  is  proved.  As  the  corporation  could  not  proceed  lawfully 
until  duly  organized,  and  as  they  did  proceed  to  act  as  a  corporation, 
this  presumption  has  its  effect." 

2.  It  was  proposed  to  show  that  such  certificate,  so  filed  in  the 
ofB.ce  of  the  secretary  of  the  Commonwealth,  although  purporting  to 
be  under  an  oath  duly  administered  before  "James  N.  Richmond,  a 
justice  of  the  peace,"  resident  in  Cheshire,  was  in  fact  administered 
by  him,  in  the  city  of  New  York,  to  the  three  directors  whose  names 
appear  on  the  same,  and  who  are  residents  of  that  city.  The  court 
properly  rejected  the  evidence.  After  placing  this  certificate,  with 
the  oath  annexed  in  the  form  in  which  it  is,  upon  the  public  records, 
as  a  compliance  with  the  statute,  these  directors  or  other  officers  of 
the  corporation  are  to  be  estopped  from  setting  up  its  falsity  to  aid 
in  defeating  an  action  against  the  corporation. 

3.  The  next  objection  relied  upon  in  the  defence  was,  that  there 
had  not  been  a  publication  of  said  certificate  three  several  times  in 
a  newspaper  published  in  the  county  of  Berkshire,  as  required  by 
St.  1861,  c.  133,  §  4.  However  this  omission  might  have  affected 
the  corporation  had  they  been  plaintiffs  seeking  the  aid  of  the  law 
to  enforce  a  contract  against  another  party,  we  think  the  corporation 
cannot  set  it  up  as  a  defect  in  their  organization  to  defeat  a  recovery 
against  them,  but  that  they  might  be  charged  in  the  present  action, 
although  they  had  omitted  the  act  of  publication  of  the  certificate  in 
a  newspaper. 

4.  We  take  a  similar  view  of  the  remaining  objection  urged,  viz. 
that  there  was  evidence  offered  by  the  defendants  tending  to  show 
that,  prior  and  up  to  January  1st,  1853,  an  association  had  been 
carrying  on  business  under  the  name  of  the  "  Cheshire  Glass  Com- 
pany," and  that  the  same  person  acted  as  their  agent  who  acted  as 
agent  for  the  defendant  corporation.  The  adoption  of  a  similar 
name  with  that  of  any  other  corporation  or  company  is  forbidden  by 
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§  6  of  this  statute.  But  as  regards  the  creditors  of  the  company,  an 
omission  to  comply  therewith  would  furnish  no  defence.  Objections 
like  these  are  certainly  not  to  be  favored  when  made  by  a  company 
holding  themselves  out  as  a  corporation,  and  contracting  liabilities 
as  such. 

Exceptions  overruled. 


BANK  V.  McDonald. 

(130  Mass.  264.  1881.) 

Contract  upon  a  promissory  note  for  f  450,  dated  April  22,  1875, 
payable  on  demand  to  the  order  of  the  plaintiff,  and  signed  by  Ber- 
nard O'Reilly,  the  defendant's  testator.  The  writ  described  the 
plaintiff  as  a  corporation  duly  established  and  organized  under  the 
laws  of  the  State  of  Missouri. 

At  the  trial  in  the  Superior  Court,  before  Bacon,  J.,  without  a  jury, 
it  appeared  that,  at  the  time  the  note  in  suit  was  given,  the  plaintiff 
was  doing  business  as  a  de  facto  corporation ;  and  the  only  issue  in 
controversy  was  whether  the  requirements  of  the  Gen.  Sts.  of  Mis- 
souri of  1866,  cc.  62,  68,  were  fully  complied  with  before  the  plaintiff 
commenced  its  business.  On  this  issue  the  judge  ruled  that  the 
plaintiff  had  shown  sufficient  evidence  of  its  corporate  existence  to 
enable  it  to  maintain  this  action  ;  and  found  for  the  plaintiff  accord- 
ingly. The  defendant  alleged  exceptions  which  stated  all  the  evi- 
dence bearing  upon  this  issue,  which,  being  immaterial  to  the  point 
decided,  is  omitted. 

By  the  Couet : — 

The  plaintiff  being  a  corporation  de  facto,  and  the  defendant  hav- 
ing contracted  with  it  as  such,  the  legality  of  its  organization  cannot 
be  impeached  by  him  when  sued  upon  his  contract.  Appleton  Ins. 
Co  V.  Jesser  (5  Allen,  446) ;  Commissioners  of  Douglas  v.  Bolles  (94 
U.  S.  104). 

Exceptions  overruled,  with  doiible  costs. 


FAT  V.   NOBLE. 

(7  Cushing,  188.     1851.) 

This  was  replevin  for  seventy-two  tons  of  pig  iron.  The  defend- 
ants pleaded  the  general  issue,  and  specified  in  defence  a  title  in 
themselves  under  a  mortgage  from  the  West  Boston  Iron  Company. 

At  the  trial  in  the  Court  of  Common  Pleas,  before  Wells,  C.  J.,  the 
following  facts  were  in  evidence :  Prior  to  May,  1848,  Leonard 
Fuller  and  one  Kendall  owned  and  carried  on  at  Boston  a  machine 
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shop  and  an  establishment  for  making  iron  castings.  On  the  22d  of 
March,  1848,  they,  with  others,  were  incorporated  as  a  manufacturing 
corporation,  under  the  name  of  the  West  Boston  Iron  Company,  for 
the  purpose  of  carrying  on  the  same  business  (St.  1848,  c.  70,  8 
Special  Laws,  879  ) ;  and  in  May,  1848,  attempted  to  and  supposed 
they  did  organize  as  such  corporation ;  and  Fuller  and  Kendall  then 
transferred  the  real  and  personal  estate  employed  by  them  in  said 
business  to  the  corporation,  receiving  payment  therefor  in  shares  of 
stock  in  the  corporation.  The  shares  so  received  by  Fuller  amounted 
to  more  than  three-fourths  of  the  whole  number  of  shares,  into  which 
the  capital  stock  purported  to  have  been  divided.  From  the  time  of 
this  supposed  organization  until  November,  1848,  Fuller  acted  as  the 
general  agent  of  the  company,  and,  on  the  25th  of  September,  1848, 
purporting  to  act  in  that  capacity,  borrowed  money  of  the  plaintiffs, 
gave  the  note  of  the  company  therefor,  and  conveyed  the  pig  iron  in 
question  to  the  plaintiffs,  as  collateral  security  for  its  payment. 

The  plaintiffs  put  into  the  case  the  records  of  said  supposed  organi- 
zation, and  of  the  proceedings  under  the  same ;  and  contended  that, 
from  an  inspection  of  these  records,  it  appeared  the  company  had 
not  been  legally  organized  as  a  corporation ;  and  so  the  court  ruled, 
against  the  objection  of  the  defendants.  Two  witnesses,  called  by 
the  plaintiffs,  testified,  in  answer  to  questions  by  the  defendants, 
that  the  proceedings  therein  recorded  were  truly  set  forth.  To  this 
evidence  the  plaintiffs  objected;  but  the  judge  admitted  it  as  evi- 
dence of  the  actual  agreement  of  the  associates  among  themselves, 
whether  they  were  to  be  regarded  as  corporators,  as  partners,  or 
otherwise,  as  to  the  manner  in  which  the  business  should  be  trans- 
acted, and  of  the  extent  of  the  authority  given  to  Fuller  as  their 
agent. 

In  November,  1848,  a  reorganization  of  the  company,  as  a  corpora- 
tion, took  place  ;  and,  on  the  14th  of  that  month,  the  corporation,  so 
reorganized,  conveyed  all  their  property  to  the  defendants,  by  the 
mortgage  relied  on  by  the  defendants,  who  took  possession,  under 
this  mortgage,  of  the  iron  in  controversy. 

The  plaintiffs  requested  the  judge  to  instruct  the  jury,  among  other 
things,  that,  as  there  had  been  no  legal  organization  of  the  corpora- 
tion at  the  time  of  the  conveyance  to  the  plaintiffs,  the  parties  then 
holding  shares  therein,  and  conducting  the  business  for  their  common 
benefit,  were  in  law  to  be  deemed  partners,  and  could  not,  by  any 
agreement  among  themselves,  limit  the  power  of  the  members  as 
such,  so  as  to  affect  the  plaintiffs,  unless  knowledge  of  such  limita- 
tion was  brought  home  to  the  plaintiffs,  the  burden  of  proving  which 
was  on  the  defendants  ;  that  Fuller,  as  one  of  the  partners,  and  the 
managing  partner  and  principal  owner,  had  full  powers  to  give  the 
notes  of  the  company  to  raise  money,  and  pledge  their  property 
for  the  payment  thereof;  and  that,  although  Fuller  dealt  with 
the  plaintiffs  as  agents,  they  were  not  estopped  to  show  and  avail 
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themselves  of  the  fact,  that  he  was  actually  a  partner  and  principal 
owner. 

The  presiding  judge  submitted  the  case  to  the  jury,  with  in- 
structions upon  this  point,  of  which  the  following  is  the  material 
part :  — 

"  The  proceedings,  prior  to  November,  1848,  did  not  prove  a  legal 
organization  of  the  corporation,  and  consequently  no  corporate  acts 
were  done  prior  to  November,  1848,  when  the  new  organization  was 
effected.  But,  although  not  acting  as  a  corporation,  the  individual 
associates  were  acting  as  an  association  connected  together  for  the 
purpose  of  carrying  on  business  ;  this  association  was  not  necessarily 
a  partnership,  with  the  usual  powers  and  liabilities  of  a  partnership, 
but  it  was  a  question  of  fact  what  were  the  terms  of  this  agreement 
of  association ;  and  it  being  testified  and  proved,  that  the  writings 
offered  as  records  of  the  corporation  contained  a  true  statement  of 
the  acts  of  the  associates,  these  writings  were  admissible  evidence  to 
piove  the  actual  agreement  of  the  associates  as  between  themselves : 
and  it  was  for  the  jury,  from  this  and  other  evidence,  to  determine 
what  this  agreement  of  association  was.  If  it  was  a  partnership, 
without  any  limitation  as  to  the  powers  of  the  individual  members, 
each  partner  had  a  right  to  bind  the  partnership  by  a  contract  made 
for  partnership  purposes ;  and,  among  other  powers,  had  a  right  to 
borrow  money  in  the  name  of  the  partnership,  and  pledge  the  part- 
nership property  as  security  for  repayment.  It  was,  however,  com- 
petent for  partners  to  limit  the  powers  of  individual  members  of  the 
company,  by  an  agreement  that  the  conduct  of  the  business  should  be 
confided  wholly  to  the  management  of  agents  chosen  for  that  pur- 
pose ;  and  where  this  was  done,  a  partner  not  selected  as  agent  could 
not  bind  the  company  by  an  agreement  with  an  individual  who  knew 
the  fact  that  the  power  of  transacting  the  business  of  the  concern 
had  been  delegated  to  these  agents." 

The  jury  returned  a  verdict  for  the  defendants,  and  the  plaintiffs 
excepted. 

BiGELOW,  J. :  — 

Upon  the  evidence  introduced  at  the  trial  of  this  case  in  the  court 
below,  the  presiding  judge  ruled  that,  prior  to  November,  1848,  there 
was  no  legal  organization  of  the  corporation  called  the  West  Boston 
Iron  Company,  and  therefore  no  corporate  acts  were  done  prior  to 
that  time.  The  whole  ease  was  tried  and  submitted  to  the  jury  on 
this  assumption.  As  this  point  was  so  ruled  at  the  request  of  the 
plaintiffs,  and  as  the  verdict  was  in  favor  of  the  defendants,  no  excep- 
tion was  taken  thereto,  and  we  are  not  called  upon  to  determine  its 
correctness. 

The  plaintiffs  contended  and  asked  for  the  court  to  rule,  that,  inso- 
much as  there  had  been  no  legal  organization  of  said  corporation 
prior  to  November,  1848,  the  parties  holding  shares  in  said  unorgan- 
ized corporation  were  in  law  to  be  deemed  copartners,  and  subject  to 
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all  liabilities  as  such.  The  court  did  not  give  this  precise  instruction 
to  the  jury;  but  directed  them  in  substance,  that  said  parties,  by 
virtue  of  their  being  subscribers  for  and  holders  of  stock  in  said  com- 
pany, were  either  general  copartners,  with  the  usual  powers  and 
liabilities  as  such,  or  copartners  acting  under  certain  restrictions 
and  limitations  as  to  the  rights  and  duties  of  individual  members, 
and  through  an  agent  with  limited  authority  ;  and  it  was  left  to  the 
jury  to  determine  upon  the  nature  and  character  of  this  copartner- 
ship, and  also  the  authority  of  Fuller,  as  agent  or  copartner,  to  act  in 
its  behalf. 

It  seems  to  us,  upon  a  careful  consideration  of  the  case,  that  these 
instructions  were  not  warranted  by  the  facts  proved ;  and  although 
they  do  not  form  the  precise  ground  of  the  exceptions  taken  by  the 
plaintiffs,  yet  we  think  them  so  erroneous,  as  to  render  it  necessary 
to  order  the  case  to  a  new  trial. 

We  are  not  aware  of  any  authority,  certainly  none  was  cited  at  the 
argument,  to  warrant  the  instruction,  that,  in  consequence  of  an 
omission  to  comply  with  the  requisitions  of  law  in  the  organization 
of  a  corporation  by  which  its  proceedings  were  rendered  void,  per- 
sons who  had  subscribed  for  and  taken  stock  in  the  company  thereby 
became  copartners.  The  doctrine  seems  to  us  to  be  quite  novel  and 
somewhat  startling.  Surely  it  cannot  be,  in  the  absence  of  all 
fraudulent  intent  (and  none  was  proved  or  alleged  in  this  case),  that 
such  a  legal  result  follows  as  to  fasten  on  parties  involuntarily,  for 
such  a  cause,  the  enlarged  liability  of  copartners  ;  a  liability  neither 
contemplated  nor  assented  to  by  them.  The  very  statement  of  the 
proposition  carries  with  it  a  sufficient  refutation.  No  such  result 
can  follow,  unless  a  principle  of  law  be  established,  founded  on  no 
authority,  and  required  by  no  public  exigency.  Corporations  are 
known  and  recognized  legal  entities,  with  rights  and  powers  clearly 
defined  and  well  understood,  and  wholly  distinct  and  different  from 
those  of  individuals  and  copartnerships.  Persons  who  subscribe  for 
and  take  stock  in  them  are  subject  to  certain  fixed  and  limited  lia- 
bilities, which  they  voluntarily  assume,  and  these  liabilities  are  not 
to  be  extended  and  enlarged,  so  as  to  affect  innocent  parties,  beyond 
the  letter  of  the  law.  A  copartnership  cannot  take  upon  itself  the 
functions  of  a  corporation,  nor  can  a  corporation  or  its  members  be 
made  subject  to  the  liabilities  of  a  copartnership,  in  the  absence  of  all 
statutory  provisions  imposing  such  liabilities.  The  personal  liability 
of  the  members  of  a  joint  stock  company  or  copartnership  is  incon- 
sistent with  the  character  and  nature  of  a  corporation,  of  which  the 
law  properly  recognizes  only  the  creature  of  the  charter,  and  knows 
not  the  individuals  (Ang.  &  Ames  on  Corp.  535,  536).  On  looking 
into  Eev.  Sts.  cc.  38  and  44,  to  the  provisions  of  which  the  corpora- 
tion in  question  was  made  subject,  we  find  various  enactments  by 
which  officers  and  members  are  made  individually  liable  for  debts 
contracted  by  corporations,  in  case  of  non-compliance  with  certain 
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requisitions ;  but  no  provision  is  made  by  which  such  individual 
liability  attaches,  by  reason  of  any  omission  to  organize  in  the  man- 
ner prescribed  by  law.  The  statute,  it  is  true,  prescribes  the  mode 
of  organization,  but  it  annexes  no  penalty  or  liability  to  the  neglect' 
or  omission  to  comply  with  it.  We  are  unable  to  see,  therefore,  any 
principle  of  law,  upon  which  the  instructions  given  to  the  jury  on 
this  point  can  rest. 

It  follows,  as  a  necessary  consequence  of  what  we  have  already 
said,  that  the  records  of  the  corporation  were  improperly  admitted 
and  submitted  to  the  jury,  as  evidence  of  an  agreement  or  under- 
standing among  the  shareholders  in  the  corporation,  as  to  their  own 
rights  and  liabilities  as  members  of  a  copartnership,  and  of  the  extent 
of  authority  given  to  Fuller,  as  agent  of  such  copartnership.  They 
were  not  made  or  kept  for  any  such  purpose.  They  were  only  the 
records  and  by-laws  of  a  corporation,  not  the  agreements  of  indi- 
viduals, in  the  nature  of  articles  of  copartnership ;  and  they  could 
have  no  legitimate  tendency  to  prove  the  facts  for  which  they  were 
offered  and  used  at  the  trial. 

Without  examining  at  greater  length  the  rulings  of  the  court  set 
out  in  the  bill  of  exceptions,  we  think  it  manifest,  that  the  whole 
trial  proceeded  under  a  misapprehension.  If  the  court  were  correct 
in  deciding  that  there  was  no  organization  of  the  corporation,  and 
that  all  its  proceedings  were  void,  the  case  resolved  itself  into  a  few 
simple  elements.  Being  unorganized,  and  incompetent  to  act  as  a 
corporation,  it  could  not  create  agents,  or  confer  any  authority  on 
any  one  to  act  in  its  behalf,  and  therefore  all  those  who  acted  or 
purported  to  act  as  its  agents,  were  acting  without  authority.  There 
was  no  principal  to  appoint  an  agent.  It  is  a  familiar  principle  of 
law,  that  a  person  who  acts  as  agent  without  authority  or  without  a 
principal,  is  himself  regarded  as  a  principal,  and  has  all  the  rights 
and  is  subject  to  all  the  liabilities  of  a  principal.  Story  on  Agency, 
§  264.  If  a  person,  purporting  to  act  as  an  agent  of  a  corporation, 
which  had  no  valid  legal  existence,  makes  contracts  and  does  other 
acts  as  its  agents,  he  becomes  the  principal,  and  is  personally  liable 
therefor.  If  he  purchases  property,  as  agent,  without  authority,  the 
title  vests  in  him,  so  far  at  least  as  regards  third  persons,  and  he  has 
the  sole  right  to  dispose  of  it  to  others.  Story  on  Agency,  §  264,  a, 
note ;  Hampton  v.  Speckenagle  (9  S.  &  E.  212). 

Applying  this  principle  to  the  case  at  bar,  it  is  very  clear,  that 
Fuller  was  not  the  agent  of  a  copartnership,  for  none  existed;  he 
was  not  the  agent  of  individuals,  as  such,  because  he  was  not  author- 
ized so  to  act ;  he  was  not  the  agent  of  the  West  Boston  Iron  Com- 
pany, because  if  the  court  were  right  in  deciding  that  it  had  never 
organized,  and  that  its  proceedings  were  void,  it  never  had  the  power 
to  appoint  him  agent.  Clearly,  then,  he  acted  without  authority 
from  any  one.  If  he  purchased,  he  purchased  for  himself.  In  him 
only  did  the  property  vest,  and  as  against  all  but  the  vendors,  he  had 
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the  sole  rigiit  to  dispose  of  it  to  others.  In  this  view,  the  question 
of  copartnership,  which  was  submitted  to  the  jury,  was  wholly  im- 
material, and  diverted  their  attention  from  the  real  point  in  issue. 
We  are  therefore  of  opinion  that  there  was  a  mistrial,  and  that  the 
verdict  must  be  set  aside,  and  a  new  trial  had  at  the  bar  of  this 
court. 
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CHAPTER  XI. 
POWERS  AND  LIABILITIES  OF   A  CORPORATION. 


IN  RESPECT  OF  LIABILITY  FOR  TORTS. 


YAKBOEOUGH  v.  BANK  OE  ENGLAND. 
(\QEast,Q.  1812.) 

The  plaintiffs  declared  in  trover  against  the  corporation  of  the 
Governor  and  Company  of  the  Bank  of  England,  for  three  promis- 
sory notes  of  the  Bank  of  England,  payable  on  demand,  each  for 
£100,  describing  them  by  their  dates  and  numbers;  to  which  the 
defendants  pleaded  the  general  issue;  and  after  a  verdict  for  the 
plaintiffs  before  Lord  Ellenborough,  C.  J.,  at  Guildhall,  it  was  moved 
in  the  last  term  to  arrest  the  judgment,  on  the  ground  that  the 
action  of  trover,  which  was  founded  in  tort,  did  not  lie  against  a 
corporation :  but  it  was  at  the  same  time  explained  by  Bosanquet, 
who  made  the  motion,  that  the  objection  did  not  originate  with  the 
Bank,  who  merely  lent  their  names  upon  this  occasion  to  protect  the 
true  owner  of  the  notes,  Mr.  Sidney  of  Furnival's  Inn,  who  had  been 
robbed  of  them  on  the  22d  of  June  last,  and  had  immediately  given 
notice  to  the  Bank  to  stop  payment  of  them,  under  his  indemnity. 
That  the  plaintiffs,  who  were  bankers  at  Doncaster,  had  several 
months  afterwards  received  them  in  the  course  of  their  business  in 
exchange  for  their  own  notes,  from  a  person  who  gave  in  the  name 
of  Captain  Johnson,  but  whom  they  did  not  know;  and  consequently 
all  means  of  tracing  the  property  were  lost.  And  the  real  contest  in 
this  action  was  between  Mr.  Sidney  and  the  plaintiffs ;  Mr.  Sidney 
imputing  negligence  to  them  in  the  transaction. 

The  case  was  argued  on  Saturday  last  by  Taddy,  against  the  rule, 
and  by  Garrow  and  Bosanquet,  in  support  of  it;  when  the  court  said 
that  they  would  look  into  the  authorities  before  they  delivered  judg- 
ment ;  which  was  now  pronounced  by 

Lord  Ellenborough,  C.  J.:  — 

In  this  case,  which  was  argued  on  Saturday,  the  only  question 
was  whether  an  action  of  trover  is  maintainable  against  a  body  cor- 
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porate;  in  other  words,  whether  a  corporation  can  be  guilty  of  a 
trespass  or  a  tort.  As  a  corporation  they  can  do  no  act,  not  even 
affix  their  corporate  seal  to  a  deed,  but  through  the  instrumentality 
and  agency  of  others ;  they  cannot,  as  a  corporation,  be  subject  to  a 
capias  or  exigent  (the  process  in  trespass),  because  the  remedies 
which  attach  upon  living  persons  cannot  be  applied  to  bodies  merely 
politic  and  of  an  impersonal  nature.  But  wherever  they  can  com- 
petently do  or  order  any  act  to  be  done  on  their  behalf,  which  as  by 
their  common  seal  they  may  do,  they  are  liable  to  the  consequences 
of  such  act,  if  it  be  of  a  tortious  nature,  and  to  the  prejudice  of 
others.  A  corporation  having  the  return  of  writs,  or  to  which  any 
writ,  or  a  mandamus,  for  instance,  is  directed,  is  liable  eventually 
to  an  action  for  a  false  return.  The  case  of  Argent  v.  The  Dean  and 
Chapter  of  St.  Paul's,  in  this  court  about  the  year  1781,  was  an 
action  for  a  false  return  to  a  mandamus  respecting  an  election  to  a 
verger's  place  in  that  cathedral;  and  no  objection  was  made  that  the 
action  would  not  lie.  Vidian's  Entries,  p.  1,  is  an  action  for  a  false 
return  against  the  mayor  and  commonalty  of  the  city  of  Canterbury, 
for  a  false  return  to  a  writ  of  mandamus  to  restore  an  alderman  to 
his  precedency  of  place,  etc.  It  states  the  mayor  and  corporation  as 
attached  to  answer,  and  the  return  as  falsely  and  maliciouslj^  made. 
The  instances  of  actions  against  corporations  for  false  returns  to 
writs  of  mandamus,  which  are  so  often  directed  to  them,  must  be 
numberless,  though  I  have  not  found  many  of  them  in  the  books 
of  entries.  Bro.  Corporations,  pi.  48.  A  corporation  cannot  be 
aiding  to  a  trespass,  nor  give  a  warrant  to  do  a  trespass  without 
writing;  and  cites  4  Hen.  7,  9:  and  certainly  it  appears  by  that 
case,  and  by  the  sequel  of  it  in  4  Hen.  7,  16,  that  a  corporation  can- 
not give  a  command  to  enter  into  land,  without  deed,  nor  do  a  thing 
which  vests  or  devests  a  freehold,  nor  accept  a  disseisin  made  to 
their  use,  without  deed.  But  many  little  things,  it  is  said,  require 
no  command ;  by  which  must  be  meant  no  special  commanding,  as  a 
command  to  servants  to  chase  cattle  out  of  their  lands,  or  to  make 
hay;  being  things  which  it  is  incident  to  a  servant  to  do,  and  which 
he  is  bound  to  do  without  command;  and  if  he  do  it,  it  is  good,  and 
the  command  is  not  material,  for  he  may  do  it  without  command. 
A  corporation  cannot  do  a  tort  but  by  their  writing  under  their  com- 
mon seal;  per  Fitzjames's  Justice;  Bro.  Corporations,  pi.  34,  cites 
14  Hen.  8,  2,  29;  which  imports  that  by  their  writing  they  may. 
A  corporation  may  be  defendants  in  an  action  of  quare  impedit,  and 
the  hindrance  is  an  act  of  tort.  Butler  v.  The  Bishop  of  Hereford 
and  the  University  of  Cambridge  (Barnes  C.  P.  350).  To  which  a 
multitude  of  other  instances  may  be  added.  East.  497  ;  Ast.  378 ; 
2  Mod.  En.  291;  Winch.  625,  700,  721,  733;  2  Lut.  1100;  3  Lev. 
332.  The  stat.  9  H.  4,  o.  5,  recites  the  practice,  in  assizes  of  novel 
"disseisin  and  other  pleas  of  land,  of  naming  the  mayor  and  bailiffs 
and  commonalty  of  a  franchise  as  disseisors,  in  order  to  oust  them 
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of  holding  plea  thereof;  and  directs  the  inquiry  before  the  judges  of 
assize,  whether  they  be  disseisors  or  tenants,  or  be  named  by  fraud;  " 
which  plainly  proves  that  they  may  be  considered  as  disseisors;  and 
,  there  are  instances  of  trespass  against  corporations.  In  44  Ed.  3,  2, 
,  pi.  5,  which  was  after  22  Ass.  pi.  67,  cited  in  the  argument,  tres- 
pass was  brought  against  the  Mayor  and  Commonalty  of  Hull  and 
another  person ;  and  the  objection  made  was  not  that  trespass  would 
not  lie  against  the  corporation,  but  that  as  a  natural  person  was 
joined  with  them,  there  must  be  different  processes;  a  distress 
against  the  former,  and  a  capias  against  the  latter.  But  the  objec- 
tion does  not  appear  to  have  prevailed.  In  8  H.  6,  1,  14,  trespass 
was  brought  against  the  mayor,  bailiff,  and  commonalty,  and  one  of 
the  commonalty;  and  the  objection  was  not  that  trespass  would  not 
lie  against  the  corporation,  but  that  it  could  not  be  supported  against 
them  and  an  individual  of  their  body ;  and  Bro.  Corporations,  pi.  24, 
says,  the  better  opinion  was  that  the  writ  .was  good;  and  14  Hen.  8, 
2,  says  it  was  so  awarded,  and  that  in  that  case  all  the  justices 
agreed  to  it.  Brook  also  puts  the  case,  "  if  mayor  and  commonalty 
disseise  me,  and  I  release  to  20  or  200  of  the  commonalty ;  this  will 
not  serve  the  mayor  and  commonalty ; "  and  the  reason  is  because 
the  disseisin  is  in  their  corporate  character,  and  the  release  is  to  the 
individuals.  And  the  case  is  put  "that  if  mayor  and  commonalty 
disseise  one  of  their  own  body,  he  shall  have  assize  against  them ; " 
which  clearly  imports  that  the  corporation,  as  such,  might  be  dis- 
seisors. Also,  in  4  Hen.  7,  13,  trespass  was  brought  against  the 
Mayor  and  Commonalty  of  York;  they  justified  under  a  right  in  the 
inhabitants  to  have  common :  but  this  was  adjudged  no  plea,  because 
the  right  in  natural  persons  gave  no  right  to  the  corporation,  that  the 
trespass  was  alleged  in  the  corporation.  They  then  pleaded  as  bai- 
liffs in  aydant :  but  it  was  adjudged  they  could  not  be  bailiffs  aiding 
to  a  trespass,  "nor  could  they  give  warrant  without  writing  to  com- 
mit a  trespass ; "  which  implies  that  by  proper  writing,  namely,  by 
deed  under  their  common  seal,  they  might.  In  the  present  case, 
which  is  after  verdict,  it  must  be  presumed  that  a  competent  con- 
version was  proved;  and  if  it  be  essential  to  such  conversion  that 
there  should  have  been  an  authority  from  the  company  under  seal 
to  detain  the  notes  on  their  behalf,  that  such  authority  was  proved. 
The  fact,  by  reference  to  my  notes,  is  that  it  was  admitted  that  the 
bank  detained  the  notes  in  question,  under  an  indemnity;  and  as  no 
objection  was  taken  to  the  terms  of  the  admission,  a  competent 
detention,  i.  e.,  through  the  means  of  servants  properly  authorized 
to  detain  on  their  behalf,  was  thereby  admitted;  and  therefore  the 
presumption  of  due  proof,  after  verdict,  is  in  effect  warranted  by  the 
facts  of  the  case,  if  it  had  been  material,  which  it  by  no  means  is, 
to  resort  to  them.  In  the  ease  of  The  King  v.  John  Biggs  (3  P. 
Will.  419),  it  was  made  a  question  upon  a  special  verdict  in  a  case 
of  capital  felony,  for  erasing  an  indorsement  upon  a  bank  note 
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whether  a  person  intrusted  and  employed  by  the  Governor  and  Com- 
pany of  the  Bank  of  England  to  sign  notes  on  their  behalf,  was  com- 
petently authorized  for  that  purpose,  not  having  been,  as  the  special 
verdict  expressly  found,  so  entrusted  and  employed  under  their  com- 
mon seal.  There  is  a  long  and  learned  argument  of  the  reporter, 
Mr.  Peere  Williams,  in  which  the  authorities,  as  to  what  acts  a 
corporation  may  do  by  their  servant  without  an  authority  under 
their  common  seal,  are  drawn  together.  The  majority  of  the  judges 
who  sustained  the  conviction  must  have  been  of  opinion  that  an 
authority  under  their  common  seal  was  not  essentially  necessary  for 
such  a  purpose ;  indeed,  according  to  the  report  in  1  Stra.  18,  of  the 
same  case,  the  doubt  of  the  judges  must  have  turned  upon  another 
point,  namely,  upon  the  import  of  the  word  "indorsement"  (i.  e., 
the  writing  alleged  to  be  erased) ;  and  whether  it  could  be  satisfied  by 
an  erasure  of  what  was  written  on  the  face  of  the  note.  As  to  which 
Sir  John  Strange  in  his  report  says,  "That  it  was  held  by  all  the 
judges  that  the  defendant  was  guilty;  for  the  writing  on  the  face  of 
the  note  was  of  the  same  effect  as  an  indorsement,  and  being  intro- 
duced by  the  company  instead  of  writing  on  the  back,  and  always 
accepted  and  taken  to  be  an  indorsement,  was  within  the  words  of 
the  indictment."  The  objection  of  the  want  of  authority  under  the 
common  seal  is  not  even  noticed  in  the  report  of  this  case  by  Sir 
John  Strange.  However,  if  there  would  have  been  anything  in  the 
objection  in  this  case,  if  made  at  the  trial,  there  is  nothing  in  it 
after  verdict,  when  it  must  be  presumed,  as  I  have  already  stated, 
that  all  the  competent  proof  which  could  be  made  in  support  of 
the  action  was  made,  and  of  course  that  an  authority  under  seal 
for  the  detention  of  the  notes  was  proved,  if  such  proof  were  at  all 

necessary. 

Bule  discharged. 
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(4  Man.  Sp  Gr.  452.  1842.) 

Trespass,  for  breaking  and  entering  locks  on  a  canal,  and  seizing 
and  carrying  away  barges  and  coal.  Pleas :  not  guilty  (by  statute) 
36  G.  3,  c.  cii.,  and  payment  of  money  into  court. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  assizes  for  Monmouth- 
shire, it  was  proved  that  the  trespasses  in  question  had  been  com- 
mitted by  one  Cooke,  who  was  the  agent  of  the  company,  which  was 
incorporated  by  act  of  Parliament,  36  G.  3,  c.  cii. ;  and  that  the  barges 
and  coal  had  been  seized  for  tolls  claimed  to  be  due  to  them.  The 
only  question  raised  was  whether  trespass  would  lie  against  a  corpo- 
ration aggregate  for  an  act  done  by  their  agent  within  the  scope  of 
his  authority.  A  verdict  was  taken  for  the  plaintiff,  damages  £50, 
leave  being  reserved  to  move  to  enter  a  verdict  for  the  defendants. 
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Talfourd,  Serjt.,  in  last  term  obtained  a  rule  nisi  accordingly,  or  to 
arrest  the  judgment.  He  cited  the  case  of  Sutton's  Hospital  (10  Co. 
Rep.  32,  Anon.  12  Mod.  559) ;  Morgan  v.  The  Corporators  of  Carmar- 
then (3  Keb.  350),  Thusfeild  and  Jones'  Case  (Skin.  27) ;  Com.  Dig. 
tit.  Franchises  (F.  19),  6  Vin.  Abr.  tit.  Corporations  (B.  a). 

Ludlow,  Serjt.,  now  showed  cause.  The  act  of  Parliament  by  which 
the  company  is  incorporated  provides  that  they  may  sue  and  be  sued : 
it  also  empowers  them  to  enter  on  lands.  If  they  enter  improperly, 
it  would  seem  that  they  may  be  sued  for  the  trespass.  The  whole 
doctrine  that  a  corporation  cannot  be  sued  in  trespass  rests  on  one 
passage  in  Bro.  Abr.  Corporations,  43 ;  where  the  reason  given  is, 
that  neither  capias  nor  exigent  can  go  against  them.  A  distringas, 
however,  may  be  issued  against  a  corporation.  It  has  been  decided 
that  trover  will  lie  against  a  corporation  ;  Yarborough  v.  The  Bank  of 
England  (16  East,  6),  where  Lord  Ellenborough,  C.  J.,  in  giving  the 
judgment  of  the  court,  reviews  all  the  authorities  upon  the  subject. 
[Tindal,  C.  J.  That  case  was  after  verdict.  It  was  a  motion  in 
arrest  of  judgment;  no  leave  appears  to  have  been  reserved.]  But 
the  broad  doctrine  is  laid  down  that  trover  would  lie ;  and  there  is 
no  difference  in  principle  between  that  action  and  trespass.  The  pay- 
ment into  court  in  this  case  admits  that  the  action  is  rightly  brought. 
An  indictment  will  lie  against  a  corporation,  although  all  the  ordinary 
consequences  cannot  follow.  Various  instances  are  collected  in  Kyd 
on  Corporations,  (vol  i.,  pp.  223-225),  where  trespass  has  been  brought 
against  a  corporation.  Other  authorities  are  mentioned  in  1  Wms. 
Saund.,  340,  n.  The  principle  that  a  corporation  is  liable  in  tort 
for  the  tortious  act  of  its  agent,  done  in  its  ordinary  service,  is 
further  carried  out  in  Smith  v.  The  Birmingham  Gas  Company  (1 
A.  &  E.  526).  [Tindal,  C.  J.  The  process  is  the  same,  both  in  case 
and  in  trespass,  —  namely,  by  attachment,  distress,  capias,  and  out- 
lawry. If  case  will  lie,  it  is  dif&cult  to  see  why  trespass  should  not 
lie  also.] 

Talfourd,  Serjt.,  was  then  called  upon  to  support  the  rule,  and  ad- 
mitted that  he  had  nothing  to  rely  upon  but  the  old  authorities  :  and 
that  in  Regina  v.  The  Birmingham  and  Gloucester  Railway  Company, 
the  court  of  Queen's  Bench  had,  in  this  term,  refused  to  quash  an  in- 
dictment against  a  corporation.  The  doctrine  in  Bro.  Abr.,  however, 
is  imported  into  Com.  Dig.  tit.  Franchises  (E.  19). 

Tindal,  C.  J. :  — 

The  process  in  case  and  trespass  being  the  same,  it  is  impossible  to 
see  any  distinction  between  the  two  actions. 

Pek  oukiam.  Rule  discharged. 
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CHESTNUT  HILL  TUENPIKE  COMPANY  v.  RUTTEE. 

(4  Serg.  ^  Rauole,  6.  1818.) 

This  was  an  action  of  trespass  on  the  case,  in  the  Common  Pleas  of 
Montgomery  County,  for  stopping  a  water-course. 

The  declaration  stated,  that  the  defendants  below,  the  plaintiffs  in 
error,  were  incorporated  by  an  act  of  Assembly,  passed  on  the  5th  day 
of  March,  1804,  entitled,  "  An  Act  to  enable  the  Governor  of  this  Com- 
monwealth, to  incorporate  a  company  to  make  an  artificial  road,  from 
the  top  of  Chestnut  Hill,  through  Plourtown,  to  the  Spring  House 
Tavern,  in  Montgomery  County ; "  that  the  plaintiff  was  seised  of  a 
messuage,  tanyard,  and  tract  of  land,  through  which  a  rivulet  from 
time  immemorial,  had  flowed,  etc. ;  and  that  the  defendants  contriv- 
ing, and  wrongfully,  and  injuriously  intending  to  injure  the  said  plain- 
tiff, and  to  deprive  him  of  the  benefit  of  working  and  tanning  leather, 
in  the  said  tanyard,  and  of  the  profit  that  might  accrue  therefrom, 
did  wrongfully  and  unjustly  erect  and  set  up  certain  jetties  or  piers, 
on  each  side  of  the  said  rivulet,  by  reason  whereof  the  said  rivulet 
was  thrown  back,  and  overflowed  the  said  tanyard,  and  destroyed  a 
great  quantity  of  hides,  etc. 

By  the  9th  section  of  the  act  of  incorporation,  Pamph.  L.  215,  the 
company  had  power  "  to  erect  permanent  bridges  over  all  the  waters 
crossing  the  said  road." 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  for  305  dollars. 

The  errors  now  assigned  were,  1.  That  the  Court  below  permitted 
an  action  to  be  maintained  against  a  body  corporate  for  a  tort. 

2.  That  the  declaration,  if  such  an  action  could  be  maintained,  set 
forth  no  cause  of  action. 

The  opinion  of  the  Court  was  delivered  by 

TlLGHMAN,  0.  J.  :  — 

This  is  an  action  on  the  case,  brought  by  James  Eutter  against  the 
Chestnut  Hill  &  Spring  House  Turnpike  Company,  for  an  injury  done 
to  the  plaintiff's  land  and  tanyard,  in  consequence  of  certain  piers 
erected  by  the  defendants,  on  each  side  of  a  stream  of  water,  by  which 
the  stream  was  obstructed  and  thrown  back,  and  overflowed  the  plain- 
tiff's land. 

The  defendants  below,  who  are  plaintiffs  in  error,  rely  on  two  ob- 
jections. 1.  That  a  corporation  is  not  suable  in  this  kind  of  action. 
2.  That  the  declaration  does  not  state  a  good  cause  of  action,  even  if 
the  defendants  were  liable  to  an  action  in  this  form. 

1.  Corporations  have  lately  been  so  multiplied  in  the  United  States, 
that  they  stand  a  very  prominent  part  in  the  business  of  the  country. 
It  has,  therefore,  been  necessary  to  consider,  with  great  attention, 


432  CHESTNUT  flILL  TURNPIKE   CO.    V.   EUTTER.         [CHAP.  XI. 

their  nature,  and  their  rights,  both  as  to  suing  anJ  being  sued.  And 
as  it  would  be  extremely  inconvenient  that  they  should  do  wrong 
without  being  amenable  to  justice,  the  inclination  of  the  Court  has 
been  to  hold  them  responsible.  There  was  a  time,  when  it  seems  to 
have  been  supposed,  that  they  could  make  no  contract  but  by  writing 
under  their  common  seal.  The  reason  assigned  was,  that  being  incor- 
poreal, and  consequently  incapable  of  speaking,  it  was  impossible  that 
they  should  enter  into  a  parol  contract.  But  upon  reflection,  this 
reason  has  been  thought  insufncient ;  for,  if  pursued  to  its  full  extent, 
it  would  prove  that  a  corporation  could  not  act  at  all.  It  has  no  hand 
to  affix  a  seal,  and  must  therefore  employ  an  agent  for  the  purpose. 
But  this  agent  must  receive  his  authority  previous  to  his  affixing  the 
seal.  It  is  necessary,  therefore,  that  the  corporation  should  have  the 
power  to  act  without  seal,  so  far  as  respects  the  appointment  of  a 
person  to  affix  the  seal.  Now,  if  it  can  appoint  an  agent  without  seal, 
for  one  purpose,  there  is  no  reason  why  it  may  not  for  another.  Ac- 
cordingly, in  the  case  of  I'he  King  v.  Biggs  (3  P.  Wms.  419),  on  a 
spjcial  verdict  in  a  case  of  capital  felony,  it  was  held,  that  the  Bank 
of  England  might,  without  seal,  authorize  a  person  to  sign  notes  in  its 
behalf.  And  it  was  decided  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Th^  Bank  of  Columbia  v.  Patterson's  Adminis- 
trators (7  Cranch,  299),  that  a  corporation  may,  without  seal,  enter 
into  a  contract,  express,  or  even  implied.  In  the  words  of  Judge 
Story,  by  whom  the  opinion  of  the  Court  was  delivered,  "  When  a  cor- 
poration is  acting  within  the  scope  of  the  legitimate  purpose  of  its 
institution,  all  parol  contracts  made  by  its  authorized  agents  are 
express  promises  of  the  corporation,  and  all  duties  imposed  on  them 
by  law,  and  all  benefits  conferred  at  their  request,  raise  implied 
promises,  for  which  an  action  lies."  By  this  decision,  I  consider  the 
law  as  settled.  It  does,  indeed,  seem  to  have  heen  the  opinion  of  this 
Court,  in  the  case  of  BreckhilL  v.  The  Lancaster  Turnpike  Company 
(3  Dall.  496),  that  an  action  of  assumpsit  would  not  lie  against  a  cor- 
poration. But  the  law  had  not  heen  at  that  time  fully  considered, 
and  1  may  say  that  our  late  brother  Yeates,  who  was  on  the  bench 
when  Breokbill  v.  The  Lancaster  Turnpike  Company  was  decided, 
was  satisfied  as  to  the  propriety  of  acquiescing  in  the  authority  of 
The  Bank  of  Columbia  v.  Patterson's  Administrators. 

But  it  is  objected  that  the  present  action  is  not  on  contract  but  on 
tort,  and  a  very  refined  argument  is  brought  forward,  to  prove  that  a 
corporation  cannot  be  guilty  of  a  tort.  A  corporation,  say  the  de- 
fendant's counsel,  is  a  mere  creature  of  law,  and  can  act  only  as 
authorized  by  its  charter.  But  the  charter  does  not  authorize  it  to 
do  wrong,  and  therefore  it  can  do  no  wrong.  The  argument  is  falla- 
cious in  its  principles,  and  mischievous  in  its  consequences,  as  it 
tends  to  introduce  actual  wrongs  and  ideal  remedies ;  for  a  turnpike 
company  may  do  great  injury,  by  means  of  laborers  who  have  no 
property  to  answer  the  damages  recovered  against  them.     It  is  much 
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more  reasonable  to  say,  that  when  a  corporation  is  authorized  by  law 
to  make  a  road,  if  any  injury  is  done  in  the  course  of  making  that 
road  by  the  persons  employed  under  its  authority,  it  shall  be  respon- 
sible, in  the  same  manner  that  an  individual  is  responsible  for  the 
actions  of  his  servants,  touching  his  business.  The  act  of  the  agent 
is  the  act  of  the  principal.  There  is  no  solid  ground  for  a  distinction 
between  contracts  and  torts.  Indeed,  with  respect  to  torts,  the  opin- 
ion of  the  courts  seem  to  have  been  more  uniform  than  with  respect 
to  contracts.  For  it  may  be  shown,  that  from  the  earliest  times  to 
the  present,  corporations  have  been  held  liable  for  torts.  Many  cases 
have  been  cited  from  the  Year  Books.  Upon  examination,  they  do  not 
all  answer  the  citations,  but  enough  appears  to  show  that  the  law 
was  so  understood.  In  4  Hen.  7,  p.  13,  pi.  11,  we  find  an  action  of 
trespass  against  the  Mayor  and  Commonalty  of  York.  Plea,  that  all 
the  inhabitants  had  a  right  of  common  in  the  land  where  the  trespass 
is  supposed  to  have  been  committed :  held,  not  good,  because  the 
action  is  against  the  corporation,  and  the  plea  is  a  justification  as  to 
individuals.  In  a  subsequent  part  of  this  case,  it  is  said  that  a  cor- 
poration cannot  give  a  warrant  to  commit  a  trespass  without  writing. 
This,  if  it  be  law,  proves  that  a  warrant  may  be  given  by  writing, 
which  is  sufficient  for  the  plaintiff's  purpose,  the  point  being,  whether 
a  corporation  can  commit  a  trespass.  In  8  Hen.  6,  p.  1,  pi.  11,  and 
p.  14,  pi.  34,  trespass  was  brought  against  the  Mayor  and  Bailiffs,  and 
Commonalty  of  Ipswich,  and  one  J.  Jabez.  It  was  objected,  that  a 
corporation  and  an  individual  cannot  be  joined  in  one  action ;  but  it 
was  not  objected  that  trespass  does  not  lie  against  a  corporation ;  and 
the  objection  is  said  to  have  been  overruled  in  14  Hen.  8,  2.  In  the 
book  of  Assizes  (31  Ass.  pi.  19),  it  appears  that  an  aesize  of  novel 
disseisin  was  maintained  against  the  Mayor  and  Commonalty  of  Win- 
ton.  Brook  lays  it  down,  that  if  the  mayor  and  commonalty  dis- 
seise one  who  releases  to  several  individuals  of  the  corporation,  this 
will  not  serve  the  mayor  and  commonalty,  because  the  disseisin  is  in 
their  corporate  capacity.  In  the  old  books  of  entries  are  numerous 
precedents  of  writs  of  quare  impedit  against  corporations,  and  in 
Vidian's  Ent.  1,  is  a  declaration  in  an  action  on  the  case  (16  Car.  2) 
against  the  Mayor  and  Commonalty  of  the  city  of  Canterbury,  for  a 
false  return  to  a  mandamus.  To  come  to  more  modern  times,  it  was 
held  in  the  Mayor  of  Lynn,  &c.  (in  error)  v.  Turner  (Cowp.  86),  that 
an  action  on  the  case  lies  against  a  corporation  for  not  cleansing  and 
keeping  in  repair  a  stream  of  navigable  water,  which  it  was  bound  to 
do  by  prescription,  in  consequence  of  which  the  plaintiff  was  injured. 
This  was  in  the  year  1774,  a  little  before  our  Eevolution.  The  laws 
of  the  Commonwealth  forbid  my  tracing  this  point  through  the  Eng- 
lish courts,  since  the  Revolution,  but  we  shall  find  abundant  author- 
ity in  the  courts  of  our  own  country.  In  Gray  v.  The  Portland  Bank 
(6  Mass.  Rep.  364),  it  is  laid  down,  that  the  bank  was  responsible  for 
wrongs  done  by  itself  or  its  agents.  In  Riddle  v.  The  Proprietors  of 
VOL.  I.— 28 
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the  Locks,  &c.  on  Merrimack  River  (7  Mass.  Rep.  169),  an  action  was 
maintained  against  the  company  for  damage  suffered  by  the  plaintiff 
in  consequence  of  the  locks  not  being  kept  in  repair.  And  in  Town- 
send,  V.  The  Susquehanna  Turnpike  Company  (6  Johns,  91),  an  action 
was  supported  for  the  loss  of  a  horse  killed  by  the  falling  of  a  bridge, 
which  the  company  had  built  of  bad  materials.  These  authorities 
put  it  beyond  doubt  that  the  form  of  action,  in  the  present  ease,  is 
good. 

The  objection  to  the  declaration  remains  to  be  considered.  It  is 
said  that  the  act  of  Assembly,  by  which  this  company  is  chartered, 
gives  them  power  to  erect  bridges  over  all  the  streams  which  cross 
the  road,  and,  therefore,  they  are  not  responsible  for  any  damages 
which  may  be  suffered  in  consequence  of  these  bridges.  But  this  is 
too  broad  a  proposition  ;  for,  granting  that  they  would  not  be  respon- 
sible for  damages  unavoidably  resulting  from  a  bridge  built  in  the 
best  manner,  and  obstructing  the  passage  of  the  water,  no.  more  than 
was  necessary  for  its  proper  construction,  it  would  not  follow  that 
they  should  not  be  answerable  for  damages  arising  from  a  bridge  so 
carelessly  or  inartificially  built,  as  to  occasion  an  unnecessary  and 
wanton  obstruction.  Now,  the  declaration  alleges,  that  the  defend- 
ants, contriving,  and  wrongfully  and  injuriously  intending  to  injure 
the  plaintiff,  etc.,  did  wrongfully  and  unjustly  set  up  certain  piers, 
etc.  So  that  we  are  bound,  after  verdict,  to  suppose  that  it  was 
proved  the  defendants  were  in  fault,  in  the  manner  of  erecting  the 
piers.  To  say,  now,  that  they  were  guilty  of  no  wrong,  would  be  to 
declare  that  it  is  impossible  for  them  to  be  made  answerable  for  any 
injury  which  may  arise  from  any  kind  of  bridge  or  piers.  This  is 
going  farther  than  I  can  permit  myself  to  do,  being  satisfied  that  the 
law  never  intended  to  authorize  damage  without  necessity.  Whether 
the  company  would  be  answerable  for  damages  occasioned  by  a  bridge 
or  piers,  of  proper  construction,  is  a  point  of  great  importance,  on 
which  I  give  no  opinion,  as  it  does  not  arise  in  this  case.  I  am  of 
opinion,  on  the  whole,  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


RAILWAY  COMPANY  v.   BROOM. 
(6  Exch.  314.    1851.) 

Eeeob  on  a  bill  of  exceptions.  This  was  an  action  of  trespass 
brought  by  William  Broom  against  the  Eastern  Counties  Railway 
Company  and  Benjamin  Richardson. 

The  declaration  stated  that  the  defendant,  to  wit,  on  the  29th  of 
February,  1848,  with  force  and  arms,  etc.,  assaulted  the  plaintiff,  and 
compelled  him  to  go  in  custody  from  a  certain  railway  station  to  a 
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certain  police  office,  and  there  imprisoned  him,  etc.,  and  compelled 
the  plaintiff  to  go  from  thence  to  two  other  police  offices,  and  there 
again  imprisoned  him,  each  of  such  several  imprisonments  being  con- 
trary to  law  and  against  the  will  of  the  plaintiif,  etc. 

The  defendants  below  pleaded,  first,  not  guilty ;  issue  thereon ; 
secondly,  as  to  so  much  of  the  declaration  as  alleged  the  assault  up 
to  the  time  of  taking  the  plaintiff  to  the  second  police  office,  that  the 
plaintiff  assaulted  the  defendant,  Richardson,  then  being  a  servant  of 
the  company,  and  that  he  was  consequently  taken  into  custody  by  a 
constable  who  had  view  of  the  assault,  at  the  instance  of  the  defend- 
ants, and  necessarily  was  detained  to  answer  the  charge  before  a 
magistrate.  —  Verification. 

The  third  plea,  to  the  same  portion  of  the  "declaration,  alleged,  that 
the  plaintiff,  on,  etc.,  was  a  passenger  in  a  railway  train  which  ran 
from  Colchester  to  London ;  that,  on  arriving  at  the  Stratford  station, 
the  defendant  Richardson,  then  being  a  servant  of  the  coippany  duly 
authorized  to  collect  the  tickets  of  passengers,  requested  the  plaintiff 
to  produce  and  deliver  up  his  ticket.  That  a  by-law  of  the  company 
provided,  "  that  each  passenger  booking  his  place  would  be  furnished 
with  a  ticket,  which  he  was  to  show  when  required  by  the  guard  in 
charge  of  the  train,  and  to  deliver  up  before  leaving  the  Company's 
premises,  upon  demand  of  the  guard  or  other  servant  of  the  Company 
duly  authorized  to  collect  tickets  ;  and  that  each  passenger  not  pro- 
ducing or  delivering  up  his  ticket  would  be  required  to  pay  the  fare 
from  the  place  whence  the  train  originally  started."  The  plea  then 
alleged  that  the  plaintiff  did  not  deliver  up  his  ticket;  that  there- 
upon Richardson  requested  the  plaintiff  to  pay  the  fare  from  the 
place  from  which  the  train  had  started,  according  to  the  by-law ;  that 
the  plaintiff  refused  to  do  so;  that  Richardson  then  requested  the 
plaintiff  to  quit  the  carriage;  that  the  plaintiff  refused,  and  there- 
upon, in  order  to  remove  the  plaintiff  from  the  carriage,  Richardson 
used  the  necessary  force  only  to  do  so ;  that,  after  the  plaintiff  had 
been  removed  from  the  carriage,  but  while  on  the  premises  of  the 
company,  he  in  revenge  assaulted  Richardson ;  apd  that  thereupon  he 
was  given  into  custody. — Verification. 

The  fourth  plea  set  out  a  by-law,  which  provided,  that  any  person 
in  a  state  of  intoxication  in  the  carriages  or  stations  of  the  company, 
wilfully  interfering  with  the  comfort  of  the  passengers,  and  every 
person  obstructing  the  company's  officers  in  the  discharge  of  their 
duty,  should  be  subjected  to  a  penalty  not  exceeding  40s.,  and  at  the 
first  opportunity  be  removed  from  the  company's  premises,  and  for- 
feit his  fare.  It  then  averred,  that  the  plaintiff  was  intoxicated,  and 
wilfully  interfered  with  the  comfort  of  the  other  passengers ;  that,  on 
the  plaintiff's  refusing  to  quit  the  carriage,  the  defendant  Richardson, 
as  servant  of  the  company,  removed  him.  It  is  then  alleged  an 
assault  by  the  defendant,  and  an  arrest,  as  in  the  previous  plea.  — 
Verification. 


436  RAILWAY   COMPANY  V.   BROOM.  [CHAP.  XI. 

The  fifth  plea,  to  the  same  causes  of  action  as  in  the  second  plea, 
alleged  as  a  justification,  that  the  plaintiff  wilfully  impeded  Richard- 
son, an  officer  of  the  company,  in  the  execution  of  his  duty ;  and  that 
Richardson  detained  him  to  answer  for  the  offence.  — Veriiication. 

The  sixth  plea,  to  the  same  cause  of  action,  justified  the  removal, 
on  the  ground  that  the  plaintiff  was  making  a  disturbance  and  doing 
damage  in  one  of  the  company's  carriages.  —  Verification. 

The  plaintiff  replied  de  injuria  to  the  special  pleas.  —  Issue 
thereon.  , 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after 
Trinity  Term,  1849,  a  bill  of  exceptions  was  tendered  to  the  ruling  of 
the  Lord  Chief  Baron,  which  stated  what  occurred  at  the  trial  as 
follows :  "  And  therefore,  in  order  to  maintain  the  said  issues,  the 
counsel  for  the  said  plaintiff  gave  the  evidence  following,  —  that  is 
to  say,  the  said  counsel  called  and  examined  divers  witnesses,  who 
proved  that  the  plaintiff  was  a  passenger  in  a  carriage  of  the  defend- 
ants, the  company  as  alleged  in  the  pleas ;  and  that  the  plaintiff  was 
assaulted  in  the  said  carriage,  and  forcibly  taken  out  of  the  same 
carriage,  and  imprisoned  by  the  defendant  Richardson,  then  an  in- 
spector in  the  service  of  the  company,  professing  to  act  in  so  doing 
as  the  servant  of  the  company,  and  under  the  assertion  by  the  said 
defendant  Richardson,  of  the  cause  of  justification  set  forth  in  the 
defendants'  several  pleas  of  justification;  but  which  several  pleas, 
except  the  several  by-laws  therein  mentioned,  were  disproved  by 
the  evidence,  and  were  not  sought  to  be  maintained  by  the  counsel 
learned  in  the  law  of  the  defendants.  That  the  said  imprisonment 
of  the  plaintiff,  after  taking  him  into  custody  at  the  railway  station, 
for  refusing  to  give  up  his  ticket,  consisted,  amongst  other  things, 
of  causing  the  plaintiff  to  be  imprisoned  at  the  police  station  at 
Stratford,  upon  a  charge,  made  by  the  said  defendant  Richardson, 
professing  to  act  in  so  doing  as  servant  of  the  said  defendants,  the 
Company,  of  refusing  to  give  up  his  ticket  or  pay  his  fare,  and  also 
of  assaulting  the  said  defendant  Richardson  in  the  execution  of  his 
duty  as  such  inspector,  at  the  said  railway  station.  That  subse- 
quently, upon  the  hearing  of  the  said  charge,  the  said  company,  by 
Mr.  Duncan,  their  attorney,  appeared  before  the  magistrate  in  sup- 
port of  the  said  charge;  and  the  plaintiff  also  called  witnesses  to 
prove  that  the  plaintiff  was  sober  on  the  occasion  mentioned  in  the 
evidence  (of  the  said  Peter  Rogerson) ;  and  also  to  prove  the  dam- 
ages sustained  by  the  plaintiff  by  reason  of  the  trespasses  complained 
of,  and  gave  no  further  evidence.  And  the  counsel  for  the  plaintiff, 
after  the  aforesaid  evidence  was  given,  closed  the  case  of  the  plain- 
tiff, and  gave  no  further  or  other  evidence.  And  the  counsel  for  the 
said  defendants  then  submitted  to  the  Lord  Chief  Baron,  that,  upon 
the  matters  and  facts  so  given  in  evidence  as  aforesaid,  there  was 
no  evidence  to  go  to  the  jury  that  the  said  defendants,  the  Eastern 
Counties  Railway  Company,  were  guilty   of   the  trespasses  in  the 
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declaration  alleged,  or  any  of  them;  and  that,  notwithstanding  the 
matters  and  facts  so  given  in  evidence  as  aforesaid,  they  were  en- 
titled to  a  verdict  upon  the  first  plea,  so  far  as  related  to  them,  the 
Eastern  Counties  Railway  Company.  And  the  counsel  for  the  plain- 
tiff then  insisted  on  the  contrary  thereof.  And  the  Lord  Chief  Baron 
then  ruled,  and  so  directed  the  jury,  that  the  matters  and  facts  so 
given  in  evidence  as  aforesaid  were  sufficient  evidence  to  go  to  them 
for  their  consideration,  and  whereon  they  might  find  that  the  defend- 
ants, the  Eastern  Counties  Railway  Company,  were  guilty  of  the 
trespasses  in  the  declaration  alleged  ;  and  then  left  it  to  the  jury  to 
say,  upon  the  said  evidence,  whether  the  said  Eastern  Counties  Rail- 
way Company  were  guilty  of  the  said  trespasses.  And  he  directed 
the  said  jury,  that  there  was  some  evidence  for  their  consideration, 
upon  the  question  whether  the  said  defendants,  the  Eastern  Counties 
Railway  Company,  had  authorized  the  trespasses  complained  of; 
and  in  so  directing  the  jury,  told  them,  that  if  the  said  company  had 
given  general  directions  to  their  servants  applicable  to  persons  who 
were  passengers  on  the  railway,  as  the  plaintiff  was  on  the  occasion 
in  question,  the  acting  by  the  defendant  Richardson,  as  their  ser- 
vant, on  such  general  directions,  would  be  evidence  for  the  consider- 
ation of  the  jury  of  such  authority  to  commit  the  trespasses  com- 
plained of;  and  that  they  were  at  liberty  to  take  into  consideration 
the  fact,  that  the  company,  by  their  attorney,  had  appeared,  as  afore- 
said, before  the  said  magistrate  to  support  the  said  charge,  as  some 
evidence  that  the  company  were  guilty  of  the  trespasses  complained 
of.  And  the  said  Lord  Chief  Baron  then  and  there  further  stated  to 
the  jury  that  the  said  company  would  be  liable  in  one  of  two  ways  : 
if  beforehand  they  gave  instructions  to  their  servants  to  remove 
from  the  carriages  of  the  company  anybody  who  disobeyed  the  by- 
laws, and  commit  him  to  the  custody  of  the  policeman.  If  they  gave 
their  directions  generally,  there  was  no  doubt  they  would  be  liable. 
That  they  would  also  be  liable,  if,  discovering  that  their  servant, 
acting  on  their  behalf,  had  given  the  plaintiff  into  custody,  they 
adopted  the  act,  and  directed  their  attorney  to  follow  that  up  and 
prosecute  the  charge ;  that  the  attorney,  merely  as  attorney  of  the 
company,  would  have  no  such  authority ;  that  he  thought  there  was 
some  evidence  that  that  which  was  done  was  either  done  by  their 
authority,  or  was  adopted  by  them  after  it  was  done ;  that  he,  there- 
fore, left  it  to  the  jury  for  them  to  consider,  whether  the  act  that 
was  done  by  those  persons  was  done  by  the  authority  of  the  com- 
pany. And  the  said  counsel  for  the  defendants,  the  Eastern  Coun- 
ties Railway  Company,  then  requested  the  Lord  Chief  Baron  to 
direct  the  jury,  that  the  defendants,  the  Eastern  Counties  Railway 
Company,  could  not  be  made  liable  as  trespassers  by  a  subsequent 
ratification  of  an  act  of  trespass  of  the  said  other  defendant ;  but  the 
said  Lord  Chief  Baron  then  declined  so  to  do,  and  stated  that,  in  his 
judgment,  there  was  some  evidence  for  the  jury  to  determine  whether 
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the  company  were  guilty  or  not.  And  the  said  Lord  Chief  Baron 
then  left  the  case  to  the  jury  upon  the  evidence  aforesaid,  with  the 
direction  aforesaid ;  and  the  jury,  upon  that  direction,  found  their 
verdict  that  the  defendants,  the  Eastern  Counties  Railway  Company, 
were  guilty  of  the  trespasses  in  the  declaration  alleged,  and  found 
the  issues  upon  the  first  plea  against  the  defendants,  the  Eastern 
Counties  Eailway  Company,  with  £50  damages,  as  by  the  record 
thereof  appears.  And  the  counsel  for  the  defendants,  the  said 
Eastern  Counties  Railway  Company,  at  the  trial,  before  the  said 
verdict  was  given,  made  their  exception  to  the  said  direction  of  the 
said  Lord  Chief  Baron,  and  also  their  other  exceptions  to  his  declin- 
ing to  direct  the  jury  as  aforesaid." 

Patterson,  J. :  — 

I  have  conferred  with  my  learned  brothers  upon  this  case,  and  we 
are  all  of  opinion  that  there  is  no  reason  why  we  should  defer  our 
judgment.  The  first  question  arises  on  the  declaration  itself,  and  is 
quite  independent  of  the  particular  circumstances  of  this  case.  It  is 
alleged,  on  the  part  of  the  plaintiffs  in  error,  as  a  general  broad 
proposition  of  law,  that  in  no  case  can  an  action  of  trespass  for  as- 
sault and  battery  lie  against  a  corporation  aggregate.  Whatever  may 
be  the  effect  of  the  authorities  in  the  Year  Books,  it  has  been  ex- 
pressly held,  in  modern  times,  that  trespass  will  lie  against  a  cor- 
poration aggregate  for  breaking  and  entering  a  close,  and  for  seizing 
goods.  This  has  been  decided  by  several  recent  cases.  Then  the 
question  is,  whether  trespass  for  assault  and  battery  may  lie  against 
a  corporation ;  and  it  has  been  contended  that  it  cannot ;  for  it  is 
said,  that  it  can  neither  beat  nor  be  beaten.  No  doubt  that  proposi- 
tion is  true  of  it  as  respects  its  corporate  capacity.  But  it  does  not 
therefore  follow,  that  if  a  corporation,  by  authority  under  seal,  direct 
a  servant  to  apprehend  and  imprison  a  particular  person,  an  action 
for  assault  and  battery  cannot  be  maintained  against  the  corporation. 
The  learned  counsel  who  appears  for  the  plaintiffs  in  error  must 
contend,  in  order  to  show  that  this  declaration  cannot  be  supported, 
that  no  such  action  would  lie.  But  we  are  all  clearly  of  opinion  that 
it  is  not  so,  and  that  an  action  of  trespass  for  assault  and  battery 
will  lie  against  a  corporation,  whenever  the  corporation  can  author- 
ize the  act  done,  and  it  is  done  by  their  authority.  We  are  therefore 
of  opinion  that  the  declaration  is  good;  and  we  do  not  think  it 
necessary  to  go  through  the  several  authorities  upon  this  question. 
The  next  question  is,  whether,  in  order  to  render  the  corporation 
liable  for  the  act  of  their  servant,  it  was  necessary  that  that  servant 
should  have  an  authority  by  deed.  It  has  been  decided,  many  years 
ago,  that  a  corporation  may  be  liable  in  tort  for  the  acts  of  their 
servants,  although  their  authority  be  not  under  seal.  It  is  not  ne- 
cessary, therefore,  further  to  advert  to  this  point.  It  has  been  urged 
that  there  is  no  exception  taken  on  the  ground  of  want  of  evidence 
of  previous  authority  or  of  ratification.     It  is  true  that  the  bill  of 
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exceptions  is  very  inartificially  drawn,  and  that  the  intended  excep- 
tions might  have  been  pointed  out  in  a  much  more  specific  form ; 
but,  taking  it  altogether,  the  meaning  of  the  bill  of  exceptions  seems 
to  be,  that  there  was  no  evidence  for  the  jury ;  and  we  think  that 
the  objection  is  sufficiently  pointed  to  enable  us  to  go  into  that  ques- 
tion. Is  there  any  evidence  to  go  to  the  jury  ?  The  evidence  is, 
that  there  were  certain  by-laws ;  but  it  was  not  shown  whether  there 
had  been  any  directions  given  to  Richardson  or  to  the  servants  of 
the  company  in  general  to  enforce  the  by-laws.  Looking  to  all  the 
facts  stated,  we  think  that  there  was  no  evidence  of  any  previous 
authority  given  by  the  company.  Then  comes  the  question,  was 
there  any  ratification  ?  All  the  facts  that  are  set  forth  show,  that 
after  Richardson  had  taken  the  plaintiff  out  of  the  carriage,  he  took 
him  into  custody  on  the  several  charges  of  not  producing  his  ticket, 
of  not  paying  his  fare,  and  of  annoying  the  company  by  being  in- 
toxicated. Before  the  magistrate,  the  charges  were,  that  the  plain- 
tiff did  not  produce  his  ticket,  did  not  pay  his  fare,  and  that  he  had 
assaulted  Richardson.  The  charge  of  intoxication  was  not  investi- 
gated, but  that  is  not  material.  The  only  act  of  ratification  con- 
tended for  was  this,  that,  the  attorney  of  the  company  attended 
before  the  magistrate  in  support  of  the  charge  against  the  plaintiff; 
but  it  must  be  remembered,  that  this  was  a  charge  against  the 
plaintiff,  not  by  the  plaintiff  against  the  company,  and  that  the 
charge  was  for  having  refused  to  produce  his  ticket  or  pay  his  fare, 
and  for  having  assaulted  Richardson.  Not  a  word  is  said  to  show 
that  the  fact  that  Richardson  had  apprehended  the  plaintiff,  and 
that  the  plaintiff  had  been  taken  into  custody  on  those  charges,  was 
known  either  to  the  company  or  to  their  attorney.  We  think,  there- 
fore, that  there  was  no  evidence  of  ratification  by  the  company  of 
the  act  of  Richardson.  With  respect  to  the  point,  whether  the 
company  could  ratify  the  act,  if  the  act  can  be  said  to  have  been 
done  for  the  use  or  benefit  of  the  company,  there  can  be  no  doubt 
that  they  could  ratify  it.  The  assault  and  imprisonment  of  a  party 
liable  to  the  company  for  not  having  paid  his  fare,  was  an  act  of  a 
servant  of  the  company,  which  manifestly  might  have  been  for  the 
benefit  of  the  company.  Therefore,  we  are  clearly  of  opinion  that 
there  might  have  been  a  ratification  of  that  act.  The  law  is  well 
laid  down  in  distinct  terms  in  the  passage  from  the  4  Inst.  317, 
"  He  that  receiveth  a  trespasser,  and  agreeth  to  a  trespass  after  it  be 
done,  is  no  trespasser,  unless  the  trespass  was  done  to  his  use  or  for 
his  benefit,  and  then  his  agreement  subsequent  amounteth  to  a  com- 
mandment." The  question  of  liability  by  ratification  depends  upon 
this,  whether  the  act  was  originally  intended  to  be  done  to  the  use 
or  for  the  benefit  of  the  party  who  is  afterwards  said  to  have  ratified 
it.  We  are  with  the  plaintiff  in  this  case,  that  the  action  might  lie, 
and  the  act,  though  not  done  with  the  knowledge  of  the  company 
in  the  first  instance,  might  have  been  ratified  by  them ;  but  we  are 
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of  opinion  that  there  was  no  evidence  of  any  such  ratification,  and 
that  the  direction  of  the  Lord  Chief  Baron  was  wrong  in  this  re- 
spect.    The  result  therefore  is,  that  there  must  be  a  venire  de  novo. 

Venire  de  novo. 


GEEEN  V.   OMNIBUS   COMPAjSTY. 
(7  Com.  Bench,  N.  S.  290.     1859.) 

This  was  an  action  against  the  defendants  for  wrongfully  and 
maliciously  obstructing  the  plaintiff  in  his  business  of  an  omnibus 
proprietor. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  commit- 
ting the  grievances  thereinafter  mentioned,  the  plaintiff  carried  on  the 
trade  and  business  of  a  carrier  of  passengers  for  hire  in  certain  public 
streets,  roads,  and  highways,  to  wit,  etc.,  by  means  of  certain  omni- 
buses of  the  plaintiff  drawn  by  horses  and  driven  and  conducted  by 
the  servants  of  the  plaintiff,  for  the  profit  and  benefit  of  the  plaintiff, 
and  which  said  omnibuses  of  the  plaintiff  had  full  liberty  and  right  to 
run  respectively  from  etc.,  to  etc.,  and  to  stop  for  a  reasonable  time 
at  all  points  and  places  on  and  along  the  said  public  streets,  roads, 
and  highways,  for  the  purpose  of  taking  up  and  putting  down  passen- 
gers, and  at  certain  points  and  places  in  the  said  streets,  roads,  and 
highways,  where  numerous  passengers  were  accustomed  to  enter  the 
omnibuses  passing  such  points  and  places,  the  said  omnibuses  of  the 
plaintiff  and  all  other  omnibuses  passing  that  way  were,  by  the  police 
regulations  then  lawfully  enforceable  and  enforced,  permitted  to  wait 
for  a  certain  space  of  time,  to  wit,  for  the  space  of  four  minutes,  to 
look  for  passengers,  unless  by  their  so  doing  any  actual  obstruction 
to  the  thoroughfares  or  nuisance  to  the  inhabitants  near  the  places 
was  caused  thereby.  Yet  the  defendants,  well  knowing  the  premises, 
but  contriving  and  intending  to  injure,  impoverish,  and  ruin  the 
plaintiff,  and  to  prevent  him  from  carrying  on  his  said  business,  at 
divers  times  before  this  suit,  wrongfully,  vexatiously,  and  maliciously 
placed  and  drove  in  the  public  streets,  roads,  and  highways  aforesaid, 
certain  other  omnibuses  and  carriages  just  before  and  just  behind 
the  said  omnibuses  of  the  plaintiff,  whilst  the  same,  with  the  plain- 
tiff's horses  drawing  the  same,  were  plying  for  passengers  for  hire  in 
the  public  streets,  roads,  and  highways,  as  aforesaid,  and  with  whiph 
the  plaintiff  was  then  carrying  on  his  said  business,  in  such  a  manner 
as  to  hinder  and  prevent,  frighten,  and  deter  great  numbers  of  per- 
sons from  entering  the  plaintiff's  said  omnibuses  and  becoming  pas- 
sengers therein  for  hire,  as  they  otherwise  might  and  would  have 
done,  and  so  as  to  hinder  and  prevent  the  plaintiff  from  having  the 
free  use  of  the  said  streets,  roads,  and  highways  with  his  said  omni- 
buses and  horses  in  so  large  and  ample  a  manner  as  he  otherwise 
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might  and  would  have  done,  and  so  as  to  retard,  delay,  and  stop  the 
said  omnibuses  of  the  plaintiff,  and  so  as  greatly  to  obstruct  and 
encumber  the  said  highways,  to  the  nuisance  of  the  Queen's  subjects 
then  lawfully  using  the  same.  And  further  the  plaintiff  said  that 
the  defendants  wrongfully,  vexatiously,  and  maliciously  drove  and 
placed  in  the  public  streets,  roads,  and  highways  aforesaid,  certain 
other  carriages  and  omnibuses  upon  and  against  the  said  omnibuses 
and  horses  of  the  plaintiff,  and  upon  and  against  the  servants  of  the 
plaintiff  then  conducting  the  same,  while  the  said  omnibuses,  with 
the  plaintiff's  horses  harnessed  to  the  same,  and  the  plaintiff's  said 
servants  conducting  the  same,  were  plying  and  waiting  for  passengers 
for  hire  in  the  public  streets,  roads,  and  highways  aforesaid,  and 
with  which  the  plaintiff  was  then  carrying  on  his  said  business  as 
aforesaid,  in  such  a  manner  as  thereby  to  bruise,  damage,  and  injure 
the  said  omnibuses  and  horses  of  the  plaintiff,  and  to  prevent  the 
doors  of  the  said  omnibuses  from  being  opened,  and  to  obstruct  and 
block  up  the  access  of  passengers  into  the  said  omnibuses  of  the 
plaintiff,  and  to  hinder  and  disable  the  said  servants  of  the  plaintiff 
from  freely  and  fully  performing  their  duties  to  the  plaintiff  in  the 
conduct  and  management  of  the  said  omnibuses  of  the  plaintiff,  and 
whereby  they  were  so  hindered  and  disabled  as  aforesaid  accordingly. 
And  the  plaintiff  further  said  that  the  defendants  also,  contriving 
and  intending  as  aforesaid,  at  the  several  times  aforesaid,  also  wrong- 
fully, vexatiously,  and  maliciously,  in  the  said  public  streets,  roads, 
and  highways,  thrust  and  pushed  themselves,  and  caused  their  ser- 
vants to  and  they  did  thrust,  push,  and  place  themselves  between  the 
said  omnibuses  of  the  plaintiff  while  plying  and  waiting  for  passen- 
gers as  aforesaid,  in  the  way  of  the  plaintiff's  said  business,  and 
divers  persons  who  were  desirous  to  enter  and  get  into  and  on  to  the 
same  as  passengers  for  hire,  so  as  thereby  to  obstruct  the  entrance 
and  access  of  such  passengers  into  and  upon  the  said  omnibuses  of 
the  plaintiff,  and  to  hinder,  deter,  and  prevent  them  from  entering 
the  same  or  becoming  passengers  therein.  And  further,  in  continua- 
tion of  this  count,  the  plaintiff  said  that  the  defendants  also,  con- 
triving and  intending  as  aforesaid,  at  the  several  times  aforesaid, 
wrongfully,  vexatiously,  and  maliciously  insulted,  hissed,  and  as- 
saulted, beat  and  ill-used  the  plaintiff's  servants  in  the  said  public 
streets,  roads,  and  highways,  while  they  were  employed  in  driving, 
conducting,  and  managing  the  said  omnibuses  in  the  way  of  the 
plaintiff's  said  business,  and  were  plying  and  waiting  for  passengers 
therewith  in  the  said  public  streets,  roads,  and  highways.  And  in 
continuation  of  that  count  the  plaintiff  further  said  that  the  defend- 
ants, well  knowing  the  points  and  places  in  the  said  respective  roads  at 
which  the  plaintiff's  omnibuses,  by  the  said  police  regulation  in  the 
introductory  part  of  that  count  mentioned,  were  permitted  to  remain 
for  a  certain  space  of  time,  to  wit,  for  the  space  of  four  minutes  as 
aforesaid,  wrongfully,  maliciously,  and  vexatiously,  and  for  the  ex- 
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press  purpose  of  annoying  the  plaintiff,  and  causing  such  an  obstruc- 
tion of  the  thoroughfares  at  the  said  points  and  places  in  the  said 
public  streets  and  roads  as  aforesaid  as  would  induce  and  oblige  the 
police  there  stationed  to  order  ofE  the  omnibuses  of  the  plaintiff  from 
the  said  points  and  places  before  the  said  omnibuses  had  remained  at 
the  said  points  and  places  for  the  said  space  of  time  which  by  the 
police  regulations  aforesaid  they  were  permitted  to  remain,  and 
thereby  prevent  passengers  who,  if  the  plaintiff's  omnibuses  had  so 
remained,  would  have  come  and  entered  into  and  mounted  upon  the 
plaintiff's  said  omnibuses,  from  so  doing,  caused  one  or  more  of  their, 
the  defendant's  omnibuses,  drawn  by  their  horses,  and  driven  and 
conducted  by  their  drivers  and  conductors,  to  precede  and  follow 
each  omnibus  of  the  plaintiff  as  such  omnibus  approached  near  to 
and  arrived  at  each  or  any  of  the  said  points  and  places  in  the  said 
public  streets,  roads,  and  highways,  in  such  a  manner  as  to  cause 
such  an  obstruction  to  the  thoroughfares  at  such  points  and  places, 
and  such  a  nuisance  -to  the  inhabitants  near  the  said  points  and 
places,  as  would  induce  and  oblige,  and  which  did  induce  and  oblige, 
the  police  there  stationed  to  order  and  command  that  the  plaintiff's 
omnibuses  should  move  off  from  the  said  points  and  places  in  the 
said  public  streets,  roads,  and  highways  before  they  had  remained 
there  for  that  space  of  time  which  but  for  the  defendants'  wrongful 
contrivance  and  conduct  they  otherwise  might  and  would  have  done, 
and  thereby  they  the  defendants  prevented  numerous  passengers 
from  entering  and  riding  upon  the  plaintiff's  said  omnibuses  for  hire, 
as  they  otherwise  might  and  would  have  done ;  by  reason  of  which 
said  several  grievances  in  that  count  respectively  mentioned,  great 
numbers  of  persons  were  on  the  several  days  and  times  aforesaid 
hindered,  deterred,  and  prevented  from  becoming  passengers  for  hire 
by  the  plaintiff's  said  omnibuses,  as  they  otherwise  would  have  done, 
and  the  plaintiff's  omnibuses  and  horses  were  greatly  injured,  etc., 
and  the  plaintiff  was  greatly  damaged,  hindered,  and  obstructed  in 
carrying  on  his  said  business,  etc. 

To  this  declaration  the  defendants   demurred;   and  the  plaintiff 
joined  in  demurrer. 

Erle,  C.  J.,  now  delivered  the  judgment  of  the  court :  — 
We  are  of  opinion  that  our  judgment  in  this  case  ought  to  be  for 
the  plaintiff.  This  is  an  action  against  the  defendants  for  wrong- 
fully, vexatiously,  and  maliciously  interfering  with  the  plaintiff's 
rights,  by  causing  their  vehicles  to  be  driven  in  such  a  manner  as  to 
obstruct  and  molest  the  plaintiff  in  the  use  of  the  highway.  The 
declaration  alleges  various  grievances  of  that  general  character.  To 
this  declaration  there  is  a  demurrer  raising  for  our  decision  the  ques- 
tion whether  the  action  will  lie.  The  ground  of  the  demurrer  is  that 
the  declaration  charges  a  wilful  and  intentional  wrong,  and  that  the 
defendants,  being  a  corporation,  cannot  be  guilty  of  such  a  wrong, 
and  therefore  the  action  will  not  lie.     But  the  whole  of  the  acts  that 
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are  charged  against  the  defendants  are  acts  connected  with  driving 
vehicles ;  and,  the  defendants  are  a  company  incorporated  for  the 
purpose  of  driving  omnibuses,  and  therefore,  the  acts  alleged  to  have 
been  done  by  them  are  all  acts  which  are  within  the  scope  and  object 
of  their  formation.  Unless  the  acts  charged  were  wrongfully  done, 
the  plaintiff  of  course  would  have  no  ground  of  compla,int.  We  are 
clearly  of  opinion  that  the  action  lies ;  and  there  are  abundant 
authorities  to  warrant  that  opinion.  The  whole  course  of  the 
authorities,  from  the  case  of  Yarhorough  v.  The  Bank  of  England 
(16  East,  6),  down  to  Whitfield  v.  The  South  Eastern  Railway  Com- 
pany (1  Ellis,  Bl.  &  E.  115)  E.  C.  L.  E.  vol.  96,— which  was  in 
reality  an  action  against  the  Electric  Telegraph  Company,  shows 
that  an  action  for  wrong  will  lie  against  a  corporation,  where  the 
thing  that  is  complained  of  is  a  thing  done  within  the  scope  of  their 
incorporation,  and  is  one  which  would  constitute  an  actionable  wrong 
if  committed  by  an  individual.  The  doctrine  relied  on  by  Mr. 
Giffard,  —  that  a  corporation,  having  no  soul,  cannot  be  actuated  by 
a  malicious  intention,  —  is  more  quaint  than  substantial.  In  coming 
to  the  conclusion  we  arrive  at,  we  have  no  intention  in  the  smallest 
degree  to  interfere  with  any  of  the  decided  cases  ;  but,  on  the  con- 
trary, we  found  our  judgment  upon  the  numerous  class  of  cases  of 
which  Yarhorough  v.  The  Bank  of  England  —  where  there  is  a  most 
learned  and  elaborate  argument  of  Lord  EUenborough,  going  fully 
into  all  the  previous  authorities  —  is  by  no  means  the  first,  and 
which  afford  abundant  examples  of  the  application  of  the  principle 
we  now  rely  on.  We  may  add  that  we  dwell  the  less  upon  the 
grounds  which  have  been  urged  by  Mr.  Giffard  against  the  mainte- 
nance of  the  action,  by  reason  of  the  extreme  mischief  and  incon- 
venience which  would  follow  from  our  holding  that  these  companies, 
incorporated  for  the  purpose  of  carrying  on  trade,  were  exempt  from 
liability  for  intentional  acts  of  wrong.  We  think  it  extremely  im- 
portant that  these  companies  should  be  held  responsible  where  they 
admit  they  have  intentionally  done  a  wrongful  act,  and  that  those 
whom  they  have  injured  should  not  be  driven  to  seek  a  doubtful 
remedy  against  their  officers  or  servants,  who  may  be  wholly  unable 
to  answer  the  compensation  which  the  jury  may  award  to  the  injured 
party.  For  these  reasons,  we  are  of  opinion  that  the  plaintiff  is 
entitled  to  judgment.  Judgment  for  the  plaintiff. 


GOODSPEED  V.   BAJSTK. 

(22  Conn.  530.     1853.) 
This  was   an  action  on  the  case,  for  a  vexatious  suit,  brought 
against  the  East  Haddam  bank,  described  in  the  plaintiff's  declara- 
tion, as  a  "corporation,  established  by  the  laws   of  the  State  of 
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Connecticut,  with  power  to  sue  and  be  sued."  The  declaration 
alleged  that  the  defendants,  on  the  24th  day  of  January,  1849, 
without  probable  cause,  and  with  a  malicious  intent  unjustly  to 
vex,  harass,  embarrass,  and  to  trouble  the  plaintiff,  caused  to  be  issued 
against  him  a  writ  of  attachment,  in  due  form  of  law,  directed  to 
the  sheriff  of  Middlesex  County,  his  deputy,  or  either  constable  of 
the  town  of  East  Haddam,  in  said  county,  commanding  them 
to  attach,  to  the  value  of  five  thousand  dollars,  the  goods  or  estate 
of  the  present  plaintiff,  and  for  want  thereof,  to  attach  his  body; 
alleging  in  their  declaration,  in  said  suit,  that  the  plaintiff  had 
made  certain  false,  deceitful,  and  fraudulent  representations,  with 
the  intention  of  defrauding,  and  whereby  the  plaintiffs  in  said  suit 
had  been  defrauded,  to  their  damage,  to  the  amount  of  five  thou- 
sand dollars.  It  then  recited  the  writ  and  declaration,  which  were 
founded  on  certain  alleged  fraudulent  representations,  made  for  the 
purpose  of  procuring  the  discount  of  certain  notes  by  said  bank,  the 
makers  and  indorsers  of  which  were  insolvent  at  the  time  of  such 
discount,  and  so  known  to  be  by  the  plaintiff;  and  proceeded  to 
allege,  that,  before  the  superior  court  for  the  county  of  Middlesex, 
on  the  fourth  Tuesday  of  February,  1850,  said  bank  still  prosecut- 
ing said  suit,  with  the  same  intent  as  before  averred,  the  defendant 
therein,  upon  a  full  trial  of  said  cause,  upon  the  general  issue,  by  a 
verdict  of  the  jury  and  the  judgment  of  said  court,  was  found  not 
guilty,  and  wholly  acquitted  of  the  charges  and  pretended  causes  of 
action  in  said  suit,  and  recovered  a  judgment  therein  for  his  costs. 
The  declaration  contained  an  allegation  of  the  want  of  probable 
cause,  and  concluded  with  the  usual  averment  of  damage  to  the 
plaintiff. 

The  cause  came  on  for  trial  before  the  jury,  at  Haddam,  at  the 
August  term,  1852. 

The  plaintiff,  to  prove  the  allegations  in  his  declaration,  intro- 
duced in  evidence  the  record  of  the  court  in  the  cause  referred  to  in 
his  declaration,  showing  the  institution  and  prosecution  of  said  suit, 
by  the  defendants,  and  the  final  determination  thereof  in  favor  of 
the  present  plaintiff;  and  to  show  that  said  suit  was  instituted  and 
prosecuted  by  said  bank,  without  probable  cause,  and  maliciously,  to 
the  injury  of  the  plaintiff,  several  witnesses  were  introduced,  and 
also  the  record  of  the  court  in  the  cause  referred  to  in  the  plaintiff's 
declaration.  After  the  plaintiff  had  produced  all  his  evidence,  and 
rested  his  case,  the  defendants  moved  for  judgment,  as  in  case  of 
nonsuit,  and  the  court  being  of  opinion  that  the  plaintiff  had  failed 
to  make  out  a  prima  facie  case,  granted  the  motion  of  the  defend- 
ants, and  ordered  a  judgment,  as  in  case  of  nonsuit,  to  be  entered  in 
said  cause. 

The  plaintiff  moved  to  set  aside  such  nonsuit,  which  the  court 
refused  to  grant.  Whereupon,  the  plaintiff,  by  motion  in  error, 
brought  the  case  before  this  court. 
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Chubch,  C.  J. :  — 

This  action  is  based  upon  the  provisions  of  our  statute,  entitled, 
"An  act  to  prevent  vexatious  suits,"  and  is  subject  to  the  same 
general  principles  as  are  actions  on  the  case  for  malicious  prosecu- 
tions, at  common  law. 

The  plaintiff  alleges,  that  the  defendants,  the  East  Haddam  Bank, 
a  body  politic  and  corporate,  without  probable  cause,  and  with  a 
malicious  intent  unjustly  to  vex,  harass,  embarrass,  and  trouble 
the  plaintiff,  commenced  by  a  writ  of  attachment,  and  prosecuted 
against  him,  a  certain  vexatious  suit  or  action  for  fraudulent  repre- 
sentations, to  the  injury  of  said  bank,  and  which  action  resulted  in 
a  verdict  and  judgment  against  the  bank,  and  in  favor  of  the  present 
plaintiff. 

On  the  trial  of  this  cause,  by  the  Superior  Court,  the  defendants 
moved  for  a  nonsuit,  on  the  ground  that  the  plaintiff  by  his  evi- 
dence had  failed  to  make  out  a  prima  facie  case;  which  motion  the 
court  granted,  and  judgment  of  nonsuit  was  entered  against  the 
plaintiff,  which  he  now  moves  to  set  aside. 

The  judgment  of  the  Superior  Court,  in  granting  the  nonsuit,  as 
we  understand,  was  founded  solely  upon  the  ground  that  a  corpora- 
tion aggregate  was  not,  by  law,  liable  for  such  a  cause  of  action  as 
was  set  up  by  the  plaintiff,  in  his  declaration,  —  at  least,  no  other 
ground  of  nonsuit  or  objection  to  the  plaintiff's  action  had  been 
argued  before  us.  And,  therefore,  irrespective  of  the  evidence  de- 
tailed in  the  motion,  we  confine  ourselves  to  what  we  suppose  to  be 
the  sole  question  in  the  case. 

We  assume  that  the  plaintiff  has  sustained  the  damage  he  claims, 
by  reason  of  the  prosecution  of  the  vexatious  suit,  and  the  question 
is,  has  he  a  legal  remedy  against  the  bank? 

The  claim  of  the  defendants  is,  that  the  remedy  for  this  injury  is 
to  be  sought  against  the  directors  of  the  bank,  or  the  individuals, 
whoever  they  might  have  been,  by  whose  agency  the  vexatious  suit 
was  prosecuted,  and  not  against  the  corporation.  We  think,  that, 
to  turn  the  plaintiff  round  to  pursue  the  proposed  remedy,  would  be 
trifling  with  him  and  with  his  just  rights,  and  would  be  equivalent 
to  declaring  him  remediless;  and,  in  this  case,  at  least,  that  there 
was  a  wrong  where  there  is  no  remedy.  It  is  notorious  that,  ordi- 
narily, the  action  of  bank  directors  is  private,  —  that  their  records 
do  not  disclose  the  names  of  the  individuals  supporting  or  opposing 
any  resolution  or  vote,  and  if  they  do,  that  the  offending  persons 
may  be  irresponsible  and  insolvent.  The  language  of  Tilghman, 
C.  -T.,  in  a  case  very  similar  to  the  present,  in  which  it  was  urged 
that  a  corporation  was  not  liable  for  a  suit,  but  only  the  individuals 
committing  it,  is  applicable  here  "This  doctrine,"  he  said,  "was 
fallacious  in  principle,  and  mischievous  in  its  consequences,  as  it 
tends  to  introduce  actual  wrongs  and  ideal  remedies ;  for  a  turnpike 
company  might  do  great  injury,  by  means  of  laborers  having  no 
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property  to  answer  damages,"  &c.  (4  Serg.  &  Eawle,  16).  To  the 
same  effect  is  the  language  of  Shaw,  C.  J.,  in  the  case  of  Thayer  v. 
Boston  (19  Pick.  511).  He  says,  "The  court  are  of  opinion,  that 
this  argument,  if  pressed  to  all  its  consequences,  and  made  the 
foundation  of  an  inflexible  practical  rule,  would  often  lead  to  very 
unjust  results." 

Still  more  explicit  is  the  opinion  of  the  court,  in  the  case  of  Tha 
Life  and  Fire  Insurance  Company  v.  Mechanies'  Fire  Insurance  Com,- 
pany  (7  Wend.  31).  There,  as  here,  it  was  contended,  that  the  act 
was  unauthorized,  and  must  therefore  be  considered  as  the  act  of 
the  officers  of  the  company,  and  not  of  the  company  itself.  And  the 
court  says,  "This  would  be  a  most  convenient  distinction  for  cor- 
porations to  establish :  that  every  violation  of  their  charter  or 
assumption  of  unauthorized  power,  on  the  part  of  their  officers, 
although  with  the  full  knowledge  and  approbation  of  the  directors, 
is  to  be  considered  the  individual  act  of  the  officers,  and  is  not  to 
prejudice  the  corporation  itself.  There  would  be  no  possibility  of 
ever  convicting  a  corporation  of  exceeding  its  powers,  and  thereby 
forfeiting  its  charter,  or  incurring  any  other  penalty,  if  this  prin- 
ciple could  be  established." 

The  real  nature,  as  well  as  the  law,  of  corporations,  within  the  last 
half  century,  has  been  in  a  progress  of  development,  so  that  it  has 
grown  up,  from  a  few  rules  and  maxims,  into  a  code.  In  the  days 
of  Blackstone,  the  whole  subject  of  corporations,  and  the  laws 
affecting  them,  were  discussed  within  the  compass  of  a  few  pages; 
now,  volumes  are  required  for  this  purpose.  These  institutions 
have  so  multiplied  and  extended  within  a  few  years,  that  they  are 
connected  with,  and  in  a  great  degree  influence,  all  the  business 
transactions  of  this  country,  and  give  tone  and  character,  to  some 
extent,  to  society  itself.  We  do  not  complain  of  this ;  but  we  say, 
that,  as  new  relations  from  this  cause  are  formed,  and  new  interests 
created,  legal  principles  of  a  practical  rather  than  of  a  technical  or 
theoretical  character,  must  be  applied. 

And  so,  in  the  course  of  this  progress,  it  has  been.  It  was  said 
by  Lord  Coke,  "  that  corporations  had  neither  souls  nor  bodies ;  "  and 
by  somebody  else,  "that  they  had  no  moral  sense;  "  and  from  thence, 
or  for  some  other  equally  insufficient  reason,  it  was  inferred,  and  so 
repeatedly  adjudged,  that  they  could  not  be  subjected  in  actions  of 
trover,  trespass,  or  disseisin,  and  indeed,  that  they  could  not  com- 
mit wrongs,  nor  be  liable  for  torts,  with  a  few  exceptions,  as  we 
shall  see. 

Had  Lord  Coke  lived  in  this  age  and  country>  he  would  have 
seen,  that  corporations,  instead  of  being  the  soulless  and  uncon- 
scious beings  he  supposed,  are  the  great  motive  powers  of  society, 
governing  and  regulating  its  chief  business  affairs;  that  they  act, 
not  only  upon  pecuniary  concerns,  but,  as  having  conscience  and 
motives,    to  an  almost  unlimited   extent,   they  are   entrusted  with 
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the  benevolent  and  religious  agencies  of  the  day,  and  are  con- 
stituted trustees  and  managers  of  large  funds  promotive  of  such 
objects. 

The  views  of  the  old  lawyers  regarding  the  real  nature,  power, 
and  responsibilities  of  corporations,  to  a  great  extent  are  exploded 
in  modern  times,  and  it  is  believed,  that  now  these  bodies  are 
brought  to  the  same  civil  liabilities  as  natural  persons,  so  far  as 
this  can  be  done  practically,  and  consistently  with  their  respective 
charters.  And  no  good  reason  is  discovered  why  this  should  not  be 
so ;  nor  why  it  cannot  be  done,  in  a  case  like  this,  without  violating 
any  sensible  or  useful  principle. 

And  although  it  was  truly  said,  and  for  obvious  reasons,  that 
corporations  could  not  be  punished  corporally,  as  traitors  or  felons, 
yet  they  may  be,  and  have  often  been,  subjected  to  fines  and  forfeit- 
ures, for  malfeasance,  and  even  to  the  loss  of  corporate  life,  by  the 
revocation  of  their  charters.  And  now  it  seems  to  be  generally 
admitted,  that  they  are  civilly  responsible,  in  their  corporate  capaci- 
ties, for  all  torts  which  work  injury  to  others,  whether  acts  of  omis- 
sion or  commission;  for  negligence  merely,  and  for  direct  violence. 
Yarborough  v.  Bank  of  Eng.  (16  East,  6) ;  Beach  v.  Fulton  Bank 
(7  Cowen,  486) ;  Foster  v.  Essex  Bank  (17  Mass.  503) ;  Riddle  v. 
Proprietors  of  Locks  and  Canals  (7  id.  187);  Chestnut  Hill  Turnpike 
V.  Riitter  (4  Serg.  &  Rawle,  16);  4  Hammond,  500,  514;  10  Ohio 
Rep.  159;  Dater  y.  Troy  Turnpike  Co.  (2  Hill,  630);  (23  Pick. 
139),  2  Bl.  Com.  476;  Ang.  &  Ames,  392;  2  Kent  Com.  290;  1 
Sw.  Dig.  76;  15  Ohio  Rep.  476;  18  id.  229.  And  indeed,  no 
actions  are  now  more  frequent,  in  our  courts,  than  such  as  are 
brought  against  corporations,  for  torts,  either  in  case  or  trespass. 
Hooker  v.  New  Haven  &  Northampton  Canal  Co.  (14  Conn.  146), 
and  the  cases  there  cited,  and  many  others  since  reported.  In  a  late 
case  in  England,  it  has  been  adjudged,  adversely  to  former  opinions, 
that  an  action  of  assault  and  battery  may  be  sustained  against  a  cor- 
poration. Eastern  Counties  Railway  Co.  v.  Broom  (2  Eng.  Law  & 
Equity,  406).  And  it  was  decided  long  ago,  that  a  corporation  was 
liable  to  an  action  for  a  false  return  to  a  writ  of  mandamus,  alleged 
to  have  been  made  falsely  and  maliciously.  16  East,  8;  14  Eng. 
Com.  Law,  159;  3  Mees.  &  Wels.  244;  Ang.  &  Ames,  ch.  10, 
sec.  9. 

In  all  the  cases,  wherein  it  has  been  holden  that  corporations  may 
be  subjected  to  civil  liabilities  for  torts,  the  acts  charged  as  such 
have  been  the  acts  of  their  constituted  authorities,  —  either  the  di- 
rectors, or  agents,  or  servants,  employed  by  them.  We  do  not  intend 
here  to  discuss  or  decide  the  frequently  suggested  question,  how  far, 
or  when  a  principal,  whether  an  individual  person  or  a  corporation, 
becomes  responsible  for  the  wilful  or  malicious  act  of  his  servant  or 
agent,  as  distinguished  from  his  mere  negligence,  although  it  has 
been  brought  into  the  argument  of  this   case,  because  we  do  not 
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admit  that  the  present  ease  falls  within  the  operation  of  the  rule 
of  law  on  this  subject,  even  as  the  defendants  claim  it. 

The  truth  is,  the  action  complained  of  as  vexatious  was  instituted 
by  the  bank,  in  the  name  of  the  bank,  and,  as  should  be  presumed," 
in  just  the  same  way  and  by  the  same  agencies  and  means,  as  all 
other  suits  by  these  institutions  are  commenced  and  prosecuted,  and 
nothing  appears  here,  showing  any  different  procedure  than  is  usual, 
in  actions  by  corporations.  The  action  was  brought  for  the  sole 
benefit  of  the  bank,  for  the  recovery  of  money  to  which  the  bank 
was  entitled,  if  anybody,  and  for  an  injury  sustained  by  the  bank 
in  its  corporate  capacity.  The  bank,  by  its  charter  and  the  general 
laws,  had  power  to  sue  for  such  a  cause  of  action;  and  what  seems 
to  us  yet  more  conclusive,  is,  that  if  this  suit  was  originated  by  the 
misconduct  of  directors,  or  any  officer  of  the  company,  it  has  never 
been  repudiated,  and  may,  by  the  acquiescence  of  the  bank,  be  con- 
sidered as  sanctioned  by  it.  Ang.  &  Ames,  ch.  10,  seo.  9.  No  act 
of  agency  appears  here,  which  does  not  appear  in  all  suits  brought 
by  corporations,  and  nothing  to  show  that  any  individuals  are,  or 
ought  to  be,  made  responsible  for  the  institution  and  prosecution  of 
the  groundless  suit,  as  distinct  from  the  corporation  itself. 

The  doctrine,  that  principals  are  not  responsible  for  the  wilful  mis- 
conduct of  their  agents,  as  seems  to  have  been  sanctioned  in  the  oases 
of  McManus  v.  Cricket  (1  East,  106),  Wright  v.  Wilcox  (19  Wend. 
343),  Vanderhilt  v.  Richmond  Turnpike  Co.  (2  Comstock,  470) ;  but 
denied  by  Chief  Justice  Eeeve  in  his  Domestic  Eelations,  357,  we 
think,  has  never  been  applied  to  such  a  case  as  this,  but  only  to  the 
acts  of  agents  or  servants,  properly  so  called ;  or  such  as  act  under 
instructions  and  a  delegated  authority,  —  persons  whose  duty  it  is  to 
obey,  not  to  control;  as  attorneys,  cashiers,  or  others  employed  by 
the  corporation.  The  president  and  directors  of  a  bank,  instead  of 
being  mere  servants,  are  really  the  controlling  power  of  the  corpora- 
tion, —  the  representatives,  standing  and  acting  in  the  place  of  the 
interested  parties.  Indeed,  they  are  the  mind  and  soul  of  the  body 
politic  and  corporate,  and  constitute  its  thinking  and  acting  capacity. 
In  the  case  of  Burrell  v.  The  Nahant  Bank  (2  Met.  16.3),  Shaw  C.  J., 
expresses  and  defines  the  true  rule  of  appreciating  the  character  and 
powers  of  bank  directors.  He  says,  "We  think  the  exception  takes 
much  too  limited  and  strict  a  view  of  the  powers  of  bank  directors. 
A  board  of  directors  is  a  body  recognized  by  law.  By  the  laws  of 
these  corporations,  and  by  the  usage,  so  general  and  uniform  as  to 
be  regarded  as  a  part  of  the  law  of  the  land,  they  have  the  general 
superintendence  and  active  management  of  all  the  concerns  of  the 
bank,  and  constitute,  to  all  purposes  of  dealing  with  others,  the  cor- 
poration. We  think  they  do  not  exercise  a  delegated  authority  in 
the  sense  to  which  the  rule  applies  to  agents  and  attorneys,"  &c. 
The  same  principle  is  very  distinctly  recognized,  in  the  cases  of 
Bank  Commissioners  v.  Bank  of  Buffalo  (6  Paige's  Ch.  502),  and 
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Life  and  Fire  Ins.  Co.  v.  Mechanics'  Fire  Ins.  Co.  (7  Wend.  31). 
It  has  been  said,  that  the  stockholders  constitute  the  corporation. 
It  may  be  so,  to  the  extent  to  which  they  have  the  power  to  act,  — 
and  this  is  only  in  the  choice  of  directors,  and  no  more.  Beyond 
this,  they  can  only  be  considered  as  the  persons  for  whose  ultimate 
individual  interests  the  corporation  acts.  The  directors  derive  all 
their  power  and  authority  from  the  charter  and  laws,  and  none  from 
the  stockholders. 

But  the  fear  is  expressed,  that,  by  thus  considering  and  treating 
the  character  and  acts  of  the  directors  of  a  bank  or  other  corpora- 
tion, the  stockholders  are  subject  to  loss,  without  fault  of  their  own. 
This  may  to  some  extent  be  true;  but  the  protection  of  the  law  in 
this  matter  is  not  to  be  confined  to  stockholders;  the  public  and 
strangers  have  rights  also.  The  stockholders  are  volunteers,  and 
they  have  consented  to  assume  the  risk  of  the  faithful  or  unfaithful 
management  of  the  corporation.  If,  in  this  case,  one  of  two  inno- 
cent persons  or  classes  is  to  suffer,  which  should  it  be,  —  that  one 
which  is  brought  in  to  suffer  loss,  without  its  consent  or  power  to 
prevent  it,  or  the  one  which  has  created  the  power  and  selected  the 
persons  to  enforce  it  ? 

But,  after  all,  the  objection  to  the  remedy  of  this  plaintiff  against 
the  bank,  in  its  corporate  capacity,  is  not  so  much,  that,  as  a  cor- 
poration, it  cannot  be  made  responsible  for  torts  committed  by  its 
directors,  as  that  it  cannot  be  subjected  for  that  species  of  tort 
which  essentially  consists  in  motive  and  intention.  The  claim  is, 
that,  as  a  corporation  is  ideal  only,  it  cannot  act  from  malice,  and 
therefore,  cannot  commence  and  prosecute  a  malicious  or  vexatious 
suit.  This  syllogism,  or  reasoning,  might  have  been  very  satisfac- 
tory to  the  schoolmen  of  former  days;  more  so,  we  think,  than  to 
the  jurist  who  seeks  to  discover  a  reasonable  and  appropriate  remedy 
for  every  wrong.  To  say  that  a  corporation  cannot  have  motives, 
and  act  from  motives,  is  to  deny  the  evidence  of  our  senses,  when  we 
see  them  thus  acting,  and  effecting  thereby  results  of  the  greatest 
importance,  every  day.  And  if  they  can  have  any  motive,  they  can 
have  a  bad  one,  —  they  can  intend  to  do  evil,  as  well  as  to  do  good. 
If  the  act  done  is  a  corporate  one,  so  must  the  motive  and  intention 
be.  In  the  present  case,  to  say  that  the  vexatious  suit,  as  it  is 
called,  was  instituted,  prosecuted,  and  subsequently  sanctioned  by 
the  bank,  in  the  usual  modes  of  its  action ;  and  still  to  claim,  that, 
although  the  acts  were  those  of  the  bank,  the  intention  was  only 
that  of  the  individual  directors,  is  a  distinction  too  refined,  we 
think,  for  practical  application. 

It  is  asked,  how  can  the  malice  of  a  corporation  be  proved?  It 
must  be  proved,  it  is  said,  as  well  as  alleged,  in  an  action  for  a  mali- 
cious prosecution,  as  a  distinct  and  essential  fact;  and  bhe  declarations 
and  admissions  of  individual  members,  whether  directors  or  others, 
are  not  admissible  to  prove  it.  True,  malice  must  be  proved,  and,  as 
VOL.  I.  —  29 
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we  suppose,  very  much  in  the  same  manner  as  it  is  proved  in  other 
cases  of  a  similar  nature,  against  individual  persons.  The  want  of 
probable  cause  of  action  is  proof  of  malice,  and  for  aught  we  know, 
also,  the  records  of  the  bank  may  show  it.  It  is  enough  to  say,  in  this, 
as  in  all  other  cases,  that  if  the  plaintiff  cannot,  in  some  legitimate 
way,  prove  the  malice  he  has  alleged,  he  cannot  recover;  but  we  have 
no  right  to  assume  it  as  a  legal  principle,  that  it  cannot  be  proved. 
We  do  not  know  that  it  has  ever  been  adjudged  that  a  corporation 
is  civilly  responsible  for  a  libel.  But,  among  the  great  variety  and 
objects  of  these  institutions,  it  is  probable  that  the  newspaper  press 
has  come  in  for  its  share  of  the  privileges  supposed  to  be  enjoyed 
under  corporate  powers.  Proof  of  the  falsehood  of  slanderous 
charges  is  evidence  of  malice,  and  which  must,  as  in  this  case,  be 
proved;  but,  would  it  be  endured  that  an  association,  incorporated 
for  the  purpose  suggested,  could,  with  impunity,  assail  the  charac- 
ter and  break  down  the  peace  and  happiness  of  the  good  and  virtu- 
ous, and  the  law  afford  no  remedy,  except  by  a  resort  to  insolvent 
and  irresponsible  type-setters,  and  for  no  better  reason  than  that  a 
corporation  is  only  an  ideal  something,  of  which  malice  or  intention 
cannot  be  predicated?  And,  if,  as  we  have  suggested,  the  directors 
are,  for  all  practical  purposes,  the  corporation  itself,  acting  at  least 
as  its  representatives,  we  can  see  no. greater  difficulty  in  proving 
their  motives  good  or  bad,  than  in  thus  proving  the  motives  of 
other  associated  or  conspiring  bodies.  We  are  sure,  that  this 
objection  of  the  defendants  was  not  discovered,  or  was  not  regarded 
as  sufficient,  nor  the  difficulty  of  proving  malice  upon  a  corporation 
felt,  when  the  case  of  Merills  v.  The  Tariff  Manufacturing  Co.  (10 
Conn.  R.  384),  was  tried  at  the  circuit,  and  discussed  and  decided 
by  this  court.  That  was  an  action  against  a  corporation  for  a 
malicious  injury,  and  the  sole  question  in  this  court  was,  whether, 
by  reason  of  the  malicious  intent,  the  company  was  liable  for  aggra- 
vated or  vindictive  damages;  and  it  was  holden  to  be  thus  liable, 
in  a  very  elaborate  opinion,  drawn  up,  and  strongly  expressed,  by 
Huntington,  J. 

The  interests  of  the  community,  and  the  policy  of  the  law 
demand  that  corporations  should  be  divested  of  every  feature 
of  a  fictitious  character  which  shall  exempt  them  from  the  ordi- 
nary liabilities  of  natural  persons,  for  acts  and  injuries  committed 
by  them  and  for  them.  Their  immunities  for  wrongs  are  no  greater 
than  can  be  claimed  by  others,  and  they  are  entitled  to  an  equal 
protection,  for  all  their  rights  and  privileges,  and  no  more. 

For  the  reasons  suggested,  a  majority  of  the  court  is  of  opinion, 
that  the  nonsuit  granted  by  the  Superior  Court  should  be  set  aside, 
and  a  new  trial  granted. 

In  this  opinion,  Waite,  J.,  concurred. 

Ellsworth,  J. :  — 

I  do  not  feel  quite  satisfied  that  the  plaintiif  can  recover  against 
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tlie  defendants,  for  a  malicious  suit  brought,  in  fact,  by  the  directors 
of  the  bank.  Certainly,  no  such  action  has  been  found  in  the  books, 
though  1  admit  there  are  analogous  cases  which  show  that  courts 
have  gone  very  far  in  subjecting  corporations  for  wrongs,  by  their 
agents,  but  I  think  there  are  none  going  to  the  extent  now  claimed. 

An  indispensable  requisite  in  an  action  for  a  malicious  suit,  is 
malice,  —  malice  in  fact,  —  a  wicked  criminal  purpose.  An  unsuc- 
cessful suit  is  not  sufficient.  It  must  have  originated  in  malice; 
and  this  idea  of  actual,  as  contradistinguished  from  legal  malice  is 
in  my  judgment  deserving  of  the  highest  consideration.  It  gives 
character  to  the  action.  The  language  of  Greenleaf  (2  Greenl.  Ev. 
367)  is,  "To  sustain  this  averment  (malice),  the  charge  must  be 
shown  to  have  been  wilfully  false."  Now  I  ask,  in  view  of  this 
essential  requisite,  if  any  such  malicious  intent  can  be  said  to 
belong  to  a  body  of  stockholders  ,(the  corporation),  whose  affairs 
are  conducted  by  their  agents,  under  the  provisions  of  the  charter 
of  the  company,  and  who,  themselves,  are  in  no  way  or  manner 
really  implicated  in  the  supposed  malicious  intent?  Again  I  ask, 
whose  malice  is  the  ground  of  the  action?  not  the  malice  of  the 
president  and  cashier,  —  not  that  of  the  directors ;  this  is  not  even 
admissible  in  proof  against  the  company.  Whose  malice  then? 
Certainly  not  that  of  the  ideal  corporation ;  for  this  is  a  mere  ficti- 
tious entity,  and  cannot  entertain  malice.  It  must  never  be  forgot- 
ten, that  malice,  as  already  said,  is  the  very  ground  and  gist  of  the 
action,  and  no  case  has  been  read  to  us,  of  a  recovery  against  a  cor- 
poration, where  there  was  not  a  perfect  cause  of  action,  independent 
of  any  malicious  intention.  Doubtless  the  directors  may  be  guilty 
of  malice,  and  of  a  malicious  injury;  but  to  proceed  further,  and 
subject  stockholders,  for  their  malice,  is  quite  another  question. 

It  is  likewise  to  be  kept  in  mind,  that  this  action  does  not  belong 
to  that  class  of  actions  against  corporations  or  other  principals  for 
injuries  sustained,  through  a  false  confidence  reposed  by  strangers  in 
the  supposed  authority  of  agents.  This  action  is  for  an  original 
unauthorized  wrong  of  the  directors,  and  is  in  no  way  the  result  of 
any  false  confidence.  It  is  a  mere  malicious  contest  between  the 
directors  themselves.  The  stockholders  may  well  say:  We  cannot 
be  involved  in  this  malicious  contest.  We  entertain  no  malice 
against  Mr,  Goodspeed,  and  no  one  can  entertain  it  for  us. 

I  think  it  has  been  incorrectly  assumed,  by  counsel,  that  the  mali- 
cious suit  was  brought  by  the  East  Haddam  Bank.  It  was,  in  fact, 
brought  by  the  major  vote  of  the  directors.  They  made  use  of  the 
company  name  for  their  own  malicious  purpose,  -  while  they  were 
only  intrusted  with  the  powers  delegated,  for  a  lawful  and  laudable 
purpose.  The  'company  do  not  at  all  admit  that  they  are  repre- 
sented in  this  instance,  —  no  more  than  they  would,  had  the  direc- 
tors looted  that  the  cashier  should  inflict  personal  chastisement  upon 
Mr.  Goodspeed,  wherever  he  could  find  him. 
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But  if  this  objection  is  unsound  and  capable  of  being  surmounted, 
there  is  still  another,  by  no  means  to  be  overlooked.  The  act  of  the 
defendants  is  conceded  to  be  wilful  and  designed;  indeed,  this  is  the 
very  ground  of  the  action  —  a  malicious  wrong.  But  no  principle  of 
law  is  better  settled,  than  that  the  principal  is  not  liable  for  the 
intentional  torts  of  the  agent.  For  his  negligence  he  is  liable,  but 
nothing  more.  To  go  beyond  this,  and  make  him  liable  for  criminal 
conduct,  though  in  a  civil  form,  would  jeopardize  the  safety  of  all 
employers,  whether  corporations  or  others,  or  would  prevent  the 
employment  of  all  agents,  because  of  the  great  responsibility.  It 
may  be  politic  to  hold  principals  to  greater  carefulness  on  the  part 
of  their  agents,  or  servants,  but  this  is  all  that  has  hitherto  been 
found  expedient  or  necessary.  If  now  this  admitted  rule  of  law,  as 
a  general  rule,  is  to  be  applied  to  this  case,  it  puts  an  end  to  the 
controversy  at  once ;  for  a  more  palpable  or  wilful  wrong,  or  tortious 
act,  cannot  be  imagined,  than  the  ofiRcers  of  a  bank  maliciously  and 
without  cause  using  the  corporate  name  to  oppress  and  "destroy  a 
fellow-director.  Of  course,  I  do  not  say  this  is  so  in  this  instance ; 
but  the  plaintiff  makes  this  assumption,  in  order  to  recover  on  this 
declaration.  That  the  above  principle  of  law  is  applicable  to  cor- 
porations, as  well  as  to  other  principals  who  employ  agents,  is 
most  learnedly  argued,  and  fully  decided  in  the  court  of  appeals  of 
the  State  of  New  York :  Vanderbilt  v.  The  Richmond  Turnpike  Co. 
(2  Com.  481),  which  was  the  case  of  an  intentional  collision  of 
steamboats  in  the  harbor  of  New  York. 

Suppose,  in  the  late  catastrophe  at  Norwalk,  the  engineer  had 
designedly  run  the  train  into  the  creek,  to  sink  a  steamboat  passing 
underneath;  would  the  company  have  been  liable  to  the  owners  of 
the  steamboat  ?  True,  they  would  have  been  liable  to  the  passengers 
in  the  cars,  because  they  undertook  to  carry  them  safely  to  the  end 
of  the  route;  but  there  is  no  such  undertaking  as  to  strangers.  Sup- 
pose the  engineer  had  intentionally  run  over  a  man  on  the  road,  to 
break  his  bones;  would  the  company  be  liable?  Suppose  the  presi- 
dent and  directors  had  themselves  conducted  the  engine  with  the 
same  intention,  and  had  done  the  same  injury,  would  the  company 
be  liable?  Is  a  town  liable  for  a  malicious  suit  by  its  selectmen? 
Or  a  savings  bank,  for  the  malicious  conduct  of  its  trustees?  I 
answer,  in  all  these  cases,  no.  It  is  asked,  will  you  not  hold  cor- 
porations to  the  same  rule  of  justice  and  law,  as  you  do  all  others? 
I  answer,  yes,  where  the  cases  are  parallel.  Now,  this  interroga- 
tory assumes  two  things,  which  are  not  entirely  clear  or  conceded, 
viz.,  that  you  can  pass  by  the  only  actual  malice  in  the  case,  and 
assume  malice  in  the  stockholders,  or  corporation,  who  are  avowedly 
ignorant  and  innocent;  and  further,  that  the  principal  is  liable  for 
the  wilful  wrongs  perpetrated  by  his  agent.  Now,  I  go  for  the  same 
rule  to  all,  and  therefore,  I  hold,  that  those  who  in  fact  do  the 
wrong  must  answer  for  it.     If  a  different  view  of  the  case  is  taken, 
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and  corporations  are  held  liable  for  the  malicious  acts  of  the  direc- 
tors, and  other  inferior  agents,  I  insist,  that  a  different  rule  is  made 
to  apply  to  them  from  others,  and  that  the  property  of  stockholders, 
vested  under  the  exact  limits  and  provisions  of  the  charter,  will  be 
subjected  to  very  great  and  alarming  hazards. 

These  are,  briefly,  my  views,  expressed  with  no  little  distrust, 
since  some  of  my  brethren  feel  well  satisfied  the  plaintiff  is  entitled 
to  recover. 

In  this  opinion,  Hinman,  J.,  concurred.  Storbs,  J.,  having  tried 
the  cause  in  the  court  below,  was  disqualified. 

Nonsuit  set  aside,  and  new  trial  to  be  granted. 


EAILROAD  COMPANY  v.   QUIGLEY. 

(21£/'om;.  (J7S.)202.     1858.) 

Me.  Justice  Campbell  delivered  the  opinion  of  the  court :  — 
The  plaintiff  (Quigley),  a  citizen  of  Delaware,  complained  of  the 
defendants,  "  a  body  corporate  in  the  State  of  Maryland,  by  a  law  of 
the  General  Assembly  of  Maryland,"  for  the  publication  of  a  libel  by 
them,  in  which  his  capacity  and  skill  as  a  mechanic  and  builder  of 
depots,  bridges,  station-houses,  and  other  structures  for  railroad  com- 
panies, had  been  falsely  and  maliciously  disparaged  and  undervalued. 
The  defendants  pleaded  the  general  issue.  On  the  trial  of  the  cause, 
it  appeared  that  in  1854,  the  president  and  directors,  then  in  charge 
of  the  affairs  of  the  defendants,  instituted  an  inquiry  into  the  admin- 
istration and  management  of  a  person  who  had  been  the  superintend- 
ent of  their  railroad  for  ten  years.  Among  other  subjects,  the  nature 
of  his  connection  and  dealings  with  the  plaintiff,  who  had  likewise 
been  in  the  service  of  the  corporation  as  "  general  foreman  of  all  their 
carpenters,"  engaged  the  attention  of  the  committee  of  investigation. 
The  president  of  the  company,  who  conducted  the  inquiry  before  this 
committee  on  behalf  of  the  corporation,  seems  to  have  been  convinced 
that  the  superintendent  had  exhibited  partiality  for  the  plaintiff,  and 
had  allowed  him  extravagant  compensation  for  service,  and  the  privi- 
lege of  free  transit  over  the  road  for  himself,  his  workmen,  and 
freight,  to  the  detriment  of  the  company,  and  in  breach  of  his  duty 
as  superintendent.  The  superintendent  defended  himself  against 
these  and  other  imputations,  and  produced  testimony  to -the  skill  and 
fidelity  of  the  plaintiff  while  in  the  service  of  the  company ;  also,  to 
the  value  of  his  services,  and  to  the  effect  that  no  unusual  or  im- 
proper favor  had  been  extended  to  him. 

The  president  of  the  company,  in  the  course  of  the  investigation, 
addressed  a  letter  to  an  architect,  who  had  some  acquaintance  with 
the  plaintiff,  to  request  his  opinion  of  his  skill  as  a  mechanic,  and 
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whether  the  services  of  the  plaintiff  could  have  had  any  peculiar 
value  to  a  railroad  company.  The  reply  of  this  architect  was  very 
pointed  and  depreciative  of  the  plaintiff,  affirming  that  "  he  was  not 
entitled  to  rank  as  a  third-rate  workman,"  and  "  was  unable  to  make 
the  simplest  geometrical  calculations."  All  the  testimony  collected 
by  the  committee,  as  produced  by  the  superintendent,  was  carefully 
reduced  to  writing,  and  printed ;  first,  for  the  use  of  the  president  and 
directors,  and  afterwards  was  submitted  to  the  company  at  their 
meeting  on  the  8th  of  January,  1855,  with  a  report,  which  exonerated 
in  a  great  measure  the  superintendent  from  any  malpractice  in  con- 
sequence of  his  relations  with  the  plaintiff.  The  investigation  was 
searching,  and  testimony,  which,  with  the  report  of  the  committee, 
fills  two  printed  volumes,  was  submitted  to  the  company.  The  letter 
of  the  architect,  in  answer  to  the  letter  of  the  president,  is  printed  in 
one  of  these  volumes,  and  this  publication  is  the  libel  complained  of. 
Several  of  the  directors  testify  they  were  not  aware  of  the  publican- 
tion,  and  evidence  was  adduced  that  the  plaintiff  had  declared  that 
the  investigation  had  resulted  in  increasing  his  business.  A  verdict 
was  returned  in  favor  of  the  plaintiff.  The  defendants  are  a  com- 
pany incorporated  by  the  Legislatures  of  Delaware  and  Pennsylvania, 
as  well  as  of  Maryland,  to  construct  a  railroad  to  connect  the  three 
cities  which  contribute  to  form  its  name,  and  a  portion  of  their 
directors  and  stockholders  are  citizens  of  Delaware. 

The  defendants  contend  that  they  are  not  liable  to  be  sued  in  this 
action;  theirs  is  a  railroad  corporation,  with  defined  and  limited 
faculties  and  powers,  and  having  only  such  incidental  authority  as 
is  necessary  to  the  full  exercise  of  the  faculties  and  powers  granted 
by  their  charter;  that,  being  a  mere  legal  entity,  they  are  incapable 
of  malice,  and  that  malice  is  a  necessary  ingredient  in  a  libel ;  that 
this  action  should  have  been  instituted  against  the  natural  persons 
who  were  concerned  in  the  publication  of  the  libel.  To  support  this 
argument,  we  should  be  required  to  concede  that  a  corporate  body 
could  only  act  within  the  limits  and  according  to  the  faculties  deter- 
mined by  the  act  of  incorporation,  and  therefore  that  no  crime  or 
offence  can  be  imputed  to  it.  That  although  illegal  acts  might  be 
committed  for  the  benefit  or  within  the  service  of  the  corporation, 
and  to  accomplish  objects  for  which  it  was  created  by  the  direction  of 
their  dominant  body,  —  that  such  acts,  not  being  contemplated  by  the 
charter,  must  be  referred  to  the  rational  and  sensible  agents  who  per- 
formed them,  and  the  whole  responsibility  must  be  limited  to  those 
agents ;  and  we  should  be  forced,  as  a  legitimate  consequence,  to  con- 
clude that  no  action  ex  delicto  or  indictment  will  lie  against  a  cor- 
poration, for  any  misfeasance.  But  this  conclusion  would  be  entirely 
inconsistent  with  the  legislation  and  jurisprudence  of  the  States  of  the 
■  Union  relative  to  these  artificial  persons.  Legislation  has  encouraged 
their  organization,  as  they  concentrate  and  employ  the  intelligence, 
energy,  and  capital  of  society,  for  the  development  of  enterprises  of 
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public  utility.  There  is  scarcely  an  object  of  general  interest  for 
which  some  association  has  not  been  formed,  and  there  are  institu- 
tions whose  members  are  found  in  every  part  of  the  Union,  who  con- 
tribute their  efforts  to  the  common  object.  To  enable  impersonal 
beings  —  mere  legal  entities,  which  exist  only  in  contemplation  of 
law  —  to  perform  corporal  acts,  or  deal  with  personal  agents,  the 
principle  of  representation  has  been  adopted  as  a  part  of  their  consti- 
tution. The  powers  of  the  corporation  are  placed  in  the  hands  of  a 
governing  body  selected  by  the  members,  who  manage  its  affairs,  and 
who  appoint  the  agents  that  exercise  its  faculties  for  the  accomplish- 
ment of  the  object  of  its  being.  But  these  agents  may  infringe  the 
rights  of  persons  who  are  unconnected  with  the  corporation,  or  who  are 
brought  into  relations  of  business  or  intercourse  with  it.  As  a  neces- 
sary correlative  to  the  principle  of  the  exercise  of  corporate  powers 
and  faculties  by  legal  representatives,  is  the  recognition  of  a  corporate 
responsibility  for  the  acts  of  those  representatives. 

With  much  wariness,  and  after  close  and  exact  scrutiny  into  the 
nature  of  their  constitution,  have  the  judicial  tribunals  determined 
the  legal  relations  which  are  established  for  the  corporation  by  their 
governing  body,  and  their  agents,  with  the  natural  persons  with  whom 
they  are  brought  into  contract  or  collision.  The  result  of  the  cases 
is,  that  for  acts  done  by  the  agents  of  a  corporation,  either  in  con- 
tractu or  in  delicto,  in  the  course  of  its  business,  and  of  their  employ- 
ment, the  corporation  is  responsible,  as  an  individual  is  responsible 
under  similar  circumstances.  At  a  very  early  period,  it  was  decided 
in  Great  Britain,  as  well  as  in  the  United  States,  that  actions  might 
be  maintained  against  corporations  for  torts ;  and  instances  may  be 
found,  in  the  judicial  annals  of  both  countries,  of  suits  for  torts  aris- 
ing from  the  acts  of  their  agents,  of  nearly  every  variety.  Trespass 
quare  clausum  fregit  was  supported  in  9  Serg.  and  E.  94 ;  4  Mann.  & 
G.  452 ;  Assault  and  Battery,  4  Gray,  Mass.  R.  465 ;  6  Ex.  Ch.  314. 
For  damages  by  a  collision  of  railcars  and  steamboats,  14  How.  465 ; 
19  How.  543.  For  a  false  representation,  34  L.  and  Eq.  E,.  14 ;  11 
Wheat.  69. 

The  case  of  the  National  Exchange  Co.  of  Glasgow  v.  Drew  (2  Mac- 
queen  H.  of  L.  Gas.  103),  was  that  of  a  company  in  failing  circum- 
stances, whose  managers  sought  to  appreciate  its  stock  by  a  fraudulent 
representation  to  the  company,  and  a  publication  of  the  report  as 
adopted  by  it,  that  its  affairs  were  prosperous.  Two  of  its  stock- 
holders were  induced  to  borrow  money  from  the  company  to  invest 
in  its  stock.  The  question  in  the  cause  was,  whether  the  company 
was  responsible  for  the  fraud.  In  the  House  of  Lords,  upon  appeal. 
Lord  St.  Leonards  said:  "I  have  come  to  the  conclusion,  that  if 
representations  are  made  by  a  company  fraudulently,  for  the  purpose 
of  enhancing  the  value  of  stock,  and  they  induce  a  third  person 
to  purchase  stock,  those  representations  so  made  by  them  bind  the 
company.     I  consider  representations  by  the  directors  of  a  company 
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as  representations  by  the  company,  although  they  may  be  represen- 
tations made  to  the  company."  .  .  .  The  report  "  becomes  the  act  of 
the  company  by  its  adoption  and  sending  it  forth  as  a  true  repre- 
sentation of  their  affairs,  and  if  that  representation  is  made  use  of  in 
dealing  with  third  persons,  for  the  benefit  of  the  company,  it  subjects 
them  to  the  loss  which  may  accrue  to  the  party  who  deals,  trusting 
to  those  representations." 

It  would  be  difficult  to  furnish  a  reason  for  the  liability  of  a  cor- 
poration for  a  fraud,  under  such  circumstances,  that  would  not  apply 
to  sustain  an  action  for  the  publication  of  a  libel. 

The  defendants  are  a  corporation,  having  a  large  capital  distrib- 
uted among  several  hundred  of  persons.  Their  railroad  connects 
large  cities,  and  passes  through  a  fertile  district.  Their  business 
brings  them  in  competition  with  companies  and  individuals  concerned 
in  the  business  of  transportation.  They  have  a  numerous  body  of 
ofilcers,  agents,  and  servants,  for  whose  fidelity  and  skill  they  are 
responsible,  and  on  whose  care  the  success  of  their  business  depends. 
The  stock  of  the  company  is  a  vendible  security,  and  the  community 
expects  statements  of  its  condition  and  management.  There  is  no 
doubt  that  it  was  the  duty  of  the  president  and  directors  to  investi- 
gate the  conduct  of  their  officers  and  agents,  and  to  report  the  result 
of  that  investigation  to  the  stockholders,  and  that  a  publication  of 
the  evidence  and  report  is  within  the  scope  of  the  powers  of  the 
corporation. 

But  the  publication  must  be  made  under  all  the  conditions  and  re- 
sponsibilities that  attach  to  individuals  under  such  circumstances. 
The  Court  of  Queen's  Bench,  in  WhUefield  v.  South  East.  B.  B.  Go. 
(May,  1858),  say :  "  If  we  yield  to  the  authorities  which  say  that,  in 
an  action  for  defamation,  malice  must  be  alleged,  notwithstanding 
authorities  to  the  contrary,  this  allegation  may  be  proved  by  showing 
that  the  publication  of  the  libel  took  place  by  order  of  the  defend- 
ants, and  was  therefore  wrongful,  although  the  defendants  had  no  ill- 
will  to  the  plaintiffs,  and  did  not  mean  to  injure  them."  And  the 
court  concluded :  "  That  for  what  is  done  by  the  authority  of  a  cor- 
poration aggregate,  a  corporation  ought  as  such  to  be  liable,  as  well 
as  the  individuals  who  compose  it." 

The  question  arises,  whether  the  publication  is  excused  by  the  rela^ 
tions  of  the  president  and  directors,  as  a  committee  from  their  board, 
to  the  corporation  itself.  It  cannot  be  denied  that  the  inquiries 
directed  by  those  officers  were  within  the  scope  of  their  power,  and 
in  the  performance  of  a  moral  and  legal  duty,  and  that  the  communi- 
cation to  their  constituents  of  the  evidence  collected  by  them,  and 
their  conclusions  upon  the  evidence,  was  a  privileged  communication 
in  the  absence  of  any  malice  or  bad  faith.  But  the  privilege  of  the 
officers  of  the  corporation  as  individuals,  or  of  the  corporate  body, 
does  not  extend  to  the  preservation  of  the  report  and  evidence  in  the 
permanent  form  of  a  book  for  distribution  among  the  persons  belong- 
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ing  to  the  corporation  or  the  members  of  the  community.  It  hag 
never  been  decided  that  the  proceedings  of  a  public  meeting,  though 
it  may  have  been  convened  by  the  authority  of  law,  or  of  an  associa^ 
tion  engaged  in  an  enterprise  of  public  utility,  could  be  reported  in  a 
newspaper  as  a  privileged  publication.  But  a  libel  contained  in  such 
proceedings,  if  preserved  in  the  form  of  a  bound  volume,  might  be 
attended  with  more  mischief  to  private  character  than  any  publica- 
tion in  a  newspaper  of  the  same  document.  The  opinion  of  the  court 
is,  that  in  so  far  as  the  corporate  body  authorized  the  publication  in 
the  form  employed,  they  are  responsible  in  damages.  The  Circuit 
Court  instructed  the  jury,  — 

1.  If  the  jury  find,  from  the  evidence  in  this  case,  that  the  defend- 
ants, by  the  president  and  directors  of  said  company,  published  the 
letter  from  John  T.  Mahoney  to  S.  M.  Felton,  president,  etc.,  dated 
March  3,  1854,  in  the  declaration  mentioned,  and  that  any  or  all  of 
the  statements  in  the  said  letter  respecting  the  plaintiff  in  his  trade 
and  occupation  are  false ;  and  shall  further  find,  that  the  said  presi- 
dent and  directors,  at  the  annual  meeting  of  the  stockholders  of  said 
coippany,  held  8th  January,  1865,  reported  to  the  said  stockholders 
their  action  in  the  premises,  and  that  the  proceedings  of  the  com- 
mittee of  investigation  (which  contained  the  said  letter)  were  then 
being  printed,  and,  as  soon  as  printed,  would  be  distributed  to  the 
stockholders,  and  that  said  report  was  accepted  by  the  stockholders ; 
and  if  the  jury  shall  further  find,  that,  after  the  meeting  of  the  stock- 
holders had  adjourned,  the  president  and  directors  of  said  company 
distributed  the  book  containing  the  said  letter  among  the  stockhold- 
ers of  this  company,  or  any  of  them,  then  the  jury  may  find  for  the 
plaintiff. 

2.  And  if  the  jury  find  for  the  plaintiff  under  the  first  instruction, 
they  are  not  restricted  in  giving  damages  to  the  actual  positive  injury 
sustained  by  the  plaintiff,  but  may  give  such  exemplary  damages,  if 
any,  as  in  their  opinion  are  called  for  and  justified,  in  view  of  all  the 
circumstances  in  this  case,  to  render  reparation  to  plaintiff,  and  act 
as  an  adequate  punishment  to  the  defendant. 

The  first  instruction  is  erroneous^  because  the  publication  to  which 
the  court  referred  as  blameworthy,  and  to  authorize  the  jury  to  find  a 
verdict  against  the  defendant,  took  place  after  the  commencement  of 
this  suit. 

The  second  instruction  contains  the  same  error,  and  is  objection- 
able for  the  additional  reason  that  the  rule  of  damages  is  not  accu- 
rately stated  to  the  jury. 

In  Day  v.  Woodworth  (13  How.  S.  C.  R.  371),  this  court  recognized 
the  power  of  a  jury  in  certain  actions  of  tort  to  assess  against  the 
tortfeasor  punitive  or  exemplary  damages.  Whenever  the  injury 
complained  of  has  been  inflicted  maliciously  or  wantonly,  and  with 
circumstances  of  contumely  or  indignity,  the  jury  are  not  limited  to 
the  ascertainment  of  a  simple  compensation  for  the  wrong  committed 
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against  the  aggrieved  person.  But  the  malice  spoken  of  in  this  rule 
is  not  merely  the  doing  of  an  unlawful  or  injurious  act.  The  word 
implies  that  the  act  complained  of  was  conceived  in  the  spirit  of  mis- 
chief, or  of  criminal  indifference  to  civil  obligations.  Nothing  of 
this  kind  can  be  imputed  to  these  defendants. 

The  letter  of  Mahoney  was  reported  to  the  company  with  other 
evidence  that  rendered  it  innocuous,  and  its  statements  were  never 
adopted  by  them.  The  plaintiif  has  repeatedly  aihrmed  that  he  had 
derived  an  advantage  from  the  investigation  by  the  company ;  and, 
upon  reading  all  the  evidence,  as  reported  and  published,  we  do  not 
perceive  how  an  impression  unfavorable  to  him  could  have  been  made 
by  it  upon  any  candid  mind.  The  circumstances  under  which  the 
evidence  was  collected,  and  the  publication  made,  repel  the  presump- 
tion of  the  existence  of  malice  on  the  part  of  the  corporation,  and  so 
the  jury  should  have  been  instructed. 

The  averments  in  the  declaration  of  the  facts  proper  to  give  the 
Circuit  Court  jurisdiction  over  the  parties,  are  identical  with  those 
which  were  fully  considered  by  this  court,  and  received  the  sanction 
of  two-thirds  of  the  judges  in  Marshall  v.  The  Baltimore  and  Qhio 
B.  R.  Co.  (16  How.  314).  A  repetition  of  the  discussion  that  took 
place  and  was  reported  with  that  case  is  deemed  to  be  unnecessary. 

The  only  plea  filed  in  this  cause  is  the  general  issue.  That  plea 
raises  an  issue  upon  the  merit  of  the  complaint,  and  leaves  the  juris- 
dictional allegations  without  a  traverse. 

No  question  involving  the  capacity  of  the  parties  in  the  cause  to 
litigate  in  the  Circuit  Court  can  be  raised  before  the  jury  under  such 
pleadings.  Conrad  v.  Atlantic  Insurance  Co.  (1  Pet.  386) ;  Evans  v. 
Gee  (11  Pet.  80)  ;  Owings  v.  Wickliffe  (17  How.  47).  The  testimony 
that  the  States  of  Delaware  and  Pennsylvania  had  respectively 
granted  a  corporate  charter  to  the  same  corporators  that  form  the 
corporation  in  Maryland,  for  the  extension  of  the  railroad  through 
those  States,  to  connect  the  cities  that  appear  in  the  name  of  the 
corporation,  and  the  testimony  that  some  of  the  directors  of  the  sev- 
eral corporations  reside  in  Delaware,  in  the  condition  of  the  plead- 
ings, was  immaterial  and  irrelevant. 

Por  the  errors  we  have  noticed,  the  judgment  of  the  Circuit  Court 
is  reversed,  and  the  cause  remanded. 
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CHAPTER  XII. 
DISSOLUTION  OF  A  CORPORATION, 


MUMMA  V.   POTOMAC   COMPANY. 

(8  Peters,  281.     1834.) 

Stoey,  Justice,  delivered  the  opinion  of  the  court :  — 
This  is  a  writ  of  error  to  the  circuit  court  of  the  District  of 
Columbia,  for  the  county  of  Washington.  The  case  presented  on 
the  record  is  shortly  this.  The  plaintiff  in  error,  Mumma,  in  June 
1818,  recovered  a  judgment  against  the  Potomac  Company,  for  the 
sum  of  $5,000.  No  steps  were  taken  to  enforce  the  payment  of  the 
judgment,  nor  any  further  proceedings  had  in  relation  thereto,  until 
the  18th  day  of  April,  1828,  on  which  day  a  writ  of  scire  facias  was 
issued  from  the  clerk's  oflB.ce  of  said  court,  against  the  said  Potomac 
Company  to  revive  said  judgment,  which  case  was  continued,  by 
consent  of  parties,  from  term  to  term,  until  December  term  of  said 
court  in  the  year  1830,  at  which  term  the  following  plea  and  state- 
ment were  filed  by  consent  of  parties: 

"The  attorneys  upon  the  record  of  the  .said  defendants,  now  here 
suggest  and  show  to  the  court,  that  since  the  rendition  and  record  of 
said  judgment,  the  said  Potomac  Company,  indue  pursuance  and  exe- 
cution of  the  provisions  of  the  charter  of  the  Chesapeake  and  Ohio 
Canal  Company,  enacted  by  the  States  of  Maryland  and  Virginia,  and 
by  the  Congress  of  the  United  States,  have  duly  signified  their  assent 
to  said  charter,  etc.,  and  have  duly  surrendered  their  charter,  and  con- 
veyed, in  due  form  of  law,  to  the  said  Chesapeake  and  Ohio  Canal 
Company,  all  the  property,  rights,  and  privileges  by  them  owned, 
possessed,  and  enjoyed  under  the  same ;  which  surrender  and  transfer 
from  said  Potomac  Company  have  been  duly  accepted  by  the  Chesa- 
peake and  Ohio  Canal  Company,  as  appears  by  the  corporate  acts  and 
proceedings  of  said  company,  and  the  final  deed  of  surrender  from  the 
said  Potomac  Company  dated  on  the  15th  day  of  August,  1828,  duly 
executed  and  recorded  in  the  several  counties  of  the  States  of  Virginia 
and  Maryland,  and  the  District  of  Columbia,  wherein  said  Potomac 
Company  held  any  lands,  and  wherein  the  canals  and  works  of  said 
company  were  situated ;  which  said  corporate  acts  and  proceedings, 
the  said  attorneys  here  bring  into  court,  etc.,  whereby  the  said  attor- 
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neys  say,  the  charter  of  the  said  Potomac  Company  became,  and  is 
vacated  and  annulled,  and  the  company  and  the  corporate  franchises 
of  the  same  are  extinct,  etc." 

Whereupon  the  following  statement  and  agreement  were  entered 
into  and  signed  by  the  counsel  for  both  parties,  and  made  a  part  of 
the  record.  "The  truth  of  the  above  suggestion  is  admitted;  and  it 
is  agreed  to  be  submitted  to  the  court,  whether,  under  such  circum- 
stances, any  judgment  can  be  rendered  against  the  Potomac  Company 
upon  this  scire  facias,  reviving  the  judgment  in  said  writ  mentioned, 
and  that  reference  for  the  said  corporate  acts  and  proceedings,  and 
the  deed  in  the  above  suggestion  mentioned,  be  had  to  the  printed 
collection  of  acts,  etc.,  printed  and  published  by  authority  of  the 
president  and  directors  of  the  Chesapeake  and  Ohio  Canal  Company 
in  1828."  Upon  this  statement  and  agreement,  the  circuit  court 
gave  judgment,  that  the  plaintiff  take  nothing  by  his  writ;  and  the 
question  now  is,  whether  this  judgment  is  warranted  by  law. 

Two  points  have  been  made  at  the  bar.  1.  That  the  corporate 
existence  of  the  Potomac  Company  was  not  so  totally  destroyed  by 
the  operation  of  the  deed  of  surrender,  as  to  defeat  the  rights  and 
remedies  of  the  creditors  of  the  company.  2.  That  the  deed  of  sur- 
render violates  the  obligation  of  the  contracts  of  the  company,  and 
that  the  legislative  acts  of  Virginia  and  Maryland,  though  confirmed 
by  the  Congress  of  the  United  States,  are  on  this  account  void;  and 
can  have  no  legal  effect. 

We  think,  that  the  agreement  of  the  parties  completely  covers  the 
first  point,  and  precludes  any  examination  of  it.  That  agreement 
admits  the  truth  of  the  suggestions  in  the  plea  of  the  attorneys  for 
the  Potomac  Company;  and  by  that  it  is  averred,  that  the  charter  of 
the  Potomac  Company  was  duly  surrendered  to  the  Chesapeake  and 
Ohio  Canal  Company,  and  was  duly  accepted  by  the  latter;  and  that 
thereby  the  charter  of  the  Potomac  Company  became,  and  is,  vacated 
and  annulled.  And,  if  we  were  at  liberty  to  consider  the  last  aver- 
ment, not  as  an  averment  of  a  fact,  but  of  a  conclusion  of  law,  the 
same  result  would  follow ;  for  the  13th  section  of  the  Act  of  Virginia, 
of  January,  1824,  incorporating  the  Chesapeake  and  Ohio  Canal 
Company,  declares,  that  upon  such  surrender  and  acceptance,  "the 
charter  of  the  Potomac  Company  shall  be,  and  the  same  is  hereby 
vacated  and  annulled ;  and  all  the  powers  and  rights  thereby  granted 
to  the  Potomac  Company  shall  be  vested  in  the  company  hereby 
incorporated." 

Unless,  then,  the  second  point  can  be  maintained,  there  is  an  end 
of  the  cause ;  for  there  is  no  pretence  to  say,  that  a  scire  facias  can 
be  maintained,  and  a  judgment  had  thereon,  against  a  dead  corpora- 
tion, any  more  than  against  a  dead  man.  We  are  of  opinion,  that 
the  dissolution  of  the  corporation,  under  the  acts  of  Virginia  and 
Maryland  (even  supposing  the  act  of  confirmation  of  Congress  out  of 
the  way),  cannot,  in  any  just  sense,  be  considered,  within  the  clause 
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of  the  Constitution  of  the  United  States  on  this  subject,  an  impairing 
of  the  obligation  of  the  contracts  of  the  company  by  those  States,  any 
more  than  the  death  of  a  private  person  can  be  said  to  impair  the 
obligation  of  his  contracts.  The  obligation  of  those  contracts  sur- 
vives ;  and  the  creditors  may  enforce  their  claims  against  any  prop- 
erty belonging  to.  the  corporation,  which  has  not  passed  into  the 
hands  of  bona  fide  purchasers;  but  is  still  held  in  trust  for  the  com- 
pany, or  for  the  stockholders  thereof,  at  the  time  of  its  dissolution, 
in  any  mode  permitted  by  the  local  laws.  Besides,  the  12th  section 
of  the  act  incorporating  the  Chesapeake  and  Ohio  Canal  Company, 
makes  it  the  duty  of  the  president  and  directors  of  that  company,  so 
long  as  there  shall  be  and  remain  any  creditor  of  the  Potomac  Com- 
pany who  shall  not  have  vested  his  demand  against  the  same  in  the 
stock  of  the  Chesapeake  and  Ohio  Canal  Company  (which  the  act 
enables  him  to  do),  to  pay  to  such  creditor  or  creditors,  annually, 
such  dividend  or  proportion  of  the  net  amount  of  the  revenues  of  the 
Potomac  Company,  on  an  average  of  the  last  five  years  preceding 
the  organization  of  the  said  Chesapeake  and  Ohio  Canal  Company, 
as  the  demand  of  the  said  creditor  or  creditors,  at  that  time,  may 
bear  to  the  whole  debt  of  $175,800  (the  supposed  aggregate  amount 
of  the  debts  of  the  Potomac  Company).  So  that  here  is  provided  an 
equitable  mode  of  distributing  the  assets  of  the  company  among  its 
creditors,  by  an  apportionment  of  its  revenues,  in  the  only  mode  in 
which  it  could  be  practically  done  upon  its  dissolution;  a  mode 
analogous  to  the  distribution  of  the  assets  of  a  deceased  insolvent 
debtor. 

Independently  of  this  view  of  the  matter,  it  would  be  extremely 
difficult  to  maintain  the  doctrine  contended  for  by  the  plaintiff  in 
error,  upon  general  principles.  A  corporation,  by  the  very  terms 
and  nature  of  its  political  existence,  is  subject  to  dissolution,  by  a 
surrender  of  its  corporate  franchises,  and  by  a  forfeiture  of  them  for 
wilful  misuser  and  non-user.  Every  creditor  must  be  presumed  to 
understand  the  nature  and  incidents  of  such  a  body  politic,  and  to 
contract  with  reference  to  them.  And  it  would  be  a  doctrine  new 
in  the  law,  that  the  existence  of  a  private  contract  of  the  corpora- 
tion should  force  upon  it  a  perpetuity  of  existence  contrary  to  public 
"policy,  and  the  nature  and  objects  of  its  charter. 

Without  going  more  at  large  into  the  subject,  we  are  of  opinion 
that  the  judgment  of  the  circuit  court  ought  to  be  affirmed.  But  as 
there  is  no  such  corporation  in  esse  as  the  Potomac  Company,  there 
can  be  no  costs  awarded  to  it. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  District  of 
Columbia,  holden  in  and  for  the  county  of  Washington,  and  was 
argued  by  counsel;  on  consideration  whereof,  it  is  ordered  and 
adjudged  by  this  court,  that  the  judgment  of  the  said  circuit  court 
in  this  cause  be  and  the  same  is  hereby  affirmed  without  costs. 
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THOENTON  v.   RAILWAY  COMPANY. 
(123  Mass.  32.     1877.)       , 

Bill  in  Equity,  filed  February  2,  1877,  against  the  Marginal 
Freight  Railway  Company  and  the  Union  Freight  Railroad  Com- 
pany, alleging  that  the  plaintiff,  at  July  term,  1875,  of  the  Superior 
Court  for  the  county  of  Suffolk,  recovered  judgment  against  the 
Marginal  Freight  Railway  Company,  for  money  due  from  it  to  him 
before  May  6,  1872,  upon  which  judgment  execution  was  duly  issued, 
and  remaiued  unsatisfied;  that  the  charter  of  the  Marginal  Freight 
Railway  Company  was  repealed  or  attempted  to  be  repealed,  by  the 
St.  of  1872,  c.  342,  passed  May  6,  1872,  at  which  time  it  owned  cer- 
tain railroad  tracks  in  the  streets  of  Boston ;  that  the  IPnion  Freight 
Railroad  Company  was  incorporated  by  the  same  statute,  and  by  vir- 
tue thereof  took  these  tracks;  that  the  Marginal  Freight  Railway 
Company,  being  dissatisfied  with  the  estimate  duly  made  of  its  dam- 
ages by  reason  of  such  taking,  Bled  a  petition  to  the  Superior  Court 
for  a  jury  to  estimate  such  damages,  which  application  was  still 
pending;  that  the  interest  of  the  Marginal  Freight  Railway  Com- 
pany in  its  claim  for  damages  could  not  be  come  at  to  be  attached  or 
taken  on  execution  in  an  action  at  law  against  it ;  and  that  the  Mar- 
ginal Freight  Railway  Company  neglected  to  press  its  application 
for  a  jury. 

The  prayer  of  the  bill  was  that  the  Marginal  Freight  Railway 
Company  might  be  ordered  to  prosecute,  or  to  permit  the  plaintiff 
to  prosecute,  that  petition  to  final  judgment;  that  the  Union  Freight 
Railroad  Company  might  be  ordered  to  pay  to  the  plaintiff  so  much 
of  such  judgment  as  might  be  recovered  against  it  as  might  be  neces- 
sary to  satisfy  the  plaintiff's  debt;  that  the  defendants  might  be 
restrained  from  discontinuing  or  settling  the  action  without  first 
paying  to  the  plaintiff  the  amount  of  his  debt;  and  for  further  relief. 

The  Union  Freight  Railroad  Company  demurred,  on  the  ground 
that  the  plaintiff's  judgment  against  the  Marginal  Freight  Railway 
Company  was  void,  and  that  the  bill  could  not  be  maintained  against 
either  defendant,  because  the  charter  of  that  corporation  was  repealed 
more  than  three  years  before  the  recovery  of  the  judgment  or  the 
bringing  of  the  bill;  and  for  want  of  equity. 

The  Marginal  Freight  Railway  Company  file  an  answer,  contain- 
ing a  demurrer  for  want  of  equity. 

Hearing  before  Endicott,  J.,  who  reserved  the  ease,  on  the  bill 
and  demurrers,  for  the  consideration  of  the  full  court. 

Geay,  C.  J. :  — 

The  bill  is  framed  upon  the  theory  that  the  plaintiff  has  recovered 
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a  valid  judgment  against  the  Marginal  Freight  Eailway  Company ; 
that  that  company  has  a  claim  for  damages  for  the  taking  of  its 
tracks  by  the  Union  Freight  Railroad  Company;  and  that  the  inter- 
est of  the  former  company  in  this  claim  cannot  be  come  at  to  be 
attached  or  taken  on  execution  in  a  suit  at  law  against  it,  and  should 
therefore  be  applied  in  equity  to  the  payment  of  the  plaintiff's  judg- 
ment debt.  The  difficulties  in  the  way  of  maintaining  this  bill 
appear  to  us  to  be  insuperable. 

The  St.  of  1867,  c.  170,  by  which  the  Marginal  Freight  Eailway 
Company  was  incorporated,  was  subject  to  repeal  at  the  pleasure  of 
the  Legislature,  by  virtue  of  the  power  expressly  reserved  by  the 
Gen.  Sts.  c.  68,  §  41,  which  was  a  part  of  the  contract  made  between 
the  Commonwealth  and  the  corporation  by  its  charter.  That  charter 
was  expressly  and  legally  repealed  by  the  St.  of  1872,  c.  342,  which 
incorporated  the  Union  Freight  Eailroad  Company,  and  authorized 
the  latter  corporation  to  take  the  tracks  of  the  former,  making  com- 
pensation therefor  in  the  manner  provided  by  the  laws  relating  to 
the  taking  of  lands  by  railroad  companies.  Crease  v.  Bahcock  (23 
Pick.  334);  Pennsylvania  College  Cases  (13  Wall.  190);  State  v. 
Miller  (1  Vroom,  368,  and  2  Vroom,  521) ;  Metropolitan  Railroad  v. 
Highland  Railway  (118  Mass.  290). 

Upon  the  absolute  repeal  of  a  charter  by  the  Legislature  acting 
within  the  limits  of  its  constitutional  authority,  the  corporation 
ceases  to  exist,  and  no  judgment  can  afterwards  be  rendered  against 
it  in  an  action  at  law.  But  such  repeal  does  not  impair  the  obliga- 
tion of  contracts  made  by  the  corporation  with  other  parties  during 
its  existence,  or  prevent  its  creditors  or  stockholders  from  asserting 
their  rights  against  its  property  in  a  court  of  chancery,  in  accord- 
ance with  the  reasonable  regulations  of  the  Legislature,  or  with  the 
general  principles  and  practice  in  equity.  Foster  v.  Essex  Bank  (16 
Mass.  245);  Read  v.  Frankfort  Bank  (23  Maine,  318);  Merrill  v. 
Suffolk  Bank  (31  Maine,  57) ;  Mumma  v.  Potomac  Co.  (8  Pet.  281) ; 
Curran  v.  Arkansas  (15  How.  304);  Bacon  v.  Robertson  (18  How. 
480);  Lum  v.  Robertson  (6  Wall.  277). 

Upon  the  repeal  of  the  charter  of  the  Marginal  Freight  Railway 
Company  by  the  St.  of  1872,  c.  342,  which  was  passed  and  took  effect 
on  May  6,  1872,  the  corporation  was  nevertheless,  by  virtue  of  the 
Gen.  Sts.  c.  68,  §  36,  continued  a  body  corporate  for  the  term  of 
three  years  afterwards,  for  the  purpose  of  prosecuting  and  defending 
suits  by  or  against  it,  and  of  enabling  it  gradually  to  settle  and  close 
its  concerns,  to  dispose  of  and  convey  its  property,  and  to  divide  its 
capital  stock.  And,  under  §  37  of  the  same  chapter,  this  court, 
sitting  in  equity,  on  the  application  of  a  creditor  or  stockholder,  at 
any  time  within  the  three  years  might  have  appointed  receivers, 
whose  powers  should  continue  as  long  as  the  court  should  deem 
necessary,  to  take  charge  of  the  estate  and  effects  of  the  corpora- 
tion, to  collect  the  debts  and  property  due  and  belonging  to  it,  to 
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prosecute  and  defend  suits,  in  its  name  or  otherwise,  and  to  do  all 
other  acts  which  might  be  done  by  the  corporation,  if  in  being, 
necessary  for  the  final  settlement  of  its  unfinished  business. 

No  application  having  been  made  for  the  appointment  of  a 
receiver,  the  Marginal  Freight  Railway  Company,  at  the  expira- 
tion' of  the  three  years,  ceased  to  have  any  such  existence  that  a 
valid  judgment  could  be  rendered  against  it  in  an  action  at  law. 
We  cannot  regard  the  provision  of  the  St.  of  1876,  c.  229,  §  3,  that 
"nothing  in  this  act  contained  shall  be  construed  as  affecting  the 
legal  rights  of  "  that  corporation  (which  is  not  otherwise  mentioned 
in  the  act),  as  a  legislative  recognition  that  it  had,  at  the  time  of 
the  passage  of  this  statute,  any  rights  or  any  existence.  The  judg- 
ment recovered  by  the  plaintiff  against  the  Marginal  Freight  Rail- 
way Company  in  July,  1875,  was  therefore  wholly  void,  as  if  it  had 
been  rendered  against  a  dead  person. 

This  bill  cannot  be  maintained  under  that  clause  of  the  Gen.  Sts. 
c.  113,  §  2,  which  confers  upon  this  court  jurisdiction  of  "  bills  by 
creditors  to  reach  and  apply,  in  payment  of-  a  debt,  any  property, 
right,  title,  or  interest,  legal  or  equitable,  of  a  debtor,  within  this 
State,  which  cannot  be  come  at  to  be  attached  or  taken  on  execu- 
tion in  a  suit  at  law  against  such  debtor:"  because  that  clause 
extends  only  to  living  debtors  and  existing  corporations.  And  a 
court  of  equity  has  no  general  jurisdiction  of  a  bill  by  a  single 
creditor,  who  has  not  recovered  a  valid  judgment  against,  his  debtor, 
and  whose  debtor  has  ceased  to  exist,  to  apply  to  the  payment  of 
his  debt  property  of  the  debtor  in  the  hands  of  a  third  party. 

Although  one  passage  near  the  end  of  the  opinion  in  Folger  v. 
Columbian  Ins.  Co.  (99  Mass.  267),  taken  by  itself,  might  seem  to 
be  inconsistent  with  this  view,  it  is  to  be  observed  that  that  case, 
as  well  as  the  earlier  one  of  Taylor  v.  Columbian  Ins.  Co.  (14 
Allen,  353),  was  submitted  to  the  court  upon  an  agreed  statement 
of  facts,  waiving  all  questions  of  form,  and  was  decided  upon  the 
ground  that  the  corporation  did  not  appear  to  have  been  dissolved. 

The  reasons  above  stated  being  conclusive  against  the  right  to 
maintain  this  bill,  the  demurrer  of  the  Union  Freight  Railroad 
Company  must  be  sustained,  and  the 

BUI  dismissed. 


FOSTER  V.  ESSEX  BANK. 
(16  Mass.  245.     1819.) 

Assumpsit  for  50,000  dollars  had  and  received  by  the  defendants, 
to  the  use  of  Israel  Foster,  the  plaintiff's  testator. 

The  action  was  entered  at  the  last  April  term,  and  at  this  term  the 
following  suggestion  was  filed,  viz.  —  "  And  now  William  Prescott 
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and  Leverett  Saltonstall,  who  were  originally  retained  in  this  action 
by  the  Directors  of  the  Essex  Bank,  suggest  that,  since  the  last  term 
of  the  court,  the  corporation  of '  the  President,  Directors,  and  Com- 
pany of  the  Essex  Bank '  is  dissolved  by  the  expiration  of  the  time 
limited  for  its  duration  in  the  act  of  incorporation ;  which  said  act 
is  dated  the  eighteenth  day  of  June  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  ninety-nine. 

William  Peescott. 

Levebett  Saltonstall." 

[By  the  act  incorporating  the  defendants  (Stat.  1799,  c.  8),  it  was 
provided  that  the  persons  therein  named,  and  their  associates,  succes- 
sors, and  assigns,  should  be  created  and  made  a  corporation,  by  the 
name  of,  etc.  and  should"  so  continue  from  the  first  day  of  July,  1799, 
until  the  expiration  of  twenty  years  next  following." 

By  an  act  passed  on  the  19th  of  June,  1819  (Stat.  1819,  c.  43),  it 
is  enacted,  "that  all  bodies  corporate  and  politic,  which  now  are, 
or  hereafter  may  be  established,  and  whose  powers  would  expire, 
either  by  express  limitation  in  their  charters  of  incorporation,  or 
otherwise,  shall  be,  and  they  hereby  are  continued  bodies  corporate 
and  politic,  for  the  term  of  three  years,  from  and  after  the  day  on 
which  their  powers  would  expire,  as  aforesaid,  for  the  purposes  of 
prosecuting  and  defending  all  suits,  which  now  are,  or  may  hereafter 
be  instituted,  and  of  enabling  such  bodies  corporate  and  politic  gradu- 
ally to  settle  and  close  their  concerns,  and  divide  their  capital  stock ; 
but  not  for  the  purpose  of  continuing  the  business  for  which  such 
bodies  corporate  and  politic  have  been,  or  may  be  established."] 

The  question  arising  out  of  the  above  suggestion  was  argued  at 
Boston,  March  term,  1820  (the  action  having  been  continued  nisi  for 
argument  and  judgment),  by  Prescott  and  Saltonstall  for  the  defend- 
ants, and  Pickering  and  Webster  for  the  plaintiffs. 

Parker,  C.  J. :  — 

The  question  arising  from  the  suggestion  filed  in  this  action,  at  the 
last  term  in  Essex,  is,  whether  the  statute  of  1819,  c.  43,  has  the 
force  of  law  with  regard  to  this  corporation ;  so  that  it  is  still  in 
existence,  for  the  purpose  of  suing  and  being  sued,  and'  for  other 
purposes  mentioned  in  the  act. 

Acts  of  Legislature,  constitutionally  organized,  are  .to  be  presumed 
constitutional ;  and  it  is  only  when  they  manifestly  infringe  some  of 
the  provisions  of  the  Constitution,  or  violate  the  rights  of  the  subject, 
that  their  operation  and  effect  can  be  impeded  by  the  judicial  power. 
Whenever  this  shall  happen,  as  it  may  from  inadvertence,  or  in  times 
of  political  conflict,  when  the  passions  domineer  over  reason,  it  is 
the  duty  of  every  court  to  protect  those  rights,  and  to  vindicate  the 
Constitution. 

Thus,  if  the  Legislature  were  to  enact,  that  A.  B.  was  guilty  of 
treason,  and  that  he  should  suffer  the  penalty  of  death ;  it  would  be 
VOL.  I.  — 30 
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the  sworn  duty  of  the  court,  or  of  any  member  of  it,  to  grant  a  habeas 
corpus,  and  discharge  him.  Or  if  they  should  enact  that  his  estate 
should  be  confiscated,  or  transferred,  or  taken  for  the  use  of  the  pub- 
lic without  an  equivalent,  such  acts  would  not  be  laws ;  and  they 
never  could  be  executed,  but  by  a  court  as  corrupt,  or  as  passionate, 
as  the  Legislature  which  should  have  passed  them. 

So,  if  the  Legislature  should  attempt  to  destroy  or  impair  the 
legal  force  of  contracts,  by  declaring  that  those  who  were  indebted 
should  be  discharged  without  paying  their  debts,  or  on  paying  a  less 
sum  than  they  owed,  or  in  something  different  from  what  was 
agreed ;  such  acts  would  be  unconstitutional,  although  not  expressly 
prohibited ;  because  by  the  fundamental  principles  of  legislation,  the 
law  or  rule  must  operate  prospectively  only ;  unless  in  cases  where 
the  public  safety  and  convenience  require  that  errors  and  mistakes 
should  be  overruled,  the  power  to  do  which  has  been  immemorially 
exercised,  and  we  believe,  within  the  constitutional  power  of  the 
Legislature.  For  it  is  doing  no  one  wrong,  to  prevent  his  taking 
advantage  of  a  mere  error  or  mistake. 

Now  if  the  act  in  question  impairs  the  force  and  obligation  of  con- 
tracts, or  injures  private  property,  or  disturbs  any  vested  rights,  we 
ought  to  declare  it  void,  and  we  should  be  ready  to  do  so.  But  we 
are  to  be  satisfied  that  it  has  this  character. 

In  the  first  place,  we  see  no  pretence  for  saying  that  it  impairs  the 
force  of  contracts.  Certainly  it  has  not  that  effect  on  contracts  made 
by  or  with  the  bank  ;  but  the  very  object  of  the  statute  is  to  enforce 
such  contracts. 

It  is  said,  however,  that  the  contract  with  the  government  was,  that 
at  the  end  of  twenty  years  the  corporation  should  be  dissolved,  and 
each  member  take  his  share  out  of  the  common  fund.  But  it  should 
be  considered  that,  by  the  original  charter,  each  member's  share  was 
liable  for  all  the  debts  of  the  bank  ;  and  that  he  would  have  no  moral 
right  to  withdraw  it,  until  all  the  debts  of  the  bank  were  paid :  so 
that  there  was  an  equitable  lien  upon  his  share ;  and  the  Legislature, 
we  think,  had  a  right,  if  it  was  not  their  duty,  to  provide  the  means 
of  enforcing  this  moral  obligation. 

The  law  complained  of  is  a  general  law,  operating  upon  all  bodies 
corporate ;  and  it  is  convenient  for  them  and  the  public,  that  their 
power  of  suing  and  being  sued  should  be  continued  beyond  the  period 
within  which  they  are  empowered  to  make  contracts  ;  in  order  that 
their  concerns  may  be  properly  adjusted. 

Nor  do  we  think  it  an  objection,  that  this  additional  term  should 
be  granted  by  an  act  made  subsequent  to  the  time  when  their  charter 
was  granted.  A  debtor  to  the  bank  could  not  object  to  a  suit,  on  the 
ground  that  the  original  term  of  the  charter  had  expired;  for  the 
very  bringing  of  the  suit  would  be  an  acceptance  of  the  prolongation 
of  the  charter  ;  and  it  would  be  absurd  for  him  to  say,  that  his  debt 
was  discharged,  or  that  there  was  no  means  of  recovering  it,  because 
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he  contracted  with  the  corporation  on  a  supposition  that  it  ■would 
continue  in  being  only  a  certain  number  of  years.  We  think  it 
equally  incompetent  for  such  corporation  to  deny  its  existence, 
against  a  statute  of  the  government,  the  object  of  which  is  to  give  a 
right  of  action  on  contracts,  upon  which  they  were  legally  and  morally 
bound  under  their  charter. 

It  is  said  that  the  members  of  such  a  corporation  associated  upon 
the  faith  that,  after  the  time  limited  in  their  charter,  they  might 
separate,  and  take  their  shares  of  the  stock.  But  it  is  to  be  answered 
that  their  stock  is,  in  an  equitable  view,  pledged  for  the  payment  of 
all  debts  due  from  the  corporation ;  and  that  it  would  be  fraudulent 
to  withdraw  the  funds,  knowing  that  there  were  debts  to  be  paid ; 
leaving  no  means  of  coercing  the  payment  of  those  debts.  What 
should  be  said  of  a  banking  company,  which,  just  before  its  expira- 
tion, should  divide  all  the  stock,  making  no  provision  for  the  pay- 
ment of  its  debts  ?  Yet  this  might  be  done,  if  the  Legislature  have 
no  authority  to  establish,  by  law,  a  mode  by  which  it  should  be  com- 
pelled to  fulfil  its  obligations.  For  it  is  certainly  doubtful  whether 
any  means  exist,  under  our  laws,  of  pursuing  the  funds'  into  the  hands 
of  individual  corporators,  and  subjecting  them  to  the  claims  of  cred- 
itors. We  see  no  violation  of  the  rights  of  the  corporators,  no  im- 
pairing of  the  obligation  of  contracts ;  for  it  can  never  be  the  right 
of  any  person  to  withhold  a  just  debt  from  his  creditor. 

Upon  the  whole,  we  cannot  discern  any  principle  by  which  it  can 
be  decided  that  this  statute  is  void.  It  is  not  retrospective,  in  the 
proper  sense  of  that  term ;  for  it  provides  for  a  future  existence  of 
the  corporation,  for  limited  and  specific  purposes.  It  does  not  in- 
fringe, or  interfere  with  any  of  the  privileges  secured  by  the  charter ; 
unless  it  be  considered  a  privilege  to  be  secured  from  the  payment  of 
debts,  or  the  performance  of  contracts  ;  and  this  is  a  kind  of  privi- 
lege which  we  imagine  the  Constitution  was  not  intended  to  protect. 
It  does  not  impair  the  force  or  obligation  of  contracts ;  but  on  the 
contrary,  provides  a  way  of  enforcing  them,  both  in  favor  of,  and 
against  the  corporation. 

Many  statutes  have  been  referred  to  in  the  argument,  which  are 
much  more  questionable,  as  to  their  constitutionality,  than  the  one 
under  consideration ;  —  The  statutes  of  limitation,  operating  upon 
contracts  already  in  force ;  the  suspension  of  those  statutes,  after 
the  debtor  may  have  considered  that  he  had  a  right  to  be  discharged 
within  a  certain  period ;  the  statutes  made  for  curing  defects  in 
the  proceedings  of  courts,  towns,  officers,  etc.  when  the  party  to  be 
affected  might  be  said  to  have  a  vested  right  to  take  advantage  of 
the  error.  The  truth  is,  there  is  no  such  thing  as  a  vested  right  to 
do  wrong ;  and  a  Legislature,  which,  in  its  acts  not  expressly  author- 
ized by  the  Constitution,  limits  itself  to  correcting  mistakes,  and  to 
providing  remedies  for  the  furtherance  of  justice,  cannot  be  charged 
with  violating  its  duty,  or  exceeding  its  authority. 
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It  was  an  incumbent  duty  of  the  Legislature  to  provide  that  cor- 
porations should  not  avoid  their  obligations,  by  ceasing  to  exist ;  and 
the  mode  adopted  in  the  act  in  question  was  certainly  the  most 
favorable.  Had  they  provided  that  all  corporations  should  cease  to 
transact  business,  three  years  before  the  time  for  which  they  were 
created  expired,  in  order  that  they  might  bring  their  affairs  to  a 
close,  it  might  justly  be  said,  that  their  privileges  were  taken  away, 
and  the  grant  of  the  government  was  impaired.  But  to  provide  for 
their  continuance  for  such  purpose,  three  years  beyond  their  term,  is 
no  breach  of  their  privileges ;  and  is,  in  fact,  nothing  more  than 
establishing  a  mode  by  which  their  business  may  be  closed,  and  their 
contracts  carried  into  execution.  It  is  in  the  nature  of  an  adminis- 
tration upon  their  estate,  and  is  only  doing,  in  a  more  convenient 
form,  what  a  court  of  equity,  with  competent  powers,  might  do ; 
viz.,  making  the  common  fund  answerable  for  the  debts  which  were 
created  on  the  credii  of  that  fund. 

The  suggestion  filed  in  the  case  cannot  have  the  effect  to  impede 
the  progress  of  the  suit. 


BACON  V.   EOBERTSOK 
(18  Howard  (U.  S.)  480.     1855  ) 

This  was  an  appeal  from  the  circuit  court  of  the  United  States  for 
the  southern  district  of  Mississippi. 

The  transaction  to  which  the  suit  relates  was  partly  and  inciden- 
tally brought  before  the  notice  of  this  court  in  16  How.  106. 

Me.  Justice  Campbell  delivered  the  opinion  of  the  court :  — 

This  bill  was  filed  in  the  circuit  court  against  William  Robertson, 
a  trustee,  appointed  to  liquidate  the  affairs  of  the  late  Commercial 
Bank  of  Natchez,  Mississippi,  and  such  of  the  stockholders  of  the 
bank  as  are  citizens  of  that  State,  and  is  prosecuted  by  a  number  of 
stockholders,  owning  one-fifth  part  of  the  capital  stock,  for  them- 
selves, and  such  of  the  stockholders  as  are  not  citizens  of  Missis- 
sippi, or  defendants  in  the  bill. 

The  Commercial  Bank  was  incorporated  and  organized  under 
enactments  of  the  Legislature  in  1836,  with  a  capital  of  f  3,050,000, 
divided  into  shares  of  $100  each,  which  are  now  distributed  among 
two  hundred  and  eighty  persons. 

The  corporation  carried  on  the  business  of  banking  through  the 
agency  of  presidents,  directors,  cashiers,  and  other  officers,  at 
Natchez,  and  four  other  towns  of  Mississippi,  for  a  number  of 
years.  During  this  time  there  was  a  temporary  suspension  of 
specie  payments,  which  the  bill  avers  to  have  been  accidental,  and 
to  have  formed  the  only  ground  for  the  proceedings  taken  against 
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the  corporation.  In  June,  1845,  the  circuit  court  of  Adams  County- 
rendered  a  judgment  against  the  bank,  upon  an  information  in  the 
nature  of  a  quo  warranto  preferred  pursuant  to  the  act  of  the  Legis- 
lature of  July,  1843.  By  this  judgment  the  bank  was  "prejudged 
and  excluded  from  further  holding  or  exercising  the  liberties,  privi- 
leges, and  franchises  granted  by  the  said  charter ; "  "  the  liberties, 
privileges,  and  franchises  granted  to  the  bank  were  seized  "  by  the 
State ;  the  "  property,  books  and  assets  of  the  bank  "  were  adjudged 
to  be  seized  and  delivered  to  a  trustee,  who  might  have  execution 
therefor.  William  Robertson  was  appointed  that  trustee,  "to  take 
charge  of  the  books  and  assets  of  the  bank."  His  duties  are  de- 
clared, conformably  to  the  act  of  1843,  which  will  be  considered  in 
another  part  of  this  opinion. 

The  bank  appealed  from  this  judgment,  and  in  the  spring  session 
of  the  high  court  of  errors  and  appeals,  in  1846,  it  was  affirmed. 
William  Robertson  entered  upon  the  of&ce  of  trustee  in  July,  1846. 
He  took  possession  of  money,  stocks,  evidences  of  debt,  and  real 
estate  having  a  nominal  value  of  near  four  millions  of  dollars,  and 
continues  to  hold  them,  except  in  so  far  as  he  has  applied  them  to 
the  payment  of  the  charges  of  the  trust  and  the  debts  of  the  corpora- 
tion. The  bill  alleges  that  all  the  debts  have  been  paid,  and  that 
only  a  small  sum  is  due  for  costs,  and  that  property  of  great  value, 
consisting  of  money,  stocks,  evidences  of  debt,  bonds,  and  person- 
alty, remains  with  the  trustee,  who  refuses  to  account  for  them  to 
the  stockholders.  The  object  of  the  bill  is  to  establish  the  title  of 
the  stockholders  to  this  surplus,  and  to  obtain  the  ratable  shares 
of  such  of  them  as  are  able  and  willing  to  join  as  plaintiffs  in  this 
suit.  The  bill  names  a  number  of  the  stockholders  as  parties,  and 
is  fitted  to  embrace  all  by  the  representation  of  these. 

The  defendants  joined  in  a  general  demurrer  to  the  bill;  a  decree 
of  dismissal  was  rendered  at  the  hearing  at  the  circuit,  and,  by 
appeal,  was  taken  up  to  this  court  to  revise  that  decision. 

When  the  defendant,  Robertson,  assumed  the  of&ce  of  trustee,  his 
duties  were  defined  by  two  acts  of  the  Legislature  of  Mississippi. 
The  act  of  July,  1843,  directed  the  institution  of  suits  against  such 
of  the  banking  corporations  of  the  State  as  had  violated  their  char- 
ters in  such  a  manner  as  to  incur  their  forfeiture,  and  prescribed 
the  form  of  the  suits  for  the  enforcement  of  that  forfeiture.  It 
enacted,  "that  upon  a  judgment  of  forfeiture  against  any  bank,  the 
debtors  of  the  bank  shall  not  be  released  from  their  debts  and 
liabilities  to  the  same;"  but  it  was  made  the  duty  of  the  circuit 
court,  rendering  the  said  judgment,  to  appoint  one  or  more  trustees 
to  take  charge  of  the  books  and  assets  of  the  banks;  who  should  sue 
for  and  collect  all  debts  due  such  bank,  and  sell  and  dispose  of  all 
property  owned  by  it,  or  held  by  others  for  its  use ;  and  the  proceeds 
of  the  debts,  when  collected,  and  of  the  property  when  sold,  to 
apply,  as  may  hereafter  be  directed  by  law,  to  the  payment  of  the 
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debts  of  such  bank.  The  trustee  was  made  subject  to  a  criminal 
prosecution  for  embezzlement,  conversion  of  the  trust  property,  as 
a  failure  to  account  for  it  according  to  law;  and  both  acts  prescribed 
a  bond  to  be  given  to  secure  the  faithful  performance  of  his  duty. 
The  act  of  February,  1846,  amended  and  enlarged  the  scope  of  the 
act  of  1843,  and  was  applicable  to  all  trustees  appointed  under 
either. 

This  act  provided  a  summary  remedy  in  favor  of  the  trustee  to 
obtain  the  control  of  the  corporate  property ;  for  an  inventory  to  be 
made  to  the  first  court,  after  his  appointment ;  for  an  order  of  sale 
of  all  the  corporate  property  at  auction,  for  cash,  after  a  notice  of 
ninety  days,  at  specified  places;  for  commissioners  to  audit  the 
claims  against  the  banks,  and  for  their  presentation  to  these  com- 
missioners; for  early  decisions  upon  the  exceptions  to  their  report; 
for  a  final  decree  of  distribution,  first,  in  the  payment  of  expenses, 
then  public  dues,  costs,  and  fees,  the  debts  reported,  and,  lastly, 
"the  surplus,  if  any  shall  be  ratably  distributed  among  the  stock- 
holders." There  was  a  provision  that  the  bills  of  the  bank  should 
be  receivable  for  debts,  and  that  the  debtor  might  redeem  from  any 
purchaser  of  his  debt  or  obligation  (so  sold),  during  two  years,  by 
paying  the  purchase-money,  all  costs,  and  twelve  and  a  half  per  cent 
interest.  The  object  of  the  two  statutes  can  hardly  be  misconceived. 
They  are  parts  of  a  system,  the  latter  act  being  auxiliary  to,  and 
adopted  in  aid  of,  the  provisions  of  the  earlier  act  of  1843,  —  the 
two  acts  containing  the  full  expression  of  the  will  of  the  Legisla- 
ture. The  circumstances  of  the  Legislature  enabled  it  to  defer  the 
promulgation  of  its  entire  policy  until  the  year  1846.  The  exi- 
gencies of  the  State  were  entirely  answered  by  the  directions  given 
in  1843  to  the  executive  officers  to  take  initiatory  measures  for 
placing  these  corporations  under  restraint,  and  for  the  security  of 
their  property.  To  effectuate  these  involved  delay  and  litigation, 
and  the  Legislature  might  well  await  their  issue,  before  unfolding 
their  whole  plan  of  liquidation  and  settlement.  The  two  statutes 
which  embody  it  have  formed  the  subject  of  much  discussion  in  the 
courts  of  Mississippi,  and  difficulty  has  been  experienced  there  in 
carrying  them  into  execution.  No  suit  has  been  instituted  there 
by  the  stockholders,  though  their  rights  have  been  incidentally 
debated,  both  at  the  bar  and  by  the  supreme  appellate  court.  To 
comprehend  the  import  of  this  legislation,  we  must  consider  the 
mischiefs  it  was  designed  to  prevent  or  remove,  and  the  mode 
adopted  to  accomplish  the  end;  for  the  legislation  is  of  a  character 
wholly  remedial.  The  common  law  of  Great  Britain  was  deficient 
in  supplying  the  instrumentalities  for  a  speedy  and  just  settlement 
of  the  affairs  of  an  insolvent  corporation  whose  charter  had  been  for- 
feited by  a  judicial  sentence.  The  opinion  usually  expressed  as  to 
the  eiiect  of  such  a  sentence  was  unsatisfactory  and  questioned. 
There  had  been  instances   in  Great  Britain  of  the  dissolution  of 
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public  or  ecclesiastical  corporations  by  the  exertion  of  the  public 
authority,  or  as  a  consequence  of  the  death  of  their  members,  and 
Parliament  and  the  courts  had  affirmed  in  these  instances  that  the 
endowments  they  had  received  from  the  prince  or  pious  founders 
would  revert  in  such  a  case.  Stat,  de  terris  Templariorum,  17  Edw. 
II. ;  Dean  and  Canons  of  Windsor,  Godb.  211 ;  Johnson  v.  Norway 
(Winch.  37);  Owen,  73;  6  Vin.  Abr.  280.  What  was  to  become 
of  their  personal  estate  and  of  their  debts  and  credits  had  not  been 
settled  in  any  adjudged  case,  and  as  was  said  by  PoUexfen  in  the 
argument  of  the  quo  warranto  against  the  city  of  London,  was  T^er- 
ha^a  "  non  definitur  in  jure."  Solicitor  Finch,  who  argued  for  the 
crown  in  that  cause,  admitted  "  I  do  not  find  any  judgment  in  a  quo 
warranto  of  a  corporation  being  forfeited."  Treby,  on  behalf  of 
the  city,  said,  "  The  dissolving  a  corporation  by  a  judgment  in  law, 
as  is  here  sought,  I  believe  is  a  thing  that  never  came  within  the 
compass  of  any  man's  imagination  till  now;  no,  not  so  much  as  in 
the  putting  of  a  case.  For  in  all  my  search  (and  upon  this  occasion 
I  have  bestowed  a  great  deal  of  time  in  searching),  I  cannot  find  that 
it  ever  so  much  as  entered  into  the  conception  of  any  man  before; 
and  I  am  the  more  confirmed  in  it  because  so  learned  a  gentleman 
as  Mr.  Solicitor  has  not  cited  any  one  such  case  wherein  it  has  been 
(I  do  not  say  adjudged,  but)  even  so  much  as  questioned  or  attempted; 
and,  therefore,  I  may  very  boldly  call  this  a  case  primae  impres- 
sionis."  The  argument  of  Pollexfen  was  equally  positive.  The 
power  of  courts  to  adjudge  a  forfeiture  so  as  to  dissolve  a  corpora- 
tion was  affirmed  in  that  case,  but  the  effect  of  that  judgment  was 
not  illustrated  by  any  execution,  and  the  courts  were  relieved  from 
their  embarrassment  by  an  act  of  Parliament  annulling  it.  Smith's 
case,  4  Mod.  63;  Skin.  310;  8  St.  Tri.  1042,  1057,  1283.  Nor  have 
the  discussions  since  the  Revolution  extended  our  knowledge  upon 
this  intricate  subject.  The  case  of  Rex  v.  The  Amery  (2  D.  &  E. 
615),  has  exerted  much  influence  upon  text-writers.  The  questions 
were,  whether  a  judgment  of  seizure  quousque  upon  a  default  was 
final,  and  if  so,  whether  the  king's  grant  of  pardon  and  restitution 
would  overreach  and  defeat  a  charter  granting  to  a  new  body  of  men 
the  same  liberties  intermediate  the  seizure  and  the  pardon.  The 
king's  bench,  relying  upon  the  Year-Book  of  16  Edw.  IV.,  declared 
the  judgment  to  be  final  and  the  new  charter  irrepealable.  But  the 
House  of  Lords  reversed  the  judgment.  The  judges,  upon  an  exam- 
ination of  the  original  roll  of  the  case  in  the  Year-Book,  discovered 
that  it  did  not  support  the  conclusion  drawn  from  it,  and  Chief  Baron 
Eyre  says,  "that  Lord  Coke  had  adopted  the  doctrine  too  hastily." 
The  discussions  upon  this  case  show  how  much  the  knowledge  of  the 
writ  of  quo  warranto  as  it  had  been  used  and  applied  under  the  Plan- 
tagenets  and  Tudors,  had  gone  from  the  memories  of  courts  and  law- 
yers. 4  D.  &  E.  122;  Tan.  on  Quo  Warranto,  24.  In  Colchester 
V.  Seaber  (3  Bur.  1866),  where  the  suit  was  upon  a  bond,  and  the 
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defence  was,  that  certain  facts  had  occurred  to  dissolve  the  corpora- 
tion, and  that  the  creditor's  claim  was  extinguished  on  the  bond. 
Lord  Mansfield  said,  "Without  an  express  authority,  so  strong  as 
not  to  be  gotten  over,  we  ought  not  to  determine  a  case  so  much 
against  reason  as  that  Parliament  should  be  obliged  to  interfere." 
The  question  occurs  here.  Could  Parliament  interfere?  And  the 
answer  would  be  by  their  authorizing  a  suit  to  be  brought  notwith- 
standing the  dissolution.  These  are  all  cases  of  municipal  corpora- 
tions where  the  corporations  had  no  rights  in  the  property,  of  the 
corporation  in  severalty.  The  courts  of  Westminster  have  found 
much  difficulty  in  applying  the  principles  settled  in  regard  to  such, 
to  the  commercial  and  trading  corporations  that  have  come  into 
existence  during  this  century.  The  courts  there  within  the  last 
twelve  months  have  been  troubled  to  discuss  whether  a  commercial 
corporation  could  recover  damages  for  the  breach  of  a  parol  con- 
tract, or  whether  the  contract  should  have  had  a  seal  to  make  it 
valid.  Austra.  R.  M.  N.  Co.  v.  Marzetti  (32  L.  &  E.  572;  3  lb. 
420).  It  may  be  admitted  that  the  courts  of  law  could  not  give  any 
relief  to  the  shareholders  of  a  corporation  disfranchised  by  a  judicial 
sentence  in  respect  to  a  corporate  right.  Their  modes  of  proceeding 
do  not  provide  for  the  case,  as  they  have  not  for  many  others.  1 
Plow.  276,  277;  Richards  v.  Richards  (2  B.  &  Adol.  447);  Will. 
Ex.  1129.  But  this  concession  does  not  involve  an  acknowledg- 
ment that  the  rights  of  the  corporations  are  extinguished.  Courts, 
of  chancery  have  been  forced  into  a  closer  contact  with  these  asso- 
ciations, and  have  formed  a  more  rational  conception  of  their  con- 
stitution and  a  more  accurate  estimate  of  their  importance  to  the 
industrial  relations  of  society.  Those  courts  have  evinced  a  spirit  of 
accommodation  of  their  modes  of  proceeding  so  as  to  adapt  them  to 
the  changing  exigencies  of  society.  Lord  Cottenham,  in  Walworth 
V.  Holt  (4  M.  &  C.  635),  in  reference  to  the  conduct  of  suits  in  which 
similar  associations  were  concerned,  said :  "  I  think  it  is  the  duty  of 
this  court  .to  adapt  its  practice  and  course  of  proceeding  to  the  exist- 
ing state  of  society,  and  not,  by  too  strict  an  adherence  to  rules  and 
forms  established  under  different  circumstances,  to  decline  to  admin- 
ister justice  and  to  enforce  rights  for  which  there  is  no  other  rem- 
edy." In  the  same  spirit,  Sir  James  Wigram,  V.  C,  observes: 
"Corporations  of  this  kind  are  in  truth  little  more  than  private 
partnerships ;  and  in  cases  which  may  be  easily  suggested,  it  would 
be  too  much  to  hold  that  a  society  of  private  persons  associated 
together  in  undertakings  which,  though  certainly  beneficial  to  the 
public,  are  nevertheless  matters  of  private  property,  are  to  be 
deprived  of  their  civil  rights  inter  se,  because,  in  order  to  make 
their  common  objects  more  attainable,  the  Crown  or .  Legislature 
have  conferred  upon  them  the  benefit  of  a  corporate  character." 
Foss  V.  Harbottle  (2  Hare,  491).  These  just  views,  which  have 
afforded  to  wise  chancellors  a  sufficient  motive  to  enlarge  the  scope 
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and  relax  the  rigor  of  tlie  rules  ot  chancery  proceeding,  so  as  to 
bring  the  civil  rights  of  individuals  in  whatever  form  they  may 
exist,  or  however  complicated  or  ramified,  under  the  protection  of 
legitimate  judicial  administration,  have  been  adopted  in  the  United 
States,  not  simply  for  the  improvement  of  methods  of  proceeding, 
but  also  for  the  adjustment  of  rights  and  the  assertion  of  responsi- 
bilities among  the  members  of  such  associations.  In  the  Bank  of 
the  United  States  v.  Deveaux  (5  Cr.  61),  this  court  held  "that  the 
technical  definition  of  a  corporation  does  not  uniformly  circumscribe 
its  capacities,  but  that  courts  for  legitimate  purposes  will  contem- 
plate it  more  substantially;  "  and  the  court  in  that  case  allowed  the 
corporation  to  use  its  corporate  name  for  the  purposes  of  suit  in  the 
courts  of  the  United  States  to  represent  the  civil  capacities  of 
the  persons  who  composed  it.  So  the  court  has  held  that  corporate 
acts  need  not  to  be  evinced  by  writing,  nor  corporate  contracts  by 
a  common  seal;  that  corporations  are  liable  on  contracts  made,  or 
defaults  or  torts  committed  by  their  officers  or  agents  in  the  course 
of  their  employment  (12  Wheat.  40;  lb.  64;  6  How.  344;  14  lb. 
468).  In  Lennox  v.  Roberts  (2  Wheat.  373),  the  court  gave  effect  to 
a  general  assignment  of  a  corporation  of  its  choses  in  action  made 
in  anticipation  of  the  expiration  of  its  charter,  and  which  was 
designed  to  preserve  to  the  corporators  their  rights  of  property. 
In  the  Mumma  v.  Potomac  Company  (8  Pet.  281),  it  held  that  the 
assignment  of  all  the  property  of  a  corporation  and  the  surrender 
and  cancellation  of  its  charter  with  the  consent  of  the  Legislature, 
did  not  defeat  the  right  of  the  judgment  creditor  to  satisfaction  out 
of  the  property  which  had  belonged  to  it.  The  power  of  courts  of 
equity  in  cases  like  these  was  recognized  as  adequate  to  maintain 
the  rights  of  the  parties  beneficially  interested,  and  this  doctrine 
was  repeated  and  developed  in  Curran  v.  Arkansas  (15  How.  304). 

The  tendency  of  the  discussions  and  judgments  of  the  court  of 
chancery  in  Great  Britain,  and  of  the  courts  of  this  country,  is  to 
concede  the  existence  of  a  distinct  and  positive  right  of  property 
in  the  individuals  composing  the  corporation,  in  its  capital  and  busi- 
ness, which  is  subject  in  the  main  to  the  management  and  control 
of  the  corporation  itself;  but  that  cases  may  arise  where  the  cor- 
porators may  assert  not  only  their  own  rights,  but  the  rights  of  the 
corporate  body.  And  no  reason  can  be  given  why  the  dissolution 
of  a  corporation,  whether  by  judicial  sentence  or  otherwise,  whose 
capital  was  contributed  by  shareholders  for  a  lawful  and  perhaps 
laudable  enterprise,  with  the  consent  of  the  Legislature,  should  sus- 
pend the  operation  of  these  principles,  or  hinder  the  effective  inter- 
ference of  the  court  of  chancery  for  the  preservation  of  individual 
rights  of  property  in  such  a  case.  The  withdrawal  of  the  charter  — 
that  is,  the  right  to  use  the  corporate  name  for  the  purposes  of  suits 
before  the  ordinary  tribunals  —  is  such  a  substantial  impediment  to 
the  prosecution  of  the  rights  of  the  parties  interested,  whether  cred- 
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itors  or  debtors,  as  would  authorize  equitable  interposition  in  tbeir 
behalf,  within  the  doctrine  of  chancery  precedents.     Stainton  v.  The 
Carron  Company  (23  L.  and  E.  315) ;  Travis  v.  Milne  (9  Hare,  141 ; 
2  lb.  491).     For  the  sentence  of  forfeiture  does  not  attaint  the  rights 
of  property  of  the  corporators  or  corporation,  for  then  the  State  would 
appropriate  it.     If  those  rights  are  put  an  end  to,  it  would  seem  to 
be  rather  from  a  careless  disregard,  or  hardened  and  reckless  indif- 
ference to  consequences,  on  the  part  of  the  public  authority,  than 
from  any  preconceived  plan  or  purpose.     For,  according  to  the  doc- 
trine of  the  text-writers  on  this  subject,  the  consequences  are  visited 
without  any  discrimination;  the  losses  are  imposed  upon  those  who 
are  not  blameworthy,  and  the  benefits  are  accumulated  upon  those 
who  are  without  desert.     The  effects  of  a  dissolution  of  a  corpora- 
tion are  usually  described  to  be,  the  reversion  of  the  lands  to  those 
who  had  granted  them;  the  extinguishment  of  the  debts,  either  to 
or  from  the  corporate   body,  so  that  they  are  not  a  charge  nor  a 
benefit  to  the  members.     The  instances  which  support  the  dictum  in 
reference  to  the  lands  consist  of  the  statutes  and  judgments  which 
followed  the   suppression  of  the  military  and  religious  orders  of 
knights,  and  whose  lands  returned  to  those  who  had  granted  them, 
and  did  not  fall  to  the  king  as  an  escheat;  or  of  cases  of  dissolution 
of  monasteries  and  other  ecclesiastical  foundations,  upon  the  death 
of  all  their  members;  or  of  donations  to  public  bodies,  such  as  a 
mayor  and  commonalty.     But  such  cases  afford  no  analogy  to  that 
before  us.     The  acquisitions  of  real  property  by  a  trading  corpora- 
tion are  commonly  made  upon  a  bargain  and  sale,  for  a  full  consid- 
eration, and  without  conditions  in  the  deed ;  and  no  conditions  are 
implied  in  law  in  reference  to  such  conveyances.     The  vendor  has 
no  interest  in  the  appropriation  of  the  property  to  any  specific  object, 
nor  any  reversion,  where  the  succession  fails.     If  the  statement  of 
the  consequences  of  a  dissolution  upon  the  debts  and  credits  of  the 
corporation  is  literally  taken,  there  can  be  no  objection  to  it.     The 
members  cannot  recover  nor  be  charged  with  them,  in  their  natural 
capacities,  in  a  court  of  law.     But  this  does  not  solve  the  difficulty. 
The  question  is,  has  the  bona  fide  and  just  creditor  of  a  corporation, 
dissolved  under  a  judicial  sentence  for  a  breach  in  its  charter,  any 
claim  upon  the  corporate  property  for  the  satisfaction  of  his  debt, 
apart  from  the   reservation   in   the   act   of  the   Legislature  which 
directed  the  prosecution?    Can  the  lands  be  resumed  in  disregard 
of  their   rights  by  vendors,  who  have  received  a  full  payment  of 
their  price,  and  executed  an  absolute  conveyance?    Can  the  careless, 
improvident,  or  faithless  debtor  plead   the  extinction  of  his  debt, 
or  of  the  creditor's  claim,  and  thus  receive  protection  in  his  delin- 
quency?   The  creditor   is  blameless, — he  has  not  participated  in 
the  corporate  mismanagement  nor  procured  the   judicial  sentence; 
he  has  trusted  upon  visible  property  acquired  by  the  corporation, 
in  virtue  of  its  legislative  sanction.     How  can  the  vendors  of  the 
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lands  or  the  delinquent  debtors  resist  the  might  of  his  equity?  But, 
if  the  claims  of  the  creditor  are  irresistible,  those  of  the  stockholder 
are  not  inferior,  at  least  against  the  parties  who  claim  to  hold  the 
corporate  property.  The  money,  evidences  of  debt,  lands,  and  per- 
sonalty acquired  by  the  corporation  were  purchased  with  the  capital 
they  lawfully  contributed  to  a  legitimate  enterprise,  conducted  under 
the  legislative  authority.  The  enterprise  has  failed  under  circum- 
stances, it  may  well  be,  which  entitle  the  State  to  withdraw  its 
special  support  and  encouragement;  but  the  State  does  not  affirm 
that  any  cause  for  the  confiscation  of  the  property,  or  for  the  inflic- 
tion of  a  heavier  penalty,  has  arisen.  It  is  a  case,  therefore,  in 
which  courts  of  chancery,  upon  their  well-settled  principles,  would 
aid  the  parties  to  realize  the  property  belonging  to  the  corporation, 
and  compel  its  application  to  the  satisfaction  of  the  demands  which 
legitimately  rest  upon  it. 

In  our  view  of  the  equity  of  this  bill  we  have  the  support  and 
sanction  of  the  Legislature  of  Mississippi.  Their  legislation  ex- 
cludes all  the  consequences  which  have  been  imputed  as  necessary 
to  a  sentence  of  dissolution  on  a  civil  corporation.  From  the  pleni- 
tude of  their  powers  for  the  amelioration  of  the  condition  of  the 
body  politic,  and  the  supply  of  defects  in  their  system  of  remedial 
laws,  they  have  afforded  a  plan  for  the  liquidation  and  settlement  of 
the  business  of  these  corporations  in  which  the  equities  of  the  cred- 
.  itors  and  shareholders  respectively  are  recognized,  as  attaching  to  all 
the  corporate  property  of  whatever  description.  And  the  inquiry 
arises,  who  is  authorized  to  obstruct  the  enforcement  of  these 
equities  in  so  far  as  the  stockholders  of  the  Commercial  Bank  of 
Natchez  are  concerned?  The  creditors  have  been  satisfied.  The 
defendant  in  the  present  suit  is  the  trustee  appointed  under  these 
legislative  enactments.  His  demurrer  confesses  that  he  has  received 
money,  stocks,  evidences  of  debt,  lands,  and  personal  property, 
which  he  refuses  to  distribute.  He  claims  that  the  stockholders 
have  no  rights  since  the  dissolution  of  the  corporation,  and  if  any, 
they  must  be  looked  for  in  the  circuit  court  of  Adams  County, 
Mississippi.  But  the  trustee  cannot  deny  the  title  of  the  stock- 
holders to  a  distribution.  To  collect  and  distribute  the  property 
of  the  corporation  among  the  creditors  and  stockholders,  is  his  com- 
mission,— for  this  end  he  was  placed  in  the  possession  of  the  prop- 
erty, and  was  armed  with  all  the  powers  he  has  exercised. 

His  title  is  in  subordination  to  theirs,  and  his  duties  are  to  main- 
tain their  rights  and  to  consult  their  advantage.  Pearson  v.  Lindley 
(2  Ju.  758);  3  Pet.  43;  4  Bligh,  1;  Willis  Trus.  125,  172,  173. 
He  -is  estopped  from  making  the  defence  of  a  want  of  title  in  the 
stockholders.  Nor  is  the  objection  to  the  jurisdiction  of  this  court 
tenable.  Ten  years  have  nearly  elapsed  since  this  trust  was  created. 
The  acts  of  the  Legislature  contemplated  a  prompt  and  speedy  settle- 
ment.     They  direct  the  reduction  of  all  the  property  into  ready 
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money,  and  an  early  distribution  among  the  parties  concerned.  The 
trustee  confesses  that  he  has  not  sold  the  lands  nor  personal  estate, 
and  that  he  has  refused  to  distribute  the  money.  He  has  committed 
a  palpable  breach  ot  trust  according  to  the  case  made  by  the  bill  and 
as  confessed  by  the  demurrer.  All  the  other  trusts  having  been  ful- 
filled, the  stockholders  are  entitled  to  such  an  administration  as  will 
be  most  beneficial  to  them,  or  to  a  sale  of  the  trust  property  in  the 
manner  prescribed  by  the  statute  of  Mississippi.  Nor  is  the  objec- 
tion to  the  form  of  the  suit  tenable.  If  the  trust  estate  had  been 
liquidated,  and  the  interests  of  the  stockholders  ascertained,  any 
stockholder  might  have  maintained  a  suit  for  his  aliquot  share  with- 
out including  any  other  stockholder.  Smith  v.  Snow  (3  Mad.  C.  R. 
310).  But  the  trust  estate  has  not  been  sold,  nor  are  the  names  of 
all  the  stockholders  ascertained ;  the  trustee  is  called  on  to  account, 
and  the  bill  asks  for  the  collection  and  disposal  of  the  remaining 
property  under  the  authority  of  the  court  of  chancery. 

The  stockholders  are  interested  in  these  questions,  and  are  then 
proper  parties  to  the  bill.  The  number  of  the  parties  renders  .it 
impracticable  to  bring  all  before  the  court,  and  therefore  the  suit 
may  be  prosecuted  in  the  form  which  has  been  employed  in  this  suit. 
This  court  sustained  such  a  bill  in  the  case  of  Smith  v.  Swormstedt 
(16  How.  288). 

We  do  not  intend  to  decide  any  of  the  questions  of  the  cause  which 
may  arise'  as  to  the  mode  of  administering  the  relief  prayed  for  in . 
this  bill.    Our  opinion  is  that  the  plaintiffs  have  shown  a  proper  case 
for  equitable  interposition  by  the  circuit  court,  and  that  the  decree 
of  that  court  dismissing  the  bill  is  erroneous. 

Decree  reversed,  and  cause  remanded. 


TITCOMB  V.   INSURANCE   COMPANY. 

(79  Mame,  315.     1887.) 

Bill  in  Equity  to  dissolve  the  defendant  corporation  and  obtain 
an  order  for  distribution  of  the  fund  remaining  on  hand. 

Walton,  J. :  — 

The  Kennebunk  Mutual  Fire  Insurance  Company  was  incorporated 
in  1856.     It  has  issued  no  policies  since  1877. 

In  1884,  its  last  policy  having  expired,  the  company  voted  to  close 
up  its  affairs  and  to  do  no  more  business.  A  decree  has  been  ob- 
tained at  nisiprius  dissolving  the  corporation,  from  which  no  appeal 
has  been  taken  or  claimed;  and  the  only  question  before  the  law 
court  is  to  determine  what  shall  be  done  with  the  assets  of  the  com- 
pany. Our  statutes  contain  ample  provisions  for  the  disposition  of 
the  assets  of  stock  companies  (R.  S.,  e.  46,  §§  25,  26,  27  and  64), 
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But  this  is  a  mutual  company  and  has  no  stockholders,  and  the  pro- 
visions cited  do  not  apply.  According  to  the  old  settled  law  of  the 
land,  says  Chancellor  Kent,  upon  the  civil  death  of  a  corporation, 
when  there  is  no  special  statute  to  the  contrary,  all  its  real  estate 
reverts  to  the  grantors  and  their  heirs,  and  all  its  personal  estate 
vests  in  the  people.  2  Kent  (10th  ed.),  385-386.  To  the  same  effect 
is  Angell  and  Ames  on  Cor.  c.  22,  §  6  (2d  ed.). 

But  it  is  said  that  in  this  class  of  cases  the  corporators  named  in 
the  act  of  incorporation  should  be  regarded  as  stockholders.  They 
are  not  stockholders ;  and  to  hold  that  they  are  would  be  a  fiction, 
and  fictions  are  not  favored,  and  are  never  resorted  to  except  to 
work  out  some  strong  and  inherent  equity;  and  there  is  no  such 
equity  in  favor  of  the  corporators  of  a  mutual  insurance  company. 
They  contribute  nothing  towards  its  assets,  and  we  think  it  would 
be  against  public  policy  to  allow  them  to  have  a  pecuniary  interest 
in  them.  Such  an  interest  would  inevitably  tend  to  create  a  temp- 
tation to  fix  the  rates  of  insurance  higher  than  would  be  necessary 
to  meet  losses ;  and  then,  when  a  surplus  had  been  thus  obtained,  to 
divide  it  among  themselves,  and  thus  reap  a  profit  from  a  business 
in  which  they  had  invested  no  capital  and  had  taken  no  risks ;  and 
this  at  the  expense  of  the  policy-holders.  We  think  there  is  a  much 
stronger  equity  in  favor  of  the  former  policy-holders,  whose  money 
has  contributed  to  produce  the  assets.  But  we  do  not  think  they 
can  be  regarded  as  stockholders  after  their  policies  have  expired 
and  their  premium  notes  have  been  cancelled  or  given  up  to  them. 
They  have  then  received  in  full  the  benefits  for  which  they  con- 
tracted, and  are  no  longer  members  of  the  company ;  and  to  distrib- 
ute among  them  a  small  amount  of  assets,  and  to  determine  what 
each  former  policy-holder's  share  ought  in  equity  to  be,  would  be 
attended  with  difficulties  and  an  amount  of  labor  which  the  end 
would  not  justify.  When  a  man  dies  leaving  no  wife  or  kindred, 
his  property  descends  to  the  state.  And  when  a  corporation,  which, 
like  a  mutual  insurance  company,  has  no  stockholders,  ceases  to  ex- 
ist, we  are  not  prepared  to  say  that  the  rule  of  the  common  law, 
which  gives  its  surplus  assets  to  the  state,  is  not  a  wise  one. 

But  it  is  said  that  unless  the  corporators  can  be  regarded  as  stock- 
holders, the  court  has  no  authority  to  decree  a  dissolution  of  the 
corporation.  It  is  a  sufficient  answer  to  this  argument  to  say  that 
the  question  of  dissolution  is  not  before  the  law  court.  The  court 
at  nisi  prius  decreed  a  dissolution  in  May,  1885.  From  that  decree 
no  appeal  was  taken  or  claimed.  It  was  made  at  the  request  of  the 
corporators ;  and  so  far  as  appears,  no  objection  was  made  by  any 
one.  Thereupon  a  receiver  was  appointed  and  the  case  was  sent  to 
a  master  ;  and  it  was  upon  the  coming  in  of  the  master's  report  that 
the  question,  and  the  only  question  now  before  the  law  court,  was 
first  raised.  It  is  now  too  late  to  object  to  the  dissolution  of  the 
corporation.    The  only  question  is,  what   shall  be   done  with  the 
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small  amount  of  assets  now  in  the  possession  of  the  receiver.  They 
amount  to  only  one  thousand  four  hundred  and  three  dollars  and 
twenty-three  cents,  and  a  safe. 

It  is  the  opinion  of  the  court,  and  it  is  accordingly  ordered  and 
decreed  that  the  receiver  pay  the  costs  of  this  suit,  including  reason- 
able counsel  fees,  and  that  he  pay  the  balance,  if  any  shall  remain, 
to  the  State  treasurer  for  the  use  of  the  State. 

Peters,  C.  J.,  Virgin,  Libbet,  Emery,  and  Haskell,  JJ.,  con- 
curred. 


BOSTON  GLASS  MANUFACTORY  v.  MARY  LANGDOK 
(24  Fick.  49.    1834.) 

Assumpsit  on  a  promissory  note  given  by  the  defendant  to  the 
plaintiffs.  The  defendant  pleads  in  abatement,  that  at  the  time  of 
the  purchase  of  the  writ  there  was  not,  and  now  is  not,  any  such 
corporation  established  by  law,  called  the  Boston  Glass  Manufactory, 
as  in  and  by  the  writ  is  supposed.  The  plaintiffs  reply  that  there 
was  and  is  such  a  corporation ;  and  tender  an  issue ;  which  is 
joined. 

At  the  trial,  before  Morton,  J.,  the  plaintiffs  offered  in  evidence 
their  act  of  incorporation,  and  showed  their  organization  under  it 
in  1811. 

The  records  of  the  corporation  were  introduced  by  the  plaintiffs, 
and  were  used  and  relied  upon  by  both  parties. 

The  defendant  then  introduced  an  indenture,  dated  the  27th  of 
May,  1827,  assigning  all  the  property  of  the  corporation  to  certain 
persons,  in  trust  to  pay,  pro  rata,  such  creditors  as  should  become 
parties  to  the  indenture.  This  instrument  contained  covenants,  that 
the  assignees  might  use  the  name  of  the  corporation  in  the  collection 
of  the  debts,  and  in  the  disposition  of  the  property  assigned;  that 
the  corporation  would  not  hinder  or  obstruct  them  in  the  perform- 
ance of  these  functions ;  and  that  it  would  make  any  further  convey- 
ances and  assurances  which  might  become  necessary,  and  perform 
any  other  and  further  acts  which  might  be  required  to  enable  the 
assignees  fully  to  execute  their  trust.  No  provision  was  made  for 
a  release  to  the  corporation  by  the  creditors,  nor  for  paying  over  to 
the  corporation  the  surplus,  if  any,  of  the  property  assigned.  The 
defendant  also  referred  to  all  the  records  subsequent  to  1817,  and 
contended  that  the  assignment  of  the  property  of  the  corporation, 
and  the  omission  to  hold  annual  meetings,  to  choose  directors,  and  to 
transact  business,  as  appears  by  the  records  and  books  of  the  corpo- 
ration, supported  the  issue  on  her  part  and  entitled  her  to  a  verdict. 

But  .the  jury  were  instructed,  that  the  evidence  was  competent  to 
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prove  the  establishment  and  continuance  of  the  corporation  down  to 
the  present  time. 

The  plaintiffs  then  claimed  to  have  the  damages  assessed  by  the 
jury,  if  they  found  a  verdict  in  their  favor,  and  offered  in  evidence 
the  note  declared  on.  This  was  objected  to  by  the  defendant,  be- 
cause the  note  had  been  assigned.     But  the  objection  was  overruled. 

The  defendant  then  offered  to  prove  that  the  note  was  without 
consideration.     This  evidence  was  objected  to  and  was  excluded. 

The  jury  found  a  verdict  for  the  plaintiffs  for  the  whole  amount  of 
the  note  and  interest. 

The  defendant  excepted  to  the  decisions  and  instructions  of 
the  judge ;  and  for  the  reasons  above  appearing,  moved  for  a  new 
trial. 

Austin,  for  the  defendant.  The  corporation  was  shown  to  have 
been  discontinued  before  the  commencement  of  this  action.  It  was 
insolvent,  and  all  its  property,  including  the  note  now  in  suit,  was 
conveyed  absolutely  to  trustees  for  the  benefit  of  such  creditors  as 
became  parties  to  the  indenture,  without  any  provision  that  a  surplus 
should  revert  to  the  corporation,  or  that  the  creditors  should  give 
the  corporation  a  release.  Neither  were  any  ofl&cers  chosen,  nor  any 
meetings  held  by  the  corporation,  after  the  date  of  the  assignment ; 
and  the  officers  previously  elected  had  ceased  to  be  competent  to  act 
as  such,  for  all  of  them  had  become  insolvent  and  had  parted  with 
their  shares  in  the  corporate  property.  The  bankruptcy  of  a  corpo- 
ration, alienation  of  all  its  property,  and  cessation  to  do  business, 
amount  to  a  dissolution.  Brinokerhoff  v.  Brown  (7  Johns.  Ch.  R. 
217),  Slee  v.  Bloom  (19  Johns.  E.  456) ;  2  Kent's  Com.  (1st  ed.) 
250 ;  Penniman  v.  Briggs  (1  Hopkins,  300 ;  s.  c.  8  Cowen,  387). 

The  jury,  having  found  against  the  defendant  on  the  plea  in  abate- 
ment, should  have  proceeded  to  assess  the  damages  on  proper  testi- 
mony upon  that  question,  and  no  greater  damages  should  have  been 
assessed  than  if  the  defendant  had  pleaded  the  general  issue.  If 
the  defendant  has  two  defences,  one  in  abatement  and  one  in  bar,  he 
ought  to  be  allowed  to  avail  himself  of  the  latter  in  case  the  former 
fails  him  ;  otherwise  injustice  must  be  done. 

Morton,  J.,  delivered  the  opinion  of  the  court :  — 

The  non-existence  or  death  of  the  plaintiff  may  properly  be 
pleaded  in  abatement.  1  Chitty's  PI.  482;  Story's  PI.  24.  But 
whether,  as  it  entirely  and  perpetually  destroys  the  plaintiff's  right 
to  recover,  it  may  not  also  be  pleaded  in  bar,  it  is  not  necessary  to 
determine.  Proprietors  of  Monumol  v.  Rogers  (1  Mass.  R.  159)  ;  First 
Parish  in  Sutton  v.  Cole  (3  Pick.  245).  Whether  the  plea  conclude 
in  abatement  or  bar,  the  issue  being  found  against  the  defendant, 
the  judgment  must  be  peremptory.  The  established  rule  is,  that  in 
dilatory  pleas,  when  the  issue  is  found  against  the  defendant  on 
matters  of  fact,  the  judgment  must  be  in  chief.  Gould's  PI.  300 ; 
Howe's  Pract.  215. 
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The  principal  question  for  our  consideration  is,  whether  judgment 
shall  be  rendered  on  the  verdict.  The  defendants'  counsel  contends 
that  the  evidence  introduced  will  not  support  the  verdict,  but  that 
the  verdict  is  against  the  evidence  and  the  law  and  should  be  set 
aside. 

The  point  which  has  been  determined  by  the  jury,  though  neces- 
sary to  be  submitted  to  them  with  proper  instructions,  is  quite  as 
much  a  matter  of  law  as  of  fact ;  and  we  the  more  readily  enter  into 
the  examination  of  it. 

The  legal  establishment  and  due  organization  of  the  corporation 
were  admitted ;  but  it  was  contended  that  the  facts  disclosed  showed 
a  dissolution  of  it. 

The  elementary  treatises  on  corporations  describe  four  methods  in 
which  they  may  be  dissolved.  It  is  said  that  private  corporations 
may  lose  their  legal  existence  by  the  act  of  the  Legislature ;  by  the 
death  of  all  the  members ;  by  a  forfeiture  of  their  franchises ;  and 
by  a  surrender  of  their  charters.  2  Kyd  on  Corp.  447 ;  1  Bl.  Comm. 
485 ;  2  Kent's  Comm.  (1st  ed.)  245 ;  Angell  &  Ames  on  Corp.  501 ; 
Oakes  v.  Hill  (14  Pick.  442).  No  other  mode  of  dissolution  is  any- 
where mentioned  or  alluded  to. 

1.  In  England,  where  the  Parliament  is  said  to  be  omnipotent, 
and  where  in  fact  there  is  no  constitutional  restraint  upon  their 
action,  but  their  own  discretion  and  sense  of  right,  corporations  are 
supposed  to  hold  their  franchises  at  the  will  of  the  Legislature. 
But  if  they  possess  the  power  to  annul  charters,  it  certainly  has 
been  rarely  exercised  by  them.  In  this  country,  where  'the  legis- 
lative power  is  carefully  defined  by  explicit  fundamental  laws,  by 
which  it  must  be  governed  and  beyond  which  it  cannot  go,  it  has 
become  a  question  of  some  difficulty  to  determine  the  precise  extent 
of  their  authority  in  relation  to  the  revocation  of  charters  granted 
by  them.  But  as  it  is  not  pretended  that  there  has  been  any  legis- 
lative repeal  of  the  plaintiffs'  charter,  it  will  not  be  useful  further  to 
discuss  this  branch  of  the  subject. 

2.  As  all  the  original  stockholders  are  not  deceased,  the  corpo- 
ration cannot  be  dissolved  for  the  want  of  members  to  sustain  and 
exercise  the  corporate  powers.  Besides,  this  mode  of  dissolution 
cannot  apply  to  pecuniary  or  business  corporations.  The  shares, 
being  property,  pass  by  assignment,  bequest,  or  descent,  and  must 
ever  remain  the  property  of  some  persons,  who  of  necessity  must  be 
members  of  the  corporation,  as  long  as  it  may  exist. 

3.  Although  a  corporation  may  forfeit  its  charter  by  an  abuse  or 
misuser  of  its  powers  and  franchises,  yet  this  can  only  take  effect 
upon  a  judgment  of  a  competent  tribunal.  2  Kent's  Comm.  (1st  ed.) 
249 ;  Corporation  of  Colchester  v.  Seaber  (3  Burr.  1866) ;  Smith's 
Case  (4  Mod.  53).  Whatever  neglect  of  duty  or  abuse  of  power  the 
corporation  may  have  been  guilty  of,  it  is  perfectly  clear  that  they 
have  not  lost  their  charter  by  forfeiture.     Until  a  judicial  decree  to 
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this  effect  be  passed,  they  ■will  continue  their  corporate  existence. 
The  King  v.  Amery  (2  T.  R.  615). 

4.  Charters  are  in  many  respects  compacts  between  the  govern- 
ment and  the  corporators.  And  as  the  former  cannot  deprive  the 
latter  of  their  franchises  in  violation  of  the  compact,  so  the  latter 
cannot  put  an  end  to  the  compact  without  the  consent  of  the  former. 
It  is  equally  obligatory  on  both  parties.  The  surrender  of  a  charter 
can  only  be  made  by  some  formal  solemn  act  of  the  corporation;  and 
it  will  be  of  no  avail  until  accepted  by  the  government.  There  must 
be  the  same  agreement  of  the  parties  to  dissolve,  that  there  was  to 
form  the  compact.  It  is  the  acceptance  which  gives  efficacy  to  the 
surrender.  The  dissolution  of  a  corporation,  it  is  said,  extinguishes 
all  its  debts.  The  power  of  dissolving  itself  by  its  own  act,  would 
be  a  dangerous  power  and  one  which  cannot  be  supposed  to  exist. 

But  there  is  nothing  in  this  case  which  shows  an  intention  of  the 
corporators  to  surrender  or  forfeit  their  charter,  nor  anything  which 
can  be  construed  into  a  surrender  or  forfeiture. 

The  possession  of  property  is  not  essential  to  the  existence  of  a 
corporation.  2  Kent's  Comm.  (1st  ed.)  249.  Its  insolvency,  cannot, 
therefore,  extinguish  its  legal  existence.  Nor  can  the  assignment  of 
all  its  property  to  pay  its  debts,  or  for  any  other  purpose,  have  that 
effect.  The  instrument  of  assignment  was  not  so  intended,  and 
cannot  be  so  construed.  All  its  provisions  look  to  the  continuance 
of  the  corporation.  It  contains  covenants  that  the  assignees  may 
use  the  corporate  name  for  the  collection  of  the  debts  and  the  dis- 
position of  the  property  assigned;  that  the  corporation  will  not 
hinder  or  obstruct  them  in  the  performance  of  these  functions ;  that 
it  will  make  any  further  conveyances  and  assurances  which  may 
become  necessary,  and  will  do  and  perform  any  other  and  further 
acts  which  may  be  required  to  enable  the  assignees  fully  to  execute 
their  trust.  The  instrument  which  covenants  for  future  acts  cannot 
be  construed  to  take  away  all  power  of  action. 

The  omission  to  choose  directors  clearly  does  not  show  a  dissolu- 
tion of  the  corporation.  Although  the  proper  officers  may  be  neces- 
sary to  enable  the  body  to  act,  yet  they  are  not  essential  to  its 
vitality.  Even  the  want  of  officers  and  the  want  of  power  to  elect 
them,  would  not  be  fatal  to  its  existence.  It  has  a  potentiality 
which  might  by  proper  authority  be  called  into  action,  without  af- 
fecting the  identity  of  the  corporate  body.  Colchester  v.  Seaber  (3 
Burr.  1870). 

But  here  in  fact  was  no  lack  of  officers.  Although  no  directors 
had  been  chosen  for  several  years,  yet,  by  the  by-laws  of  the  corpo- 
ration, the  directors,  though  chosen  for  one  year,  were  to  continue 
in  office  till  others  were  chosen  in  their  stead. 

The  damages  were  properly  assessed  by  the  jury.  The  defendant 
having  elected  to  try  her  case  upon  a  plea  in  abatement,  must  sub- 
mit to  the  legal   consequences  of  that  form  of  trial.     Perhaps  the 
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court  might  have  assessed  the  damages  as  in  case  of  default.  But 
most  obviously  the  better  course  was  to  submit  the  subject  to  a  jury. 
In  doing  this  the  defendant  could  not  be  allowed  to  go  into  the 
whole  defence  as  upon  the  general  issue.  The  rule  adopted  at  the 
trial  was  the  correct  one. 

Judgment  according  to  verdict. 


HEAED  V.   TALBOT. 
(7  Gray,  113.     1856.) 

Complaint  under  Revised  Sts.  e.  116,  for  flowing  land.  The 
parties,  for  the  purpose  of  submitting  to  the  court  the  right  of  the 
respondents  to  maintain  this  dam,  as  successors  of  the  Proprietors 
of  the  Middlesex  Canal,  agreed  upon  the  following  statement  of 
facts : — 

"The  complainant  has  the  fee,  in  certain  meadow  lands  in  Way- 
land,  described  in  his  complaint,  which  lands  are  alleged  to  be 
flowed  by  the  water  of  the  Concord  River,  raised  by  the  respond- 
ents' dam  in  the  operation  of  their  mills. 

"  The  respondents  claim  a  right  to  now  maintain  their  dam  with- 
out payment  of  damages  (even  if  the  dam  shall  cause  said  lands  to 
be  flowed),  by  reason  of  the  following  acts  and  proceedings  done 
and  had  by  themselves  and  those  under  whom  they  claim. 

"In  1708  the  town  of  Billerica  granted  to  one  Richardson,  a 
certain  tract  of  land,  and  a  right  to  dam  Concord  River  at  the  falls 
in  that  town,  for  the  purposes  of  a  grist  mill,  so  lon^  as  he  or  his 
heirs  should  furnish  a  mill  there  to  grind  the  grain  of  the  inhabi- 
tants of  said  town.  In  pursuance  of  said  grant,  a  grist  mill,  within 
a  year  or  two  of  the  grant,  was  erected  there,  with  a  dam  of  a  certain 
height,  which  mill  and  dam  and  other  mills  were  kept  up  and  in 
operation  till  and  since  the  incorporation  of  the  proprietors  of  the 
Middlesex  Canal,  as  hereinafter  set  forth.  No  forfeiture  is  claimed 
by  the  town  of  Billerica  or  by  the  complainant  for  any  want  of  a 
grist  mill  for  the  inhabitants. 

"  Certain  persons  were  incorporated  as  '  the  Proprietors  of  the 
Middlesex  Canal,'  by  St.  1793,  c.  21,  for  the  purpose  of  cutting  a 
canal  to  unite  the  water  of  the  Merrimack  River  with  the  water  of 
Medford  River,  with  certain  rights  and  privileges  given  them  by 
their  charter. 

"The  proprietors  in  1798  purchased  said  mill  privileges  on  the 
Concord  River,  and  erected  a  dam,  as  the  complainant  alleges,  to  a 
greater  height  than  the  former  dam,  for  the  purpose  of  raising 
a  head  of  water  to  supply  their  canal,  using  the  surplus  to  operate 
their   mills,  the  grist  mill  having  the  first  right. 
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"In  1804  they  completed  their  canal  from  Merrimack  Eiver  to 
Charles  Eiver,  and  opened  it  for  public  navigation,  taking  toll  there- 
for, and  using  the  head  of  water  so  raised  in  Concord  River  to  feed 
their  canal,  and  the  surplus  also  to  run  their  said  mills. 

"  In  1798,  the  proprietors  procured  an  additional  act  to  be  passed 
(St.  1798,  c.  16),  by  which  they  were  empowered  to  purchase  and 
hold  any  mill  seats  on  the  waters  connected  with  their  canal,  and  to 
erect  mills  thereon. 

','  Said  proprietors  rebuilt  the  grist  mill  and  mills  for  manufactur- 
ing lumber,  and  leased  and  sold  water-power  at  said  Billeriea,  from 
time  to  .time,  so  long  as  they  were  in  active  operation  as  a  canal 
company,  to  divers  persons,  to  be  drawn  from  the  head  of  water 
raised  by  said  dam,  and  always  to  be  used  in  subordination  to  the 
use  of  the  water  for  feeding  the  canal,  except  the  grist  mill,  which 
always  had  the  first  right  to  the  use  of  the  water. 

"In  1826,  finding  their  dam  insufficieat  to  raise  the  water  for  their 
purposes,  said  proprietors  built  a  new  and  more  permanent  dam  in  con- 
nection with  the  old  one,  which  is  the  structure  here  complained  of. 
"  The  proprietors  carried  on  their  canal,  using  in  the  dry  seasons 
of  the  year  all  of  the  water  of  the  river,  for  their  various  purposes, 
and  for  the  mills  of  those  claiming  under  them,  the  canal  using  the 
largest  part  thereof,  and  retaining  the  first  right  thereto,  till  the 
year  1861,  when  their  canal  was  wholly  disused  by  them  and  filled 
up  in  parts  of  it,  and  has  become  now  wholly  unfit  for  use,  and  is  no 
longer  filled  with  water,  and  is  wholly  unused  by  said  proprietors. 

"  At  the  time  of  the  abandonment  of  the  use  of  their  canal,  and  as 
a  part  of  the  winding  up  of  their  affairs,  the  proprietors  sold  all 
their  land  and  the  residue  of  the  water-power  by  them  unsold,  raised 
by  their  dam  aforesaid,  to  the  respondents  by  deed  of  quitclaim, 
'  subject  expressly  to  the  reservation  of  all  easements  and  services 
necessary  for  or  incident  to  the  preservation  and  use  of  said  canal  for 
the  purpose  of  navigation,  and  of  all  the  rights  of  the  public  therein, 
until  the  same  shall  be  lawfully  discontinued ; '  and  the  respondents 
have  since  that  sale  maintained  and  kept  up  the  water  by  said  dam 
for  manufacturing  purposes,  and  claim  to  use  the  same  in  such  man- 
ner and  to  such  extent  as  may  suit  their  convenience  for  such  manu- 
facturing purposes,  subject  to  said  reserved  right  of  said  canal. 

"  It  is  also  agreed  (if  it  be  competent  evidence) .  that  after  the 
abandonment  of  their  canal  said  proprietors  applied  to  the  Legis- 
lature for  leave  to  wind  up  their  ftffairs,  and  to  sell  their  land  and 
water-power,  and  surrender  their  charter,  which  application  was 
denied;  and  that  afterwards  they  applied  by  petition  to  the  Supreme 
Court  for  leave  to  wind  up  their  affairs  and  surrender  their  charter, 
which  petition  is  still  pending;  which  applications  were  made  after 
the  deed  to  the  respondents. 

"It  is  also  agreed  (if  it  be  competent  evidence)  that  the  canal 
corporation,  or  those  filaiming  under  them,  have  never  in  fact  paid 
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any  damages  for  flowing  the  complainant's  land,  or  obtained  any 
grant  or  license  therefor,  except  such  as  may  be  presumed  by  law 
from  the  lapse  of  time  from  the  facts  above  stated. 

"  It  is  also  agreed  (if  it  be  competent  evidence)  that  the  complain- 
ant's ancestor  brought  his  complaint  against  the  proprietors  of  the 
canal,  as  reported  in  the  5th  of  Metcalf's  Reports,  page  81,  which 
may  be  referred  to. 

"  It  is  also  agreed  that  said  canal  corporation  have  never  been  dis- 
solved, or  said  canal  discontinued,  except  as  aforesaid. 

"  If  the  said  complaint  can  be  sustained  upon  the  aforesaid  facts, 
and  upon  the  proof  by  the  complainant  that  the  dam  built  in  1798 
or  in  1826  was  higher  than  the  dam  maintained  up  to  1798,  and  that 
his  land  is  flowed  thereby,  then  the  cause  is  to  stand  for  trial ;  other- 
wise, the  complainant  is  to  become  nonsuit." 

BiGELOw,  J. :  — 

There  can  be  no  doubt,  that  the  proprietors  of  the  Middlesex 
Canal,  under  their  original  act  of  incorporation,  St.  1793,  c.  21, 
and  under  the  additional  act  of  1798,  c.  16,  by  which  they  were 
empowered  to  purchase  and  hold  mill  seats  on  the  waters  connected 
with  their  canal,  acquired,  as  part  of  their  franchise,  the  right  to 
flow  the  land  of  the  complainant;  and  that  this  right  was  in  its 
nature  a  permanent  easement  or  servitude,  for  which  the  complain- 
ant or  those  under  whom  he  claims  title  had  an  ample  remedy  in 
damages  provided  in  the  third  section  of  the  original  charter  of  the 
corporation.  That  remedy  was  an  exclusive  one,  and  the  time 
within  which  parties  could  legally  avail  themselves  of  it  has  long 
since  passed  away.  These  points  have  already  been  adjudicated. 
Stevens  v.  Middlesex  Canal  (12  Mass.  466);  Sudbury  Meadows  v. 
Middlesex  Canal  (23  Pick.  36) ;  Seardr.  Middlesex  Canal  (5  Met.  81). 

It  seems  to  us  very  clear  that  there  is  nothing  in  the  facts  of  the 
present  case  to  take  it  out  of  the  principles  settled  by  those  deci- 
sions, and  that  there  is  no  ground  on  which  the  claim  of  the  com- 
plainant to  damages  under  the  mill  act  can  be  sustained  against  these 
respondents.  They  hold  their  title  to  the  mills  and  water-power 
raised  by  the  dam  which  causes  the  land  of  the  complainant  to  be 
flowed,  under  a  grant  from  the  Proprietors  of  the  Middlesex  Canal. 
By  the  deed  under  which  they  claim,  the  right  is  expressly  reserved 
to  the  grantors  to  appropriate  the  water  raised  by  the  dam  at  all 
times  to  the  purpose  of  supplying  their  canal.  It  is  therefore  in  the 
right  of  the  canal  corporation,  and  subject  to  this  reservation,  that 
the  respondents  claim  to  use  and  enjoy  the  mill  privileges  created 
by  the  dam  which  is  the  subject  of  this  complaint.  Unless,  there- 
fore, the  corporation  have  surrendered  or  lost  the  right  to  keep  up 
and  maintain  this  dam,  it  having  been  already  settled  in  5  Met.  81, 
that  the  complainant  has  no  claim  for  damages  on  account  thereof 
against  the  corporation,  it  would  seem  to  follow  that  he  has  none 
against  these  respondents,  who  claim  under  the  corporation. 
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The  sole  ground  on  which  he  now  rests  his  case  is,  that  the  canal 
corporation  have  since  the  year  1861  wholly  disused  their  canal, 
filled  up  portions  of  it,  and  suffered  it  to  remain  in  such  condition 
as  to  be  entirely  unfit  for  use.  The  argument  is,  that  the  right  of 
erecting  and  maintaining  a  dam  was  granted  to  the  corporation 
mainly  for  the  purpose  of  enabling  them  to  raise  water  for  the 
supply  of  their  canal,  and  the  power  to  hold  mills  was  wholly 
incidental  to  and  dependent  on  the  appropriation  and  use  of  the 
water  raised  by  the  dam  for  the  great  object  for  which  the  corpora- 
tion was  established,  and  their  franchise  granted;  that  the  cor- 
poration, having  abandoned  the  use  of  the  canal,  and  ceased  to 
supply  it  with  water,  can  no  longer  claim  the  right,  under  their 
charter,  to  maintain  the  dam. 

Admitting,  for  the  sake  of  giving  full  force  to  this  argument,  the 
correctness  of  the  premises  on  which  it  rests,  we  do  not  think  the 
conclusion  drawn  from  them  legitimately  follows.  An  essential 
link  in  the  chain  of  reasoning  is  wanting.  The  argument  assumes 
that  the  neglect  or  omission  to  use  a  right  granted  to  a  corporation, 
as  part  of  their  franchise,  for  the  specific  purpose  for  which  it  was 
given,  necessarily  works  a  forfeiture  of  the  right  itself.  But  this  is 
not  so,  unless  the  right  is  expressly  made  conditional  on  the  use, 
which  is  not  done  in  the  act  incorporating  the  proprietors  of  the 
canal.  The  right  is  given  absolutely,  and  without  express  condition 
or  limitation.  The  corporation  are  still  in  existence.  All  the  rights 
and  powers  conferred  on  them  by  law,  and  comprehended  within  the 
broad  terms  of  their  franchise,  have  never  yet  been  legally  forfeited 
or  extinguished.  Nor  can  they  be,  except  by  a  surrender  of  the 
charter  and  its  acceptance  by  the  government,  or  by  a  forfeiture 
declared  by  the  judgment  of  a  competent  tribunal,  or  by  proceedings 
under  St.  1852,  c.  55. 

In  the  absence  of  express  conditions  in  an  act  of  incorporation,  by 
which  corporate  rights  and  powers  are  made  to  depend  on  their  due 
exercise,  a  non-user  or  misuser  of  them  does  not  operate  as  a  surren- 
der or  forfeiture  of  the  charter.  Although  the  disuse  of  the  canal 
and  its  abandonment  by  the  corporation  may  be  a  gross  disregard  of 
the  duty  imposed  on  them  by  law,  and  an  essential  violation  of  the 
terms  and  conditions  implied  from  the  contract  entered  into  with 
the  government  by  the  acceptance  of  the  charter,  and  upon  due  pro- 
ceedings had,  might  be  a  sufficient  ground  upon  which  to  decree  a 
forfeiture  of  all  their  corporate  rights  and  privileges,  they  do  not 
constitute  any  valid  ground  upon  which  the  exercise  by  the  corpora- 
tion of  any  of  the  powers  conferred  by  their  charter  can  be  defeated 
or  denied  by  third  persons  in  collateral  proceedings.  This  results 
from  the  very  nature  of  an  act  of  incorporation.  It  is  not  a  contract 
between  the  corporate  body,  on  the  one  hand,  and  individuals  whose 
rights  and  interests  may  be  affected  by  the  exercise  of  its  powers, 
on  the  other.     It  is  a  compact  between  the  corporation  and  the  gov- 
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eminent  from  which  they  derive  their  powers.  Individuals  there- 
fore cannot  take  it  upon  themselves,  in  the  assertion  of  private 
rights,  to  insist  on  breaches  of  the  contract  by  the  corporation,  as 
a  ground  for  resisting  or  denying  the  exercise  of  a  corporate  power. 
That  can  be  done  only  by  the  government  with  which  the  contract 
was  madej  and  in  proceedings  duly  instituted  against  the  corpora- 
tion. It  would  not  only  be  a  great  anomaly  to  allow  persons,  not 
parties  to  a  contract)  to  insist  on  its  breach  and  enforce  a  penalty 
for  its  violation;  but  it  would  be  against  public  policy,  and  lead  to 
confusion  of  rights,  if  corporate  powers  and  privileges  could  be  dis- 
puted and  defeated  by  every  person  who  might  be  aggrieved  by 
their  exercise.  Therefore  it  has  been  often  held,  that  a  cause  of 
forfeiture,  however  great,  cannot  be  taken  advantage  of  or  enforced 
against  corporations  collaterally  or  incidentally,  or  in  any  other 
mode  than  by  a  direct  proceeding  for  that  object  in  behalf  of  the 
government.  Angell  &  Ames  on  Corp.  §  777,  and  cases  cited; 
Boston  Glass  Manufactory  v.  Langdon  (24  Pick.  49) ;  Quintiy  Canal 
V.  Newoomb  (7  Met.  276). 

It  follows  from  these  principles,  that  the  franchise  of  the  Proprie- 
tors of  the  Middlesex  Canal,  which  includes  the  right  of  keeping  up 
and  maintaining  the  dam  which  flows  the  land  of  the  complainant, 
being  still  in  existence,  it  is  not  competent  for  him  in  this  proceed- 
ing to  show  a  non-user  or  abandonment  of  the  canal,  as  a  ground  for 
denying  the  right  of  the  corporation  to  continue  the  dam;  and  as 
the  respondents  hold  their  title  under  the  corporation,  and  justify 
the  flowing  of  the  complainant's  land  under  the  corporate  franchise, 
there  is  no  ground  for  sustaining  the  present  complaint  under  the 
mill  act  against  the  respondents.  It  is  a  sufficient  answer  to  this 
suit,  that  the  corporation  have  the  legal  right  to  maintain  the  dam 
as  against  the  complainant,  without  payment  of  damages. 

This  view  of  the  case  renders  it  unnecessary  to  determine  the 
question  discussed  at  the  bar,  whether  the  right  to  purchase  and 
hold  mills,  which  was  conferred  on  the  corporation  by  the  Act  of 
1798,  was  the  grant  of  an  additional  and  distinct  franchise  or  right, 
which  may  be  used  and  enjoyed  by  the  corporation  or  their  grantees 
separately  from  and  independently  of  the  building  and  maintaining 
of  a  canal ;  or  whether  it  was  merely  secondary  and  subordinate  to 
the  making  of  &  canal  and  the  raising  of  water  for  its  supply,  and 
was  to  cease  and  become  extinguished  when  the  right  of  keeping  and 
using  the  canal  should  be  surrendered,  or  forfeited^  Nor  have  we 
occasion  to  decide  whether  the  forfeiture  or  extinguishment  of  the 
charter  of  the  corporation  would  operate  to  defeat  the  title  of  the 
grantees  of  the  corporation  to  the  mills  and  water-power  which  had 
been  acquired  by  the  corporation  lawfully,  and  conveyed  to  the 
respondents  by  deeds  valid  at  the  time  they  were  made,  by  which 
the  title  became  vested  before  such  extinguishment  or  forfeiture 
took  place.     These  are  important  and  interesting  questions;  but  it 
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will  be  quite  time  enough  to  settle  them,  -when  the  exigency  of  a 
case  shall  require,  in  order  to  adjudicate  upon  the  rights  of  parties, 
that  they  should  be  judicially  determined. 

Comjplainant  nonsuit. 


HARDON  V.   NEWTON. 
(14  Blatchford,  376.     1878.) 

In  Equity. 

Shipman,  J. :  — 

This  is  a  bill  in  equity,  which  alleges  that  the  plaintiff  is  a  citizen 
of  the  State  of  New  York,  and  is  the  owner  of  sixty-five  shares  of  the 
capital  stock  of  the  American  Suspender  Company,  a  joint-stock  cor- 
poration organized  under  the  statutes  of  the  State  of  Connecticut, 
and  established  in  .Waterbury,  in  said  State,  of  which  corporation 
Isaac  E.  Newton  is  the  president,  and  the  other  defendants  are  the 
directors.  All  the  individual  defendants  are  citizens  of  Connecticut. 
The  defendant  corporation  manufactures  elastic  suspenders  and  webs. 
The  bill  further  alleges,  in  substance,  as  follows:  The  defendants 
Newton,  Merriman,  and  Pritchard,  own  the  majority  of  the  stock  of 
said  corporation.  Newton  has  been  its  president  for  the  past  twelve 
years,  and  has  practically  controlled  all  its  affairs,  except  the  imme- 
diate supervision  of  the  sales  at  the  New  York  agency.  The  other 
directors,  except  said  Merriman,  have  had  no  real  part  in  the  direc- 
tion of  the  company,  but  have  concurred  in  and  sanctioned  the  acts 
which  are  complained  of.  Newton  is  incompetent  for  the  position 
of  president  and  manager  of  the  company,  and  has  managed  its  busi- 
ness in  such  manner  as  to  cause  losses,  and  has  continued  in  impor- 
tant positions  (1)  one  Dayton,  who  was  known  to  Newton  to  be 
dishonest,  and  to  be  dishonestly  using  and  disposing  of  the  property 
of  the  company,  and  (2)  one  Judson,  who  was  known  to  have  been  a 
dishonest  man.  Newton  secured  the  election  of  said  Merriman  to  be 
secretary  and  treasurer,  although  Newton  had  reason  to  believe  and 
had  said  that  he  believed,  that  Merriman  was  untrustworthy,  and 
was  using  the  company's  funds  for  his  own  benefit.  Newton  has 
neglected  to  make  certain  lines  and  grades  of  goods  which  would 
have  been,  and  which  he  knew  would  have  been,  profitable  to  the 
company.  He  has  not  allowed  the  books  of  the  company  to  be 
audited,  with  the  fraudulent  design  of  concealing  the  true  condition 
of  its  affairs  from  the  stockholders.  No  dividend  has  been  paid 
since  the  year  1866,  when  it  was  paid  with  borrowed  money.  Sun- 
dry specified  statements  of  the  pecuniary  condition  of  the  company 
which  were  presented  to  the  stockholders  were  untrue,  and  were 
known  to  be  untrue  by  those  of  the  defendants  who  were  directors 
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at  the  time  when  the  respective  statements  were  made,  and  in  their 
statements  the  assets  were  largely  overvalued.  By  means  of  their 
wrongful  acts  the  corporation  has  been  losing  money,  its  debts  have 
increased,  and  it  is  in  danger  of  insolvency.  The  directors  sanction 
all  the  wrongful  acts,  and  a  request  to  them  to  take  proceedings  for 
the  relief  of  the  stockholders  would  be  useless.  The  bill  prays  for  a 
discovery,  and  for  the  dissolution  of  the  corporation,  and  the  ap- 
pointment of  a  receiver  to  distribute  the  assets  among  the  credit- 
ors and  stockholders,  and  for  such  further  relief  as  the  case  may 
require. 

The  defendants  have  pleaded  to  the  relief  which  is  prayed  for. 
The  plea  avers,  that,  by  the  statutes  of  the  State  of  Connecticut,  the 
courts  of  equity  of  the  State  are  empowered  to  dissolve  a  cor- 
poration, and  to  wind  up  its  affairs,  (1)  on  the  application  of  any 
shareholder  of  any  corporation,  if  said  court  shall  find  that  said 
corporation  has  voted  to  wind  up  its  affairs,  or  has  abandoned  the 
business  for  .which  it  was  organized,  and  has  thereafter  neglected, 
within  a  reasonable  time,  or  in  a  proper  manner,  to  wind  up  its 
affairs  and  distribute  its  assets  among  its  stockholders ;  (2)  upon  the 
petition  of  one-third  of  the  stockholders  of  any  joint-stock  company; 
and  that,  under  no  other  circumstances  is  a  court  of  equity  of  the 
State  empowered  by  its  statutes  to  dissolve  a  corporation.  The 
plea  further  avers,  that  said  Suspender  Company  has  never  voted  to 
wind  up  its  affairs,  or  to  abandon  its  business,  and  that  the  plaintiff 
is  not  the  owner  of  one-third  of  the  capital  stock  of  the  corporation, 
and  is  not  one-third  of  its  stockholders. 

The  plea  having  been  set  down  for  argument  and  having  been  ar- 
gued, the  question  of  its  sufficiency  is  now  before  the  court.  The 
special  relief  which  is  prayed  for  is  the  dissolution  of  the  defendant 
corporation,  and  the  appointment  of  a  receiver  to  divide  its  assets 
among  creditors  and  stockholders,  which  division  would  be  a  practi- 
cal dissolution.  A  court  of  chancery  by  virtue  of  its  general  equity 
powers,  in  the  absence  of  statutory  provisions,  is  not  authorized  to 
dissolve  a  corporation,  or  to  distribute  the  assets  of  a  corporation, 
which  is  pursuing  its  ordinary  business,  among  its  shareholders,  so 
as  to  effect  a  practical  and  actual  dissolution.  "A  court  of  equity 
may  hold  trustees  of  a  (iorporation  accountable  for  breach  of  trust, 
but  cannot  divest  it  of  its  corporate  character  and  capacity,"  unless 
under  the  circumstances  and  in  the  eases  in  which  the  court  is  spe- 
cially empowered  by  statute.  Angell  and  Ames  on  Corporations, 
Sect.  777;  Verplanck  v.  Mercantile  Ins.  Co.  (1  Edw.  Ch.  E.  84); 
Atty.-Gen.  v.  Utioa  Ins.  Co.  (2  Johns.  Ch.  R.  371);  Slee  v.  Bloom 
(5  Johns.  Ch.  R.  366,  380) ;  Gaylord  v.  Fort  Wayne,  &c.  R.  R.  Co. 
(6  Biss.  286);  Atty.-Gen.  v.  Reynolds  (1  Eq.  Cas.  Abr.  131).  The 
statutes  of  Connecticut  have  authorized  the  courts  of  equitj'  of  this 
State  to  dissolve  corporations  and  wind  up  their  affairs,  only  in  the 
two  cases  which  have  been  mentioned.     The   circumstances  which 
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give  a  court  of  equity  in  this  State  power  to  dissolve  a  corporation 
have  not  arisen  in  the  case  of  the  defendant  company. 

But,  a  court  of  equity  of  general  jurisdiction  has  jurisdiction,  at 
the  instance  of  stockholders,  to  prevent  a  corporation  and  its  officers 
from  a  wilful  misapplication  of  the  funds  of  the  corporation,  to  the 
injury  of  the  shares  or  the  dividends  of  the  stockholders,  and  from 
waste  and  misconduct  which  amounts  to  a  breach  of  trust  on  the  part 
of  the  managers,  and  from  such  acts  as  tend  to  the  destruction  of  the 
franchises  of  the  corporation,  and  to  compel  the  officers  to  account 
for  such  waste  or  misconduct  amounting  to  a  breach  of  trust :  Dodge 
V.  Woolsey  (18  How.  331);  Bacon  v.  Bohertson  (18  How.  480); 
Rohinson  v.  Smith  (3  Paige,  222) ;  Heath  v.  Erie  Railway  Co.  (8 
Blatchf.  C.  C.  R.  347);  Pond  v.  Vermont  Valley  R.  R.  Co.  (12 
Blatchf.  C.  C.  E.  280) ;  and,  if  it  affirmatively  appears  that  the  di- 
rectors have  refused  to  prosecute  in  the  name  of  the  corporation,  or 
if  the  controlling  directors  of  the  corporation  are  themselves  the 
wrong-doers,  and  must  be  made  defendants,  the  suit  may  be  insti- 
tuted by  a  stockholder.  Robinson  v.  Smith;  Fond  v.  Ver?nont  Valley 
R.  B.  Co.;  Heath  v.  Erie  Railway  Co.  (cited  supra").  In  the  last- 
named  case  this  branch  of  the  subject  was  exhaustively  examined. 

It  is  insisted  by  the  plaintiff  that  the  plea  should  not  be  allowed, 
inasmuch  as  appropriate  relief  may  be  granted  under  the  general 
prayer  if  the  allegations  of  the  bill  are  sustained.  "  A  plea  to  a  bill 
in  equity  may  be  good  in  part  and  not  so  in  the  whole;  and  the 
court  will  allow  it  as  to  so  much  of  the  bill  as  is  properly  applicable, 
unless  it  contains  the  vice  of  duplicity."  Kirkpatrick  v.  White  (4 
Wash.  C.  C.  E.  595).  If  the  plea  is  allowed,  the  bill  may  be  amended 
in  respect  to  the  prayers  for  relief,  under  equity  rule  35.  And 
when  the  specific  relief  which  is  sought  is  not  within  the  power  of 
the  court  to  grant,  and  the  defect  has  been  pointed  out  by  plea,  it  is 
just  that  the  plaintiff  should  so  amend  his  bill  as  to  apprise  the  de- 
fendants of  the  hitherto  undisclosed  relief  which  he  seeks  to  obtain. 
The  defendants  have  successfully  shown  that  the  specific  relief 
cannot  be  obtained,  and  the  general  prayer  only  remains.  They  are 
entitled  to  know  the  result  which  the  plaintiff  wishes  now  to  ac- 
complish. Langdell's  Summary  of  Equity  Pleading,  Sect.  61.  The 
amended  prayers  should  be  consistent  with  the  case  which  is  made 
by  the  bill. 

The  plea  is  allowed  with  costs,  with  liberty  to  the  plaintiff,  upon 
motion,  to  amend  his  bill  in  respect  to  the  prayers  for  relief. 
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CHAPTER  XIII. 
THE  CORPORATION  AND  THE  STATE. 


LEGISLATIVE  CONTROL  UNDER  THE   CONSTITUTION. 


TEUSTEES   OE  DARTMOUTH  COLLEGE  v.  WOODWARD. 

(4  Wheaton,  517.     1819.) 

The  opinion  of  the  court  was  delivered  by  Marshall,  Ch.  J. :  — 
This  is  an  action  of  trover,  brought  by  the  Trustees  of  Dartmouth 
College  against  William  H.  Woodward  in  the  State  court  of  New 
Hampshire,  for  the  book  of  records,  corporate  seal,  and  other  corpo- 
rate property,  to  which  the  plaintiffs  allege  themselves  to  be  enti- 
tled. A  special  verdict,  after  setting  out  the  rights  of  the  parties, 
finds  for  the  defendant,  if  certain  acts  of  the  Legislature  of  New 
Hampshire,  passed  on  the  27th  of  June,  and  on  the  18th  of  Decem- 
ber, 1816,  be  valid  and  binding  on  the  trustees,  without  their  assent 
and  not  repugnant  to  the  Constitution  of  the  United  States ;  other- 
wise, it  finds  for  the  plaintiffs.  The  Superior  Court  of  judicature  of 
New  Hampshire  rendered  a  judgment  upon  this  verdict  for  the  de 
fendant,  which  judgment  has  been  brought  before  this  court  by  writ 
of  error.  The  single  question  now  to  be  considered  is.  Do  the  acts 
to  which  the  verdict  refers  violate  the  Constitution  of  the  United 
States? 

This  court  can  be  insensible  neither  to  the  magnitude  nor  delicacy 
of  this  question.  The  validity  of  a  legislative  act  is  to  be  exam- 
ined; and  the  opinion  of  the  highest  law  tribunal  of  a  State  is  to 
be  revised,  —  an  opinion  which  carries  with  it  intrinsic  evidence  of 
the  diligence,  of  the  ability,  and  the  integrity  with  which  it  was 
formed.  On  more  than  one  occasion,  this  court  has  expressed  the 
cautious  circumspection  with  which  it  approaches  the  consideration 
of  such  questions ;  and  has  declared,  that  in  no  doubtful  case  would 
it  pronounce  a  legislative  act  to  be  contrary  to  the  Constitution. 
But  the  American  people   have  said,    in  the   Constitution  of  the 
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United  States,  that  "no  State  shall  pass  any  bill  of  attainder,  ex 
post  facto  law,  or  law  impairing  the  obligation  of  contracts."  In 
the  same  instrument,  they  have  also  said,  "that  the  judicial  power 
shall  extend  to  all  cases  in  law  and  equity  arising  under  the  Constitu- 
tion." On  the  judges  of  this  court,  then,  is  imposed  the  high  and 
solemn  duty  of  protecting,  from  even  legislative  violation,  those 
contracts  which  the  Constitution  of  out  country  has  placed  beyond 
legislative  control ;  and,  however  irksome  the  task  may  be,  this  is  a 
duty  from  which  we  dare  not  shrink. 

The  title  of  the  plaintiffs  originates  in  a  charter  dated  the  13th 
day  of  December,  in  the  year  1769,  incorporating  twelve  persons 
therein  mentioned,  by  the  name  of  "The  Trustees  of  Dartmouth 
College,"  granting  to  them  and  their  successors  the  usual  corporate 
privileges  and  powers,  and  authorizing  the  trustees,  who  are  to  gov- 
ern the  college,  to  fill  up  all  vacancies  which  may  be  created  in  their 
own  body. 

The  defendants  claim  under  three  acts  of  the  Legislature  of  NeW 
Hampshire,  the  most  material  of  which  was  passed  on  the  27th  of 
June,  1816,  and  is  entitled,  "  An  Act  to  amend  the  charter,  and  en- 
large and  improve  the  corporation  of  Dartmouth  College."  Among 
other  alterations  in  the  charter,  this  act  increases  the  number  of 
trustees  to  twenty -one,  gives  the  appointment  of  the  additional 
members  to  the  executive  of  the  State,  and  creates  a  board  of  over- 
seers, with  power  to  inspect  and  control  the  most  important  acts  of 
the  trustees.  This  board  consists  of  twenty-five  persons.  The 
president  of  the  Senate,  the  speaker  of  the  House  of  Kepresentatives, 
of  New  Hampshire,  and  the  governor  and  lieutenant-governor  of 
Vermont,  for  the  time  being,  are  to  be  members  ex  officio.  The 
board  is  to  be  completed  by  the  governor  and  council  of  New  Hamp- 
shire, who  are  also  empowered  to  fill  all  vacancies  which  may  occur. 
The  Acts  of  the  18th  and  26th  of  December  are  supplemental  to  that 
of  the  27th  June,  and  are  principally  intended  to  carry  that  act  into 
effect.  The  majority  of  the  trustees  of  the  college  have  refused  to 
accept  this  amended  charter,  and  have  brought  this  suit  for  the  cor- 
porate property  which  is  in  possession  of  a  person  holding  by  virtue 
of  the  acts  which  have  been  stated. 

It  can  require  no  argument  to  prove,  that  the  circumstances  of 
this  case  constitute  a  contract.  An  application  is  made  to  the  crown 
for  a  charter  to  incorporate  a  religious  and  literary  institution.  In 
the  application,  it  is  stated,  that  large  contributions  have  been  made 
for  the  object,  which  will  be  conferred  on  the  corporation,  as  soon 
as  it  shall  be  created.  The  charter  is  granted,  and  on  its  faith  the 
property  is  conveyed.  Surely,  in  this  transaction  every  ingredient 
of  a  complete  and  legitimate  contract  is  to  be  found.  The  points  for 
consideration  are,  1.  Is  this  contract  protected  by  the  Constitution 
of  the  United  States?  2.  Is  it  impaired  by  the  acts  under  which  the 
defendant  holds? 
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1.  On  the  first  point,  it  has  been  argued,  that  the  word  "con- 
tract," in  its  broadest  sense,  would  comprehend  the  political  rela- 
tions between  the  government  and  its  citizens,  would  extend  to 
offices  held  within  a  State,  for  State  purposes,  and  to  many  of  those 
laws  concerning  civil  institutions  which  must  change  with  circum- 
stances, and  be  modified  by  ordinary  legislation;  which  deeply  con- 
cern the  public,  and  which  to  preserve  good  government  the  public 
judgment  must  control.  That  even  marriage  is  a  contract,  and  its 
obligations  are  affected  by  the  laws  respecting  divorces.  That  the 
clause  in  the  Constitution,  if  construed  in  its  greatest  latitude,  would 
prohibit  these  laws.  Taken  in  its  broad,  unlimited  sense,  the  clause 
would  be  an  unprofitable  and  vexatious  interference  with  the  inter- 
nal concerns  of  a  State,  would  unnecessarily  and  unwisely  embarrass 
its  legislation,  and  render  immutable  those  civil  institutions  which 
are  established  for  purposes  of  internal  government,  and  which,  to 
subserve  those  purposes,  ought  to  vary  with  varying  circumstances. 
That,  as  the  framers  of  the  Constitution  could  never  have  intended  to 
insert  in  that  instrument  a  provision  so  unnecessary,  so  mischiev- 
ous, and  so  repugnant  to  its  general  spirit,  the  term  "contract" 
must  be  understood  in  a  more  limited  sense.  That  it  must  be  un- 
derstood as  intended  to  guard  against  a  power,  of  at  least  doubtful 
utility,  the  abuse  of  which  had  been  extensively  felt;  and  to  restrain 
the  Legislature  in  future  from  violating  the  right  to  property.  That, 
anterior  to  the  formation  of  the  Constitution,  a  course  of  legislation 
had  prevailed  in  many,  if  not  in  all,  of  the  States,  which  weakened 
the  confidence  of  man  in  man,  and  embarrassed  all  transactions  be- 
tween individuals,  by  dispensing  with  a  faithful  performance  of 
engagements.  To  correct  this  mischief,  by  restraining  the  power 
which  produced  it,  the  State  Legislatures  were  forbidden  "to  pass 
any  law  impairing  the  obligation  of  contracts,"  that  is,  of  contracts 
respecting  property,  under  which  some  individual  could  claim  a 
right  to  something  beneficial  to  himself;  and  that,  since  the  clause 
in  the  Constitution  must  in  construction  receive  some  limitation, 
it  may  be  confined,  and  ought  to  be  confined,  to  cases  of  this  descrip- 
tion ;  to  cases  within  the  mischief  it  was  intended  to  remedy. 

The  general  correctness  of  these  observations  cannot  be  contro- 
verted. That  the  framers  of  the  Constitution  did  not  intend  to  re- 
strain the  States  in  the  regulation  of  their  civil  institutions,  adopted 
for  internal  government,  and  that  the  instrument  they  have  given 
us  is  not  to  be  so  construed,  may  be  admitted.  The  provision  of  the 
Constitution  never  has  been  understood  to  embrace  other  contracts 
than  those  which  respect  property,  or  some  object  of  value,  and  con- 
fer rights  which  may  be  asserted  in  a  court  of  justice.  It  never  has 
been  understood  to  restrict  the  general  right  of  the  Legislature  to 
legislate  on  the  subject  of  divorces.  Those  acts  enable  some 
tribunals,  not  to  impair  a  marriage  contract,  but  to  liberate  one 
of  the  parties,  because  it  has   been  broken  by  the    other.     When 
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any  State  Legislature  shall  pass  an  act  annulling  all  marriage  con- 
tracts, or  allowing  either  party  to  annul  it,  without  the  consent 
of  the  other,  it  will  be  time  enough  to  inquire  whether  such  an  act 
be  constitutional. 

The  parties  in  this  case  differ  less  on  general  principles,  less  on 
the  true  construction  of  the  Constitution  in  the  abstract,  than  on  the 
application  of  those  principles  to  this  case,  and  on  the  true  construc- 
tion of  the  charter  of  1769.  This  is  the  point  on  which  the  cause 
essentially  depends.  If  the  act  of  incorporation  be  a  grant  of  politi- 
cal power,  if  it  create  a  civil  institution,  to  be  employed  in  the  ad- 
ministration of  the  government,  or  if  any  of  the  funds  of  the  college 
be  public  property,  or  if  the  State  of  New  Hampshire,  as  a  govern- 
ment, be  alone  interested  in  its  transactions,  the  subject  is  one  in 
which  the  Legislature  of  the  State  may  act  according  to  its  own 
judgment,  unrestrained  by  any  limitation  of  its  power  imposed  by 
the  Constitution  of  the  United  States. 

But  if  this  be  a  private  eleemosynary  institution,  endowed  with  a 
capacity  to  take  property  for  objects  unconnected  with  government, 
whose  funds  are  bestowed  by  individuals  on  the  faith  of  the  char- 
ter; if  the  donors  have  stipulated  for  the  future  disposition  and 
management  of  those  funds,  in  the  manner  prescribed  by  them- 
selves; there  may  be  more  difficulty  in  the  case,  although  neither 
the  persons  who  have  made  these  stipulations,  nor  those  for  whose 
benefit  they  were  made,  should  be  parties  to  the  cause.  Those  who 
are  no  longer  interested  in  the  property  may  yet  retain  such  an  in- 
terest in  the  preservation  of  their  own  arrangements,  as  to  have  a 
right  to  insist  that  those  arrangements  shall  be  held  sacred.  Or,  if 
they  have  themselves  disappeared,  it  becomes  a  subject  of  serious 
and  anxioiis  inquiry,  whether  those  whom  thsy  have  legally  empow- 
ered to  represent  them  forever,  may  not  assert  all  the  rights  which 
they  possessed,  while  in  being;  whether,  if  they  be  without  per- 
sonal representatives,  who  may  feel  injured  by  a  violation  of  the 
compact,  the  trustees  be  not  so  completely  their  representatives,  in 
the  eye  of  the  law,  as  to  stand  in  their  place,  not  only  as  respects  the 
government  of  the  college,  but  also  as  respects  the  maintenance  of  the 
.college  charter.  It  becomes  then  the  duty  of  the  Court  most  seri- 
ously, to  examine  this  charter,  and  to  ascertain  its  true  character. 

From  the  instrument  itself,  it  appears,  that  about  the  year  1764 
the  Rev.  Eleazer  Wheelock  established,  at  his  own  expense,  and  on 
his  own  estate,  a  charity  school  for  the  instruction  of  Indians  in  the 
Christian  religion.  The  success  of  this  institution  inspired  him 
with  the  design  of  soliciting  contributions  in  England,  for  carrying 
on  and  extending  his  undertaking.  In  this  pious  work,  he  employed 
the  Eev.  Nathaniel  Whitaker,  who,  by  virtue  of  a  power  of  attorney 
from  Dr.  Wheelock,  appointed  the  Earl  of  Dartmouth  and  others, 
trustees  of  the  money,  which  had  been,  and  should  be,  contributed ; 
which  appointment  Dr.   Wheelock  confirmed  by  a  deed  of  trust, 
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authorizing  the  trustees  to  fix  on  a  site  for  the  college.  They  de- 
termined to  establish  the  school  on  Connecticut  River,  in  the  western 
part  of  New  Hampshire ;  that  situation  being  supposed  favorable  for 
carrying  on  the  original  design  among  the  Indians,  and  also  for  pro- 
moting learning  among  the  English;  and  the  proprietors  in  the 
neighborhood  having  made  large  offers  of  land,  on  condition  that 
the  college  should  there  be  placed.  Dr.  Wheelock  then  applied  to 
the  Crown  for  an  act  of  incorporation;  and  represented  the  expedi- 
ency of  appointing  those  whom  he  had,  by  his  last  will,  named  as 
trustees  in  America,  to  be  members  of  the  proposed  corporation. 
"In  consideration  of  the  premises,"  "for  the  education  and  instruC' 
tion  of  the  youth  of  the  Indian  tribes,"  etc.,  "and  also  of  English 
youth,  and  any  others,"  the  charter  was  granted,  and  the  trustees  of 
Dartmouth  College  were,  by  that  name,  created  a  body  corporate, 
with  power,  for  the  use  of  the  said  college,  to  acquire  real  and  per- 
sonal property,  and  to  pay  the  president,  tutors,  and  other  ofccers  of 
the  college,  such  salaries  as  they  shall  allow. 

The  charter  proceeds  to  appoint  Eleazer  Wheelock,  "  the  founder 
of  said  college,"  president  thereof,  with  power,  by  his  last  will,  to 
appoint  a  successor,  who  is  to  continue  in  office  until  disapproved 
by  the  trustees.  In  case  of  vacancy,  the  trustees  may  appoint  a 
president,  and  in  case  of  the  ceasing  of  a  president,  the  senior  pro- 
fessor or  tutor,  being  one  of  the  trustees,  shall  exercise  the  office, 
until  an  appointment  shall  be  made.  The  trustees  have  power  to 
appoint  and  displace  professors,  tutors,  and  other  officers,  and  to 
supply  any  vacancies  which  may  be  created  in  their  own  body,  by 
death,  resignation,  removal,  or  disability;  and  also  to  make  orders, 
ordinances,  and  laws  for  the  government  of  the  college,  the  same 
not  being  repugnant  to.the  laws  of  Great  Britain  or  of  New  Hamp- 
shire, and  not  excluding  any  person  on  account  of  his  speculative 
sentiments  in  religion,  or  his  being  of  a  religious  profession  differ- 
ent from  that  of  the  trustees.  This  charter  was  accepted,  and  the 
property,  both  real  and  personal,  which  had  been  contributed  for 
the  benefit  of  the  college  was  conveyed  to,  and  vested  in,  the  corpo- 
rate body. 

From  this,  brief  review  of  the  most  essential  parts  of  the  charter, 
it  is  apparent  that  the  funds  of  the  college  consisted  entirely  of 
private  donations.  It  is,  perhaps,  not  very  important,  who  were 
the  donors.  The  probability  is,  that  the  Earl  of  Dartmouth,  and 
the  other  trustees  in  England,  were,  in  fact,  the  largest  contribu- 
tors. Yet  the  legal  conclusion  from  the  facts  recited  in  the  charter 
would  probably  be,  that  Dr.  Wheelock  was  the  founder  .of  the  col- 
lege. The  origin  of  the  institution  was,  undoubtedly,  the  Indian 
charity  school,  established  by  Dr.  Wheelock  at  his  own  expense. 
It  was  at  his  instance,  and  to  enlarge  this  school,  that  contributions 
were  solicited  in  England.  The  person  soliciting  these  contribu- 
tions was  his  agent;  and  the  trustees,  who  received  the  money,  were 
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appointed  by,  and  act  under,  his  authority.  It  is  not  too  much  to 
say,  that  the  funds  were  obtained  by  him,  in  trust,  to  be  applied  by 
him  to  the  purposes  of  his  enlarged  school.  The  charter  of  incorpo- 
ration was  granted  at  his  instance.  The  persons  named  by  him,  in 
his  last  will,  as  the  trustees  of  his  charity-school,  compose  a  part  of 
the  corporation,  and  he  is  declared  to  be  the  founder  of  the  college, 
and  its  president  for  life.  Were  the  inquiry  material,  we  should 
feel  some  hesitation  in  saying  that  Dr.  Wheelock  was  not,  in  law, 
to  be  considered  as  the  founder  (1  Bl.  Com.  481)  of  this  institution, 
and  as  possessing  all  the  rights  appertaining  to  that  character.  But 
be  this  as  it  may,  Dartmouth  College  is  really  endowed  by  private 
individuals,  who  have  bestowed  their  funds  for  the  propagation  of 
the  Christian  religion  among  the  Indians,  and  for  the  promotion  of 
piety  and.  learning  generally.  From  these  funds,  the  salaries  of  the 
tutors  are  drawn ;  and  these  salaries  lessen  the  expense  of  education 
to  the  students.  It  is  then  an  eleemosynary  (1  Bl.  Com.  471),  and 
so  far  as  respects  its  funds,  a  private  corporation. 

Do  its  objects  stamp  on  it  a  different  character?  Are  the  trustees 
and  professors  public  officers,  invested  with  any  portion  of  political 
power,  partaking  in  any  degree  in  the  administration  of  civil  gov- 
ernment, and  performing  duties  which  flow  from  the  sovereign  author- 
ity? That  education  is  an  object  of  national  concern,  and  a  proper 
subject  of  legislation,  all  admit.  That  there  may  be  an  institution, 
founded  by  government,  and  placed  entirely  under  its  immediate 
control,  the  officers  of  which  would  be  public  officers,  amenable  exclu- 
sively to  government,  none  will  deny.  But  is  Dartmouth  College 
such  an  institution?  Is  education  altogether  in  the  hands  of  govern- 
ment? Does  every  teacher  of  youth  become  a  public  officer,  and  do 
donations  for  the  purpose  of  education  necessarily  become  public 
property,  so  far  that  the  will  of  the  Legislature,  not  the  will  of  the 
donor,  becomes  the  law  of  the  donation?  These  questions  are  of 
serious  moment  to  society,  and  deserve  to  be  well  considered. 

Dr.  Wheelock,  as  the  keeper  of  his  charity-school,  instructing  the 
Indians  in  the  art  of  reading,  and  in  our  holy  religion;  sustaining 
them  at  his  own  expense,  and  on  the  voluntary  contributions  of  the 
charitable,  could  scarcely  be  considered  as  a  public  officer,  exercising 
any  portion  of  those  duties  which  belong  to  government;  nor  could 
the  Legislature  have  supposed,  that  his  private  funds,  or  those  given 
by  others,  were  subject  to  legislative  management,  because  they  were 
applied  to  the  purposes  of  education.  When,  afterwards,  his  school 
was  enlarged,  and  the  liberal  contributions  made  in  England,  and  in 
America,  enabled  him  to  extend  his  care  to  the  education  of  the 
youth  of  his  own  country,  no  change  was  wrought  in  his  own  char- 
acter, or  in  the  nature  of  his  duties.  Had  he  employed  assistant- 
tutors  with  the  funds  contributed  by  others,  or  had  the  trustees  in 
England  established  a  school,  with  Dr.  Wheelock  at  its  head,  and 
paid  salaries  to  him  and  his  assistants,  they  would  still  have  been 
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private  tutors ;  and  the  fact  that  they  were  employed  in  the  educa- 
tion of  youth  could  not  have  converted  them  into  public  officers, 
concerned  in  the  administration  of  public  duties,  or  have  given  the 
Legislature  a  right  to  interfere  in  the  management  of  the  fund.  The 
trustees,  in  whose  care  that  fund  was  placed  by  the  contributors, 
would  have  been  permitted  to  execute  their  trust,  uncontrolled  by 
legislative  authority. 

Whence,  then,  can  be  derived  the  idea  that  Dartmouth  College 
has  become  a  public  institution,  and  its  trustees  public  officers,  exer- 
cising powers  conferred  by  the  public  for  public  objects?  Not  from 
the  source  whence  its  funds  were  drawn,  for  its  foundation  is  purely 
private  and  eleemosynary;  not  from  the  application  of  those  funds,  for 
money  may  be  given  for  education,  and  the  persons  receiving  it  do 
not,  by  being  employed  in  the  education  of  youth,  become  members 
of  the  civil  government.  Is  it  from  the  act  of  incorporation?  Let 
this  subject  be  considered. 

A  corporation  is  an  artificial  being,  invisible,  intangible,  and  ex- 
isting only  in  contemplation  of  law.  Being  the  mere  creature  of 
law,  it  possesses  only  those  properties  which  the  charter  of  its  crea- 
tion confers  upon  it,  either  expressly,  or  as  incidental  to  its  very 
existence.  These  are  such  as  are  supposed  best  calculated  to  effect 
the  object  for  which  it  was  created.  Among  the  most  important  are 
immortality,  and,  if  the  expression  may  be  allowed,  individuality; 
properties,  by  which  a  perpetual  succession  of  many  persons  are  con- 
sidered as  the  same,  and  may  act  as  a  single  individual.  They  ena- 
ble a  corporation  to  manage  its  own  affairs,  and  to  hold  property 
without  the  perplexing  intricacies,  the  hazardous  and  endless  neces-. 
sity,  of  perpetual  conveyances  for  the  purpose  of  transmitting  it 
from  hand  to  hand.  It  is  chiefly  for  the  purpose  of  clothing  bodies 
of  men,  in  succession,  with  these  qualities  and  capacities,  that  cor- 
porations were  invented,  and  are  in  use.  By  these  means,  a  perpet- 
ual succession  of  individuals  are  capable  of  acting  for  the  promotion 
of  the  particular  object,  like  one  immortal  being.  But  this  being 
does  not  share  in  the  civil  government  of  the  country,  unless  that  be 
the  purpose  for  which  it  was  created.  Its  immortality  no  more  con- 
fers on  it  political  power,  or  a  political  character,  than  immortality 
would  confer  such  power  or  character  on  a  natural  person.  It  is  no 
more  a  state  instrument,  than  a  natural  person  exercising  the  same 
powers  would  be.  If,  then,  a  natural  person,  employed  by  individ- 
uals in  the  education  of  youth,  or  for  the  government  of  a  seminary 
in  which  youth  is  educated,  would  not  become  a  public  officer,  or  be 
considered  as  a  member  of  the  civil  government,  how  is  it  that  this 
artificial  being,  created  by  law,  for  the  purpose  of  being  employed 
by  the  same  individuals,  for  the  same  purposes,  should  become  a 
part  of  the  civil  government  of  the  country?  Is  it  because  its  exist- 
ence, its  capacities,  its  powers,  are  given  by  law?  Because  the  gov- 
ernment has  given  it  the  power  to  take  and  to  hold  property,  in  a 
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particular  form,  and  for  particular  purposes,  has  the  government  a 
consequent  right  substantially  to  change  that  form,  or  to  vary  the 
purposes  to  -which  the  property  is  to  be  applied?  This  principle  has 
never  been  asserted  or  recognized,  and  is  supported  by  no  authority. 
Can  it  derive  aid  from  reason? 

The  objects  for  which  a  corporation  is  created  are  universally  such 
as  the  government  wishes  to  promote.  They  are  deemed  beneiicial 
to  the  country;  and  this  benefit  constitutes  the  consideration,  and  in 
most  cases,  the  sole  consideration  of  the  grant.  In  most  eleemosy- 
nary institutions,  the  object  would  be  difficult,  perhaps  unattainable, 
without  the  aid  of  a  charter  of  incorporation.  Charitable  or  public- 
spirited  individuals,  desirous  of  making  permanent  appropriations, 
for  charitable  or  other  useful  purposes,  find  it  impossible  to  effect 
their  design  securely  and  certainly,  without  an  incorporating  act. 
They  apply  to  the  government,  state  their  beneficent  object,  and 
offer  to  advance  the  money  necessary  for  its  accomplishment,  pro- 
vided the  government  will  confer  on  the  instrument  which  is  to  exe- 
cute their  designs  the  capacity  to  execute  them.  The  proposition  is 
considered  and  approved.  The  benefit  to  the  public  is  considered  as 
an  ample  compensation  for  the  faculty  it  confers,  and  the  corpora- 
tion is  created.  If  the  advantages  to  the  public  constitute  a  full 
compensation  for  the -faculty  it  gives,  there  can  be  no  reason  for  ex- 
acting a  further  compensation,  by  claiming  a  right  to  exercise  over 
this  artificial  being,  a  power  which  changes  its  nature,  and  touches 
the  fund,  for  the  security  and  application  of  which  it  was  created. 
There  can  be  no  reason  for  implying  in  a' charter,  given  for  a  valua- 
ble consideration,  a  power  which  is  not  only  not  expressed,  but  is 
in  direct  contradiction  to  its  express  stipulations. 

From  the  fact,  then,  that  a  charter  of  incorporation  has  been 
granted,  nothing  can  be  inferred,  which  changes  the  character  of  the 
institution,  or  transfers  to  the  government  any  new  power  over  it. 
The  character  of  civil  institutions  does  not  grow  out  of  their  incor- 
poration, but  out  of  the  manner  in  which  they  are  formed,  and  the 
objects  for  which  they  are  created.  The  right  to  change  them  is  not 
founded  on  their  being  incorporated,  but  on  their  being  the  instru- 
ments of  government,  created  for  its  purposes.  The  same  institu- 
tions, created  for  the  same  objects,  though  not  incorporated,  would 
be  public  institutions,  and,  of  course,  be  controllable  by  the  Legisla- 
ture. The  incorporating  act  neither  gives  nor  prevents  this  control. 
Neither,  in  reason,  can  the  incorporating  act  change  the  character  of 
a  private  eleemosynary  institution. 

We  are  next  led  to  the  inquiry,  for  whose  benefit  the  property 
given  to  Dartmouth  College  was  secured?  The  counsel  for  the  de- 
fendant have  insisted,  that  the  beneficial  interest  is  in  the  people  of 
New  Hampshire.  The  charter,  after  reciting  the  preliminary  meas- 
ures which  had  been  taken,  and  the  application  for  an  act  of  incor- 
poration, proceeds  thus:  "Know  ye,  therefore,  that  we,  considering 
TOI-.  I.  — 32 
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the  premises  and  being  willing  to  encourage  the  laudable  and  chari- 
table design  of  spreading  Christian  knowledge  among  the  savages  of 
our  American  wilderness,  and  also  that  the  best  means  of  education 
be  established  in  our  province  of  New  Hampshire,  for  the  benefit  of 
said  province,  do  of  our  special  grace,"  &c.  Do  these  expressions 
bestow  on  New  Hampshire  any  exclusive  right  to  the  property  of 
the  college,  any  exclusive  interest  in  the  labors  of  the  professors? 
Or  do  they  merely  indicate  a  willingness  that  New  Hampshire 
should  enjoy  those  advantages  which  result  to  all  from  the  establish- 
ment of  a  seminary  of  learning  in  the  neighborhood?  On  this  point, 
we  think  it  impossible  to  entertain  a  serious  doubt.  The  words 
themselves,  unexplained  by  the  context,  indicate,  that  the  "benefit 
intended  for  the  province"  is  that  which  is  derived  from  "estab- 
lishing the  best  means  of  education  therein;"  that  is,  from  estab- 
lishing in  the  province,  Dartmouth  College,  as  constituted  by  the 
charter.  But,  if  -these  words,  considered  alone,  could  admit  of 
doubt,  that  doubt  is  completely  removed  by  an  inspection  of  the 
entire  instrument. 

The  particular  inierests  of  New  Hampshire  never  entered  into  the 
mind  of  the  donors,  never  constituted  a  motive  for  their  donation. 
The  propagation  of  the  Christian  religion  among  the  savages,  and 
the  dissemination  of  useful  knowledge  among  the  youth  of  the  coun- 
try, were  the  avowed  and  the  sole  objects  of  their  contributions.  In 
these.  New  Hampshire  would  participate ;  but  nothing  particular  or 
exclusive  was  intended  for  her.  Even  the  site  of  the  college  was 
selected,  not  for  the  sake  of  New  Hampshire,  but  because  it  was 
"most  subservient  to  the  great  ends  in  view,"  and  because  liberal 
donations  of  land  were  offered  by  the  proprietors  on  condition  that 
the  institution  should  be  there  established.  The  real  advantages 
from  the  location  of  the  college,  are,  perhaps,  not  less  considerable 
to  those  on  the  west,  than  to  those  on  the  east  side  of  Connecticut 
Eiver.  The  clause  which  constitutes  the  incorporation,  and  ex- 
presses the  objects  for  which  it  was  made,  declares  those  objects  to 
be  the  instruction  of  the  Indians,  "  and  also  of  English  youth,  and  any 
others."  So  that  the  objects  of  the  contributors,  and  the  incorporat- 
ing act,  were  the  same;  the  promotion  of  Christianity,  and  of  educa- 
tion generally,  not  the  interests  of  New  Hampshire  particularly. 

From  this  review  of  the  charter,  it  appears,  that  Dartmouth  Col- 
lege is  an  eleemosynary  institution,  incorporated  for  the  purpose  of 
perpetuating  the  application  of  the  bounty  of  the  donors  to  the  speci- 
fied objects  of  that  bounty;  that  its  trustees  or  governors  were 
originally  named  by  the  founder,  and  invested  with  the  power  of 
perpetuating  themselves;  that  they  are  not  public  officers,  nor  is  it 
a  civil  institution,  participating  in  the  administration  of  govern- 
ment; but  a  charity-sohool,  or  a  seminary  of  education,  incorporated 
for  the  preservation  of  its  property,  and  the  perpetual  application  of 
that  property  to  the  objects  of  its  creation. 
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Yet  a  question  remains  to  be  considered,  of  more  real  difficulty,  on 
■which  more  doubt  has  been  entertained,  than  on  all  that  have  been 
discussed.  The  founders  of  the  college,  at  least,  those  whose  con- 
tributions were  in  money,  have  parted  with  the  property  bestowed 
upon  it,  and  their  representatives  have  no  interest  in  that  property. 
The  donors  of  land  are  equally  without  interest,  so  long  as  the  cor- 
poration shall  exist.  Could  they  be  found,  they  are  unaffected  by 
any  alteration  in  its  constitution,  and  probably  regardless  of  its  form, 
or  even  of  its  existence.  The  students  are  fluctuating,  and  no  indi- 
vidual among  our  youth  has  a  vested  interest  in  the  institution, 
which  can  be  asserted  in  a  court  of  justice.  Neither  the  founders  of 
the  college,  nor  the  youth  for  whose  benefit  it  was  founded,  complain 
of  the  alteration  made  in  its  charter,  or  think  themselves  injured  by 
it.  The  trustees  alone  complain,  and  the  trustees  have  no  beneficial 
interest  to  be  protected.  Can  this  be  such  a  contract,  as  the  Consti- 
tution intended  to  withdraw  from  the  power  of  State  legislation? 
Contracts,  the  parties  to  which  have  a  vested  beneficial  interest,  and 
those  only,  it  has  been  said,  are  the  objects  about  which  the  Consti- 
tution is  solicitous,  and  to  which  its  protection  is  extended. 

The  Court  has  bestowed  on  this  argument  the  most  deliberate  con- 
sideration, and  the  result  will  be  stated.  Dr.  Wheelock,  acting  for 
himself,  and  for  those  who,  at  his  solicitation,  had  made  contribu- 
tions to  his  school,  applied  for  this  charter,  as  the  instrument  which 
should  enable  him,  and  them,  to  perpetuate  their  beneficent  inten- 
tion. It  was  granted.  An  artificial,  immortal  being,  was  created 
by  the  Crown,  capable  of  receiving,  and  distributing  forever,  accord- 
ing to  the  will  of  the  donors,  the  donations  which  should  be  made  to 
it.  On  this  being,  the  contributions  which  had  been  collected  were 
immediately  bestowed.  These  gifts  were  made,  not  indeed  to  make 
a  profit  for  the  donors  or  their  posterity,  but  for  something,  in  their 
opinion,  of  inestimable  value;  for  something  wliich  they  deemed  a 
full  equivalent  for  the  money  with  which  it  was  purchased.  The 
consideration  for  which  they  stipulated  is  the  perpetual  application  of 
the  fund  to  its  object  in  the  mode  prescribed  by  themselves.  Their 
descendants  may  take  no  interest  in  the  preservation  of  this  consid- 
eration. But  in  this  respect  their  descendants  are  not  their  repre- 
sentatives ;  they  are  represented  by  the  corporation.  The  corporation 
is  the  assignee  of  their  rights,  stands  in  their  place,  and  distributes 
their  bounty,  as  they  would  themselves  have  distributed  it,  had  they 
been  immortal.  So,  with  respect  to  the  students  who  are  to  derive 
learning  from  this  source;  the  corporation  is  a  trustee  for  them  also. 
Their  potential  rights,  which,  taken  distributively,  are  impercepti- 
ble, amount  collectively  to  a  most  important  interest.  These  are  in 
the  aggregate  to  be  exercised,  asserted,  and  protected,  by  the  corpo- 
ration. They  were  as  completely  out  of  the  donors,  at  the  instant 
of  their  being  vested  in  the  corporation,  and  as  incapable  of  being 
asserted  by  the  students,  as  at  present.. 
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According  to  the  theory  of  the  British  constitution,  their  Parlia- 
ment is  omnipotent.  To  annul  corporate  rights  might  give  a  shock 
to  public  opinion,  which  that  government  has  chosen  to  avoid;  but 
its  power  is  not  questioned.  Had  Parliament,  immediately  after  the 
emanation  of  this  charter,  and  the  execution  of  those  conveyances 
which  followed  it,  annulled  the  instrument,  so  that  the  living  donors 
would  have  witnessed  the  disappointment  of  their  hopes,  the  perfidy 
of  the  transaction  would  have  been  universally  acknowledged.  Yet, 
then,  as  now,  the  donors  would  have  no  interest  in  the  property; 
then,  as  now,  those  who  might  be  students  would  have  had  no 
rights  to  be  violated;  then,  as  now,  it  might  be  said  that  the 
trustees,  in  whom  the  rights  of  all  were  combined,  possess  no  pri- 
vate, individual,  beneficial  interest  in  the  property  confided  to  their 
protection.  Yet  the  contract  would,  at  that  time,  have  been  deemed 
sacred  by  all.  What  has  since  occurred  to  strip  it  of  its  inviolabil- 
ity? Circumstances  have  not  changed  it.  In  reason,  in  justice,  and 
in  law,  it  is  now  what  it  was  in  1769. 

This  is  plainly  a  contract  to  which  the  donors,  the  trustees,  and 
the  Crown  (to  whose  rights  and  obligations  New  Hampshire  suc- 
ceeds) were  the  original  parties.  It  is  a  contract  made  on  a  valuable 
consideration.  It  is  a  contract  for  the  security  and  disposition  of 
property.  It  is  a  contract,  on  the  faith  of  which,  real  and  personal 
estate  has  been  conveyed  to  the  corporation.  It  is,  then,  a  contract 
within  the  letter  of  the  Constitution,  and  within  its  spirit  also,  un- 
less the  fact  that  the  property  is  invested  by  the  donors  in  trustees, 
for  the  promotion  of  religion  and  education,  for  the  benefit  of  persons 
who  are  perpetually  changing,  though  the  objects  remain  the  same, 
shall  create  a  particular  exception,  taking  this  case  out  of  the  prohi- 
bition contained  in  the  Constitution. 

It  is  more  than  possible  that  the  preservation  of  rights  of  this  de- 
scription was  not  particularly  in  the  view  of  the  framers  of  the  Con- 
stitution, when  the  clause  under  consideration  was  introduced  into 
that  instrument.  It  is  probable  that  interferences  of  more  frequent 
occurrence,  to  which  the  temptation  was  stronger,  and  of  which  the 
mischief  was  more  extensive,  constituted  the  great  motive  for  impos- 
ing this  restriction  on  the  State  legislatures.  But  although  a  partic- 
ular and  a  rare  case  may  not,  in  itself,  be  of  sufficient  magnitude  to 
induce  a  rule,  yet  it  must  be  governed  by  the  rule,  when  establishedj 
unless  some  plain  and  strong  reason  for  excluding  it  can  be  given. 
It  is  not  enough  to  say  that  this  particular  case  was  not  in  the 
mind  of  the  convention  when  the  article  was  framed,  nor  of  the 
American  people  when  it  was  adopted.  It  is  necessary  to  go  further, 
and  to  say  that,  had  this  particular  case  been  suggested,  the  lan- 
guage would  have  been  so  varied  as  to  exclude  it,  or  it  would  have 
been  made  a  special  exception.  The  case,  being  within  the  words 
of  the  rule,  must  be  within  its  operation  likewise,  unless  there  be 
something  in  the  literal  construction,  so  obviously  absurd  or  mis- 
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chievous,  or  repugnant  to  the  general  spirit  of  the  instrument, 
as  to  justify  those  who  expound  the  Constitution  in  making  it  an 
exception. 

On  what  safe  and  intelligible  ground  can  this  exception  stand? 
There  is  no  expression  in  the  Constitution,  no  sentiment  delivered  by 
its  contemporaneous  expounders,  which  would  justify  us  in  making 
.it.  In  the  absence  of  all  authority  of  this  kind,  is  there,  in  the  na- 
ture and  reason  of  the  case  itself,  that  which  would  sustain  a  con- 
struction of  the  Constitution  not  warranted  bj'  its  words?  Are 
contracts  of  this  description  of  a  character  to  excite  so  little  interest, 
that  we  must  exclude  them  from  the  provisions  of  the  Constitution, 
as  being  unworthy  of  the  attention  of  those  who  framed  the  instru- 
ment? Or  does  public  policy  so  imperiously  demand  their  remain- 
ing exposed  to  legislative  alteration,  as  to  compel  us,  or  rather  permit 
us,  to  say,  that  these  words,  which  were  introduced  to  give  stability 
to  contracts,  and  which  in  their  plain  import  comprehend  this  con- 
tract, must  yet  be  so  construed  as  to  exclude  it? 

Almost  all  eleemosynary  corporations,  those  which  are  created  for 
the  promotion  of  religion,  of  charity,  or  of  education,  are  of  the  same 
character.  The  law  of  this  case  is  the  law  of  all.  In  every  literary 
or  charitable  institution,  unless  the  objects  of  the  bounty  be  them- 
selves incorporated,  the  whole  legal  interest  is  in  trustees,  and  can 
be  asserted  only  by  them.  The  donors,  or  claimants  of  the  bounty, 
if  they  can  appear  in  court  at  all,  can  appear  only  to  complain  of  the 
trustees.  In  all  other  situations,  they  are  identified  with,  and  per- 
sonated by,  the  trustees;  and  their  rights  are  to  be  defended  and 
maintained  by  them.  Religion,  charity,  and  education  a:re,  in  the 
law  of  England,  legatees  or  donees,  capable  of  receiving  bequests  or 
donations  in  this  form.  They  appear  in  court,  and  claim  or  defend 
by  the  corporation.  Are  they  of  so  little  estimation  in  the  United 
States,  that  contracts  for  their  benefit  must  be  excluded  from  the 
protection  of  words  which  in  their  natural  import  include  them? 
Or  do  such  contracts  so  necessarily  require  new  modelling  by  the  au- 
thority of  the  Legislature,  that  the  ordinary  rules  of  construction 
must  be  disregarded,  in  order  to  leave  them  exposed  to  legislative 
alteration? 

All  feel  that  these  objects  are  not  deemed  unimportant  in  the 
United  States.  The  interest  which  this  case  has  excited  proves 
that  they  are  not.  The  framers  of  the  Constitution  did  not  deem 
them  unworthy  of  its  care  and  protection.  They  have,  though  in  a 
different  mode,  manifested  their  respect  for  science,  by  reserving  to 
the  government  of  the  Union  the  power  "to  promote  the  progress  of 
science  and  useful  arts,  by  securing  for  limited  times,  to  authors  and 
inventors,  the  exclusive  right  to  their  respective  writings  and  dis- 
coveries." They  have,  so  far,  withdrawn  science,  and  the  useful 
arts,  from  the  action  of  the  State  governments.  Why  then  should 
they  be  supposed  so  regardless  of  contracts  made  for  the  advance- 
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ment  of  literature,  as  to  intend  to  exclude  them  from  provisions 
made  for  the  security  of  ordinary  contracts  between  man  and  man? 
No  reason  for  making  this  supposition  is  perceived. 

If  the  insignificance  of  the  object  does  not  require  that  we  should 
exclude  contracts  respecting  it  from  the  protection  of  the  Constitu- 
tion ;  neither,  as  we  conceive,  is  the  policy  of  leaving  them  subject 
to  legislative  alteration  so  apparent,  as  to  require  a  forced  construc- 
tion of  that  instrument,  in  order  to  effect  it.  These  eleemosynary 
institutions  do  not  fill  the  place  which  would  otherwise  be  occupied 
by  government,  but  that  which  would  otherwise  remain  vacant.  They 
are  complete  acquisitions  to  literature.  They  are  donations  to  edu- 
cation; donations,  which  any  government  must  be  disposed  rather  to 
encourage  than  to  discountenance.  It  requires  no  very  critical  ex- 
amination of  the  human  mind,  to  enable  us  to  determine,  that  one 
great  inducement  to  these  gifts  is  the  conviction  felt  by  the  giver, 
that  the  disposition  he  makes  of  them  is  immutable.  It  is  probable 
that  no  man  ever  was,  and  that  no  man  ever  will  be,  the  founder  of 
a  college,  believing  at  the  time  that  an  act  of  incorporation  consti- 
tutes no  security  for  the  institution ;  believing  that  it  is  immediately 
to  be  deemed  a  public  institution,  whose  funds  are  to  be  governed 
and  applied,  not  by  the  will  of  the  donor,  but  by  the  will  of  the 
Legislature.  All  such  gifts  are  made  in  the  pleasing,  perhaps,  de- 
lusive hope,  that  the  charitj^  will  flow  forever  in  the  channel  which 
the  givers  have  marked  out  for  it.  If  every  man  finds  in  his  own 
bosom  strong  evidence  of  the  universality  of  this  sentiment,  there 
can  be  but  little  reason  to  imagine  that  the  framers  of  our  Constitu- 
tion were  strangers  to  it,  and  that  feeling  the  necessity  and  policy 
of  giving  permanence  and  security  to  contracts,  of  withdrawing 
them  from  the  influence  of  legislative  bodies  whose  fluctuating 
policy  and  repeated  interferences  produced  the  most  perplexing  and 
injurious  embarrassments,  they  still  deemed  it  necessary  to  leave 
these  contracts  subject  to  those  interferences.  The  motives  for 
such  an  exception  must  be  very  powerful,  to  justify  the  construction 
which  makes  it. 

The  motives  suggested  at  the  bar  grow  out  of  the  original  appoint- 
ment of  the  trustees,  which  is  supposed  to  have  been  in  a  spirit  hos- 
tile to  the  genius  of  our  government;  and  the  presumption,  that  if 
allowed  to  continue  themselves,  they  now  are,  and  must  remain  for 
ever,  what  they  originally  were.  Hence  is  inferred  the  necessity  of 
applying  to  this  corporation,  and  to  other  similar  corporations,  the 
correcting  and  improving  hand  of  the  Legislature.  It  has  been  urged 
repeatedly,  and  certainly  with  a  degree  of  earnestness  which  attracted 
attention,  that  the  trustees,  deriving  their  power  from  a  regal  source, 
must,  necessarily,  partake  of  the  spirit  of  their  origin ;  and  that  their 
first  principles,  unimproved  by  that  resplendent  light  which  has  been 
shed  around  them,  must  continue  to  govern  the  college,  and  to  guide 
the  students. 
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Before  we  inquire  into  the  influence  whicli  this  argument  ought  to 
have  on  the  constitutional  question,  it  may  not  be  amiss  to  examine 
the  fact  on  which  it  rests.  The  first  trustees  were  undoubtedly 
named  in  the  charter,  by  the  Crown;  but  at  whose  suggestion  were 
they  named?  By  whom  were  they  selected?  The  charter  informs 
us.  Dr.  Wheelock  had  represented,  "that  for  many  weighty  rea- 
sons, it  would  be  expedient  that  the  gentlemen  whom  he  had  already 
nominated,  in  his  last  will,  to  be  trustees  in  America,  should  be  of 
the  corporation  now  proposed."  When,  afterwards,  the  trustees  are 
named  in  the  charter,  can  it  be  doubted  that  the  persons  mentioned 
by  Dr.  Wheelock  in  his  will  were  appointed?  Some  were  probably 
added  by  the  Crown,  with  the  approbation  of  Dr.  Wheelock.  Among 
these,  is  the  doctor  himself.  If  any  others  were  appointed,  at  the 
instance  of  the  Crown,  they  are  the  governor,  three  members  of  the 
Council,  and  the  speaker  of  the  House  of  Representatives  of  the  colony 
of  New  Hampshire.  The  stations  filled  by  these  persons  ought  to 
rescue  them  from  any  other  imputation  than  too  great  a  dependence 
on  the  Crown.  If,  in  the  revolution  that  followed,  they  acted  under 
the  influence  of  this  sentiment,  they  must  have  ceased  to  be  trustees ; 
if  they  took  part  with  their  countrymen,  the  imputation,  which  sus- 
picion might  excite,  would  no  longer  attach  to  them.  The  original 
trustees,  then,  or  most  of  them,  were  named  by  Dr.  Wheelock,  and 
those  who  were  added  to  his  nomination,  most  probably  with  his 
approbation,  were  among  the  most  eminent  and  respectable  individ- 
uals in  New  Hampshire. 

The  only  evidence  which  we  possess  of  the  character  of  Dr.  Whee- 
lock is  furnished  by  this  charter.  The  judicious  means  employed 
for  the  accomplishment  of  his  object,  and  the  success  which  attended 
his  endeavors,  would  lead  to  the  opinion,  that  he  united  a  sound  un- 
derstanding to  that  humanity  and  benevolence  which  suggested  his 
undertaking.  It  surely  cannot  be  assumed  that  his  trustees  were 
selected  without  judgment.  With  as  little  probability  can  it  be  as- 
sumed, that  while  the  light  of  science,  and  of  liberal  principles,  per- 
vades the  whole  community,  these  originally  benighted  trustees 
remain  in  utter  darkness,  incapable  of  participating  in  the  general 
improvement;  that  while  the  human  race  is  rapidly  advancing,  they 
are  stationary.  Eeasoning  a  priori,  we  should  believe  that  learned 
and  intelligent  men,  selected  by  its  patrons  for  the  government  of 
a  literary  institution,  would  select  learned  and  intelligent  men  for 
their  successors;  men  as  well  fitted  for  the  government  of  a  college 
as  those  who  might  be  chosen  by  other  means.  Should  this  reason- 
ing ever  prove  erroneous  in  a  particular  case,  public  opinion,  as  has 
been  stated  at  the  bar,  would  correct  the  institution.  The  mere  pos- 
sibility of  the  contrary  would  not  justify  a  construction  of  the  Con- 
stitution, which  would  exclude  these  contracts  from  the  protection 
of  a  provision  whose  terms  comprehend  them. 

The  opinion  of  the  court,  after  mature  deliberation,  is,  that  this 
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is  a  contract,  the  obligation  of  which  cannot  be  impaired,  without 
violating  the  Constitution  of  the  United  States.  This  opinion  ap- 
pears to  us  to  be  equally  supported  by  reason,  and  by  the  former 
decisions  of  this  court. 

2.  We  next  proceed  to  the  inquiry,  whether  its  obligation  has  been 
impaired  by  those  acts  of  the  Legislature  of  New  Hampshire  to 
which  the  special  verdict  refers. 

From  the  review  of  this  charter  which  has  been  taken,  it  appears 
that  the  whole  power  of  governing  the  college,  of  appointing  and  re- 
moving tutors,  of  fixing  their  salaries,  of  directing  the  course  of 
study  to  be  pursued  by  the  students,  and  of  filling  up  vacancies  cre- 
ated in  their  own  body,  was  vested  in  the  trustees.  On  the  part  of 
the  Crown,  it  was  expressly  stipulated  that  this  corporation,  thus 
constituted,  should  continue  forever;  and  that  the  number  of  trus- 
tees should  forever  consist  of  twelve,  and  no  more.  By  this  contract 
the  Crown  was  bound,  and  could  have  made  no  violent  alteration  in 
its  essential  terms,  without  impairing  its  obligation. 

By  the  Eevolution,  the  duties,  as  well  as  tlie  powers,  of  govern- 
ment devolved  on  the  people  of  New  Hampshire.  It  is  admitted, 
that  among  the  latter  was  comprehended  the  transcendent  power  of 
Parliament,  as  well  as  that  of  the  executive  department.  It  is  too 
clear  to  require  the  support  of  argument,  that  all  contracts  and 
rights  respecting  property  remained  unchanged  by  the  Revolution. 
The  obligations,  then,  which  were  created  by  the  charter  to  Dart- 
mouth College  were  the  same  in  the  new,  that  they  had  been  in  the 
old  government.  The  power  of  the  government  was  also  the  same. 
A  repeal  of  this  charter  at  any  time  prior  to  the  adoption  of  the 
present  Constitution  of  the  United  States,  would  have  been  an  ex- 
traordinary and  unprecedented  act  of  power,  but  one  which  could 
have  been  contested  only  by  the  restrictions  upon  the  Legislature,  to 
be  found  in  the  constitution  of  the  State.  But  the  Constitution  of 
the  United  States  has  imposed  this  additional  limitation,  that  the 
legislature  of  a  State  shall  pass  no  act  "  impairing  the  obligation  of 
contracts." 

It  has  been  already  stated,  that  the  act  "  to  amend  the  charter  and 
enlarge  and  improve  the  corporation  of  Dartmouth  College,"  increases 
the  number  of  trustees  to  twenty-one ;  gives  the  appointment  of  the 
additional  members  to  the  executive  of  the  State;  and  creates  aboard 
of  overseers,  to  consist  of  twenty-five  persons,  of  whom  twenty-one 
are  also  appointed  by  the  executive  of  New  Hampshire,  who  have 
power  to  inspect  and  control  the  most  important^  acts  of  the 
trustees. 

On  the  effect  of  this  law  two  opinions  cannot  be  entertained.  Be- 
tween acting  directly,  and  acting  through  the  agency  of  trustees  and 
overseers,  no  essential  difference  is  perceived.  The  whole  power  of 
governing  the  college  is  transferred  from  trustees,  appointed  accord- 
ing to  the  will  of  the  founder,  expressed  in  the  charter,  to  the  ex- 
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ecutive  of  New  Hampsliire.  The  management  and  application  of  the 
funds  of  this  eleemosynary  institution,  which  are  placed  by  the 
donors  in  the  hands  of  trustees  named  in  the  charter,  and  empow- 
ered to  perpetuate  themselves,  are  placed  by  this  act  under  the 
control  of  the  government  of  the  State.  The  will  of  the  State  is 
substituted  for  the  will  of  the  donors  in  every  essential  operation  of 
the  college.  This  is  not  an  immaterial  change.  The  founders  of  the 
college  contracted,  not  merely  for  the  perpetual  application  of  the 
funds  which  they  gave,  to  the  objects  for  which  those  funds  were 
given;  they  contracted  also  to  secure  that  application  by  the  con- 
stitution of  the  corporation.  They  contracted  for  a  system  which 
should,  so  far  as  human  foresight  can  provide,  retain  forever  the 
government  of  the  literary  institution  they  had  formed,  in  the  hands 
of  persons  approved  by  themselves.  This  system  is  totally  changed. 
The  charter  of  1769  exists  no  longer.  It  is  re-organized;  and  re- 
organized in  such  a  manner  as  to  convert  a  literary  institution, 
moulded  according  to  the  will  of  its  founders,  and  placed  under  the 
control  of  private  literary  men,  into"  a  machine  entirely  subservient 
to  the  will  of  the  government.  This  may  be  for  the  advantage  of  this 
college  in  particular  and  may  be  for  the  advantage  of  literature  in  gen- 
eral ;  but  it  is  not  according  to  the  will  of  the  donors,  and  is  subversive 
of  that  contract  on  the  faith  of  which  their  property  was  given. 

In  the  view  which  has  been  taken  of  this  interesting  case  the  court 
has  confined  itself  to  the  rights  possessed  by  the  trustees,  as  the  as- 
signees and  representatives  of  the  donors  and  founders,  for  the  bene- 
fit of  religion  and  literature.  Yet  it  is  not  clear  that  the  trustees 
ought  to  be  considered  as  destitute  of  such  beneficial  interest  in 
themselves,  as  the  law  may  respect.  In  addition  to  their  being  the 
legal  owners  of  the  property,  and  to  their  having  a  freehold  right  in 
the  powers  confided  to  them,  the  charter  itself  countenances  the  idea 
that  trustees  may  also  be  tutors,  with  salaries.  The  first  president 
was  one  of  the  original  trustees ;  and  the  charter  provides,  that  in 
case  of  vacancy  in  that  office,  "  the  senior  professor  or  tutor,  being 
one  of  the  trustees,  shall  exercise  the  office  of  president,  until  the 
trustees  shall  make  choice  of  and  appoint  a  president."  According 
to  the  tenor  of  the  charter,  then,  the  trustees  might,  without  impro- 
priety, appoint  a  president  and  other  professors  from  their  own  body. 
This  is  a  power  not  entirely  unconnected  with  an  interest.  Even 
if  the  proposition  of  the  counsel  for  the  defendant  were  sustained; 
if  it  were  admitted,  that  those  contracts  only  are  protected  by  the 
Constitution,  a  beneficial  interest  in  which  is  vested  in  the  party 
who  appears  in  court  to  assert  that  interest,  yet  it  is  by  no  means 
clear  that  the  trustees  of  Dartmouth  College  have  no  beneficial  in- 
terest in  themselves.  But  the  court  has  deemed  it  unnecessary  to 
investigate  this  particular  point,  being  of  opinion,  on  general  prin- 
ciples, that  in  these  private  eleemosynary  institutions,  the  body  cor- 
porate,  as  possessing  the  whole  legal  and  equitable  interest,  and 
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completely  representing  the  donors  for  the  purpose  of  executing  the 
trust,  has  rights  which  are  protected  by  the  Constitution. 

It  results  from  this  opinion,  that  the  acts  of  the  Legislature  of 
New  Hampshire,  which  are  stated  in  the  special  verdict  found  in 
this  cause,  are  repugnant  to  the  Constitution  of  the  United  States; 
and  that  the  judgment  on  this  special  verdict  ought  to  have  been  for 
the  plaintiffs.  The  judgment  of  the  State  court  must,  therefore,  be 
reversed.  "• 


CHAELES   EIVER  BEIDGE  v.   WAREEN  BEIDGE. 

{n  Peters,  {U.S.]  420.     1837.) 

Taney,  C.  J.,  delivered  the  opinion  of  the  court :  — 
The  questions  involved  in  this  case  are  of  the  gravest  character, 
and  the  court  have  given  to  them  the  most  anxious  and  deliberate 
consideration.  The  value  of  the  right  claimed  by  the  plaintiffs  is 
large  in  amount ;  and  many  persons  may,  no  doubt,  be  seriously  af- 
fected in  their  pecuniary  interests  by  any  decision  which  the  court 
may  pronounce ;  and  the  questions  which  have  been  raised  as  to  the 
power  of  the  several  States,  in  relation  to  the  corporations  they  have 
chartered,  are  pregnant  with  important  consequences,  not  only  to 
the  individuals  who  are  concerned  in  the  corporate  franchises,  but  to 
the  communities  in  which  they  exist.  The  court  are  fully  sensible 
that  it  is  their  duty,  in  exercising  the  high  powers  conferred  on  them 
by  the  Constitution  of  the  United  States,  to  deal  with  these  great 
and  extensive  interests  with  the  utmost  caution ;  guarding,  so  far  as 
they  have  the  power  to  do  so,  the  rights  of  property,  and  at  the 
same  time  carefully  abstaining  from  any  encroachment  on  the  rights 
reserved  to  the  States. 

It  appears,  from  the  record,  that  in  the  year  1650,  the  Legislature 
of  Massachusetts  granted  to  the  president  of  Harvard  College  "the 
liberty  and  power"  to  dispose  of  the  ferry  from  Charlestown  to 
Boston,  by  lease  or  otherwise,  in  the  behalf,  and  for  the  behoof,  of 
the  college ;  and  that  under  that  grant,  the  college  continued  to  hold 
and  keep  the  ferry,  by  its  lessees  or  agents,  and  to  receive  the  profits 
of  it,  until  1785.  In  the  last-mentioned  year,  a  petition  was  pre- 
sented to  the  Legislature,  by  Thomas  Eussell  and  others,  stating  the 
inconvenience  of  the  transportation  by  ferries,  over  Charles  Eiver, 
and  the  public  advantages  that  would  result  from  a  bridge ;  and 
praying  to  be  incorporated,  for  the  purpose  of  erecting  a  bridge  in 
the  place  where  the  ferry  between  Boston  and  Charlestown  was  then 
kept.  Pursuant  to  this  petition,  the  Legislature,  on  the  9th  of  March, 
1785,  passed  an  act  incorporating  a  company,  by  the  name  of  "The 

1  The  concurring  opinions  of  Stoky  and  Washington,  JJ.,  are  omitted. 
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Proprietors  of  the  Charles  Eiver  Bridge,"  for  the  purposes  men- 
tioned in  the  petition.  Under  this  charter,  the  company  were  em- 
powered to  erect  a  bridge,  in  "  the  place  where  the  ferry  was  then 
kept ; "  certain  tolls  were  granted,  and  the  charter  was  limited  to 
forty  years  from  the  first  opening  of  the  bridge  for  passengers ;  and 
from  the  time  the  toll  commenced,  until  the  expiration  of  this  term, 
the  company  were  to  pay  £200  annually,  to  Harvard  College ;  and 
at  the  expiration  of  forty  years,  the  bridge  was  to  be  the  property 
of  the  Commonwealth;  "saving  (as  the  law  expresses  it)  to  the 
said  college  or  university  a  reasonable  annual  compensation,  for  the 
annual  income  of  the  ferry,  which  they  might  have  received  had  not 
the  said  bridge  been  erected." 

The  bridge  was  accordingly  built,  and  was  opened  for  passengers 
on  the  17th  of  June,  1786.  In  1792,  the  charter  was  extended  to 
seventy  years  from  the  opening  of  the  bridge ;  and  at  the  expiration 
of  that  time,  it  was  to  belong  to  the  Commonwealth.  The  corpora- 
tion have  regularly  paid  to  the  college  the  annual' sum  of  £200,  and 
have  performed  all  of  the  duties  imposed  on  them  by  the  terms  of 
their  charter. 

In  1828,  the  Legislature  of  Massachusetts  incorporated  a  company 
by  the  name  of  "The  Proprietors  of  the  Warren  Bridge,"  for  the 
purpose  of  erecting  another  bridge  over  Charles  Eiver.  This  bridge 
is  only  sixteen  rods,  at  its  commencement  on  the  Charlestown  side, 
from  the  commencement  of  the  bridge  of  the  plaintiffs ;  and  they 
are  about  fifty  rods  apart,  at  their  termination  on  the  Boston  side. 
The  travellers  who  pass  over  either  bridge,  proceed  from  Charles- 
town  square,  which  receives  the  travel  of  many  great  public  roads 
leading  from  the  country,  and  the  passengers  and  travellers  who  go 
to  and  from  Boston  used  to  pass  over  the  Charles  Eiver  Bridge, 
from  and  through  this  square,  before  the  erection  of  the  Warren 
Bridge. 

The  Warren  Bridge,  by  the  terms  of  its  charter,  was  to  be  surren- 
dered to  the  State,  as  soon  as  the  expenses  of  the  proprietors  in 
building  and  supporting  it  should  be  reimbursed;  but  this  period 
was  not,  in  any  event,  to  exceed  six  years  from  the  time  the  com- 
pany commenced  receiving  toll. 

When  the  original  bill  in  this  Case  was  filed,  the  Warren  Bridge 
had  not  been  built ;  and  the  bill  was  filed,  after  the  passage  of  the 
law,  in  order  to  obtain  an  injunction  to  prevent  its  erection,  and  for 
general  relief.  The  bill,  among  other  things,  charged  as  a  ground 
for  relief,  that  the  act  for  the  erection  of  the  Warren  Bridge  impaired 
the  obligation  of  the  contract  between  the  Commonwealth  and  tlie 
proprietors  of  the  Charles  Eiver  Bridge  ;  and  was,  therefore,  repugnant 
to  the  Constitution  of  bhe  United  States.  Afterwards,  a  supplemental 
bill  was  filed,  stating  that  the  bridge  had  then  been  so  far  completed, 
that  it  had  been  opened  for  travel,  and  that  divers  persons  had  passed 
over,  and  thus  ayoidedthe  payment  of  the  toll,  which  would  otherwise 
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have  been  received  by  the  plaintiffs.  The  answer  to  the  supple- 
mental bill  admitted  that  the  bridge  has  been  so  far  completed,  that 
foot  passengers  could  pass ;  but  denied  tliat  any  persons  but  the 
workmen  and  the  superintendents  had  passed  over,  with  their  con- 
sent. In  this  state  of  the  pleadings,  the  cause  came  on  for  hearing 
in  the  supreme  judicial  court  for  the  county  of  Suffolk,  in  the 
Commonwealth  of  Massachusetts,  at  November  term,  1829 ;  and  the 
court  decided,  that  the  act  incorporating  the  Warren  Bsidge  did  not 
impair  the  obligation  of  the  contract  with  the  proprietors  of  the 
Charles  Kiver  Bridge,  and  dismissed  the  complainants'  bill ;  and  the 
case  is  brought  here  by  writ  of  error  from  that  decision.  It  is, 
however,  proper  to  state,  that  it  is  understood  that  the  State  court 
was  equally  divided  upon  the  question ;  and  that  the  decree  dismiss- 
ing the  bill,  upon  the  ground  above  stated,  was  pronounced  by  a 
majority  of  the  court,  for  the  purpose  of  enabling  the  complainants 
to  bring  the  question  for  decision  before  this  court. 

In  the  argument  Tiere,  it  was  admitted,  that  since  the  filing  of  the 
supplemental  bill  a  sufficient  amount  of  toll  had  been  reserved  by 
the  proprietors  of  the  Warren  Bridge  to  reimburse  all  their  ex- 
penses, and  that  the  bridge  is  now  the  property  of  the  State,  and 
has  been  made  a  free  bridge ;  and  that  the  value  of  the  franchise 
granted  to  the  proprietors  of  the  Charles  Eiver  Bridge  has  by  this 
means  been  entirely  destroyed.  If  the  complainants  deemed  these 
facts  material,  they  ought  to  have  been  brought  before  the  State 
court,  by  a  supplemental  bill ;  and  this  court,  in  pronouncing  its 
judgment,  cannot  regularly  notice  them.  But  in  the  view  which  the 
court  take  of  this  subject,  these  additional  circumstances  would  not 
in  any  degree  influence  their  decision.  And  as  they  are  conceded  to 
be  true,  and  the  case  has  been  argue.d  on  that  ground,  and  the  con- 
troversy has  been  for  a  long  time  pending,  and  all  parties  desire  a 
final  end  of  it ;  and  as  it  is  of  importance  to  them  that  the  princi- 
ples on  which  this  court  decide  should  not  be  misunderstood ;  the 
case  will  be  treated,  in  the  opinion  now  delivered,  as  if  these  ad- 
mitted facts  were  regularly  before  us. 

A  good  deal  of  evidence  has  been  offered,  to  show  the  nature  and 
extent  of  the  ferry-right  granted  to  the  college,  and  also  to  show 
the  rights  claimed  by  the  proprietors  of  the  bridge,  at  different 
times,  by  virtue  of  their  charter ;  and  the  opinions  entertained  by 
committees  of  the  Legislature,  and  others,  upon  that  subject.  But  as 
these  circumstances  do  not  affect  the  judgment  of  this  court,  it  is 
unnecessary  to  recapitulate  them. 

The  plaintiffs  in  error  insist,  mainly,  upon  two  grounds :  — 
1st.  That  by  virtue  of  the  grant  of  1650,  Harvard  College  was  en- 
titled, in  perpetuity,  to  the  right  of  keeping  a  ferry  between  Charles- 
town  and  Boston  ;  that  this  right  was  exclusive ;  and  that  the  Legis- 
lature had  not  the  power  to  establish  another  ferry  on  the  same  line 
of  travel,  because  it  would  infringe  the  rights  of  the  college;  and 
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that  these  rights,  upon  the  erection  of  the  bridge  in  the  place  of  the 
ferry,  under  the  charter  of  1785,  were  transferred  to,  and  became 
vested  in  "The  Proprietors  of  the  Charles  Eiver  Bridge;"  and  that 
under  and  by  virtue  of  this  transfer  of  the  ferry-right,  the  rights  of 
the  bridge  company  were  as  exclusive  in  that  line  of  travel  as  the 
rights  of  the  ferry.  2d.  That  independently  of  the  ferry-right,  the 
acts  of  the  Legislature  of  Massachusetts,  of  1785  and  1792,  by  their 
true  construction,  necessarily  implied,  that  the  Legislature  would 
not  authorize  another  bridge,  and  especially,  a  free  one,  by  the  side 
of  this,  and  placed  in  the  same  line  of  travel,  whereby  the  franchise 
granted  to  the  "  Proprietors  of  the  Charles  River  Bridge,"  should  be 
rendered  of  no  value ;  and  the  plaintiffs  in  error  contend,  that  the 
grant  of  the  ferry  to  the  college,  and  of  the  charter  to  the  proprietors 
of  the  bridge,  are  both  contracts  on  the  part  of  the  State ;  and  that 
the  law  authorizing  the  erection  of  the  Warren  Bridge  in  1828  im- 
pairs the  obligation  of  one  or  both  of  these  contracts. 

It  is  very  clear,  that  in  the  form  in  which  this  case  comes  before 
us  (being  a  writ  of  error  to  a  State  court),  the  plaintiffs,  in  claiming 
under  either  of  these  rights,  must  place  themselves  on  the  ground  of 
contract,  and  cannot  support  themselves  upon  the  principle  that 
the  law  divests  vested  rights.  It  is  well  settled,  by  the  decision  of 
this  court,  that  a  State  law  may  be  retrospective  in  its  character,  and 
may  divest  vested  rights,  and  yet  not  violate  the  Constitution  of  the 
United  States,  unless  it  also  impairs  the  obligation  of  a  contract. 
In  Satterlee  v.  Matthewson  (2  Pet.  413),  this  court,  in  speaking  of 
the  State  law  then  before  them,  and  interpreting  the  article  in  the 
Constitution  of  the  United  States  which  forbids  the  States  to  pass 
laws  impairing  the  obligation  of  contracts,  uses  the  following  lan- 
guage ;  "  It  (the  State  law)  is  said  to  be  retrospective ;  be  it  so. 
But  retrospective  laws  which  do  not  impair  the  obligation  of  con- 
tracts, or  partake  of  the  character  of  Ex  post  facto  laws,  are  not 
condemned  or  forbidden  by  any  part  of  that  instrument "  (the  Con- 
stitution of  the  United  States).  And  in  another  passage  in  the 
same  case,  the  court  say:  "The  objection,  however,  most  pressed 
upon  the  court,  and  relied  upon  by  the  counsel  for  the  plaintiff  in 
error,  was,  that  the  effect  of  this  act  was  to  divest  rights  which  were 
vested  by  law  in  Satterlee.  There  is,  certainly,  no  part  of  the  Con- 
stitution of  the  United  States  which  applies  to  a  State  law  of  this 
description  ;  nor  are  we  aware  of  any  decision  of  this,  or  of  any  cir- 
cuit court,  which  has  condemned  such  a  law,  upon  this  ground,  pro- 
vided its  effect  be  not  to  impair  the  obligation  of  a  contract."  The 
same  principles  were  re-affirmed  in  this  court,  in  the  late  case  of 
Watson  and  others  v.  Mercer,  decided  in  1834  (8  Pet.  110):  "As  to 
the  fitst  point "  say  the  court,  "  it  is  clear,  that  this  court  has  no  right 
to  pronounce  an  act  of  the  State  Legislature  void,  as  contrary  to  the 
Constitution  of  the  United  States,  from  the  mere  fact,  that  it  divests 
antecedent  vested    rights    of  property.     The   Constitution    of    the 
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United  States  does  not  prohibit  the  States  from  passing  retrospec- 
tive laws,  generally,  but  only  ex  post  facto  laws." 

After  these  solemn  decisions  of  this  court,  it  is  apparent  that  the 
plaintiffs  in  error  cannot  sustain  themselves  here,  either  upon  tlae 
ferry-right,  or  the  charter  to  the  bridge,  upon  the  ground  that  vested 
rights  of  property  have  been  divested  by  the  Legislature.  And 
whether  they  claim  under  the  ferry-right,  or  the  charter  to  the 
bridge,  they  must  show  that  the  title  vi^hich  they  claim  was  acquired 
by  contract,  and  that  the  terms  of  that  contract  have  been  violated 
by  the  charter  to  the  Warren  Bridge.  In  other  words,  they  must 
show,  that  the  State  had  entered  into  a  contract  with  them,  or  those 
under  whom  they  claim,  not  to  establish  a  free  bridge  at  the  place 
where  the  Warren  Bridge  is  erected.  Such,  and  such  only,  are  the 
principles  upon  which  the  plaintiffs  in  error  can  claim  relief  in  this  case. 

The  nature  and  extent  of  the  ferry-right  granted  to  Harvard  Col- 
lege, in  1650,  must  depend  upon  the  laws  of  Massachusetts ;  and 
the  character  and  extent  of  this  right  has  been  elaborately  discussed 
at  the  bar.  But  in  the  view  which  the  court  take  of  the  case  before 
them,  it  is  not  necessary  to  express  any  opinion  on  these  questions. 
For,  assuming  that  the  grant  to  Harvard  College,  and  the  charter  to 
the  bridge  company,  were  both  contracts,  and  that  the  ferry-right 
was  as  extensive  and  exclusive  as  the  plaintiffs  contend  for,  still 
they  cannot  enlarge  privileges  granted  to  the  bridge,  unless  it  can  be 
shown,  that  the  rights  of  Harvard  College  in  this  ferry  have,  by 
assignment,  or  in  some  other  way,  been  transferred  to  the  proprie- 
tors of  the  Charles  Eiver  Bridge,  and  still  remain  in  existence,  vested 
in  them,  to  the  same  extent  with  that  in  which  they  were  held  and 
enjoyed  by  the  college,  before  the  bridge  was  built. 

It  has  been  strongly  pressed  upon  the  court,  by  the  plaintiffs  in 
error,  that  these  rights  are  still  existing,  and  are  now  held  by  the 
proprietors  of  the  bridge.  If  this  franchise  still  exists,  there  must 
be  somebody  possessed  of  authority  to  use  it,  and  to  keep  the  ferry. 
Who  could  now  lawfully  set  up  a  ferry,  where  the  old  one  was  kept  ? 
The  bridge  was  built  in  the  same  place,  and  its  abutments  occupied 
the  landings  of  the  ferry.  The  transportation  of  passengers  in 
boats,  from  landing  to  landing,  was  no  longer  possible,  and  the  ferry 
was  as  effectually  destroyed  as  if  a  convulsion  of  nature  had  made 
there  a  passage  of  dry  land.  The  ferry,  then,  of  necessity,  ceased  to 
exist,  as  soon  as  the  bridge  was  erected ;  and  when  the  ferry  itself 
was  destroyed,  how  can  rights  which  were  incident  to  it  be  supposed 
to  survive  ?  The  exclusive  privileges,  if  they  had  such,  must  follow 
the  fate  of  the  ferry,  and  can  have  no  legal  existence  without  it ; 
and  if  the  ferry-right  had  been  assigned  by  the  college,  in  due  and 
legal  form,  to  the  proprietors  of  the  bridge,  they  themselves  extin- 
guished that  right,  when  they  erected  the  bridge  in  its  place.  It 
is  not  supposed  by  any  one  that  the  bridge  company  have  a  right  to 
keep  a  ferry.    No  such  right  is  claimed  for  them,  nor  can  be  claimed 
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for  them,  under  their  charter  to  erect  a  bridge ;  and  it  is  difficult 
to  imagine,  how  ferry-rights  can  be  held  by  a  corporation,  or  an  in- 
dividual, who  have  no  right  to  keep  a  ferry.  It  is  clear  that  the 
incident  mast  follow  the  fate  of  the  principal,  and  the  privilege  con- 
nected with  property  cannot  survive  the  destruction  of  the  property ; 
and  if  the  ferry-right  in  Harvard  College  was  exclusive,  and  had 
been  assigned  to  the  proprietors  of  the  bridge,  the  privilege  of  ex- 
clusion could  not  remain  in  the  hands  of  their  assignees,  if  those 
assignees  destroyed  the  ferry. 

Upon  what  ground  can  the  plaintiffs  in  error  contend  that  the 
ferry-rights  of  the  college  have  been  transferred  to  the  proprietors 
of  the  bridge  ?  If  they  have  been  thus  transferred,  it  must  be  by 
some  mode  of  transfer  known  to  the  law ;  and  the  evidence  relied  on 
to  prove  it  can  be  pointed  out  in  the  record.  How  was  it  trans- 
ferred ?  It  is  not  suggested,  that  there  ever  was,  in  point  of  fact,  a 
deed  of  conveyance  executed  by  the  college  to  the  bridge  company. 
Is  there  any  evidence  in  the  record  from  which  such  a  conveyance 
may,  upon  legal  principle,  be  presumed  ?  The  testimony  before  the 
court,  so  far  from  laying  the  foundation  for  such  a  presumption, 
repels  it,  in  the  most  .positive  terms.  The  petition  to  the  Legisla- 
ture, in  1785,  on  which  the  charter  was  granted,  does  not  suggest  an 
assignment,  nor  any  agreement  or  consent  on  the  part  of  the  college ; 
and  the  petitioners  do  not  appear  to  have  regarded  the  wishes  of  that 
institution  as  by  any  means  necessary  to  ensure  their  success.  They 
place  their  application  entirely  on  considerations  of  public  interest 
and  public  convenience,  and  the  superior  advantages  of  a  communi- 
cation across  Charles  Eiver,  by  a  bridge  instead  of  a  ferry.  The 
Legislature,  in  granting  the  charter,  show  by  the  language  of  the  law, 
that  they  acted  on  the  principles  assumed  by  the  petitioners.  The 
preamble  recites  that  the  bridge  "  will  be  of  great  public  utility ; " 
and  that  is  the  only  reason  they  assign  for  passing  the  law  which 
incorporates  this  company.  The  validity  of  the  charter  is  not  made 
to  depend  on  the  consent  of  the  college,  nor  of  any  assignment  or 
surrender  on  their  part ;  and  the  Legislature  deal  with  the  subject,  as 
if  it  were  one  exclusively  within  their  own  power,  and  as  if  the  ferry- 
right  were  not  to  be  transferred  to  the  bridge  company,  but  to  be 
extinguished ;  and  they  appear  to  have  acted  on  the  principle,  that 
the  State,  by  virtue  of  its  sovereign  powers  and  eminent  domain,  had 
a  right  to  take  away  the  franchise  of  the  ferry,  because,  in  their  judg- 
ment, the  public  interest  and  convenience  would  be  better  promoted 
by  a  bridge  in  the  same  place ;  and  iipon  that  principle,  they  proceed 
to  make  a  pecuniary  compensation  to  the  college,  for  the  franchise 
thus  taken  away ;  and  as  there  is  an  express  reservation  of  a  contin- 
uing pecuniary  compensation  to  the  college,  when  the  bridge  shall 
become  the  property  of  the  State,  and  no  provision  whatever  for  the 
restoration  of  the  ferry-right,  it  is  evident  that  no  such  right  was 
intended  to  be  reserved  or  continued.     The  ferry,  with  all  its  privi- 
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leges,  was  intended  to  be  forever  at  an  end,  and  a  compensation  iu 
money  was  given  in  lieu  of  it.  The  college  acquiesced  in  this  arrange- 
ment, and  there  is  proof,  in  the  record,  that  it  was  all  done  with 
their  consent.  Can  a  deed  of  assignment  to  the  bridge  company, 
which  would  keep  alive  the  ferry-rights  in  their  hands,  be  presumed, 
under  such  circumstances  ?  Do  not  the  petition,  the  law  of  incor- 
poration, and  the  consent  of  the  college  to  the  pecuniary  provision 
made  for  it,  in  perpetuity,  all  repel  the  notion  of  an  assignment  of  its 
rights  to  the  bridge  company,  and  prove  that  every  party  to  this  pro- 
ceeding intended  that  its  franchises,  whatever  they  were,  should  be 
resumed  by  the  State,  and  be  no  longer  held  by  any  individual  or 
corporation  ?  With  such  evidence  before  us,  there  can  be  no  ground 
for  presuming  a  conveyance  to  the  .plaintiffs.  There  was  no  reason 
for  such  a  conveyance;  there  was  every  reason  against  it;  and  the 
arrangements  proposed  by  the  charter  to  the  bridge  could  not  have 
been  carried  into  full  effect,  unless  the  rights  of  the  ferry  were 
entirely  extinguished. 

It  is  however  said,  that  the  payment  of  the  £200  a  year  to  the 
college,  as  provided  for  in  the  law,  gives  to  the  proprietors  of  the 
bridge  an  equitable  claim  to  be  treated  as  the  assignees  of  their  inter- 
est ;  and  by  substitution,  upon  chancery  principles,  to  be  clothed  vv^ith 
all  their  rights.  The  answer  to  this  argument  is  obvious.  This 
annual  sum  was  intended  to  be  paid  out  of  the  proceeds  of  the  tolls 
which  the  company  were  authorized  to  collect.  The  amount  of  the 
tolls,  it  must  be  presumed,  was  graduated  with  a  view  to  this  incum- 
brance, as  well  as  to  every  other  expenditure  to  which  the  company 
might  be  subjected,  under  the  provisions  of  their  charter.  The  tolls 
were  to  be  collected  from  the  public,  and  it  was  intended  that  the 
expense  of  the  annuity  to  Harvard  College  should  be  borne  by  the 
public;  a.nd  it  is  manifest  that  it  was  so  borne,  from  the  amount 
which  it  is  admitted  they  received,  until  the  Warren  Bridge  was 
erected.  Their  agreement,  therefore,  to  pay  that  sum  can  give  them 
no  equitable  right  to  be  regarded  as  the  assignees  of  the  college,  and 
certainly  can  furnish  no  foundation  for  presuming  a  conveyance; 
and  as  the  proprietors  of  the  bridge  are  neither  the  legal  nor  equita- 
ble assignees  of  the  college,  it  is  not  easy  to  perceive  how  the  ferry 
franchise  can  be  invoked  in  aid  of  their  claims,  if  it  were  even  still  a 
subsisting  privilege,  and  had  not  been  resumed  by  the  State,  for  the 
purpose  of  building  a  bridge  in  its  place. 

Neither  can  the  extent  of  the  pre-existing  ferry-right,  whatever  it 
may  have  been,  have  any  influence  upon  the  construction  of  the 
written  charter  for  the  bridge.  It  does  not  by  any  means  follow, 
that  because  the  legislative  power  of  Massachusetts,  in  1650,  may 
have  granted  to  a  justly-favored  seminary  of  learning,  the  exclusive 
right  of  ferry  between  Boston  and  Charlestown,  they  would,  in  1785, 
give  the  same  extensive  privilege  to  another  corporation,  who  were 
about  to  erect  a  bridge  in  the  same  place. 
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The  fact  that  such  a  right  was  granted  to  the  college,  cannot,  by 
any  sound  rule  of  construction,  be  used  to  extend  the  privileges  of  the 
bridge  company  beyond  what  the  words  of  the  charter  naturally  and 
legally  import,  Increased  population,  longer  experience  in  legisla- 
tion, the  different  character  of  the  corporations  which  owned  the 
ferry  from  that  which  owned  the  bridge,  might  well  have  induced  a 
change  in  the  policy  of  the  State  in  this  respect ;  and  as  the  fran- 
chise of  the  ferry,  and  that  of  the  bridge,  are  different  in  their  na- 
ture, and  were  each  established  by  separate  grants,  which  have  no 
words  to  connect  the  privileges  of  the  one  with  the  privileges  of  the 
other,  there  is  no  rule  of  legal  interpretation  which  would  authorize 
the  court  to  associate  these  grants  together,  and  to  infer  that  any 
privilege  was  intended  to  be  given  to  the  bridge  company,  merely 
because  it  had  been  conferred  on  the  ferry.  The  charter  to  the  bridge 
is  a  written  instrument  which  must  speak  for  itself,  and  be  inter- 
preted by  its  own  terms. 

This  brings  us  to  the  act  of  the  Legislature  of  Massachusetts  of 
1785,  by  which  the  plaintiffs  were  incorporated  by  the  name  of  "  The 
Proprietors  of  the  Charles  River  Bridge ; "  and  it  is  here,  and  in  the 
law  of  1792,  prolonging  their  charter,  that  we  must  look  for  the 
extent  and  nature  of  the  franchise  conferred  upon  the  plaintiffs. 
Much  has  been  said  in  the  argument  of  the  principles  of  construction 
by  which  this  law  is  to  be  expounded,  and  what  undertakings,  on  the 
part  of  the  State,  may  be  implied.  The  court  think  there  can  be  no 
serious  difficulty  on  that  head.  It  is  the  grant  of  certain  franchises, 
by  the  public,  to  a  private  corporation,  and  in  a  matter  where  the 
public  interest  is  concerned.  The  rule  of  construction  in  such  cases 
is  well  settled,  both  in  England,  and  by  the  decisions  of  our  own 
tribunals.  In  the  case  of  the  Proprietors  of  the  Stourbridge  Canal  v. 
Wlieeley  and  others  (2  B.  &  Ad.  793),  the  court  say,  "  The  canal  hav- 
ing been  made  under  an  act  of  Parliament,  the  rights  of  the  plaintiffs 
are  derived  entirely  from  that  act.  This,  like  many  other  cases,  is  a 
bargain  between  a  company  of  adventurers  and  the  public,  the  terms 
of  which  are  expressed  in  the  statute ;  and  the  rule  of  construction  in 
all  such  cases  is  now  fully  established  to  be  this,  —  that  any  ambi- 
guity in  the  terms  of  the  contract  must  operate  against  the  adven- 
turers, and  in  favor  of  the  public,  and  the  plaintiffs  can  claim  nothing 
that  is  not  clearly  given  them  by  the  act."  And  the  doctrine  thus 
laid  down  is  abundantly  sustained  by  the  authorities  referred  to  in 
this  decision.  The  case  itself  was  as  strong  a  one  as  could  well  be 
imagined,  for  giving  to  the  canal  company,  by  implication,  a  right  to 
the  tolls  they  demanded.  Their  canal  had  been  used  by  the  defend- 
ants, to  a  very  considerable  extent,  in  transporting  large  quantities 
of  coal.  The  rights  of  all  persons  to  navigate  the  canal  were  ex- 
pressly secured  by  the  act  of  Parliament ;  so  that  the  company  could 
not  prevent  them  from  using  it,  and  the  toll  demanded  was  admitted 
to  be  reasonable.  Yet,  as  they  only  used  one  of  the  levels  of  the 
VOL,  1—33 


514  CHARLES    RIVER   BRIDGE   V.    WARREN   BRIDGE.       [CHAP.  XHI. 

canal,  and  did  not  pass  through  the  locks  ;  and  the  statute,  in  giving 
the  right  to  exact  toll,  had  given  it  for  articles  which  passed  "  through 
any  one  or  more  of  the  locks,"  and  had  said  nothing  as  to  toll  for 
navigating  one  of  the  levels ;  the  court  held,  that  the  right  to  demand 
toll,  in  the  latter  ease,  could  not  be  implied,  and  that  the  company- 
were  not  entitled  to  recover  it.  This  was  a  fair  case  for  an  equita- 
ble construction  of  the  act  of  incorporation,  and  for  an  implied  grant, 
if  such  a  rule  of  construction  could  ever  be  permitted  in  a  law  of  that 
description.  For  the  canal  had  been  made  at  the  expense  of  the  com- 
pany; the  defendants  had  availed  themselves  of  the  fruits  of  their 
labors,  and  used  the  canal  freely  and  extensively  for  their  own  profit. 
Still,  the  right  to  exact  toll  could  not  be  implied,  because  such  a 
privilege  was  not  found  in  the  charter. 

Borrowing,  as  we  have  done,  our  system  of  jurisprudence  from  the 
English  law ;  and  having  adopted,  in  every  other  case,  civil  and 
criminal,  its  rules  for  the  construction  of  statutes ;  is  there  anything 
in  our  local  situation,  or  in  the  nature  of  our  political  institutions, 
which  should  lead  us  to  depart  from  the  principle,  where  corporations 
are  concerned  ?  Are  we  to  apply  to  acts  of  incorporation  a  rule  of 
construction  differing  from  that  of  the  English  law,  and,  by  impli- 
cation, make  the  terms  of  a  charter,  in  one  of  the  States,  more  un- 
favorable to  the  public,  than  upon  an  act  of  Parliament,  framed  in 
the  same  words,  would  be  sanctioned  in  an  English  court?  Can  any 
good  reason  be  assigned,  for  excepting  this  particular  class  of  cases 
from  the  operation  of  the  general  principle ;  and  for  introducing  a 
new  and  adverse  rule  of  construction,  in  favor  of  corporations,  while 
we  adopt  and  adhere  to  the  rules  of  construction  known  to  the  Eng- 
lish common  law,  in  every  other  case,  without  exception  ?  We  think 
not ;  and  it  would  present  a  singular  spectacle,  if,  while  the  courts  in 
England  are  restraining,  within  the  strictest  limits,  the  spirit  of 
monopoly  and  exclusive  privileges  in  nature  of  monopolies,  and  con- 
fining corporations  to  the  privileges  plainly  given  to  them  in  their 
charter,  the  courts  of  this  country  should  be  found  enlarging  these 
privileges  by  implication ;  and  construing  a  statute  more  unfavorably 
to  the  public,  and  to  the  rights  of  community,  than  would  be  done  in 
a  like  case  in  an  English  court  of  justice. 

But  we  are  not  now  left  to  determine,  for  the  first  time,  the  rules 
by  which  public  grants  are  to  be  construed  in  this  country.  The  sub- 
ject has  already  been  considered  in  this  court;  and  the  rule  of  con- 
struction, above  stated,  fully  established.  In  the  case  of  the  United 
States  V.  Arredondo  (8  Pet.  738),  the  leading  cases  upon  this  subject 
are  collected  together  by  the  learned  judge  who  delivered  the  opinion 
of  the  court ;  and  the  principle  recognized,  that  in  grants  by  the  pub- 
lic nothing  passes  by  implication.  The  rule  is  still  more  clearly  and 
plainly  stated  in  the  case  of  Jackson  v.  Lamphire  (3  Pet.  289).  That 
was  a  grant  of  land  by  the  State ;  and  in  speaking  of  this  doctrine  of 
implied  covenants,  in  grants  by  the  State,  the  court  use  the  follow- 
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ing  language,  which  is  strikingly  applicable  to  the  case  at  bar :  "The 
only  contract  made  by  the  State  is  the  grant  to  John  Cornelius,  his 
heirs  and  assigns,  of  the  land  in  question.  The  patent  contains  no 
covenant  to  do,  or  not  to  do,  any  further  act  in  relation  to  the  land ; 
and  we  do  not  feel  ourselves  at  liberty,  in  this  case,  to  create  one  by 
implication.  The  State  has  not,  by  this  act,  impaired  the  force  of  the 
grant;  it  does  not  profess  or  attempt  to  take  the  land  from  the 
assigns  of  Cornelius,  and  give  it  to  one  not  claiming  under  him ; 
neither  does  the  award  produce  that  effect ;  the  grant  remains  in  full 
force ;  the  property  conveyed  is  held  by  his  grantee,  and  the  State 
asserts  no  claim  to  it."  The  same  rule  of  construction  is  also  stated 
in  the  case  of  Beaty  v.  Lessee  of  Knowler  (4  Pet.  168),  decided  in  this 
court  in  1830.  In  delivering  their  opinion  in  that  case,  the  court  say : 
"  That  a  corporation  is  strictly  limited  to  the  exercise  of  those  pow- 
ers which  are  specifically  conferred  on  it,  will  not  be  denied.  The 
exercise  of  the  corporate  franchise,  being  restrictive  of  individual 
rights,  cannot  be  extended  beyond  the  letter  and  spirit  of  the  act  of 
incorporation." 

But  the  case  most  analogous  to  this,  and  in  which  the  question  came 
more  directly  before  the  court,  is  the  case  of  the  Providence  Bank  v. 
Billings  (4  Pet.  514),  which  was  decided  in  1830.  In  that  case,  it 
appeared  that  the  Legislature  of  Rhode  Island  had  chartered  the 
bank,  in  the  usual  form  of  such  acts  of  incorporation.  The  charter 
contained  no  stipulation  on  the  part  of  the  State,  that  it  would  not 
impose  a  tax  on  the  bank,  nor  any  reservation  of  the  right  to  do  so. 
It  was  silent  on  this  point.  Afterwards,  a  law  was  passed  imposing 
a  tax  on  all  banks  in  the  State ;  and  the  right  to  impose  this  tax  was 
resisted  by  the  Providence  Bank,  upon  the  ground,  that  if  the  State 
could  impose  a  tax,  it  might  tax  so  heavily  as  to  render  the  franchise 
of  no  value,  and  destroy  the  institution ;  that  the  charter  was  a  con- 
tract, and  that  a  power  which  may  in  effect  destroy  the  charter  is 
inconsistent  with  it,  and  is  impliedly  renounced  by  granting  it.  But 
the  court  said,  that  the  taxing  power  was  of  vital  importance,  and 
essential  to  the  existence  of  government;  and  that  the  relinquish- 
ment of  such  a  power  is  never  to  be  assumed.  And  in  delivering 
the  opinion  of  the  court,  the,  late  chief  justice  states  the  principle  in 
the  following  clear  and  emphatic  language.  Speaking  of  the  taxing 
power,  he  says,  "As  the  whole  community  is  interested  in  retaining 
it  undiminished,  that  community  has  a  right  to  insist  that  its  aban- 
donment ought  not  to  be  presumed,  in  a  case  in  which  the  deliberate 
purpose  of  the  State  to  abandon  it  does  not  appear."  The  case  now 
before  the  court  is,  in  principle,  precisely  the  same.  It  is  a  charter 
from  a  State ;  the  act  of  incorporation  is  silent  in  relation  to  the 
contested  power.  The  argument  in  favor  of  the  proprietors  of  the 
Charles  River  Bridge  is  the  same  almost  in  words  with  that  used  by 
the  Providence  Bank ;  that  is,  that  the  power  claimed  by  the  State, 
if  it  exists,  may  be  so  used  as  to  destroy  the  value  of  the  franchise 
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they  have  granted  to  the  corporation.  The  argument  must  receive 
the  same  answer ;  and  the  fact  that  the  power  had  been  already  exer- 
cised, so  as  to  destroy  the  value  of  the  franchise,  cannot  in  any 
degree  affect  the  principle.  The  existence  of  the  power  does  not,  and 
cannot,  depend  upon  the  circumstance  of  its  having  been  exercised 
or  not. 

It  may,  perhaps,  be  said,  that  in  the  case  of  the  Providence  Bank, 
this  court  were  speaking  of  the  taxing  power ;  which  is  of  vital  im- 
portance to  the  very  existence  of  every  government.  But  the  object 
and  end  of  all  government  is  to  promote  the  happiness  and  prosper- 
ity of  the  community  by  which  it  is  established  ;  and  it  can  never  be 
assumed,  that  the  government  intended  to  diminish  its  power  of 
accomplishing  the  end  for  which  it  was  created.  And  in  a  country 
like  ours,  free,  active,  and  enterprising,  continually  advancing  in 
numbers  and  wealth,  new  channels  of  communication  are  daily  found 
necessary,  both  for  travel  and  trade,  and  are  essential  to  the  com- 
fort, convenience,  and  prosperity  of  the  people.  A  State  ought  never 
to  be  presumed  to  surrender  this  power,  because,  like  the  taxing 
power,  the  whole  community  have  an  interest  in  preserving  it  un- 
diminished. And  when  a  corporation  alleges,  that  a  State  has  sur- 
rendered, for  seventy  years,  its  power  of  improvement  and  public 
accommodation,  in  a  great  and  important  line  of  travel,  along  which 
a  vast  number  of  its  citizens  must  daily  pass,  the  community  have 
a  right  to  insist,  in  the  language  of  this  court  above  quoted,  "  that 
its  abandonment  ought  not  to  be  presumed,  in  a  case  in  which  the 
deliberate  purpose  of  the  State  to  abandon  it  does  not  appear."  The 
continued  existence  of  a  government  would  be  of  no  great  value,  if, 
by  implications  and  presumptions,  it  was  disarmed  of  the  powers 
necessary  to  accomplish  the  ends  of  its  creation,  and  the  functions 
it  was  designed  to  perform  transferred  to  the  hands  of  privileged  cor- 
porations. The  rule  of  construction  announced  by  the  court  was  not 
confined  to  the  taxing  power,  nor  is  it  so  limited,  in  the  opinion  de- 
livered. On  the  contrary,  it  was  strictly  placed  on  the  ground  that 
the  interests  of  the  community  were  concerned  in  preserving,  undim- 
inished, the  power  then  in  question ;  and  whenever  any  power  of  the 
State  is  said  to  be  surrendered  or  diminished,  whether  it  be  the  taxing 
power  or  any  other  affecting  the  public  interest,  the  same  principle  ap- 
plies, and  the  rule  of  construction  must  be  the  same.  No  one  will 
question  that  the  interests  of  the  great  body  of  the  people  of  the  State 
would,  in  this  instance,  be  affected  by  the  surrender  of  this  great 
line  of  travel  to  a  single  corporation,  with  the  right  to  exact  toll, 
and  exclude  competition,  for  seventy  years.  While  the  rights  of 
private  property  are  sacredly  guarded,  we  must  not  forget  that  the 
community  also  have  rights,  and  that  the  happiness  and  well-being 
of  every  citizen  depends  on  their  faithful  preservation. 

Adopting  the  rule  of  construction  above  stated  as  the  settled  one, 
we  proceed  to  apply  it  to  the  charter  of  1785,  to  the  proprietors  of 


CHAP.  Xm.]      CHARLES  KIVER  BRIDGE   V.   WARREN  BRIDGE.  517 

the  Charles  River  Bridge.  This  act  of  incorporation  is  in  the  usual 
form,  and  the  privileges  such  as  are  commonly  given  to  corporations 
of  that  kind.  It  confers  on  them  the  ordinary  faculties  of  a  corpo- 
ration, for  the  purpose  of  building  the  bridge;  and  establishes  cer- 
tain rates  of  toll,  which  the  company  are  authorized  to  take ;  this  is 
the  whole  grant.  There  is  no  exclusive  privilege  given  to  them 
over  the  waters  of  Charles  River,  above  or  below  their  bridge ;  no 
right  to  erect  another  bridge  themselves,  nor  to  prevent  other  per- 
sons from  erecting  one  ;  no  engagement  from  the  State,  that  another 
shall  not  be  erected ;  and  no  undertaking  not  to  sanction  competi- 
tion, nor  to  make  improvements  that  may  diminish  the  amount  of 
its  income.  Upon  all  these  subjects,  the  charter  is  silent ;  and  noth- 
ing is  said  in  it  about  a  line  of  travel,  so  much  insisted  on  in  the 
argument,  in  which  they  are  to  have  exclusive  privileges.  No  words 
are  used  from  which  an  intention  to  grant  any  of  these  rights  can 
be  inferred ;  if  the  plaintiff  is  entitled  to  them,  it  must  be  implied, 
simply,  from  the  nature  of  the  grant ;  and  cannot  be  inferred  from 
the  words  by  which  the  grant  is  made. 

The  relative  position  of  the  Warren  Bridge  has  already  been  de- 
scribed. It  does  not  interrupt  the  passage  over  the  Charles  River 
Bridge,  nor  make  the  way  to  it,  or  from  it,  less  convenient.  None  of 
the  faculties  or  franchises  granted  to  that  corporation  have  been 
revoked  by  the  Legislature ;  and  its  right  to  take  the  tolls  granted 
by  the  charter  remains  unaltered.  In  short,  all  the  franchises  and 
rights  of  property  enumerated  in  the  charter,  and  there  mentioned 
to  have  been  granted  to  it,  remain  unimpaired.  But  its  income  is 
destroyed  by  the  Warren  Bridge ;  which,  being  free,  draws  off  the 
passengers  and  property  which  would  have  gone  over  it,  and  renders 
their  franchise  of  no  value.  This  is  the  gist  of  the  complaint ;  for 
it  is  not  pretended,  that  the  erection  of  the  Warren  Bridge  would 
have  done  them  any  injury,  or  in  any  degree  affected  their  right  of 
property,  if  it  had  not  diminished  the  amount  of  their  tolls.  In 
order,  then,  to  entitle  themselves  to  relief,  it  is  necessary  to  show 
that  the  Legislature  contracted  not  to  do  the  act  of  which  they  com- 
plain; and  that  they  impaired,  or  in  other  words,  violated,  that 
contract,  by  the  erection  of  the  Warren  Bridge. 

The  inquiry,  then  is.  Does  the  charter  contain  such  a  contract  on 
the  part  of  the  State  ?  Is  there  any  such  stipulation  to  be  found  in 
that  instrument?  It  must  be  admitted  on  all  hands  that  there  is 
none ;  no  words  that  even  relate  to  another  bridge,  or  to  the  dimi- 
nution of  their  tolls,  or  to  the  line  of  travel.  If  a  contract  on  that 
subject  can  be  gathered  from  the  charter,  it  must  be  by  implication ; 
and  cannot  be  found  in  the  words  used.  Can  such  an  agreement  be 
implied?  The  rule  of  construction  before  stated  is  an  answer  to 
the  question :  in  charters  of  this  description,  no  rights  are  taken 
from  the  public,  or  given  to  the  corporation,  beyond  those  which  the 
words  of  the  charter,  by  their  natural  and  proper  construction,  pur- 
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port  to  convey.  There  are  no  words  which  import  such  a  contract 
as  the  plaintiffs  in  error  contend  for,  and  none  can  be  implied ;  and 
the  same  answer  must  be  given  to  them  that  was  given  by  this  court 
to  Providence  Bank.  The  whole  community  are  interested  in  this 
inquiry,  and  they  have  a  right  to  require  that  the  power  of  promot- 
ing their  comfort  and  convenience,  and  of  advancing  the  public 
prosperity,  by  providing  safe,  convenient,  and  cheap  ways  for  the 
transportation  of  produce,  and  the  purposes  of  travel,  shall  not  be 
construed  to  have  been  surrendered  or  diminished  by  the  State ; 
unless  it  shall  appear  by  plain  words,  that  it  was  intended  to  be 
done. 

But  the  case  before  the  court  is  even  still  stronger  against  any 
such  implied  contract  as  the  plaintiffs  in  error  contend  for.  The 
Charles  River  Bridge  was  completed  in  1786 ;  the  time  limited  for 
the  duration  of  the  corporation,  by  their  original  charter,  expired 
in  1826.  When,  therefore,  the  law  passed  authorizing  the  erection 
of  the  Warren  Bridge,  the  proprietors  of  Charles  Eiver  Bridge  held 
their  corporate  existence  under  the  law  of  1792,  which  extended 
their  charter  for  thirty  years  ;  and  the  rights,  privileges,  and  fran- 
chises of  the  company  must  depend  upon  the  construction  of  the 
last-mentioned  law,  taken  in  connection  with  the  Act  of  1785. 

The  Act  of  1792,  which  extends  the  charter  of  this  bridge,  incorpo- 
rates another  company  to  build  a  bridge  over  Charles  Eiver ;  fur- 
nishing another  communication  with  Boston,  and  distant  only 
between  one  and  two  miles  from  the  old  bridge.  The  first  six  sec- 
tions of  this  act  incorporate  the  proprietors  of  the  West  Boston 
Bridge,  and  define  the  privileges,  and  describe  the  duties  of  that 
corporation.  In  the  7th  section  there  is  the  following  recital: 
"And  whereas,  the  erection  of  Charles  River  Bridge  was  a  work  of 
hazard  and  public  utility,  and  another  bridge  in  the  place  of  West 
Boston  Bridge  may  diminish  the  emoluments  of  Charles  River  Bridge ; 
therefore,  for  the  encouragement  of  enterprise,"  they  proceed  to 
extend  the  charter  of  the  Charles  River  Bridge,  and  to  continue  it 
for  the  term  of  seventy  years  from  the  day  the  bridge  was  com- 
pleted ;  subject  to  the  conditions  prescribed  in  the  original  act,  and 
to  be  entitled  to  the  same  tolls.  It  appears,  then,  that  by  the  same 
act  that  extended  this  charter,  the  Legislature  established  another 
bridge,  which  they  knew  would  lessen  its  profits ;  and  this  too,  be- 
fore the  expiration  of  the  first  charter,  and  only  seven  years  after  it 
was  granted ;  thereby  showing  that  the  State  did  not  suppose  that, 
by  the  terms  it  had  used  in  the  first  law,  it  had  deprived  itself  of 
the  power  of  making  such  public  improvements  as  might  impair  the 
profits  of  the  Charles  River  Bridge ;  and  from  the  language  used  in 
the  clauses  of  the  law  by  which  the  charter  is  extended,  it  would 
seem  that  the  Legislature  were  especially  careful  to  exclude  any 
inference  that  the  extension  was  made  upon  the  ground  of  compro- 
mise with  the  bridge  company,  or  as  a  compensation  for  rights  im- 
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paired.  On  the  contrary,  words  are  cautiously  employed  to  exclude 
that  conclusion;  and  the  extension  is  declared  to  be  granted  as  a 
reward  for  the  hazard  they  had  run,  and  "  for  the  encouragement 
of  enterprise."  The  extension  was  given,  because  the  company  had 
undertaken  and  executed  a  work  of  doubtful  success;  and  the  im- 
provements which  the  Legislature  then  contemplated  might  dimin- 
ish the  emoluments  they  had  expected  to  receive  from  it. 

It  results  from  this  statement,  that  the  Legislature,  in  the  very 
law  extending  the  charter,  asserts  its  rights  to  authorize  improve- 
ments over  Charles  River  which  would  take  off  a  portion  of  the 
travel  from  this  bridge  and  diminish  its  profits;  and  the  bridge 
company  accept  the  renewal  thus  given,  and  thus  carefully  connected 
with  this  assertion  of  the  right  on  the  part  of  the  State.  Can  they, 
when  holding  their  corporate  existence  under  this  law,  and  deriving 
their  franchises  altogether  from  it,  add  to  the  privileges  expressed 
in  their  charter,  an  implied  agreement,  which  is  in  direct  conflict 
with  a  portion  of  the  law  from  which  they  derive  their  corporate 
existence  ?  Can  the  Legislature  be  presumed  to  have  taken  upon 
themselves  an  implied  obligation,  contrary  to  its  own  acts  and  dec- 
larations contained  in  the  same  law  ?  It  would  be  difficult  to  find 
a  case  justii^ying  such  an  implication,  even  between  individuals ;  still 
less  will  it  be  found,  where  sovereign  rights  are  concerned,  and 
where  the  interests  of  a  whole  community  would  be  deeply  affected 
by  such  an  implication.  It  would,  indeed,  be  a  strong  exertion  of 
judicial  power,  acting  upon  its  own  views  of  what  justice  required 
and  the  parties  ought  to  have  done,  to  raise,  by  a  sort  of  judicial 
coercion,  an  implied  contract,  and  infer  it  from  the  nature  of  the 
very  instrument  in  which  the  Legislature  appear  to  have  taken 
pains  to  use  words  which  disavow  and  repudiate  any  intention,  on 
the  part  of  the  State,  to  make  such  a  contract. 

Indeed,  the  practice  and  usage  of  almost  every  State  in  the  Union, 
old  enough  to  have  commenced  the  work  of  internal  improvement, 
is  opposed  to  the  doctrine  contended  for  on  the  part  of  the  plaintiifs 
in  error.  Turnpike  roads  have  been  made  in  succession,  on  the 
same  line  of  travel;  the  later  ones  interfering  materially  with  the 
profits  of  the  first.  These  corporations  have,  in  some  instances,  been 
utterly  ruined  by  the  introduction  of  newer  and  better  modes  of 
transportation  and  travelling.  In  some  cases,  railroads  have  ren- 
dered the  turnpike  roads  on  the  same  line"  of  travel  so  entirely  use- 
less, that  the  franchise  of  the  turnpike  corporation  is  not  worth 
preserving.  Yet  in  none  of  these  cases  have  the  corporation  sup- 
posed that  their  privileges  were  invaded,  or  any  contract  violated 
on  the  part  of  the  State.  Amid  the  multitude  of  cases  which  have 
occurred,  and  have  been  daily  occurring,  for  the  last  forty  or  fifty 
years,  this  is  the  first  instance  in  which  such  an  implied  contract 
has  been  contended  for,  and  this  court  called  upon  to  infer  it,  from 
an  ordinary  act  of  incorporation  containing  nothing  more  than  the 
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usual  stipulations  and  provisions  to  be  found  in  every  sucli  law. 
The  absence  of  any  such  controversy,  when  there  must  have  been 
so  many  occasions  to  give  rise  to  it,  proves,  that  neither  States, 
nor  individuals,  nor  corporations  ever  imagined  that  such  a  contract 
could  be  implied  from  such  charters.  It  shows  that  the  men  who 
voted  for  these  laws  never  imagined  that  they  were  forming  such 
a  contract ;  and  if  we  maintain  that  they  have  made  it,  we  must 
create  it  by  a  legal  fiction,  in  opposition  to  the  truth  of  the  fact,  and 
the  obvious  intention  of  the  party.  We  cannot  deal  thus  with  the 
rights  reserved  to  the  States ;  and  by  legal  intendments  and  mere 
technical  reasoning  take  away  from  them  any  portion  of  that  power 
over  their  own  internal  police  and  improvement,  which  is  so  neces- 
sary to  their  well-being  and  prosperity. 

And  what  would  be  the  fruits  of  this  doctrine  of  implied  contracts, 
on  the  part  of  the  States,  and  of  property  in  a  line  of  travel,  by  a 
corporation,  if  it  would  now  be  sanctioned  by  this  court  ?  To  what 
results  would  it  lead  us  ?  If  it  is  to  be  found  in  the  charter  to  this 
bridge,  the  same  process  of  reasoning  must  discover  it,  in  the  various 
acts  which  have  been  passed,  within  the  last  forty  years,  for  turn- 
pike companies.  And  what  is  to  be  the  extent  of  the  privileges  of 
exclusion  on  the  different  sides  of  the  road  ?  The  counsel  who  have 
so  ably  argued  this  case  have  not  attempted  to  define  it  by  any  cer- 
tain boundaries.  How  far  must  the  new  improvement  be  distant 
from  the  old  one  ?  How  near  may  you  approach,  without  invading 
its  rights  in  the  privileged  line  ?  If  this  court  should  establish  the 
principles  now  contended  for,  what  is  to  become  of  the  numerous 
railroads  established  on  the  same  line  of  travel  with  turnpike  com- 
panies ;  and  which  have  rendered  the  franchises  of  the  turnpike 
corporations  of  no  value  ?  Let  it  once  be  understood,  that  such 
charters  carry  with  them  these  implied  contracts,  and  give  this  un- 
known and  undefined  property  in  a  line  of  travelling;  and  you  will 
soon  find  the  old  turnpike  corporations  awakening  from  their  sleep, 
and  calling  upon  this  court  to  put  down  the  improvements  which 
have  taken  their  place.  The  millions  of  property  which  have  been 
invested  in  railroads  and  canals,  upon  lines  of  travel  which  had  been 
before  occupied  by  turnpike  corporations,  will  be  put  in  jeopardy. 
We  shall  be  thrown  back  to  the  improvements  of  the  last  century, 
and  obliged  to  stand  still,  until  the  claims  of  the  old  turnpike  cor- 
porations shall  be  satisfied,  and  they  shall  consent  to  permit  these 
States  to  avail  themselves  of  the  lights  of  modern  science,  and  to 
partake  of  the  benefit  of  those  improvements  which  are  now  adding 
to  the  wealth  and  prosperity,  and  the  convenience  and  comfort,  of 
every  other  part  of  the  civilized  world.  ISTor  is  "this  all.  This  court 
will  find  itself  compelled  to  fix,  by  some  arbitrary  rule,  the  width  of 
this  new  kind  of  property  in  a  line  of  travel ;  for  if  such  a  right  of 
property  exists,  we  have  no  lights  to  guide  us  in  marking  out  its 
extent,  unless  indeed  we  resort  to  the  old  feudal  grants,  and  to  the 
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exclusive  rights  of  ferries,  by  prescription,  between  towns ;  and  are 
prepared  to  decide  that  when  a  turnpike  road  from  one  town  to 
another  had  been  made,  no  railroad  or  canal,  between  these  two 
points,  could  afterwards  be  established.  This  court  are  not  pre- 
pared to  sanction  principles  which  must  lead  to  such  results. 

Many  other  questions  of  the  deepest  importance  have  been  raised 
and  elaborately  discussed  in  the  argument.  It  is  not  necessary,  for 
the  decision  of  this  case,  to  express  our  opinion  upon  them  ;  and  the 
court  deem  it  proper  to  avoid  volunteering  an  opinion  on  any  ques- 
tion involving  the  construction  of  the  Constitution,  where  the  case 
itself  does  not  bring  the  question  directly  before  them,  and  make  it 
their  duty  to  decide  upon  it.  Some  questions,  also,  of  a  purely 
technical  character  have  been  made  and  argued,  as  to  the  form  of 
pro(!eeding  and  the  right  to  relief.  But  enough .  appears  on  the 
record  to  bring  out  the  great  question  in  contest ;  and  it  is  the  in- 
terest of  all  parties  concerned  that  the  real  controversy  should  be 
settled,  without  further  delay:  and  as  the  opinion  of  the  court  is 
pronounced  on  the  main  question  in  dispute  here,  and  disposes  of 
the  whole  case,  it  is  altogether  unnecessary  to  enter  upon  the  ex- 
amination of  the  forms  of  proceeding  in  which  the  parties  have 
brought  it  before  the  court. 

The  judgment  of  the  Supreme  Judicial  Court  of  the  Commonwealth 
of  Massachusetts,  dismissing  the  plaintiffs'  bill,  must  therefore  be 
affirmed,  with  costs.'' 
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(27  Vl.  140.    1855.) 

Action  on  the  case  to  recover  damages  for  sheep  of  the  plaintiff 
killed  by  one  of  the  defendants'  locomotives,  upon  their  railroad 
track,  where  said  sheep  had  escaped  in  consequence  of  there  being 
no  cattle-guard  at  a  farm-crossing,  across  the  defendant's  railroad 
on  the  plaintiff's  land  in  Charlotte.  The  only  question  reserved  at 
the  trial  in  the  county  court  was,  whether  the  defendants  were  bound 
by  the  provision  in  the  general  railroad  act  of  1849,  requiring  railroad 
companies  to  construct  and  maintain  cattle-guards;  there  being  no 
such  obligation  imposed  upon  the  defendants  by  their  charter,  which 
was  granted  in  1843. 

The  county  court  decided  and  instructed  the  jury  that  the  defend- 
ants were  bound  by  said  provision,  to  which  the  defendants  excepted. 

The  opinion  of  the  court  was  delivered  by 

Eedfield,  C.  J. :  — 

1  The  opinions  of  McLean,  and  Baldwin,  JJ.,  concurring,  and  Stokt  and 
Thompson,  JJ.,  dissenting,  are  omitted. 
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1.  The  present  case  involves  the  question  of  the  right  of  the  Leg- 
islature to  require  existing  railways  to  respond  in  damages  for  all 
cattle  killed  or  injured  by  their  trains  until  thej'  erect  suitable 
cattle-guards  at  farm-crossings.  No  question  could  be  made  where 
such  a  requisition  was  contained  in  the  charter  of  the  corporation,  or 
in  the  general  laws  of  the  State  at  the  date  of  the  charter.  But 
where  neither  is  the  case,  it  is  claimed  that  it  is  incompetent  for  the 
Legislature  to  impose  such  an  obligation  by  statute,  subsequent  to 
the  date  of  the  charter. 

It  has  never  been  questioned,  so  far  as  I  know,  that  the  American 
Legislatures  have  the  same  unlimited  power  in  regard  to  legislation 
which  resides  in  the  British  Parliament,  except  where  they  are  re- 
strained by  written  constitutions.  That  must  be  conceded,  I  think, 
to  bs  a  fundamental  principle  in  the  political  organizations  of  the 
American  States.  We  cannot  well  comprehend  how,  upon  principle, 
it  should  be  otherwise.  The  people  must,  of  course,  possess  all 
legislative  power  originally.  They  have  committed  this  in  the  most 
general  and  unlimited  manner  to  the  several  State  Legislatures,  sav- 
ing only  such  restrictions  as  are  imposed  by  the  Constitution,  of  the 
United  States,  or  of  the  particular  State  in  question.  I  am  not  aware 
that  the  constitution  of  this  State  contains  any  restriction  upon  the 
Legislature  in  regard  to  corporations,  unless  it  be  that  where  "  any 
person's  property  is  taken  for  the  use  of  the  public,  the  owner  ought 
to  receive  an  equivalent  in  money ; "  or  that  there  is  any  such  re- 
striction in  the  United  States  Constitution,  except  that  prohibiting 
the  States  from  "passing  any  law  impairing  the  obligation  of 
contracts." 

It  is  a  conceded  point,  upon  all  hands,  that  the  Parliament  of 
Great  Britain  is  competent  to  make  any  law  binding  upon  corpora- 
tions, however  much  it  may  increase  their  burdens  or  restrict  their 
powers,  whether  general  or  organic,  even  to  the  repeal  of  their  charters. 

This  extent  of  power  is  recognized  in  the  case  of  Dartmouth  Col- 
lege V.  Woodward  (4  Wheaton,  618),  and  the  leading  authorities  are 
there  referred  to.  Any  requisite  amount  of  authority,  giving  this 
unlimited  power  over  corporations  to  the  British  Parliament,  may 
readily  be  found.  And  if,  as  we  have  shown,  the  several  State 
Legislatures  have  the  same  extent  of  legislative  power,  with  the 
limitations  named,  the  inviolability  of  these  artificial  bodies  rests 
upon  the  same  basis  in  the  American  States  with  that  of  natural  per- 
sons, and  there  are,  no  doubt,  many  of  the  rights,  powers,  and  func- 
tions of  natural  persons  which  do  not  come  within  legislative  control. 
Such,  for  instance,  as  are  purely  and  exclusively  of  private  concern, 
and  in  which  the  body  politic,  as  such,  have  no  special  interest. 

2.  It  being  assumed,  then,  that  the  Legislature  may  control  the 
action,  prescribe  the  functions  and  duties  of  corporations,  and  im- 
pose restraints  upon  them  to  the  same  extent  as  upon  natural  per- 
sons, that  is,   in  all  matters  coming  within  the  general  range  of 
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legislative  authority,  subject  to  the  limitation  of  not  impairing  the 
obligation  of  contracts,  provided  the  essential  franchise  is  not  taken 
without  compensation,  it  becomes  of  primary  importance  to  deter- 
mine the  extent  to  which  the  charter  of  a  corporation  may  fairly  be 
regarded  as  a  contract  within  the  meaning  of  the  United  States 
Constitution. 

Upon  this  subject,  the  decisions  of  the  United  States  Supreme 
Court  must  be  regarded  as  of  paramount  authority.  And  the  case  of 
Dartmouth  College  v.  Woodward,  being  so  much  upon  the  very  point 
now  under  consideration,  and  the  leading  ease,  and  authoritative  ex- 
position of  the  court  of  last  resort  upon  that  subject,  must  be  con- 
sidered as  the  common  starting  point,  the  point  of  divergence,  so  to 
speak,  of  all  the  contrariety  of  opinion  in  regard  to  it. 

Mr.  Chief  Justice  Marshall  there  says,  "A  corporation  is  an  artifi- 
cial being, — the  mere  creature  of  the  law;  it  possesses  only  those 
properties  which  the  charter  of  its  creation  confers  upon  it,  either 
expressly  or  as  incidental  to  its  very  existence."  The  decision 
throughout  treats  this  as  the  fundamental  idea,  the  pivot  upon  which 
the  case  turns.  The  charter  of  a  corporation  is  thus  regarded  as  a 
contract,  inasmuch  as  it  is  an  implied  undertaking  on  the  part  of  the 
State,  that  the  corporation,  as  such,  and  for  the  purposes  therein 
named  or  implied,  shall  enjoy  the  powers  and  franchises  by  its  char- 
ter conferred.  And  any  statute  essentially  modifying  these  corpo- 
rate franchises  is  there  regarded  as  a  violation  of  the  charter.  But 
when  we  come  to  inquire  what  is  meant  by  the  franchises  of  a  corpo- 
ration, the  principal  difficulty  arises.  Certain  things,  it  is  agreed, 
are  essential  to  the  beneficial  existence  and  successful  operation  of  a 
corporation,  such  as  individuality  and  perpetuity,  when  the  grant  is 
unlimited ;  the  power  to  sue  and  be  sued,  to  have  a  common  seal  and 
to  contract;  and  in  the  case  of  a  railroad,  to  have  a  common  stock, 
to  construct  and  maintain  its  road,  and  to  operate  the  same  for  the 
common  benefit  of  the  corporators.  Certain  other  things,  as  incident 
to  the  beneficial  use  of  these  franchises,  are  necessarily  implied. 
But  there  is  a  wide  field  of  debatable  ground  outside  of  all  these. 
It  is  conceded  that  the  powers  expressly,  or  by  necessary  implica- 
tion, conferred  by  the  charter,  and  which  are  essential  to  the  success- 
ful operation  of  the  corporations,  are  inviolable. 

But  it  has  sometimes  been  supposed  that  corporations  possess  a 
kind  of  immunity  and  exemption  from  legislative  control,  extending 
to  everything  materially  affecting  their  interest,  and  where  there 
is  no  express  reservation  in  their  charters.  It  was  upon  this  ground 
that  a  perpetual  exemption  from  taxation  was  claimed  in  Providence 
Banh  v.  Billings  (4  Peters,  614),  their  charter  being  general,  and 
no  power  of  taxation  reserved  to  the  State.  The  argument  was,  that 
the  right  to  tax  either  their  property  or  their  stock  was  not  only  an 
abridgment  of  the  beneficial  use  of  the  franchise,  but,  if  it  existed, 
was  capable  of  being  so  exercised  as  virtually  to  destroy  it.     This 
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was  certainly  plausible,  and  the  nourt  do  not  deny  the  liability  to  so 
exercise  the  power  of  taxation  as  to  absorb  the  entire  profits  of  the 
institution.  But  still  they  deny  the  exemption  claimed.  Chief 
Justice  Marshall  there  says:  "The  great  object  of  an  incorporation 
is,  to  bestow  the  character  and  properties  of  individuality  on  a  col- 
lectad  and  changing  body  of  men.  Any  privileges  which  may  exempt 
it  from  the  burdens  common  to  individuals  do  not  flow  necessarily 
from  the  charter,  but  must  be  expressed  in  it,  or  they  do  not  exist." 

This  is  sufficiently  explicit,  and  upon  examination  will  be  found, 
I  think,  to  have  placed  the  matter  upon  its  true  basis.  In  reason,  it 
would  seem  that  no  fault  could  be  found  with  the  rule  here  laid  down 
by  the  great  expounder  of  American  constitutional  law.  As  to  the 
general  liability  to  legislative  control,  it  places  natural  persons  and 
corporations  precisely  upon  the  same  ground.  And  it  is  the  true 
ground,  and  the  only  one  upon  which  equal  rights  and  just  liabilities 
and  duties  can  be  fairly  based. 

To  apply  this  rule  to  the  present  case,  it  must  be  conceded  that 
all  which  goes  to  the  constitution  of  the  corporation  and  its  bene- 
ficial operation  is  granted  by  the  Legislature,  and  cannot  be  revoked, 
either  directly  or  iildirectly,  without  a  violation  of  the  grant,  which 
is  regarded  as  impairing  the  contract,  and  so  prohibited  by  the 
United  States  Constitution.  And  if  we  suppose  the  Legislature  to 
have  made  the  same  grant  to  a  natural  person  which  they  did  to  de- 
fendants, which  they  may  undoubtedly  do.  Moor  v.  Veasie  (32  Maine 
343;  s.  c.  in  error  in  the  Sup.  Ct.  U.S.,  4  Peters,  568),  it  would 
scarcely  be  supposed  that  they  hereby  parted  with  any  general  legis- 
lative control  over  such  person,  or  the  business  secured  to  him.  Sucli 
a  supposition,  when  applied  to  a  single  natural  person,  sounds  al- 
most absurd.  But  it  must,  in  fact,  be  the  same  thing  when  applied 
to  a  corporation,  however  extensive.  In  either  case,  the  privilege 
of  running  the  road,  and  taking  tolls  or  fare  and  freight,  is  the  es- 
sential franchise  conferred.  Any  act  essentially  paralyzing  this 
franchise,  or  destroying  the  profits  therefrom  arising,  would  no 
doubt  be  void.  But  beyond  that,  the  entire  power  of  the  legislative 
control  resides  in  the  Legislature,  unless  such  power  is  expressly 
limited  in  the  grant  to  the  corporation,  as  by  exempting  their  prop, 
erty  from  taxation,  in  consideration  of  a  share  of  the  profits,  or  a 
bonus,  or  the  public  duties  assumed.  And  it  has  been  questioned 
how  far  one  Legislature  could,  in  this  manner,  abridge  the  general 
power  of  every  sovereignty  to  impose  taxes  to  defray  the  expense  of 
public  functions.  Brewster  v.  Hough  (10  New  Hamp.  138) ;  Mechan- 
ics' and  Traders'  Bank  v.  Debolt  (1  Ohio,  591) ;  Toledo  Bank  v.  Bond 
(Ibid.  622).  It  seems  to  me  there  is  some  ground  to  question  the 
right  of  the  Legislature  to  extinguish,  by  one  act,  this  essential  right 
of  sovereignty.  I  would  not  be  surprised  to  find  it  brought  into  gen- 
eral doubt.  But  at  present  it  seems  to  be  pretty  generally  acqui- 
esced in.     State  of  New  Jersey  v.  Wilson  (7  Cranch,  164) ;  reaffirmed 
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in  Gordon  v  Appeal  Tax  Court  (3  Howard,  133).  But  all  the  deci- 
sions in  the  United  States  Supreme  Court,  allowing  the  Legislature 
to  grant  irrevocably  any  essential  prerogative  of  sovereignty,  require 
it  to  be  upon  consideration,  and,  in  the  case  of  corporations,  contem  - 
poraneous  with  the  creation  of  the  franchise.  Richmond  B.  Co.  v. 
The  Louisa  B.  Co.  (13  Howard,  71).  Similar  decisions  in  regard  to 
the  right  of  the  Legislature  to  grant  perpetual  exemption  from  taxa- 
tion to  corporations  and  property,  the  title  to  which  is  derived  from 
the  State,  have  been  made  by  this  court,  Herrick  v.  Bandolph  (13 
Vt.  525) ;  and  in  some  of  the  other  States,  Landon  v.  Litchfield  (11 
Conn.  251),  and  cases  cited;  O'Donnell  v.  Bailey  (24  Miss.  386).  But 
these  cases  do  not  affect  to  justify  even  this  express  exemption  from 
taxation  being  held  inviolable,  except  upon  the  ground  that  it  formed 
a  part  of  the  value  of  the  grant,  for  which  the  State  received  or  stipu- 
lated for  a  consideration. 

But  in  the  present  case  the  question  arises  upon  the  statute  of 
1850,  requiring  all  railways  in  the  State  to  make  and  maintain  cattle- 
guards  at  farm-crossings,  and  until  they  do  so,  making  them  liable  for 
damage  done  to  cattle  by  their  engines,  by  reason  of  defect  of  fences 
or  cattle-guards.  The  defendants'  charter  required  them  to  fence 
their  road,  but  no  express  provision  is  made  in  regard  to  cattle- 
guards.  There  is  no  pretence  of  any  express  exemption  in  the  char- 
ter upon  this  subject,  or  that  such  an  implied  exemption  can  fairly 
be  said  to  form  a  condition  of  the  act  of  incorporation,  unless  every- 
thing is  implied  by  grant  which  is  not  expressly  inhibited ;  whereas 
the  true  rule  of  construction  in  regard  to  the  powers  of  corporations 
is,  that  they  are  to  take  nothing  by  intendment,  but  what  is  neces- 
sary to  the  enjoyment  of  that  which  is  expressly  granted.  In  addi- 
tion to  the  cases  already  cited,  we  may  here  refer  to  the  language  of 
the  opinion  of  Grier,  Justice,  in  Bichmond  B.  Co.  v.  Louisa  B.  Co. 
(13  Howard,  71),  citing  from  the  former  decisions  of  the  court  with 
approbation,  "that  public  grants  are  to  be  construed  strictly,  that 
any  ambiguity  in  the  terms  of  the  grant  must  operate  against  the 
corporation  and  in  favor  of  the  public,  and  the  corporation  can  claim 
nothing  but  what  is  clearly  given  by  the  act.''  This,  being  the  defini- 
tive determination  of  the  court  of  last  resort,  upon  this  subject,  in  so 
recent  a  case,  should  be  regarded  as  final,  if  there  be  any  such  thing 
anywhere.  And  the  language  of  Taney,  Chief  Justice,  in  Charles 
Biver  Bridge  v.  Warren  Bridge  (11  Peters,  548),  is  still  more  speci- 
fic, and  in  my  judgment  eminently  just  and  conservative :  "  The  con- 
tinued existence  of  a  government  would  be  of  no  great  value,  if  by 
implications  and  presumptions  it  was  disarmed  of  the  powers  neces- 
sary to  accomplish  the  ends  of  its  creation,  and  the  functions  it  was 
designed  to  perform  transferred  to  privileged  corporations."  The 
conclusion  of  this  learned  judge  and  eminent  jurist  is,  that  no  claim 
in  any  way  abridging  the  most  unlimited  exercise  of  the  legislative 
power  over  persons,  natural  or  artificial,  can  be  successfully  asserted, 


526  THOEPE  V.   EAILKOAD  COMPANY.  [CHAP.  XIII. 

except  upon  the  basis  of  an  express  grant,  in  terms,  or  by  necessary- 
implication. 

But  upon  the  principle  contended  for  in  Providence  Bank  v.  Bil- 
lings (supra),  and  sometimes  attempted  to  be  maintained  in  favor  of 
other  corporations,  most  of  the  railways  in  this  State  would  be  quite 
beyond  the  control  of  the  Legislature,  as  well  as  to  their  own  police, 
as  that  of  the  State  generally.  For  in  very  few  of  their  charters  are 
these  matters  defined,  or  the  control  of  them  reserved  to  the  Legis- 
lature. Many  of  the  charters  do  not  require  the  roads  to  be  fenced. 
But  in  Quimby  v.  The  Vermont  Cent.  R.  Co.  (23  Vt.  387),  it  was  con- 
sidered that  the  corporation  were  bound,  as  part  of  the  compensation 
to  landowners,  either  to  build  fences  or  pay  for  them.  The  same 
was  also  held  in  Morse  v.  Boston  and  Maine  B.  (2  Gush.  636).  Any 
other  construction  will  enable  railroad  corporations  to  take  land 
without  adequate  compensation,  which  is  in  violation  of  the  State 
constitution,  and  would  make  the  charter  void  to  that  extent.  So, 
too,  in  regard  to  farm-crossings,  the  charters  of  many  roads  are  si- 
lent. And  it  has  been  held  that  the  provision  for  restoring  private 
ways  does  not  apply  to  farm-crossings.  But  the  railways,  without 
exception,  built  farm-crossings,  regarding  them  as  an  economical 
mode  of  reducing  land  damages,  and  they  are  now  bound  to  main- 
tain them,  however  the  case  might  have  been  if  none  had  been  stipu- 
lated for,  and  the  damages  assessed  accordingly.  Manning  v. 
Eastern  Counties  Railway  Co.  (12  M.  &  W.  237).  So,  too,  many  of 
the  charters  are  silent  as  to  cattle-guards  at  road-crossings,  but  the 
roads  generally  acquiesced  in  their  necessity,  both  for  the  security 
of  property  and  persons  upon  the  railroad  and  of  cattle  in  the  high- 
way. For  it  has  been  held  that  this  provision  is  for  the  protection 
of  all  cattle  in  the  highway.  F'awcet  y.  The  York  and  North  Mid- 
land R.  Co.  (2  Law  &  Eq.  289) ;  Trow  v.  Vermont  Cent.  R.  Co.  (24 
Vt.  487).  Thus  making  a  distinction  in  regard  to  the  extent  of  the 
liability  of  railways  for  damages  arising  through  defects  of  fences 
and  farm-crossings  and  cattle-guards,  at  those  points,  and  those 
which  arise  from  defects  of  fences  and  cattle-guards  at  road  cross- 
ings, the  former  being  only  for  the  protection  of  cattle,  rightfully  in 
the  adjoining  fields,  as  was  held  in  Jacksoii  v.  R.  &  B,  R.  Co.  (26  Vt. 
150),  and  the  other  for  the  protection  of  all  cattle  in  the  highway, 
unless  perhaps,  in  some  excepted  cases,  amounting  to  gross  negli- 
gence in  the  owners.  And  there  can  be  no  doubt  of  the  perfect  right 
of  the  Legislature  to  make  the  same  distinction  in  regard  to  the  ex- 
tent of  the  liability  of  railways  in  the  Act  of  1850,  if  such  was  their 
purpose,  which  thus  becomes  a  matter  of  construction. 

But  the  present  case  resolves  itself  into  the  narrow  question  of 
the  right  of  the  Legislature,  by  general  statute,  to  require  all  rail- 
ways, whether  now  in  operation  or  hereafter  to  be  chartered  or  built, 
to  fence  their  roads  upon  both  sides,  and  provide  sufficient  cattle- 
guards  at  all  farm  and  road  crossings,  under  penalty  of  paying  all 
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damage  caused  by  their  neglect  to  comply  witli  such  requirements. 
It  might  be  contended  that  cattle-guards  are  a  necessary  part  of  the 
fence  at  all  crossings,  but  that  has  been  questioned,  and  we  think 
the  matter  should  be  decided  upon  the  general  ground.  It  was  sup- 
posed that  the  question  was  settled  by  this  court,  in  Nelson  v.  V.  & 
C.  Ji.  Co.  (26  Vt.  717).  The  general  views  of  the  court  are  there 
stated  as  clearly  as  it  could  now  be  done,  but  as  the  general  question 
is  of  vast  importance,  both  to  the  roads  and  the  public,  and  has  again 
been  urged  upon  our  consideration,  we  have  examined  it  very  much 
in  detail. 

We  think  the  power  of  the  Legislature  to  control  existing  railways 
in  this  respect,  may  be  found  in  the  general  control  over  the  police 
of  the  country,  which  resides  in  the  law-making  power  in  all  free 
states,  and  which  is,  by  the  fifth  article  of  the  bill  of  rights  of 
this  State,  expressly  declared  to  reside  perpetually  and  inalienably 
in  the  Legislature;  which  is,  perhaps,  no  more  than  the  enunciation 
of  a  general  principle  applicable  to  all  free  states,  and  which  cannot, 
therefore,  be  violated  so  as  to  deprive  the  Legislature  of  the  power, 
even  by  express  grant  to  any  mere  public  or  private  corporation.  And 
when  the  regulation  of  the  police  of  a  city  or  town,  by  general  ordi- 
nances, is  given  to  such  towns  and  cities,  and  the  regulation  of  their 
own  internal  police  is  given  to  railroads,  to  be  carried  into  effect  by 
their  by-laws  and  other  regulations,  it  is,  of  course,  always,  in  all 
such  cases,  subject  to  the  superior  control  of  the  Legislature.  That 
is  a  responsibility  which  Legislatures  cannot  divest  themselves  of, 
if  they  would. 

This  police  power  of  the  State  extends  to  the  protection  of  the 
lives,  limbs,  health,  comfort,  and  quiet  of  all  persons,  and  the  pro- 
tection of  all  property  within  the  State.  According  to  the  maxim. 
Sic  utere  tuo  ut  alienum  non  laedas,  which  being  of  universal  appli- 
cation, it  must  of  course  be  within  the  range  of  legislative  action  to 
define  the  mode  and  manner  in  which  every  one  may  so  use  his  own 
as  not  to  injure  others.  So  far  as^railroads  are  concerned,  this  police 
power,  which  resides  primarily  and  ultimately  in  the  Legislature,  is 
two-fold :  1.  The  police  of  the  roads,  which,  in  the  absence  of  legis- 
lative control,  the  corporations  themselves  exercise  over  their  opera- 
tives, and  to  some  extent  over  all  who  do  business  with  them,  or 
come  upon  their  grounds,  through  their  general  statutes,  and  by  their 
officers.  We  apprehend  there  can  be  no  manner  of  doubt  that  the 
Legislature  may,  if  they  deem  the  public  good  requires  it,  of  which 
they  are  to  judge,  and  in  all  doubtful  cases  their  judgment  is  final, 
require  the  several  railroads  in  the  State  to  establish  and  maintain 
the  same  kind  of  police  which  is  now  observed  upon  some  of  the 
more  important  roads  in  the  country,  for  their  own  security,  or  even 
such  a  police  as  is  found  upon  the  English  railways,  and  those  upon 
the  continent  of  Europe.  No  one  ever  questioned  the  right  of  the 
Connecticut  Legislature  to  require  trains  upon  all  their  railroads  to 
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come  to  a  stand  before  passing  draws  in  bridges ;  or  of  the  Massa- 
chusetts Legislature  to  require  the  same  thing  before  passing  another 
railroad.  And  by  parity  of  reason  may  all  railways  be  required  so 
to  conduct  themselves,  as  to  other  persons,  natural  or  corporate,  as 
not  unreasonably  to  injure  them  or  their  property.  And  if  the  busi- 
ness of  railways  is  specially  dangerous,  they  may  be  required  to 
bear  the  expense  of  erecting  such  safeguards  as  will  render  it  ordi- 
narily safe  to  others,  as  is  often  required  of  natural  persons  under 
such  circumstances. 

There  would  be  no  end  of  illustrations  upon  this  subject,  which  in 
the  detail  are  more  familiar  to  others  than  to  us.  It  may  be  ex- 
tended to  the  supervision  of  the  track,  tending  switches,  running 
upon  the  time  of  other  trains,  running  a  road  with  a  single  track, 
using  improper  rails,  not  using  proper  precaution  by  way  of  safety 
beams  in  case  of  the  breaking  of  axle-trees,  the  number  of  brakemen 
upon  a  brain  with  reference  to  the  number  of  cars,  employing  intem- 
perate or  incompetent  engineers  and  servants,  running  beyond  a 
given  rate  of  speed,  and  a  thousand  similar  things,  most  of  which 
have  been  made  the  subject  of  legislation  or  judicial  determination, 
and  all  of  which  may  be.  liegeman  v.  Western  B.  Co.  (16  Barbour, 
363). 

2.  There  is  also  the  general  police  power  of  the  State,  by  which 
persons  and  property  are  subjected  to  all  kinds  of  restraints  and 
burdens,  in  order  to  secure  the  general  comfort,  health,  and  prosper- 
ity of  the  State,  of  the  perfect  right  in  the  Legislature  to  do  which, 
no  question  ever  was,  or,  upon  acknowledged  general  principles,  ever 
can  be  made,  so  far  as  natural  persons  are  concerned.  And  it  is 
certainly  calculated  to  excite  surprise  and  alarm,  that  the  right  to 
do  the  same  in  regard  to  railways  should  be  made  a  serious  question. 
This  objection  is  made  generally  upon  two  grounds:  1.  That  it  sub- 
jects corporations  to  virtual  destruction  by  the  Legislature ;  and  2. 
That  it  is  an  attempt  to  control  the  obligation  of  one  person  to  an- 
other, in  matters  of  merely  private  concern. 

The  first  point  has  already  been  somewhat  labored.  It  is  admitted 
that  the  essential  franchise  of  a  private  corporation  is  recognized  by 
the  best  authority  as  private  property,  .and  cannot  be  taken  without 
compensation,  even  for  public  use.  Armington  v.  Barnet  (15  Vt. 
745) ;  West  River  Bridge  Co.  v.  Dix  (16  Vt.  446;  s.  c.  in  error  in 
the  United  States  Sup.  Ct.,  6  Howard,  607);  1  Shelford  (Bennett's 
ed.)  441,  and  cases  cited. 

All  the  cases  agree  that  the  indispensable  franchises  of  a  corpora- 
tion cannot  be  destroyed  or  essentially  modified.  This  is  the  very 
point  upon  which  the  leading  case  of  Dartmouth  College  v.  Wood- 
ward was  decided,  and  which  every  well-considered  case  in  this 
country  maintains.  But  when  it  is  attempted  upon  this  basis  to 
deny  the  power  of  regulating  the  internal  police  of  the  railroads,  and 
their  mode  of  transacting  their  general  business,  so  far  as  it  tends 
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unreasonably  to  infringe  the  rights  or  interests  of  others,  it  is  put- 
ting the  whole  subject  of  railway  control  quite  above  the  legislation 
of  the  country.  Many  analogous  subjects  may  be  adduced  to  show 
the  right  of  legislative  control  over  matters  chiefly  of  private  con- 
cern. It  was  held,  that  a  statute  making  the  stockholders  of  exist- 
ing banks  liable  for  the  debts  of  the  bank  was  a  valid  law  as  to 
debts  thereafter  contracted,  and  binding  to  that  extent  upon  all 
stockholders,  subsequent  to  the  passage  of  the  law.  Stanley  v. 
Stanley  (26  Maine,  191).  But  where  a  bank  was  chartered  with 
power  to  receive  money  on  deposit,  and  pay  away  the  same,  and  to 
discount  bills  of  exchange,  and  make  loans,  and  a  statute  of  the 
State  subsequently  made  it  unlawful  for  any  bank  in  the  State  to 
tranfer,  by  endorsement  or  otherwise,  any  bill  or  note,  etc.,  it  was 
held  that  the  act  was  void,  as  a  violation  of  the  contract  of  the  State 
with  the  bank  in  granting  its  charter.  Planters'  Bank  v.  Sharp,  and 
Baldwin  v.  Payne  (6  Howard,  301,  326,  327,  332);  Jameson  v. 
Planters'  and  Merchants'  Bank  (23  Alabama,  168).  It  is  true  that 
any  statute  destroying  the  business  or  profits  of  a  bank,  and  equally 
of  a  railroad,  is  void.  Hence  a  statute  prohibiting  banks  from  tak- 
ing interest,  or  discounting  bills  or  notes,  would  be  void,  as  striking 
at  the  very  foundation  of  the  general  objects  and  beneficial  purposes 
of  the  charter.  But  a  general  statute  reducing  the  rate  of  interest, 
or  punishing  usury,  or.  prohibiting  speculations  in  exchange  or  in 
depreciated  paper,  or  the  issuing  of  bills  of  a  given  denomination, 
or  creating  other  banks  in  the  same  vicinity,  have  always  been  re- 
garded as  vatid.  And  while  it  is  conceded  the  Legislature  could  not 
prohibit  existing  railways  from  carrying  freight  or  passengers,  it  is 
believed  that  beyond  all  question  it  may  so  regulate  these  matters 
as  to  impose  new  obligations  and  restrictions  upon  these  roads  mate- 
rially affecting  their  profits,  as  by  not  allowing  them  to  run  in  an 
unsafe  condition;  as  was  held  as  to  turnpikes.  State  v.  Bosworth  (13 
Vt.  402).  But  a  law  allowing  certain  classes  of  persons  to  go  toll 
free  is  void.  Pingrey  v.  Washburn  (1  Aiken,  268).  So,  too,  charter- 
ing a  railroad  along  the  same  route  of  a  turnpike  is  no  violation  of 
its  rights,  White  River  Turnpike  Co.  v.  Vermont  Cent.  H.  Co.  (21 
Vt.  590) ;  Turnpike  Co.  v.  Bailway  Co.  (10  Gill  &  Johnson,  392) ;  or 
chartering  another  railway  along  the  same  route  of  a  former  one,  to 
whom  no  exclusive  rights  are  granted  in  terms.  Matter  of  Hamilton 
Avenue  (14  Barbour,  405) ;  or  the  establishment  of  a  freeway  by  the 
side  of  a  toll  bridge.  Charles  River  Bridge  v.  Warren  Bridge, 
(supra). 

The  Legislature  may,  no  doubt,  prohibit  railroads  from  carrying 
freight  which  is  regarded  as  detrimental  to  the  public  health  or 
morals,  or  the  public  safety  generally;  or  they  might  probably  be 
made  liable  as  insurers  of  the  lives  and  limbs  of  passengers,  as  they 
virtually  are  of  freight.  The  late  statute  giving  relatives  the  right 
to  recover  damages  where  a  person  is  killed,  has  wrought  a  very  im- 
voL.  I.  —  34 
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portant  change  in  the  liability  of  railways,  ten  times  as  much,  prob- 
ably, as  the  one  now  under  consideration  ever  could  do.  And  I 
never  knew  the  right  of  the  Legislature  to  impose  the  liability  to  be 
brought  in  question. 

But  the  argument  that  these  cattle-guards  at  farm-crossings  are 
of  so  private  a  character  as  not  to  come  within  the  general  range  of 
legislative  cognizance,  seems  to  me  to  rest  altogether  upon  a  misap- 
preheusioD.  It  makes  no  difference  how  few  or  how  many  persons  a 
statute  will  be  likely  to  affect.  If  it  professes  to  regulate  a  matter 
of  public  concern,  and  is  in  its, terms  general,  applying  equally  to 
all  persons  or  property  coming  within  its  provisions,  it  makes  no 
difference,  in  regard  to  its  character  or  validity,  whether  it  will  be 
likely  to  reach  one  case  or  ten  thousand.  A  statute  requiring  pow- 
der-mills to  be  built  remote  from  the  villages  or  highways,  or  to  be 
separated  from  the  adjoining  lands  by  any  such  muniment  as  may  be 
requisite  to  afford  security  to  others'  property  or  business,  would  prob- 
ably be  a  valid  law  if  there  were  but  one  powder-mill  in  the  State, 
or  none  at  all,  and  notwithstanding  the  whole  expense  of  the  protec- 
tion should  be  imposed  upon  the  proprietor  of  the  dangerous  business. 
And  even  where  the  State  Legislature  have  created  a  corporation  for 
manufacturing  powder  at  a  given  point,  at  the  time,  remote  from 
inhabitants,  if  in  process  of  time  dwellings  approach  the  locality, 
so  as  to  render  the  further  pursuit  of  the-  business  at  that  point 
destructive  to  the  interests  of  others,  it  may  be  required  to  be  sus- 
pended or  removed,  or  secured  from  doing  harm,  at  the  sole  ex- 
pense of  such  corporation.  This  very  point  is,  in  effect,  decided 
in  regard  to  Trinity  churchyard,  which  is  a  royal  grant  for  in- 
terment, securing  fees  to  the  proprietors,  in  the  case  of  Coates  v. 
•  The  City  of  New  York  (7  Cowen,  604) ;  and  in  regard  to  The 
Presbyterian  Churchyard,  in  their  case  v.  The  City  of  New  York 
(5  Cowen,  538). 

So,  too,  a  statute  requiring  division  fences  between  adjoining  land 
proprietors,  to  be  built  of  a  given  height  or  quality,  although  differ- 
ing from  the  former  law,  would  bind  natural  persons,  and  equally 
corporations.  But  a  statute  requiring  landowners  to  build  all  their 
fences  of  a  given  quality  or  height  would  no  doubt  be  invalid,  as 
an  unwarrantable  interference  with  matters  of  exclusively  private 
concern.  But  the  farm-crossings  upon  a  railway  are  by  no  means  of 
this  character.  They  are  division  fences  between  adjoining  occu- 
pants, to  all  intents.  In  addition  to  this,  they  are  the  safeguards 
which  one  person,  in  the  exercise  of  a  dangerous  business,  is  required 
to  maintain  in  order  to  prevent  the  liability  to  injure  his  neighbor. 
This  is  a  control  by  legislative  action  coming  within  the  obligation 
of  the  maxim,  Sic  utere  tuo,  and  which  has  always  been  exercised  in 
this  manner  in  all  free  states  in  regard  to  those  whose  business  is 
dangerous  and  destructive  to  other  persons,  property  or  business. 
Slaughter-houses,  powder-mills,  or  houses  for  keeping  powder,  un- 
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healthy  manufactories,  the  keeping  of  wild  animals,  and  even  domes- 
tic animals,  dangerous  to  persons  or  property,  have  always  been 
regarded  as  under  the  control  of  the  Legislature.  It  seems  incredi- 
ble how  any  doubt  should  have  arisen  upon  the  point  now  before  the 
court.  And  it  would  seem  it  could  not,  except  from  some  undefined 
apprehension,  which  seems  to  have  prevailed  to  a  considerable  ex- 
tent, that  a  corporation  did  possess  some  more  exclusive  powers  and 
privileges  upon  the  subject  of  its  business,  than  a  natural  person  in 
the  same  business,  with  equal  power  to  pursue  and  to  accomplish  it; 
which,  I  trust,  has  been  sufficiently  denied. 

I  do  not  now  perceive  any  just  ground  to  question  the  right  of  the 
Legislature  to  make  railways  liable  for  all  cattle  killed  by  their 
trains.  It  might  be  unjust  or  unreasonable,  but  none  the  less  com- 
petent. Girtman  v.  Central  Railroad  (1  Kelley  (Georgia),  173),  is 
sometimes  quoted  as  having  held  a  different  doctrine;  but  no  such 
point  is  to  be  found  in  the  case.  The  British  Parliament  for  centu- 
ries, and  most  of  the  American  Legislatures,  have  made  the  protec- 
tion of  the  lives  of  domestic  animals  the  subject  of  penal  enactment. 
It  would  be  wonderful  if  they  could  not  do  the  same  as  to  railways, 
or  if  they  could  not  punish  the  killing,  by  requiring  them  to  com- 
pensate the  owner,  or  as  in  the  present  case,  to  do  it  until  they  used 
certain  precautions  in  running  their  trains,  to  wit,  maintained  cattle- 
guards  at  roads  and  farm-crossings. 

There  are  some  few  cases  in  the  American  courts  bearing  more 
directly  upon  the  very  point  before  us.  In  Suydam  v.  Moore  (8 
Barbour,  358),  the  very  same  point  is  decided  against  the  railway; 
Willard,  J.,  compares  the  requirement  to  the  law  of  the  road,  the 
passing  of  canal  boats,  and  keeping  lights  at  a  given  elevation  in 
steamboats,  and  says  it  comes  clearly  within  the  maxim  Sic  utere 
tuo;  and  in  Waldron  v.  The  Renssalaer  &  Saratoga  JR.  Co.  (Ibid. 
390),  the  same  point  is  decided,  and  the  same  judge  says  the  require- 
ments of  the  new  act,  which  is  identical  with  our  statute  of  1850,  as 
applied  to  existing  railways,  "are  not  inconsistent  with  their  charter, 
and  are,  in  our  judgment,  such  as  the  Legislature  had  the  right  to 
make."  They  were  designed  for  the  public  safety,  as  well  as  the 
protection  of  property.  In  Milliman  v.  The  Oswego  &  Syracuse  R. 
(10  Barbour,  87),  the  ground  is  assumed  that  the  new  law  was  not 
intended  to  apply  to  existing  roads.  And  no  doubt  is  here  intimated 
of  the  right  of  the  Legislature  to  impose  similar  regulations  upon 
existing  railways.  The  N.  Y.  Revised  Statutes  subject  all  corpo- 
rate charters  to  the  control  of  the  Legislature ;  but  it  has  been  there 
considered,  that  this  reservation  does  not  extend  to  matters  of  this 
kind,  but  that  the  right  depends  upon  general  legislative  authority. 
The  case  of  The  Galena  and  Chicago  Union  R.  Co.  v.  Loomis  (13 
Illinois,  548)  decides  the  point  that  the  Legislature  may  pass  a  law 
requiring  all  railways  to  ring  the  bell  or  blow  the  whistle  of  their 
engines  immediately  before  passing  highways  at  grade,     The  court 
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say,  "  The  Legislature  has  the  power,  by  general  laws,  from  time  to 
time  as  the  public  exigencies  may  require,  to  regulate  corporations 
in  their  franchises,  so  as  to  provide  for  the  public  safety.  The  pro- 
vision in  question  is  a  mere  police  regulation,  enacted  for  the  protec- 
tion and  safety  of  the  public,  and  in  no  manner  interferes  with,  or 
impairs  the  powers  conferred  on  the  defendants  in  their  act  of  incor- 
poration." All  farm-crossings  in  England  are  required  to  be  above 
or  below  grade,  so  as  not  to  endanger  passengers  upon  the  road,  and 
so  of  all  road  crossings  there,  unless  protected  by  gates.  I  could  en- 
tertain no  doubt  of  the  right  of  the  Legislature  to  require  the  same 
here  as  to  all  railways,  or  even  to  subject  their  operations  to  the 
control  of  a  board  of  commissioners,  as  has  been  done  in  some  States. 
In  Benson  v.  New  York  City  (10  Barbour,  223),  it  was  held,  that  a 
ferry,  the  grant  to  which  was  held,  not  under  the  authority  of  the 
State,  but  from  the  city  of  New  York,  and  which  was  a  private  cor- 
poration, as  to  the  stock,  might  be  required  by  the  Legislature  to 
conform  to  such  regulations,  restrictions,  and  precautions  as  were 
deemed  necessary  for  the  public  benefit  and  security.  The  opinion 
of  Woodbury,  Justice,  in  East  Hartford  v.  Hartford  Bridge  Co.  (10 
Howard,  511),  assumes  similar  grounds,  although  that  case  was 
somewhat  different.  The  case  of  Swan  v.  Williamson  (2  Michigan, 
427),  denies  that  railways  are  private  corporations.  But  that  propo- 
sition is  scarcely  maintainable  so  far  as  the  pecuniary  interest  is 
concerned.  If  the  stock  is  owned  by  private  persons,  the  corpora- 
tion is  private  so  far  as  the  right  of  legislative  control  is  concerned, 
however  public  the  functions  devolved  upon  it  may  be.  The  lan- 
guage of  Marshall,  Chief  Justice,  in  Dartmouth  College  v.  Woodioar'd 
(4  Wheaton,  518,  629),  seems  pertinent  to  the  general  question  of  what 
laws  are  prohibited  on  the  ground  of  impairing  the  obligation  of 
contracts ;  "  That  the  framers  of  the  Constitution  did  not  intend  to 
restrain  the  States  in  the  regulation  of  their  civil  insitutions,  adopted 
for  internal  government,  and  that  the  instrument  they  have  given  us 
is  not  to  be  so  construed,  may  be  admitted."  And  equally  pertinent 
is  the  commentary  of  Parsons  on  Contracts,  2  vol.  511,  upon  the 
provision  of  the  United  States  Constitution  in  relation  to  the  obli- 
gation of  contracts.  "  We  may  say  that  it  is  not  intended  to  apply 
to  public  property,  to  the  discharge  of  public  duties,  to  the  possession 
or  exercise  of  public  rights,  nor  to  any  changes  or  qualifications  in 
any  of  these,  which  the  Legislature  of  a  State  may  at  any  time  deein 
expedient." 

We  conclude  then,  that  the  authority  of  the  Legislature  to  make 
the  requirement  of  existing  railways  may  be  vindicated  because  it 
comes  fairly  within  the  police  of  the  State;  2.  Because  it  regards 
the  division  fence  between  adjoining  proprietors;  3  Because  it 
properly  concerns  the  safe  mode  of  exercising  a  dangerous  occupa- 
tion or  business ;  and  4.  Because  it  is  but  a  reasonable  provision  for 
the  protection  of  domestic  animals,  all  of  which  interests  fall  legiti- 
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mately  within  the  range  of  legislative  control,  both  in  regard  to 
natural  and  artificial  persons. 

Judgment  affirmed. 
Bennett,  J,  dissenting. 


BEEE,  COMPAiTY  v.   MASSACHUSETTS. 

(97  U.  S.  25.     1877.) 

Ereok  to  the  Superior  Court  of  the  Commonwealth  of  Massachu- 
setts. 

This  was  a  proceeding  in  the  Superior  Court  of  Suffolk  County, 
Massachusetts,  for  the  forfeiture  of  certain  malt  liquors,  belonging 
to  the  Boston  Beer  Company,  and  which  had  been  seized  as  it  was 
transporting  them  to  its  place  of  business  in  said  county,  with  in- 
tent there  to  sell  them  in  violation  of  an  act  of  the  Legislature  of 
Massachusetts,  passed  June  19,  1869,  c.  415,  commonly  known  as 
the  Prohibitory  Liquor  Law.  The  company  claimed  that,  under 
its  charter,  granted  in  1828,  it  had  the  right  to  manufacture  and  sell 
said  liquors ;  and  that  said  law  impaired  the  obligation  of  the  con- 
tract contained  in  that  charter,  and  was  void,  so  far  as  the  liquors  in 
question  were  concerned.  The  court  refused  to  charge  the  jury  to 
that  effect,  and  a  verdict  was  found  against  the  claimant.  The  rul- 
ings of  the  Superior  Court  having  been  affirmed  by  the  Supreme 
Judicial  Court  of  the  Commonwealth,  the  company  brought  the  case 
here.  The  statutes  of  Massachusetts  bearing  on  the  case  are  referred 
to  in  the  opinion  of  the  court. 

Mk.  Justice  Bkadley  delivered  the  opinion  of  the  court:  — 

The  question  raised  in  this  case  is,  whether  the  charter  of  the 
plaintiff,  which  was  granted  in  1828,  contains  any  contract  the  obli- 
gation of  which  was  impaired  by  the  prohibitory  liquor  law  of  Mas- 
sachusetts, passed  in  1869,  as  applied  to  the  liquor  in  question  in 
this  suit. 

Some  question  is  made  by  the  defendant  in  error  whether  the 
point  was  properly  raised  in  the  State  courts,  so  as  to  be  the  subject 
of  decision  by  the  highest  court  of  the  State.  It  is  contended  that, 
although  it  was  raised  by  plea,  in  the  municipal  court,  yet,  that  plea 
being  demurred  to,  and  the  demurrer  being  sustained,  the  defence 
was  abandoned,  and  the  only  issue  on  which  the  parties  went  to  trial 
was  the  general  denial  of  the  truth  of  the  complaint.  But  whatever 
may  be  the  correct  course  of  proceeding  in  the  practice  of  courts  of 
Massachusetts,  —  a  matter  which  it  is  not  our  province  to  investi- 
gate,'—  it  is  apparent  from  the  record  that  the  very  point  now  sought 
to  be  argued  was  made  on  the  trial  of  the  cause  in  the  Superior  Court, 
and  was  passed  upon,  and  made  decisive  of  the  controversy;  and  was 
afterwards  carried  by  bill  of   exceptions  to  the  Supreme  Judicial 
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Court,  and  was  decided  there  adverse  to  the  plaintiff  in  error  on  the 
very  ground  on  which  it  seeks  a  reversal. 

The  Supreme  Court,  in  its  rescript,  expressly  decides  as  fol- 
lows :  — 

"  Exceptions  overruled  for  the  reasons  following  :  — 

"  The  act  of  1869,  c.  415,  does  not  impair  the  obligations  of  the  contract  con- 
tained in  the  charter  of  the  claimant,  so  far  as  it  relates  to  the  sale  of  malt 
liquors,  but  is  binding  on  the  claimant  to  the  same  extent  as  on  individuals. 

"  The  act  is  in  the  nature  of  a  police  regulation  in  regard  to  the  sale  of  a 
certain  article  of  property,  and  is  applicable  to  the  sale  of  such  property  by  in- 
dividuals and  corporations,  even  where  the  charter  of  the  corporation  cannot  be 
altered  or  repealed  by  the  Legislature." 

The  judgment  of  the  Superior  Criminal  Court  was  entered  in  con- 
formity to  this  rescript,  declaring  the  liquors  forfeited  to  the  Com- 
monwealth, and  that  a  warrant  issue  for  the  disposal  of  the  same. 

This  is  sufficient  for  our  jurisdiction,  and  we  are  bound  to  con- 
sider the  question  which  is  thus  raised. 

As  before  stated,  the  charter  of  the  plaintiff  in  error  was  granted 
in  1828,  by  an  act  of  the  Legislature  passed  on  the  1st  of  February 
in  that  year,  entitled  "  An  Act  to  incorporate  the  Boston  Beer  Com- 
pany." This  act  consisted  of  two  sections.  By  the  first,  it  was 
enacted  that  certain  persons .  (named),  their  successors  and  assigns, 
"  be,  and  they  hereby  are,  made  a  corporation,  by  the  name  of  The 
Boston  Beer  Company,  for  the  purpose  of  manufacturing  malt  liquors 
in  all  their  varieties,  in  the  city  of  Boston,  and  for  that  purpose 
shall  have  all  the  powers  and  privileges,  and  be  subject  to  all  the 
duties  and  requirements,  contained  in  an  act  passed  on  the  third  day 
of  March,  a.  d.  1809,  entitled  '  An  Act  defining  the  general  powers 
and  duties  of  manufacturing  corporations,'  and  the  several  acts  in 
addition  thereto."  The  second  section  gave  the  company  power  to 
hold  such  real  and  personal  property  to  certain  amounts,  as  might  be 
found  necessary  and  convenient  for  carrying  on  the  manufacture  of 
malt  liquors  in  the  city  of  Boston. 

The  general  manufacturing  act  of  1809,  referred  to  in  the  charter, 
had  this  clause,  as  a  proviso  of  the  seventh  section  thereof :  "  Pro- 
vided always,  that  the  Legislature  may  from  time  to  time,  upon  due 
notice  to  any  corporation,  make  further  provisions  and  regulations 
for  the  management  of  the  business  of  the  corporation  and  for  the 
government  thereof,  or  wholly  to  repeal  any  act  or  part  thereof,  es- 
tablishing any  corporation,  as  shall  be  deemed  expedient." 

A  substitute  for  this  act  was  passed  in  1829,  which  repealed  the 
act  of  1809,  and  all  acts  in  addition  thereto,  with  this  qualification : 
"But  this  repeal  shall  not  affect  the  existing  rights  of  any  person, 
or  the  existing  or  future  liabilities  of  any  corporation,  or  any  mem- 
bers of  any  corporation  now  established,  until  such  corporation  shall 
have  adopted  this  act,  and  complied  with  the  provisions  herein 
contained." 
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It  thus  appears  that  the  charter  of  the  company,  by  adopting  the 
provisions  of  the  act  of  1809,  became  subject  to  a  reserved  power  of 
the  Legislature  to  make  further  provisions  and  regulations  for  the 
management  of  the  business  of  the  corporation  and  for  the  govern- 
ment thereof,  or  wholly  to  repeal  the  act,  or  any  part  thereof,  estab- 
lishing the  corporation.  This  reservation  of  the  power  was  a  part 
of  the  contract. 

But  it  is  contended'  by  the  company  that  the  repeal  of  the  Act  of 
1809  by  the  Act  of  1829  was  a  revocation  or  surrender  of  this  re- 
served power. 

"We  cannot  so  regard  it.  The  charter  of  the  company  adopted  the 
provisions  of  the  Act  of  1809,  as  a  portion  of  itself;  and  those  provi- 
sions remained  a  part  of  the  charter  notwithstanding  the  subsequent 
repeal  of  the  act.  The  Act  of  1829  reserved  a  similar  power  to  amend 
or  repeal  that  act  at  the  pleasure  of  the  Legislature,,  and  declared 
that  all  corporations  established  under  it  should  cease  and  expire  at 
the  same  time  when  the  act  should  be  repealed.  It  can  hardly  be 
supposed  that  the  Legislature,  when  it  reserved  such  plenary  powers 
over  the  corporations  to  be  organized  under  the  new  act,  intended  to 
relinquish  all  its  powers  over  the  corporations  organized  under  or 
subject  to  the  provisions  of  the  former  act.  The  qualification  of 
the  repeal  of  the  Act  of  1809,  before  referred  to,  seems  to  be  intended 
not  only  to  continue  the  existence  of  the  corporations  subject  to  it  in 
the  enjoyment  of  all  their  privileges,  but  subject  to  all  their  liabili- 
ties, of  which  the  reserved  legislative  control  was  one. 

If  this  view  is  correct,  the  Legislature  of  Massachuestts  had  re- 
served complete  power  to  pass  any  law  it  saw  fit,  which  might  affect 
the  powers  of  the  plaintiff  in  error. 

But  there  is  another  question  in  the  case,  which,  as  it  seems  to  us, 
is  equally  decisive. 

The  plaintiff  in  error  was  incorporated  "  for  the  purpose  of  manu- 
facturing malt  liquors  in  all  their  varieties,"  it  is  true;  and  the 
right  to  manufacture,  undoubtedly,  as  the  plaintiff's  counsel  con- 
tends, included  the  incidental  right  to  dispose  of  the  liquors  manu- 
factured. But  although  this  right  or  capacity  was  thus  granted  in 
the  most  unqualified  form,  it  cannot  be  construed  as  conferring  any 
greater  or  more  sacred  right  than  any  citizen  had  to  manufacture 
malt  liquor;  nor  as  exempting  the  corporation  from  any  control 
therein  to  which  a  citizen  would  be  subject,  if  the  interests  of  the 
community  should  require  it.  If  the  public  safety  or  the  public 
morals  require  the  discontinuance  of  any  manufacture  or  traffic,  the 
hand  of  the  Legislature  cannot  be  stayed  from  providing  for  its  dis- 
continuance, by  any  incidental  inconvenience  which  individuals  or 
corporations  may  suffer.  All  rights  are  held  subject  to  the  police 
power  of  the  State. 

We  do  not  mean  to  say  that  property  actually  in  existence  and  in 
which  the  right  of  the  owner  has  become  vested,  may  be  taken  for 
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the  public  good  without  due  compensation.  But  we  infer  that  the 
liquor  in  this  case,  as  in  the  case  of  Bartemeyer  v.  Iowa  (18  Wall. 
129),  was  not  in  existence  when  the  liquor  law  of  Massachusetts 
was  passed.  Had  the  plaintiff  in  error  relied  on  the  existence  of  the 
property  prior  to  the  law,  it  behoved  it  to  show  that  fact.  But  no 
such  fact  is  shown,  and  no  such  point  is  taken.  The  plaintiff  in 
error  boldly  takes  the  ground  that,  being  a  corporation,  it  has  a 
right,  by  contract,  to  manufacture  and  sell  beer  forever,  notwith- 
standing and  in  spite  of  any  exigencies  which  may  occur  in  the 
morals  or  the  health  of  the  community,  requiring  such  manufacture 
to  cease.  We  do  not  so  understand  the  rights  of  the  plaintiff.  The 
Legislature  had  no  power  to  confer  any  such  rights. 

Whatever  differences  of  opinion  may  exist  as  to  the  extent  and 
boundaries  of  the  police  power,  and  however  difficult  it  may  be  to 
render  a  satisfactory  definition  of  it,  there  seems  to  be  no  doubt  that 
it  does  extend  to  the  protection  of  the  lives,  health,  and  property  of 
the  citizens,  and  to  the  preservation  of  good  order  and  the  public 
morals.  The  Legislature  cannot,  by  any  contract,  divest  itself  of 
the  power  to  provide  for  these  objects.  They  belong  emphatically 
to  that  class  of  objects  which  demand  the  application  of  the  maxim, 
salus  populi  suprema  lex;  and  they  are  to  be  attained  and  provided 
for  by  such  appropriate  means  as  the  legislative  discretion  may  de- 
vise. That  discretion  can  no  more  be  bargained  away  than  the  power 
itself.     Boyd  v.  Alabama  (94  U.  S.  645). 

Since  we  haVe  already  held,  in  the  case  of  Bartemeyer  v.  Iowa, 
that  as  a  measure  of  police  regulation,  looking  to  the  preservation  of 
public  morals,  a  State  law  prohibiting  the  manufacture  and  sale  of 
intoxicating  liquors  is  not  repugnant  to  any  clause  of  the  Constitu- 
tion of  the  United  States,  we  see  nothing  in  the  present  case  that 
can  afford  any  sufficient  ground  for  disturbing  the  decision  of  the 
Supreme  Court  of  Massachusetts. 

Of  course,  we  do  not  mean  to  lay  down  any  rule  at  variance  with 
what  this  Court  has  decided  with  regard  to  the  paramount  authority 
of  the  Constitution  and  laws  of  the  United  States,  relating  to  the 
regulation  of  commerce  with  foreign  nations  and  among  the  several 
States,  or  otherwise.  Brown  v.  Maryland  (12  Wheat.  419);  License 
Cases  (6  How.  504) ;  Passenger  Cases  (7  id.  283) ;  Henderson  v. 
Mayor  of  New  York  (92  U.  S.  259) ;  Chy  Lung  v.  Freeman  (id. 
275) ;  Railroad  Com-pwny  v.  Husen  (95  id.  465).  That  question  does 
not  arise  in  this  case. 

Judgment  affirmed. 
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RAILWAY  COMPANY  v.   LACKEY. 

(78  lit.  65.    1875.) 

Appeal  from  the  Circuit  Court  of  Marion  county. 
Mr.  Justice  Bkebse  delivered  the  opinion  of  the  court:  — 
This  is  an  appeal  from  the  judgment  of  the  Marion  circuit  court, 
rendered  at  the  October  term,  1870,  upon  the  following  agreed  state 
of  facts :  — 

"  It  was  agreed  in  this  case  that,  during  the  year  1869,  three  per- 
sons were  run  over  and  killed  by  trains  on  the  railroad  of  appellant, 
in  Marion  County,  and  the  appellee,  being  coroner  of  said  county  at 
the  time,  held  an  inquest  in  each  case,  the  expenses  of  which,  to- 
gether with  the  costs  of  burial,  amount,  in  the  aggregate,  to  f  91.15; 
that  if  appellant  was,  in  law,  liable  to  appellee,  upon  the  facts 
stated,  for  the  above  amount,  then  judgment  should  be  rendered  in 
favor  of  appellee  therefor,  and  if  not  so  liable,  then  judgment 
should  be  for  appellant,  with  the  right  to  either  party  to  appeal." 
In  1855,  the  General  Assembly  of  this  State  passed  an  act  entitled, 
"  An  Act  to  provide  for  the  burial  of  the  dead  occurring  on  railroads, 
and  in  or  by  vehicles  carrying  passengers,"  in  the  second  section  of 
which  act  it  is  provided  that  "  every  railroad  company  running  cars 
within  this  State  shall  be  liable  for  all  the  expense  of  the  coroner 
and  his  inquest,  and  the  burial  of  all  persons  who  may  die  on  the 
cars,  or  who  may  be  killed  by  collision,  or  other  accident  occurring 
to  such  cars,  or  otherwise;  and  any  coroner,  city,  town,  or  person 
who  shall  take  charge  of  and  decently  inter  any  such  body  or  corpse, 
or  cause  any  inquest  to  be  held  over  such  corpse,  shall  have  the 
cause  of  action  against  such  company  before  any  court  having  com- 
petent jurisdiction."     Sess.  Laws  1855,  p.  170;  Scates'  Comp.  423. 

It  is  insisted  by  appellant,  that  this  statute  is  not  within  the  con- 
stitutional competency  of  the  General  Assembly  to  enact,  as  it 
places  the  burden  of  these  expenses  upon  the  railroad  companies, 
which,  in  other  cases  of  like  nature,  is  placed  upon  the  estate  of  the 
deceased,  or  upon  the  county  in  which  the  accident  may  occur.  This 
is  the  general  law.  E.  S.  1845,  ch,  99,  title,  "  Sheriffs  and'  Coro- 
ners," sec.  23;  R.  S.  1874,  sec.  21,  title,  "Coroners." 

It  may,  very  pertinently,  be  asked,  why  this  distinction?  On 
what  principle  is  it  that  railroad  corporations,  without  any  fault  on 
their  part,  shall  be  compelled  to  pay  charges  which,  in  other  cases, 
are  borne  by  the  property  of  the  deceased,  or,  in  default  thereof,  by 
the  county  in  which  the  accident  occurred? 

An  examination  of  the  section  will  show  that  no  default  or  negli- 
gence of  any  kind  need  be  established  against  the  railroad  company, 
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but  they  are  mulcted  in  heavy  charges  if,  notwithstanding  all  their 
care  and  caution,  a  death  should  occur  on  one  of  their  cars,  no  mat- 
ter how  caused,  even  if  by  the  party's  own  hand.  Running  of  trains 
by  these  corporations  is  lawful,  and  of  great  public  benefit.  It  is 
not  claimed  that  the  liability  attaches  for  a  violation  of  any  law,  the 
omission  of  any  duty,  or  the  want  of  proper  care  and  skill  in  run- 
ning their  trains.  The  penalty  is  not  aimed  at  anything  of  this 
kind.  We  say  penalty,  for  it  is  in  the  nature  of  a  penalty,  and  there 
is  a  constitutional  inhibition  against  imposing  penalties  where  no 
law  has  been  violated  or  duty  neglected.  Neither  is  pretended  in 
this  case,  nor  are  they  in  the  contemplation  of  the  statute.  A  pas- 
senger on  the  train  dies  from  sickness.  He  is  a  man  of  wealth. 
Why  should  his  burial  expenses  be  charged  to  the  railroad  com- 
pany? There  is  neither  reason  nor  justice  in  it,  and  if  he  be  poor, 
having  not  the  means  for  a  decent  burial,  the  general  law  makes  am- 
ple provision  for  such  cases.  As  argued  by  the  counsel  for  appel- 
lant, the  law  attempts  to  place  what  is  properly  a  public  burden 
upon  these  corporations,  which  should  be  borne  by  all  alike,  and 
discharged  out  of  public  funds  raised  by  equal  and  uniform  taxation. 

This  may  be  considered  in  the  light  of  a  special  tax,  for  which 
there  is  no  sanction  in  the  Constitution.  We  have  not  been  fur- 
nished with  any  brief,  points,  or  argument  for  the  appellee.  The 
views  presented  by  appellant  satisfy  us  the  law  in  question  cannot 
be  sustained  as  a  constitutional  enactment. 

In  1874,  the  General  Assembly  repealed  this  statute,  by  chap.  131, 
title,  "Statutes,"  R.  S.  1022,  but,  at  the  same  session,  re-enacted  it 
substantially,  giving  the  power  to  sue,  not  to  the  coroner,  as  here, 
but  to  the  county.     lb.,  title,  "Coroners,"  283,  sec.  22. 

For  the  reasons  given  the  judgment  is  reversed. 

Judgment  reversed. 


GREENWOOD  v.   FREIGHT  COMPANY. 
(105  U.  S.  13.    1881.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Me.  Justice  Millee  delivered  the  opinion  of  the  court :  — 

The  appellant.  Greenwood,  a  citizen  of  the  State  of  New  York, 
brought  his  bill  of  complaint  against  the  Union  Freight  Railroad 
Company,  a  corporation  established  by  the  laws  of  Massachusetts; 
against  the  Marginal  Freight  Railroad  Company,  likewise  a  Massa- 
chusetts corporation;  against  the  city  of  Boston,  its  mayor  and 
aldermen  by  name ;  and  against  the  directors  of  the  Marginal  Freight 
Railroad  Company,  — all  citizens  of  Massachusetts. 

The  Union  Freight  Railroad  Company  demurred  to  the  bill,  and 
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the  demurrer  was  sustained  and  the  bill  dismissed,  ft  is  this  decree 
which  we  are  called  on  to  review  on  appeal  taken  by  complainant. 

The  case  made  by  the  bill  is  that  the  Marginal  Freight  Kailroad 
Company,  which  we  shall  hereafter  call  the  Marginal  Company,  was 
organized  under  an  act  of  the  Legislature  of  Massachusetts  of  the 
date  of  April  26,  1867,  to  build  and  operate  a  railroad  through  vari- 
ous streets  in  the  city  of  Boston,  "with  all  the  privileges  and  sub- 
ject to  all  the  duties,  restrictions,  and  liabilities  set  forth  in  the 
general  laws,  which  now  are  or  may  hereafter  be  in  force,  relating 
to  street-railway  corporations,  so  far  as  they  are  applicable."  The 
right  of  way  of  this  company  for  part  of  its  route  lay  over  the  line 
of  a  railway  previously  granted  to  the  Commercial  Freight  Eailroad 
Company,  and  the  Marginal  Company,  by  virtue  of  a  provision  in 
its  charter,  purchased  and  paid  the  Commercial  Company  for  the 
joint  use  of  its  track,  so  far  as  it  ran  through  the  same  streets. 
Afterwards,  on  May  6,  1872,  the  Legislature  of  Massachusetts  in- 
corporated, by  an  act  of  that  date,  the  Union  Freight  Railroad  Com- 
pany, which,  by  virtue  of  its  charter  and  the  authority  of  the  board 
of  aldermen  of  Boston,  was  authorized  to  run  its  track  through  the 
same  streets  and  over  the  same  ground  covered  by  the  track  of  the 
Marginal  Company,  and  to  take  possession  of  the  track  of  that  and 
any  other  street-railroad  company,  on  payment  of  compensation. 
This  latter  act  also  repealed  the  charter  of  the  Marginal  Company. 

Sections  4,  6,  and  7  of  this  act  constitute  the  foundation  of  com- 
plainant's grievance,  because  they  are  said  to  impair  the  obligation 
of  the  contract  found  in  the  charter  of  the  Marginal  Company,  and, 
as  they  are  short,  they  are  here  given  verbatim :  — 

Sect.  i.  Said  corporation  may,  within  its  authorized  limits  and  for  the  pur- 
poses of  this  act,  enter  upon  and  use  any  part  of  the  tracks  of  any  other  street 
railroad,  and  may  suitably  strengthen  and  improve  such  tracks  ;  and  if  the  cor- 
porations cannot  agree  upon  the  manner  and  conditions  of  such  entry  and  use, 
or  the  compensation  to  be  paid  therefor,  the  same  shall  be  determined  in  accord- 
ance with  the  provisions  of  the  thirty-eighth  section  of  chapter  three  hundred 
and  eighty-one  of  the  acts  of  the  year  eighteen  hundred  and  seventy-one. 

Sect.  6.  Said  corporation  shall,  within  four  months  from  the  passage  of  this 
act,  take  the  tracks,  or  any  part  thereof,  of  the  Marginal  Freight  Railway  Com- 
pany, subject  to  the  laws  relating  to  the  taking  of  land  by  railroad  companies, 
and  the  compensation  to  be  made  therefor. 

Sect.  7.  Chapter  one  hundred  and  seventy  of  the  acts  of  the  year  eighteen 
hundred  and  sixty-seven,  entitled  an  "  Act  to  incorporate  the  Marginal  Freight 
Railway  Company,"  and  so  much  of  chapter  four  hundred  and  sixty-one  of  the 
acts  of  the  year  eighteen  hundred  and  sixty-nine  as  relates  to  said  Marginal 
Freight  Railway  Company,  are  hereby  repealed. 

The  bill  avers  that  the  Union  Freight  Railroad  Company  has  been 
organized,  and  is  about  to  proceed  in  such  a  manner  under  this  act 
that  the  Marginal  Company  will  be  utterly  destroyed,  and  its  several 
contracts,  franchises,  rights,  easements,  and  properties  will  be  im- 
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paired  and  destroyed,  and  the  stock  of  complainant  in  said  company 
will  be  destroyed  and  made  valueless,  and  he  will  sustain  irrepara- 
ble damage  and  mischief. 

Complainant  then  alleges  that  he  had  requested  and  urged  the 
directors  of  the  Marginal  Company  to  take  steps  to  assert  the  rights 
and  franchises  of  the  company  against  what  he  believes  to  be  un- 
constitutional legislation,  and  that  they  had  declined  and  refused  to 
do  so.  He  also  sets  out  a  vote  or  resolution  of  said  directors,  in 
which  they  respond  to  his  demand  by  saying  that  the  assertion  of 
the  rights  of  the  corporation  in  the  State  courts  is  accompanied  with 
so  many  embarrassments  that  they  decline  to  attempt  it.  The  prayer 
of  the  bill  is  for  an  injunction  against  all  the  defendants,  to  prevent 
these  acts  so  injurious  to  the  rights  of  the  Marginal  Freight  Railroad 
Company. 

The  first  ground  of  demurrer  to  this  bill  is  that  the  complainant, 
whose  interest  is  merely  that  of  a  stockholder  in  the  Marginal  Com- 
pany, shows  no  right  to  sustain  this  bill,  the  object  of  which  is  to 
assert  rights  that  are  those  of  the  corporation,  which  is  itself  under 
no  disability  to  sue. 

This  whole  subject  was  fully  considered  in  the  recent  opinion  of 
the  court  in  Hawes  v.  Oakland  (104  U.  S.  450),  in  the  decision  of 
which  we  had  the  benefit  of  the  able  argument  of  counsel  in  this 
case,  which  was  argued  before  that  was  decided.  We  refer  to  that 
opinion  for  the  principles  which  must  govern  this  branch  of  the 
present  case.  It  is  sufficient  to  say  that  this  bill  presents  so  strong 
a  case  of  the  total  destruction  of  the  corporate  existence,  and  of  the 
annihilation  of  all  corporate  powers  under  the  Act  of  1872,  that  we 
think  complainant  as  a  stockholder  comes  within  the  rule  laid  down 
in  that  opinion,  and  which  authorizes  a  shareholder  to  maintain  a 
suit  to  prevent  such  a  disaster,  where  the  corporation  peremptorily 
refuses  to  move  in  the  matter. 

As  none  of  the  defendants  are  charged  with  a  purpose  to  exercise 
any  power  or  to  perform  any  acts  not  authorized  by  the  terms  of  the 
Act  of  May  6,  1872,  the  remaining  question  to  be  decided  is,  whether 
the  features  of  that  act  to  which  complainant  objects  in  his  bill  are 
beyond  the  power  of  the  Legislature  of  Massachusetts,  or  are  forbid- 
den by  anything  in  the  Constitution  of  the  United  States. 

These  exercises  of  power  in  the  statute  complained  of  are  divisible 
into  two :  — 

1.  The  repeal  of  the  charter  of  the  Marginal  Company. 

2.  The  authority  vested  in  the  Union  Company  to  take  its  track 
for  the  use  of  the  latter  company. 

It  is  the  argument  of  counsel,  pressed  upon  us  with  much  vigor, 
that  the  two  taken  together  constitute  a  transfer  of  the  property  of 
the  one  corporation  to  the  other,  and  with  it  all  the  corporate  fran- 
chises, rights,  and  powers  belonging  to  the  elder  corporation. 

We  are  not  insensible  to  the  force  of  the  argument  as  thus  stated; 
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and  we  think  it  must  be  conceded  that,  according  to  the  unvarying 
decisions  of  this  court,  the  unconditional  repeal  of  the  charter  of  the 
Marginal  Company  is  void  under  the  Constitution  of  the  United 
States,  as  impairing  the  obligation  of  the  contract  made  by  the  ac- 
ceptance of  the  charter  between  the  corporators  of  that  company  and 
the  State,  unless  it  is  made  valid  by  that  provision  of  the  General 
Statutes  of  Massachusetts  called  the  reservation  clause,  concerning 
acts  of  incorporation;  or  unless  it  falls  within  some  enactment  cov- 
ered by  that  part  of  its  own  charter  which  makes  it  "  subject  to  all 
the  duties,  restrictions,  and  liabilities  set  forth  in  the  general  laws, 
which  now  are  or  may  hereafter  be  in  force,  relating  to  street-rail- 
way corporations,  so  far  as  they  may  be  applicable." 

The  iirst  of  these  reservations  of  legislative  power  over  corpora- 
tions is  found  in  sect.  41  of  chap.  68  of  the  General  Statutes  of 
Massachusetts,  in  the  following  language:  "Every  act  of  incorpora- 
tion passed  after  the  eleventh  day  of  March,  in  the  year  one  thou- 
sand eight  hundred  and  thirty-one,  shall  be  subject  to  amendment, 
alteration,  or  repeal,  at  the  pleasure  of  the  Legislature." 

It  would  be  difficult  to  supply  language  more  comprehensive  or 
expressive  than  this. 

Such  an  act  may  be  amended;  that  is,  it  may  be  changed  by  addi- 
tions to  its  terms  or  by  qualifications  of  the  same.  It  may  be  altered 
by  the  same  power,  and  it  may  be  repealed.  What  is  it  may  be  re- 
pealed? It  is  the  act  of  incorporatibn.  It  is  this  organic  law  on 
which  the  corporate  existence  of  the  company  depends  which  may 
be  repealed,  so  that  it  shall  cease  to  be  a  law;  or  the  Legislature  may 
adopt  the  milder  course  of  amending  the  law  in  matters  which  need 
amendment,  or  altering  it  when  it  needs  substantial  change.  All  this 
may  be  done  at  the  pleasure  of  the  Legislature.  That  body  need 
give  no  reason  for  its  action  in  the  matter.  The  validity  of  such 
action  does  not  depend  on  the  necessity  for  it,  or  on  the  soundness 
of  the  reasons  which  prompted  it.  This  expression,  "the  pleasure 
of  the  Legislature,"  is  significant,  and  is  not  found  in  many  of  the 
similar  statutes  in  other  States. 

This  statute  having  been  the  settled  law  of  Massachusetts  and  rep- 
resenting her  policy  on  an  important  subject  for  nearly  fifty  years 
before  the  incorporation  of  the  Marginal  Company,  we  cannot  doubt 
the  authority  of  the  Legislature  of  Massachusetts  to  repeal  that  char- 
ter. Nor  is  this  seriously  questioned  by  counsel  for  appellant;  and 
it  may,  therefore,  be  assumed  that  if  the  repealing  clause  of  the  Act 
of  May  6,  1872,  stood  alone,  its  validity  must  be  conceded.  Crease 
V.  Babcook  (23  Pick.  (Mass.)  334);  Erie  &  N.  E.  Railroad  Co.  v. 
Casey  (26  Pa.  St.  287) ;  Pennsylvania  College  Cases  (13  Wall.  190) ; 
2  Kent,  Com.  306. 

It  is  argued,  however,  that  the  act  is  to  be  examined  as  a  whole, 
and  that  as  the  earlier  sections  of  the  statute  bestow  upon  the  Union 
Company  the  right  to  seize  the  track  and  other  property  of  the  Mar- 
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ginal  Company,  this  repealing  clause  is  inserted  merely  to  aid  in  the 
general  purpose  of  transferring  a  valuable  property  and  its  appurte- 
nant franchise  from  one  corporation  to  another. 

Whether  this  is  sufficient  to  invalidate  that  branch  or  feature  of 
the  statute  may  depend  somewhat  upon  the  effect  of  the  repealing 
clause  upon  the  rights  of  the  Marginal  Company,  as  well  as  upon 
other  matters;  but  we  do  not  doubt  the  validity  of  the  repealing 
clause  of  that  act,  whatever  may  have  been  the  reasons  which 
influenced  the  Legislature  to  enact  it,  for  the  exercise  of  this 
power  is  by  express  terms  declared  to  be  at  the  pleasure  of  the 
Legislature. 

The  forty-first  section  of  chapter  68,  as  we  have  cited  it,  had  a 
proviso,  as  it  was  originally  enacted,  "that  no  act  of  incorporation 
shall  be  repealed,  unless  for  some  violation  of  its  charter  or  other 
default,  when  such  charter  shall  contain  an  express  provision  limit- 
ing the  duration  of  the  same." 

So  that  charters  subject  to  the  pleasure  of  the  legislative  will 
were  only  those  of  perpetual  duration.  This  proviso  was,  however, 
either  repealed  by  express  enactment  or  intentionally  left  out  in  sub- 
sequent revisions  of  the  statutes,  for  it  is  not  found  in  that  of  1860, 
known  as  the  General  Statutes  of  Massachusetts,  nor  in  that  of 
the  present  year,  just  published,  called  the  Public  Statutes  of 
Massachusetts. 

What  is  the  effect  of  the  repeal  of  the  charter  of  a  corporation  like 
this?  One  obvious  effect  of  the  repeal  of  a  statute  is  that  it  no  longer 
exists.  Its  life  is  at  an  end.  Whatever  force  the  law  may  give  to 
transactions  into  which  the  corporation  entered  and  which  were  au- 
thorized by  the  charter  while  in  force,  it  can  originate  no  new  trans- 
actions dependent  on  the  power  conferred  by  the  charter.  If  the 
corporation  be  a  bank,  with  power  to  lend  money  and  to  issue  circu- 
lating notes,  it  can  make  no  new  loan  nor  issue  any  new  notes  de- 
signed to  circulate  as  money. 

If  the  essence  of  the  grant  of  the  charter  be  to  operate  a  railroad, 
and  to  use  the  streets  of  the  city  for  that  purpose,  it  can  no  longer 
so  use  the  streets  of  the  city,  and  no  longer  exercise  the  franchise  of 
running  a  railroad  in  the  city.  In  short,  whatever  power  is  depend- 
ent solely  upon  the  grant  of  the  charter,  and  which  could  not  be  ex- 
ercised by  unincorporated  private  persons  under  the  general  laws  of 
the  State,  is  abrogated  by  the  repeal  of  the  law  which  granted  these 
special  rights. 

Personal  and  real  property  acquired  by  the  corporation  during  its 
lawful  existence,  rights  of  contracts,  or  choses  in  action  so  acquired, 
and  which  do  not  in  their  nature  depend  upon  the  general  powers 
conferred  by  the  charter,  are  not  destroyed  by  such  a  repeal ;  and 
the  courts  may,  if  the  Legislature  does  not  provide  some  special 
remedy,  enforce  such  rights  by  the  means  within  their  power.  The 
rights  of  the  shareholders  of  such  a  corporation   to  their  interest 
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in  its  property,  are  not  annihilated  by  such  a  repeal,  and  there  must 
remain  in  the  courts  the  power  to  protect  those  rights. 

And  while  we  are  conscious  that  no  definition,  at  once  comprehen- 
sive and  satisfactory,  can  be  here  laid  down  of  what  those  rights  and 
powers  are  that  remain  to  the  stockholders  and  the  creditors  of  such 
a  corporation,  after  the  act  of  repeal,  we  are  of  opinion  that  the  fore- 
going observations  are  suiRcient  for  the  case  before  us. 

A  short  reference  to  the  origin  of  this  reservation  of  the  right  to  re- 
peal charters  of  corporations  may  be  of  service  in  enabling  us  to  decide 
upon  its  office  and  effect  when  called  into  operation  by  the  legislative 
exercise  of  the  power.  As  early  as  1806,  in  the  case  of  Wales  v.  Stet- 
son (2  Mass.  143),  the  Supreflie  Court  of  that  State  made  the  decla- 
ration "  that  the  rights  legally  vested  in  all  corporations  cannot  be 
controlled  or  destroyed  by  any  subsequent  statute,  unless  a  power  for 
that  purpose  be  reserved  to  the  Legislature  in  the  act  of  incorpora- 
tion." In  Trustees  of  Dartmouth  College  v.  Woodward  (4  Wheat. 
618),  decided  in  1819,  this  court  announced  principles  on  the  subject 
of  the  protection  that  the  charters  of  private  corporations  were  en- 
titled to  claim,  under  the  clause  of  the  Federal  Constitution  against 
impairing  the  obligation  of  contracts,  which,  though  received  at  the 
time  with  some  dissatisfaction,  have  never  been  overruled  in  this 
court.  The  opinion  in  that  case  carried  the  protection  of  the  con- 
stitutional provision  somewhat  in  advance  of  what  had  been  decided 
in  Fletcher  v.  Peck  (6  Cranch,  87),  and  the  preceding  cases,  and 
held  that  it  applied  not  only  to  contracts  between  individuals,  and 
to  grants  of  property  made  by  the  State  to  individuals  or  to  corpora- 
tions, but  that  the  rights  and  franchises  conferred  upon  private  as 
distinguished  from  public  corporations  by  the  legislative  acts  under 
which  their  existence  was  authorized,  and  the  right  to  exercise  the 
functions  conferred  upon  them  by  the  statute,  were,  when  accepted 
by  the  corporators,  contracts  which  the  State  could  not  impair. 

It  became  obvious  at  once  that  many  acts  of  incorporation  which 
had  been  passed  as  laws  of  a  public  character,  partaking  in  do  gen- 
eral sense  of  a  bargain  between  the  States  and  the  corporations 
which  they  created,  but  which  yet  conferred  private  rights,  were 
no  longer  subject  to  amendment,  alteration,  or  repeal,  except 
by  the  consent  of  the  corporate  body,  and  that  the  general  con- 
trol which  the  Legislatures  creating  such  bodies  had  previously 
supposed  they  had  the  right  to  exercise  no  longer  existed.  It  was, 
no  doubt,  with  a  view  to  suggest  a  method  by  which  the  State  Legis- 
latures could  retain  in  a  large  measure  this  important  power,  with- 
out violating  the  provision  of  the  Federal  Constitution,  that  Mr. 
Justice  Story,  in  his  concurring  opinion  in  the  Dartmouth  College 
case,  suggested  that  when  the  Legislature  was  enacting  a  charter 
for  a  corporation,  a  provision  in  the  statute  reserving  to  the  Legisla- 
ture the  right  to  amend  or  repeal  it  must  be  held  to  be  a  part  of 
the  contract  itself,  and  the  subsequent  exercise  of  the  right  would 
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be  in  accordance  with  the  contract,  and  could  not,  therefore,  impair 
its  obligation.  And  he  cites  with  approval  the  observations  we  have 
already  quoted  from  the  case  of  Wales  v.  Stetson  (2  Mass.  143). 

It  would  seem  that  the  States  were  not  slow  to  avail  themselves 
of  this  suggestion,  for  while  we  have  not  time  to  examine  their 
legislation  for  the  result,  we  have  in  one  of  the  cases  cited  to  us 
as  to  the  effect  of  a  repeal,  McLaren  v.  Pennington  (1  Paige  (N. 
Y.),  102),  in  which  the  Legislature  of  New  Jersey,  when  chartering 
a  bank  with  a  capital  of  $400,000  in  1824,  declared  by  its  seven- 
teenth section  that  it  should  be  lawful  for  the  Legislature  at  any 
time  to  alter,  amend,  and  repeal  the  same.  And  Kent  (2  Com.  307), 
speaking  of  what  is  proper  in  such  a  clause,  cites  as  an  example  a 
charter  by  the  New  York  Legislature  of  the  date  of  Feb.  25,  1822. 
How  long  the  Legislature  of  Massachusetts  continued  to  rely  on  a 
special  reservation  of  this  power  in  each  charter  as  it  was  granted, 
it  is  unnecessary  to  inquire,  for  in  1831  it  enacted  as  a  law  of  gen- 
eral application,  that  all  charters  of  corporations  thereafter  granted 
should  be  subject  to  amendment,  alteration,  and  repeal  at  the  pleas- 
ure of  the  Legislature;  and  such  has  been  the  law  ever  since. 

This  history  of  the  reservation  clause  in  acts  of  incorporation  sup- 
ports our  proposition,  that  whatever  right,  franchise,  or  power  in 
the  corporation  depends  for  its  existence  upon  the  granting  clauses 
of  the  charter,  is  lost  by  its  repeal. 

This  view  is  sustained  by  the  decisions  of  this  court,  and  of  other 
courts  on  the  same  question.  Pennsylvania  College  Cases  (supra); 
Tomlinson  v.  Jessup  (16  Wall.  464) ;  Railroad  Company  v.  Maine 
(96  U.  S.  499) ;  Sinking  Fund  Cases  (99  id.  700) ;  Railroad  Com- 
pany V.  Georgia  (98  id.  369) ;  McLaren  v.  Pennington  (supra) ;  Erie 
&  N.  E.  Railroad' Y.  Casey  (supra);  Miner's  Bank  v.  United  States 
(1  Greene  (Iowa),  553) ;  2  Kent,  Com.  306,  307. 

It  results  from  this  view  of  the  subject  that  whatever  right  re- 
mained in  the  Marginal  Company  to  its  rolling-stock,  its  horses,  its 
harness,  its  stables,  the  debts  due  to  it,  and  the  funds  on  hand,  if 
any,  it  no  longer  had  the  right  to  run  its  ears  through  the  streets,  or 
any  of  the  streets,  of  Boston.  It  no  longer  had  the  right  to  cumber 
the  streets  with  a  railroad  track  which  it  could  not  use,  for  these  be- 
longed by  law  to  no  person  of  right,  and  were  vested  in  defendants 
only  by  virtue  of  the  repealed  charter. 

It  was,  therefore,  in  the  power  of  the  Massachusetts  Legislature 
to  grant  to  another  corporation,  as  it  did,  the  authority  to  operate  a 
street  railroad  through  the  same  streets  and  over  the  same  ground 
previously  occupied  by  the  Marginal  Company.  Whether  this  ac- 
tion was  oppressive  or  unjust  in  view  of  the  public  good,  or  whether 
the  Legislature  was  governed  by  sufficient  reason  in  thus  repealing 
the  charter  of  one  company,  and  in  chartering  another  at  the  same 
time  to  perform  as  part  of  its  functions  the  duties  required  of  the 
first,  is  not,  as  we  have  seen,  a  judicial  question  in  this  case.     It 
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may  well  be  supposed,  if  answer  were  required  to  the  complainant's 
bill,  that  it  was  made  to  appear  that  the  Marginal  Company  had 
shown  its  incapacity  to  fulfil  the  objects  for  which  it  was  created, 
and  that  another  corporation,  embracing  larger  area,  connecting  with 
more  freight  depots  and  wharves,  and  with  more  capital,  could  bet- 
ter serve  the  public  in  the  matter  for  which  both  franchises  were 
given. 

That  in  creating  the  later  corporation,  whose  object  was  to  fulfil  a 
public  use,  it  could  authorize  it  to  take  such  property  of  other  corpo- 
rations as  might  be  necessary  to  that  use,  as  well  as  that  of  individ- 
uals, can  hardly  admit  of  question.  Sect.  4  of  the  act  gives  this 
power  to  the  Union  Company  with  reference  to  the  tracks  of  all 
street  railroads  in  the  city,  and  provides  that  in  the  event  of  an  in- 
ability to  agree  with  the  owners  of  these  tracks  as  to  compensation, 
that  shall'  be  determined  in  accordance  with  the  provisions  of  gen- 
eral laws  previously  enacted  on  that  subject.  To  this  there  can  be^ 
no  valid  legal  objection.  The  property  of  corporations,  even  includ- 
ing their  franchises,  when  that  is  necessary,  may  be  taken  for  public 
use  under  the  power  of  eminent  domain,  on  making  due  compensation. 
West  River  Bridge  Co.  v.  Dix  (6  How.  607) ;  Central  Bridge  Cor- 
poration V,  City  of  Lowell  (4  Gray  (Mass.),  474);  Boston  Water- 
power  Co.  V.  Boston  &  Worcester  Railroad  Corporation  (23  Pick. 
(Mass.)  360);  Richmond,  &c.  Railroad  Co.  v.  Louisa  Railroad  Co. 
(13  How.  71). 

But  it  is  the  sixth  section  of  the  act  which  is  most  bitterly  assailed 
as  an  invasion  of  appellant's  rights.  It  declares  that  the  Union 
Freight  Company,  within  four  months  from  the  passage  of  the  act, 
shall  take  the  tracks,  or  any  part  thereof,  of  the  Marginal  Freight 
Company,  subject  to  the  laws  relating  to  taking  land  by  railroad 
companies  and  the  compensation  therefor.  If,  as  the  language  seems 
to  imply,  the  new  company  is  bound  to  take  so  much  of  the  track  of 
the  old  one  as  it  shall  need  or  elect  to  use,  and  pay  for  it  within  four 
months,  it  is  a  requirement  favorable  to  this  company  in  preference 
to  others,  and  with  special  reference  to  the  fact  that  its  power  to  use 
the  track  for  railroad  purposes  has  ceased.  If  it  is  merely  a  permis- 
sion to  take  the  track  on  payment  of  compensation,  it  is  still  a  favor 
to  the  Marginal  Company  to  require  this  to  be  done  within  four 
months. 

A  suggestion  is  made  that  the  Marginal  Company  acquired  by  pur- 
chase, for  $15,000,  the  right  to  the  use  of  the  track  of  the  Commer- 
cial Freight  Company,  and  that  this  property  stands  on  different 
grounds  from  the  remainder  of  its  track. 

We  are  unable  to  discover  any  difference  in  principle.  If  the  new 
company  takes  this  track,  or  takes  the  Marginal  Company's  right  to 
use  it,  we  suppose  the  latter  will  be  entitled  to  compensation  for  its 
interest  in  it,  as  for  other  property  taken  for  a  public  use. 

In  fact,  in  regard  to  the  whole  question  discussed  as  to  the  mode 
VOL.  I.  —  35 
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of  making  compensation,  and  its  sufficiency  to  indemnify  the  Margi- 
nal Company  for  what  is  taken,  it  seems  to. us  to  be  premature;  for 
whenever  the  attempt  to  adjust  the  compensation  is  made,  the  ques- 
tion of  its  sufficiency  and  its  compliance  with  the  law  on  that  subject 
may  arise,  and  it  can  then  be  decided. 

ISTor  are  we  satisfied  of  the  soundness  of  the  argument  of  counsel 
that  the  clause  in  the  Marginal  Company's  charter,  which  declares 
it  to  be  subject  to  the  restrictions  and  liabilities  contained  in  the 
general  laws  relating  to  street  railways,  withdraws  it  from  the  oper- 
ation of  the  forty-first  section  of  chapter  68  of  the  General  Laws  of 
the  State.  The  latter  clause  declares  all  acts  of  incorporation  sub- 
ject to  its  provisions.  This  subjection  is  not  impaired  by  the  fact 
that  a  particular  corporation  is  made  by  its  charter  subject  to  other 
laws  also  of  a  general  character. 

We  are  of  opinion  that  the  question  of  the  repeal  of  the  charter 
of  the  Marginal  Company  is  to  be  decided  by  the  construction  of  the 
general  statute,  whose  effect  and  history  we  have  discussed. 

These  considerations  require  the  affirmance  of  the  decree  of  the 
Circuit  Court  sustaining  the  demurrer  to  appellant's  bill. 

Decree  affirmed. 


COMMONWEALTH  v.  EASTERN  EAILEOAD   COMPANY. 

KEANE   V.    SAME. 

(103  Mass.  254.  1869.) 

The  first  case  was  an  action  of  tort  on  the  St.  of  1868,  c.  89,  which 
was  passed  March  27  of  that  year,  and  is  printed  in  the  margin,* 
against  a  railroad  company  incorporated  by  the  St.  of  1836,  c.  232, 
to  recover  $400  for  the  delay  of  the  defendants  for  two  months  to 
establish  a  station  at  Knight's  Crossing  in  Newbury.  Writ  dated 
September  16,  1868.     The  answer  alleged  that  the  St.  of  1868,  c.  89, 

1  "  Section  I.  The  Eastern  Railroad  Company  is  hereby  required  to  establish 
and  maintain,  on  the  line  of  its  railroad  at  Knight's  Crossing,  so  called,  in  the  town 
of  Newbury,  a  flag  station  ;  and  to  erect  at  said  place  a  station-house  reasonably  com- 
modious for  the  use  of  passengers  and  the  accommodation  of  freight,  at  which  at 
least  two  trains  each  way  shall  stop  each  day,  upon  the  proper  signals  being  made  ; 
and  said  company  is  hereby  authorized  to  take  such  land  as  shall  be  necessary  for  the 
erection  of  such  station-house,  and  for  approaches  thereto,  under  the  provisions  of  the 
sixty-third  chapter  of  the  General  Statutes. 

"  Section  2.  Said  station-house  shall  be  ready  for  the  accommodation  of  passen- 
gers and  freight  by  the  first  day  of  July  next,  and  said  Eastern  Railroad  Company  shall 
forfeit  and  pay  the  sum  of  two  hundred  dollars  for  each  month's  delay  in  the  estab- 
lishment of  said  station  after  said  first  day  of  July,  to  be  recovered  to  the  use  of  the 
Commonwealth . 

"  Section  3.    This  act  shall  take  effect  upon  its  passage." 
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was  unconstitutional.  The  case  was  submitted  to  the  judgment  of 
the  Superior  Court,  and  on  appeal,  of  this  court,  upon  the  pleadings 
and  these  facts  agreed :  — 

"  It  is  agreed  that,  since  the  passage  of  the  St.  of  1868,  c.  89,  the 
defendants  did  not,  prior  to  the  date  of  this  writ,  take  any  steps  by 
way  of  compliance  with  the  provisions  of  said  act;  that  they  did  not 
erect  any  station-house  at  the  place  named  in  said  act,  and  have 
never  caused  any  trains  to  stop  at  said  place ;  and  that  they  have 
never  advertised  or  in  any  way  recognized  Knight's  Crossing  as  a 
station  or  place  for  the  stopping  of  trains  whether  signalled  or  other- 
wise. It  is  further  agreed  that  the  plaintiffs  have  no  evidence  that 
any  person  ever  offered  himself  as  a  passenger  at  said  station,  or 
that  any  freight  was  ever  offered  there  for  carriage ;  but  it  is  agreed 
also  that  the  defendants  have  never  made  any  provisions  for  receiving 
passengers  or  freight  there." 

Chapman,  C.  J:  — 

By  the  St.  of  1868,  c.  89,  the  defendants  are  required  to  establish 
a  flag  station  on  their  railroad  at  Knight's  Crossing  in  Newburj', 
and  erect  there  a  station-house  at  which  at  least  two  trains  each  way 
and  each  day  shall  stop.  The  statute  has  not  been  complied  with, 
and  the  defendants  contend  that  it  is  unconstitutional.  The  defend- 
ants were  chartered  April  14,  1836,  subject  to  the  provision  in  the 
Revised  Statutes  that  every  act  of  incorporation  passed  since  March 
11,  1831,  shall  at  all  times  be  subject  to  amendment,  alteration,  or 
repeal  at  the  pleasure  of  the  Legislature  (flev.  Sts.  c.  44,  §  23;  re- 
enacted  by  Gen.  Sts.  c.  68,  §  41),  and  to  the  provisions  of  the  39th 
chapter  of  the  Revised  Statutes. 

The  defendants  say  that  the  Act  of  1868  violates  the  contract  made 
with  them  by  the  Commonwealth;  and  requires  them  to  expend  their 
property  for  an  assumed  public  use  without  compensation,  contrary 
to  the  Constitutions  of  the  United  States  and  of  this  State. 

That  such  a  charter  is  a  contract  is  not  denied.  It  was  so  held  in 
Dartmouth  College  v.  Woodward  (4  Wheat.  518);  and  charters  are 
habitually  spoken  of  as  contracts.  In  Blakemore  v.  Glamorganshire 
Canal  Navigation  (1  Myl.  &  K.  154),  Lord  Eldon  said  he  regarded 
them  all  in  the  light  of  contracts  made  by  the  Legislature  on  behalf 
of  every  person  interested  in  anything  to  be  done  under  them.  In 
respect  to  charters  for  railroads,  both  the  Legislature  and  the  corpo- 
ration act  as  trustees  of  the  public  interest  to  some  extent ;  for  the 
corporation  is  intrusted  with  the  exercise  of  the  right  of  eminent 
domain,  which  is  in  its  nature  a  public  right,  and  is  not  to  be  sacri- 
ficed to  uses  that  are  exclusively  private.  The  private  interests  of 
the  stockholders  are  likely  to  have  a  controlling  influence  with  the 
of&cers  of  the  company,  and  it  is  important  that  the  Legislature  should 
possess  the  power  to  prevent  abuses  to  which  this  influence  may 
lead.  To  some  extent  they  would  posseses  such  a  power  without  any 
clause  in  the  charter  reserving  it.     But  to  define  their  rights  more 
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clearly,  the  clause  has  been  introduced  reserving  to  them  the  power 
to  alter,  amend,  and  repeal.  This  clause  constitutes  a  part  of  the  ex- 
press contract  between  the  Legislature  and  the  corporation.  The 
question  arising  in  the  present  case  is,  whether  the  Act  of  1868  above 
referred  to  is  within  the  fair  interpretation  of  this  clause.  In  several 
cases  this  clause  has  been  the  subject  of  discussion.  In  Boxbury  v. 
Boston  &  Providence  Railroad  Co.  (6  Gush.  424,  432),  it  was  said  by 
the  court  that  the  clause  authorized  the  Legislature  to  make  reason- 
able alterations  and  amendments,  and  it  was  held  that  the  St.  of 
1842,  c.  22,  which  authorized  county  commissioners,  upon  the  appli- 
cation of  the  selectmen,  &c.,  to  alter  or  lower  roads  so  as  to  prevent 
crossings  at  the  same  grade  with  a  railroad,  and  to  require  the  cor- 
poration to  pay  the  expense  with  costs,  was  a  valid  act.  It  is  true 
that  it  was  a  general  act;  but  it  required  corporations  to  expend 
money  for  the  benefit  of  the  public  and  without  any  apparent  equiva- 
lent to  themselves,  except  to  diminish  the  danger  of  collisions  with 
travellers  on  the  highway.  In  Fitohhurg  Railroad  Co.  v.  Grand 
Junction  Railroad  &  Depot  Co.  (4  Allen,  198,  205),  the  clause  was 
applied  to  special  statutes  of  1856,  c.  296,  and  1857,  c.  128,  which 
required  the  Fitchburg,  the  Grand-  Junction,  and  the  Boston  and 
Lowell  Railroad  corporations  to  make  expensive  changes  at  their 
crossings,  and  to  erect  a  bridge  of  specified  dimensions  and 
materials,  and  construct  a  connecting  track,  and  which  directed 
how  the  work  should  be  superintended,  and  how  the  expense 
should  be  apportioned.  The  court  held  that  under  this  clause  the 
changes  were  rightly  ordered,  and  that  the  Legislature  might  pre- 
scribe by  whom,  in  what  manner,  and  under  whose  supervision  the 
work  should  be  accomplished,  and  in  what  proportions  according 
to  their  respective  interests  it  should  be  paid  for  by  the  parties 
affected  by  it.  As  these  are  special  acts  directing  expensive 
changes  at  a  particular  locality,  the  present  case  seems  to  be  covered 
by  that. 

But  independently  of  the  authority  of  those  cases,  it  seems  to  us 
that  the  clause  was  intended  to  provide  for  such  a  case  as  the  pres- 
ent. If  the  directors  of  a  railroad  were  to  find  it  for  the  interest  of 
the  stockholders  to  refuse  to  carry  any  freight  or  passengers  except 
such  as  they  might  take  at  one  end  of  the  road  and  carry  entirely 
through  to  the  other  end,  and  were  to  refuse  to  establish  any  way 
stations  or  do  any  way  business  for  that  reason,  though  the  road 
passed  for  a  long  distance  through  a  populous  part  of  the  State,  this 
would  be  a  case  manifestly  requiring  and  authorizing  legislative  in- 
terference under  the  clause  in  question.  And  on  the  same  ground, 
if  they  refuse  to  provide  reasonable  accommodation  for  the  people  of 
any  smaller  locality,  the  Legislature  may  reasonably  alter  and  modify 
the  discretionary  power  which  the  charter  confers  upon  the  directors, 
so  as  to  make  the  duty  to  provide  the  accommodation  absolute. 
Whether  a  reasonable  ground  for  interference  is  presented  in  any 
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particular  case  is  for  the  Legislature  to  determine ;  and  theii-  deter- 
mination on  this  point  must  be  conclusive. 

The  objection  that  it  takes  the  property  of  the  company  and  ap- 
propriates it  to  the  benefit  of  others  is  not  valid.  The  depot  which 
they  are  required  to  build  is  to  be  their  own,  like  all  the  other 
depots,  and  their  compensation  for  all  their  outlays  is  in  their 
freights  and  fares.  If  the  act  required  them  to  build  a  structure  for 
the  private  benefit  of  others  exclusively,  and  having  no  connection 
with  the  business  of  their  road,  the  case  might  be  within  the  princi- 
ple stated  in  Commonwealth  v.  Essex  Co.  (13  Gray,  239,  253),  as  it 
would  take  away  their  property  or  rights  which  had  become  vested 
under  a  legitimate  exercise  of  the  power  granted  them.  It  was  there 
held  that  an  act  requiring  a  water-power  company  to  erect  a  fish-way 
in  their  dam  was  void.  But  the  act  upon  which  this  action  is  brought 
is  not  subject  to  such  an  objection.  It  is  a  modification  of  the  char- 
ter, within  the  fair  interpretation  of  the  power  reserved  to  the  Legis- 
lature in  the  charter,  and  merely  requires  them  to  provide  what  the 
Legislature  regards  as  a  reasonable  accommodation  to  the  public  in 
a  particular  locality  where  they  are  using  property  which  they  have 
taken  for  that  purpose. 

Judgment  for  the  Commomvealth. 

The  Second  Case,  which  was  argued  at  the  same  time,  was  a  peti- 
tion, filed  January  16,  1869,  by  George  W.  Keene  and  more  than 
twenty-five  other  legal  voters  of  the  city  of  Lynn,  under  the  St.  of 
1868,  c.  348  (which  was  passed  June  11  of  that  year,  and  is  printed 
in  the  margin),^  alleging  that  the  Eastern  Eailroad  Company,  though 
often  requested  to  erect  a  new  station-house,  in  Lynn  in  compliance 
with  §  1  of  that  statute,  and  to  do  the  other  acts  thereby  authorized 
or  required,  had  wholly  neglected  and  refused  so  to  do,  and  pray- 
ing therefore  "that  three  commissioners  may  be  appointed  at  the 
expense  of  said  corporation,  with  instructions  to  hear  the  parties, 

1  "  Section  1.  The  Eastern  Railroad  Company  Is  hereby  required  to  erect  a  new 
station-house,  and  to  maintain  the  same  on  said  railroad  at  the  central  station  on  Cen- 
tral Square  in  Lynn,  reasonably  commodious  for  the  use  of  passengers,  together  with 
sufficient  platforms,  and  containing  a  ticket- offiue  and  separate  apartments  for  men 
and  women ;  and  said  company  is  hereby  authorized  to  take  such  land  as  may  be 
necessj,ry  for  the  erection  of  said  station-house,  with  proper  approaches  thereto,  under 
the  provisions  of  the  statutes  authorizing  railroad  corporations  to  take  land  for  the 
construction  of  railroads. 

"  Section  2.  In  case  of  neglect  or  failure  of  said  corporation  to  erect  such  station- 
house,  as  aforesaid,  within  six  months  from  the  passage  of  this  act,  the  Supreme  Ju- 
dicial Court  may,  on  the  application  of  any  twenty-five  legal  voters  in  the  City  of 
Lynn,  and  notice  to  said  corporation,  appoint  three  commissioners  at  the  expense  of 
said  corporation,  who  shall  decide  all  questious  relating  thereto  that  may  arise  be- 
tween the  parties  ;  and  the  said  court  or  any  judge  thereof  shall  have  full  power  and 
authority  to  make  any  decisions  or  pass  any  orders  in  the  premises  that  may  be  suit- 
able, to  compel  a  specific  performance  of  the  requirements  of  this  act. 

"  Section  3.    This  act  shall  take  effect  upon  its  passage." 
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and  to  decide  all  questions  relating  to  the  erection  of  said  station- 
house  that  may  arise  between  the  parties;  and  that  such  orders  may 
be  passed  as  may  be  suitable  to  compel  a  specific  performance  by 
said  corporation  of  the  requirements  of  said  act;  and  for  such  other 
relief  in  the  premises  as  may  be  just  and  proper." 

Notice  was  given  to  the  railroad  corporation,  and  it  appeared  and 
made  answer,  admitting  that  it  had  not  erected  a  new  station-house 
in  Lynn  as  directed  to  do  by  the  statute,  but  denying  that  the  statute 
was  constitutional,  and  that  the  court  had  any  jurisdiction  or  author- 
ity in  the  premises. 

By  agreement  of  the  parties,  the  case  was  reserved  by  Gray,  J., 
for  the  determination  of  the  full  court,  upon  the  petition  and  answer 
"with  like  effect  as  if  the  same  were  a  bill  and  answer  in  equity." 

Br  THE  Court:  —  The  statute  is  constitutional  and  valid,  for  the 
reasons  stated  in  the  opinion  in  Commonwealth  v.  Eastern  Railroad 
Company. 

Prayer  of  petition  granted;  commissioners  to  be  appointed. 


COMMONWEALTH  v.   ESSEX  COMPANY. 
(13  Gray,  239.     1869.) 

Indictment  against  the  Essex  Company  on  the  St.  of  1856,  c.  289, 
for  neglecting  to  make  and  maintain  around  their  dam  across  the 
Merrimac  River  at  Lawrence  a  suitable  and  sufficient  fishway  for  the 
usual  and  unobstructed  passage  of  fish.  Trial  in  the  court  of  com- 
mon pleas  in  Middlesex,  before  Aiken,  J.,  who  signed  this  bill  of 
exceptions :  — 

"To  sustain  the  indictment,  the  Commonwealth  offered  proof  that 
the  defendants  have  not  constructed  in  or  around  their  dam  at  said 
Lawrence  fishways  which  admit  of  the  usual  and  unobstructed  pas- 
sage of  fish,  as  alleged  in  the  indictment.  To  the  admission  of  this 
evidence  the  defendants  objected,  as  incompetent  and  immaterial. 
But  it  was  admitted,  subject  to  objection. 

"The  defendants  then  offered  to  prove  the  following  facts.  That 
the  said  Essex  Company,  on  the  16th  of  August,  1847,  made  applica- 
tion to  the  county  commissioners  for  the  county  of  Essex,  requesting 
them,  after  due  notice  and  a  hearing  of  all  parties  interested,  to  pre- 
scribe the  mode  in  which  they  should  construct  fishways  in  their  said 
dam  at  Lawrence,  according  to  the  seventh  section  of  their  act  of  in- 
corporation, St.  1846,  c.  163;  that  thereupon  the  said  county  commis- 
sioners appointed  the  20th  of  September,  1847,  and  the  town  of 
Lawrence,  as  the  time  and  place  for  said  hearing,  and  ordered  said 
company  to  give  notice  thereof  to  all  persons  and  corporations  inter- 
ested therein,  by  publishing  an  attested  copy  of  said  petition  and 
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order  thereon  in  every  newspaper  published  in  the  towns  in  Middle- 
sex and  Essex  Counties  bordering  on  the  Merrimac  River,  three 
weeks  successively,  the  last  publication  to  be  seven  days  at  least  be- 
fore said  September  24th,  and  also  by  serving  an  attested  copy  of  the 
same  on  the  town-clerk  of  every  town  in  said  counties  bordering  on 
the  Merrimac  River,  and  also  by  posting  up  an  attested  copy  thereof 
in  two  public  places  in  each  of  said  towns  fourteen  days  at  least  be- 
fore said  September  24th ;  that  said  order  was  complied  with ;  that 
on  said  September  24th,  1847,  the  said  commissioners  had  a  public 
hearing  of  all  parties  interested ;  that  said  hearing  was  largely  at- 
tended ;  that  the  respective  parties  were  represented  by  counsel,  and 
that  about  twenty  witnesses  were  examined;  that,  after  considera- 
tion, the  said  commissioners  subsequently,  namely,  on  the  12th  of 
October,  1847,  did  prescribe  the  mode  in  which  the  said  company 
should  construct  fishways  in  their  dam,  and  the  same  was  duly  made 
matter  of  record ;  that  immediately  thereupon  the  said  company  did 
construct  fishways  in  their  dam  according  to  the  prescription  of  said 
commissioners  and  to  their  satisfaction  as  having  been  built  accord- 
ing to  their  prescription,  and  have  maintained  the  same  during  the 
period  mentioned  in  the  indictment,  and  that  no  complaint  has  ever 
been  made  to  the  commissioners  of  Essex  County  that  said  fishways 
do  not  conform  to  said  prescription. 

"  That  immediately  upon  the  passage  of  the  Act  of  1848,  c.  295,  the 
Essex  Company  accepted  the  same  as  therein  prescribed,  increasing 
their  capital  stock  by  the  additional  sum  of  $500,000,  as  therein 
provided ;  that,  at  the  passage  of  said  act,  the  character  of  said  fish- 
ways, as  not  affording  a  usual  and  unobstructed  passage  to  fish,  was 
well  known,  and  was  brought  to  the  notice  of  the  Legislature ;  that, 
immediately  after  the  passage  of  said  act,  the  Essex  Company  paid, 
under  said  act,  the  sum  of  about  $26,000  to  the  owners  of  fish  rights 
above  said  dam,  as  damages  for  hindering  or  impeding  the  passage 
of  fish  by  their  said  dam  with  the  fishways  aforesaid. 

"That  the  Essex  Company  own,  by  purchase,  the  land  at  and 
around  each  end  of  their  dam;  that  a  fish  way,  securing  the  usual 
and  unobstructed  passage  of  fish  in  or  around  said  dam,  will  cost,  as 
variously  estimated  from  $10,000  to  $40,000,  and  that  the  number  of 
stockholders  in  said  company  in  the  years  1847  and  1848  was  about 
two  hundred  and  fifty,  and  in  1856  was  about  three  hundred  and 
fifty.  "The  Commonwealth  objected  to  the  admission  of  this  evi- 
dence, on  the  ground  that  it  was  incompetent,  and,  if  admitted, 
would  furnish  no  legal  defence  to  said  indictment.  The  court  ruled 
that  said  evidence  was  incompetent,  and  that  said  facts,  if  proved, 
would  constitute  no  legal  defence  to  the  indictment,  and  excluded 
the  evidence. 

"The  defendants  offering  no  further  evidence,  the  court  instructed 
the  jury  that  upon  the  evidence  the  Commonwealth  was  entitled  to 
a  verdict,  and  under  this  the  jury  accordingly  returned  a  verdict  of 
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guilty.  To  the  admission  of  the  evidence  aforesaid  introduced  by 
the  Commonwealth,  and  to  the  rejection  of  said  evidence  offered  by 
the  defendants,  and  to  the  rulings  and  instructions  aforesaid,  the 
defendants  excepted." 

Shaw,  C.  J. :  — 

The  Essex  Company,  the  defendants  in  this  case,  were  indicted  in 
the  court  of  common  pleas  for  a  violation  of  the  St.  of  1866,  c.  289, 
requiring  that  company,  before  the  1st  of  February,  1867,  to  make, 
and  forever  thereafter  maintain,  in  or  around  their  dam  in  Lawrence, 
a  suitable  and  sufficient  fishway  for  the  usual  and  unobstructed  pas- 
sage of  fish,  under  a  penalty  of  not  less  than  f  100  nor  more  than 
$600  a  day  for  the  time  they  should  neglect  to  make  and  maintain 
such  fishway  after  said  1st  of  February.  This  act  was  passed  on  the 
6th  of  June,  1866. 

The  company,  having  failed  to  provide  any  new  fishway  after  the 
passage  of  this  act,  were  indicted  for  such  neglect,  and  upon  trial 
several  grounds  of  defence  were  taken,  which  are  set  forth  in  the 
bill  of  exceptions.  As  the  several  questions  substantially  resolve 
themselves  into  one  general  consideration  of  the  rights  of  this  com- 
pany, instead  of  considering  the  admissions  and  rejections  of  the 
evidence,  and  the  particular  rulings  of  the, court  thereon,  in  detail, 
it  may  be  more  convenient  to  state  the  real  ground  of  controversy. 

The  Essex  Company  were  created  a  corporation  by  St.  1846,  c. 
163,  for  the  purpose  of  constructing  a  dam  across  the  Merrimac 
River,  and  constructing  one  or  more  locks  and  canals  in  connection 
with  said  dam ;  for  the  purpose  of  creating  a  water-power  to  use,  or 
sell,  or  lease  to  other  persons  or  corporations  to  use,  for  manufactur- 
ing and  mechanical  purposes ;  and  for  constructing  a  main  canal,  for 
navigation  or  transports.  By  §  5,  the  said  corporation  was  required 
to  make  and  maintain,  in  the  dam  so  built  by  them  across  said  river, 
suitable  and  reasonable  fishways,  to  be  kept  open  at  such  seasons  as 
are  necessary  and  usual  for  the  passage  of  fish.  By  §  7,  they  were 
required  to  build  such  fishways  in  the  mode  prescribed  by  the  county 
commissioners,  after  due  notice  and  a  public  hearing  of  all  parties 
interested,  with  power  to  the  commissioners  to  examine  and  deter- 
mine whether  the  fishways  have  been  built  according  to  such  mode 
prescribed,  and,  if  so,  to  accept  the  same. 

By  an  additional  act  passed  in  May,  1848,  the  company  were  au- 
thorized to  increase  their  capital  stock,  but  upon  an  express  condi- 
tion. St.  1848,  c.  295.  This  condition  was,  "that  said  company 
shall  be  liable  for  all  damages  which  shall  be  occasioned  to  the 
owners  of  fish  rights  existing  above  the  said  company's  dam,  by  the 
stopping  or  impeding  the  passage  of  fish  up  and  down  the  Merrimac 
River  by  the  said  dam."  An  adequate  and  constitutional  mode  of 
assessing  these  damages  was  provided  by  the  act,  which  of  course 
would  not  be  resorted  to  when  such  damage  should  be  agreed  upon 
by  the  owners  of  such  fish  rights  and  the  company,  and  paid.     This 
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act  contained  a  further  proviso,  that  nbthing  contained  in  the  7th 
section  of  the  act  of  incorporation  —  the  section  requiring  the  com- 
pany to  make  and  maintain  fishways  —  should  be  deemed  to  be  a  bar 
to  such  claim  for  damages.  A  second  section  of  this  act  of  1848  pro- 
Yided  that  the  act  should  take  effect  whenever  the  stockholders,  at  a 
legal  meeting,  should  accept  the  provisions  of  the  preceding  section; 
and  file  an  authenticated  copy  of  their  vote  of  acceptance  in  the  office 
of  the  secretary  of  the  Commonwealth.  It  is  conceded  that  such  a 
vote,  accepting  this  act,  was  duly  passed,  and  an  authenticated  copy 
of  it  filed  with  the  secretary  of  the  Commonwealth  soon  after  the  pas- 
sage of  the  act.  The  construction  of  this  statute  and  the  acts  done 
under  it  by  the  defendant  company  will  be  considered  hereafter. 

By  the  above  statutes  the  obligation  of  the  company  in  preserving 
the  fishway  on  the  Merrimac  River,  as  a  consideration  and  condition 
of  the  franchise  granted  them,  Vsras  fixed  and  determined,  until  the 
passage  of  the  act  eight  years  after,  St.  1866,  c.  289,  by  which  the 
company  were  required  to  make  and  forever  thereafter  maintain  in 
or  around  their  dam  in  Lawrence,  a  suitable  and  sufficient  fishway 
for  the  usual  and  unobstructed  passage  of  fish,  during  the  months  of 
April,  May,  June,  September,  and  October,  in  every  year. 

This  is  the  statute  upon  which  this  indictment  is  found,  and  the 
question  is,  whether  the  company  are  liable  for  the  heavy  penalties 
therein  declared,  for  neglect  of  the  duty  thus  prescribed. 

In  order  to  ascertain  what  was  done  by  the  company  under  their 
act  of  incorporation,  and  the  additional  act  above  cited,  we  recur  to 
the  bill  of  exceptions.  At  the  trial  the  defendants'  offered  to  prove, 
that  after  the  grant  of  their  charter,  and  whilst  their  dam  was  in 
process  of  erection,  they  applied  to  the  county  commissioners,  who, 
after  ample  public  notice,  and  a  full  hearing  of  all  parties  interested, 
on  the  12th  of  October,  1847,  prescribed  the  mode  in  which  said 
company  should  construct  fishways  in  their  dam,  and  the  same  was 
duly  made  matter  of  record;  and  that  thereupon  the  company  did 
construct  fishways  in  their  dam,  according  to  the  prescription  of  said 
commissioners,  and  to  their  satisfaction  as  having  been  built  accord- 
ing to  their  prescription,  and  that  they  have  maintained  the  same 
during  the  time  mentioned  in  the  indictment. 

The  defendants  also  offered  to  prove  that  immediately  after  the 
passage  of  the  Act  of  1848,  c.  295,  they  in  due  form,  by  a  vote  re- 
corded, authenticated,  and  transmitted  to  the  secretary  of  the  Com- 
monwealth, accepted  the  said  act,  authorizing  them  to  enlarge  their 
capital  stock  and  binding  them  to  pay  damages  to  all  proprietors  of 
fish  rights  above  said  dam;  that  at  the  time  of  passing  said  last- 
mentioned  act,  the  character  of  said  fishways,  so  constructed,  as  not 
affording  a  usual  and  unobstructed  passage  to  fish,  was  well  known, 
and  was  brought  to  the  notice  of  the  Legislature;  that  immediately 
after  the  passage  of  said  last  act,  the  defendants  paid,  under  said  act, 
the  sum  of  about  f  26, 000  to  various  owners  of  fish  rights  above 
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said  dam  as  damage  for  hindering  or  impeding  the  passage  of  fish  by 
their  said  dam,  with  the  fish  ways  aforesaid;  that  a  fishway  in  or 
around  said  dam,  securing  the  usual  and  unobstructed  passage  of  fish, 
would  cost,  as  variously  estimated,  from  $10,000  to  $40,000;  and 
that  the  number  of  stockholders  in.  said  company  in  1848  was  about 
two  hundred  and  fifty,  and  in  1856,  about  three  hundred  and  fifty. 

This  evidence  was  objected  to  by  the  counsel  for  the  prosecution, 
on  the  ground  that  it  was  incompetent,  and,  if  admitted,  would  fur- 
nish no  legal  defence ;  it  was  so  ruled  by  the  court,  and  the  evidence 
was  excluded.  The  defendants  offering  no  other  evidence,  the  court 
instructed  the  jury  that  upon  the  evidence  the  Commonwealth  were 
entitled  to  a  verdict,  and  accordingly  the  jury  returned  a  verdict  of 
guilty. 

In  considering  these  exceptions,  we  are  to  regard  the  facts,  of 
which  proof  was  thus  tendered  and  rejected,  as  having  the  same  bear- 
ing which  they  would  have  had  if  actually  proved. 

1.  The  first  question  arising  upon  the  construction  of  these  stat- 
utes, which  must  obviously  be  considered  and  construed  together,  is, 
what  duty  did  the  statute  of  1856  require  the  defendant  company  to 
do? 

The  expression  is,  to  "make  and  forever  maintain  in  or  around 
their  dam  a  suitable  and  sufficient  fishway  for  the  usual  and  unob- 
structed passage  of  fish."  Construed  according  to  the  subject-mat- 
ter, we  cannot  fail  to  understand  that  this  provision  refers  to  the 
migratory  fish,  which  pass,  every  spring,  from  the  ocean  up  fresh- 
water rivers  to  their  head-waters,  to  cast  their  spawn.  No  one  con- 
versant with  the  legislation  of  Massachusetts,  and  who  has  witnessed 
the  constant  anxiety  of  the  government  for  the  salmon,  shad,  and 
alewives,  and  in  regulating  the  fisheries  of  them,  can  doubt  the  pur- 
pose of  this  requirement.  At  this  time,  the  fishways  prescribed  by 
the  original  act,  and  built  as  directed,  had  been  in  operation;  and  it 
appears,  by  the  evidence  offered,  that  after  the  few  first  years  they 
had  proved  insufficient  for  the  purpose.  Perhaps  it  is  not  too  much 
to  presume,  from  the  known  natural  instinct  of  these  classes  of  fish 
to  pursue  the  direct  line  of  the  natural  current,  against  all  obstacles, 
that  no  fishway  around  the  dam  would  be  sufficient.  But  without 
any  such  speculation,  the  evidence  showed  that  the  fishway  which 
they  had  made  and  maintained  had  proved  insufficient.  Under  these 
circumstances,  the  law  requiring  them  to  make  and  maintain  a  suffi- 
cient fishway  to  secure  the  unobstructed  passage  of  fish  was  in  effect 
requiring  them  to  make  a  new  structure,  at  whatever  cost,  which  at 
their  peril  should  be  sufficient.  It  appears  by  the  evidence,  that  the 
first  cost  of  such  a  structure  would  amount  to  a  sum,  variously  esti- 
mated from  f  10,000  to  f  40,000. 

2.  The  next  question  is,  whether,  taken  in  connection  with  the 
other  statutes  above  cited,  it  was  competent  for  the  Legislature  to 
impose  the  obligation,  and  require  the  performance  of  the  duties  pre- 
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scribed  in  said  statute,  under  the  penalty  therein  expressed,  and 
whether  this  indictment  can  be  maintained  for  the  non-performance 
of  it. 

It  seems  to  be  well  settled  that  the  obstruction  of  the  passage  of 
the  annual  migratory  fish  through  the  rivers  and  streams  of  the 
Commonwealth  is  not  an  indictable  offence  at  common  law.  But  the 
right  to  have  these  fish  pass  up  rivers  and  streams  to  the  head-waters 
thereof  is  a  public  right,  and  subject  to  regulation  by  the  Legisla- 
ture; though  the  right  to  take  fish  in  waters  not  navigable  belongs 
to  the  riparian  owners  of  the  soil  along  the  shores  and  banks  of  such 
rivers  and  streams.  Commonwealth  v.  Chapin  (5  Pick.  199).  The 
liability,  therefore,  of  the  defendants  to  this  indictment  depends 
upon  the  statute. 

It  is  plainly  within  the  province  of  the  Legislature  to  determine 
and  regulate  the  use  of  all  common  and  public  rights  and  easements. 
The  rights  of  navigation  on  tide  waters,  and  of  the  use  of  streams 
not  navigable  for  boats  and  rafts,  are  public,  and  such  rights  are 
subject  to  regulation.  It  sometimes  happens  that  the  full  enjoyment 
of  two  public  rights  would,  to  some  extent,  interfere  with  each  other, 
as  where  a  highway,  turnpike,  or  railroad  crosses  a  navigable  or  boat- 
able  stream.  It  is  then  for  the  Legislature  to  determine  which  shall 
yield,  and  to  what  extent,  and  whether  wholly,  or  in  part  only,  to 
the  other ;  and  such  CLuestion  will  ordinarily  be  determined  by  the 
Legislature,  according  to  their  conviction  of  the  greater  preponder- 
ance of  public  necessity  and  convenience.  The  most  common  case 
is  that  where  each  is  required  to  yield  in  part,  as  in  the  case  of  a 
bridge  over  a  navigable  river,  furnished  with  a  draw,  to  be  raised 
for  the  passage  of  vessels,  at  the  expense  of  the  bridge-owners,  or 
by  the  navigators  desiring  to  pass  it,  as  the  Legislature  may  direct. 

The  bridge  causes  some  impediment  to  the  navigation ;  the  raising 
of  the  draw  causes  some  impediment  to  the  land  passengers.  Some- 
times a  bridge  is  authorized  without  a  draw,  when  the  navigation  is 
small,  as  in  the  case  of  the  bridge  over  Charles  Eiver  between 
Brighton  and  Cambridge,  and  the  railroad  bridge  over  Miller's  Eiver 
between  Somerville  and  Cambridge.  Sometimes  the  Legislature  have 
required  the  bridge-owners  to  pay  a  sum  to  every  passing  vessel, 
equal  to  the  damage  caused  by  the  impediment.  These  different 
provisions  serve  to  illustrate  the  general  principle,  that  all  these 
public  rights  are  subject  to  regulation;  such  regulations  will  be- 
governed  by  considerations  of  their  relative  value  and  importance. 

The  manner  in  which  the  public  right  to  free  passage  of  fish  up 
the  several  rivers  and  streams  has  been  established  and  regulated,  by 
the  early  colonial  and  provincial  laws,  as  well  as  by  the  laws  of  the 
Commonwealth,  is  well  established.  Oommonwealth  v.  Chainn  (5 
Pick.  199);  Vinton  v.  Welsh  (9  Pick.  87).  In  this  last  case,  after 
citing  the  case  of  Stoughton  v;  Baker  (4  Mass.  572),  and  various 
other  cases,  Parker,  C.  J.,  sums  up  the  result  thus:  "In  the  first 
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case  cited,  it  was  decided,  that  the  colonial,  provincial  and  constitu- 
tional Legislatures  having  exercised  the  right  for  the  public  good,  of 
regulating  the  fisheries  in  the  several  towns,  the  owners  of  several 
fisheries  and  of  dams  across  rivers,  held  their  property  subject  to 
such  regulations  as  the  Legislature  should,  from  time  to  time,  for  the 
preservation  of  the  fish,  prescribe.  And  that  doctrine  has  been  re- 
ceived and  acted  upon  as  law,  from  the  time  of  that  decision  to  the 
present."     (9  Pick.  92). 

By  the  decision  in  Stoughton  v.  Baker,  all  persons,  who  may  build 
a  dam  for  mill  purposes,  on  a  stream  annually  frequented  by  fish,  do 
it  under  an  implied  obligation  to  keep  open  sufficient  sluices  and 
fishways  for  the  passage  of  fish,  at  the  proper  season;  and  further, 
if  a  grant  is  made  by  the  Legislature  to  erect  a  dam  across  a  river, 
it  is  to  be  construed  to  be  under  the  same  implied  condition  to  keep 
open  fishways,  unless  such  implication  is  excluded  by  an  express 
provision  exempting  them. 

The  same  principle  is  recognized  in  Vinton  v.  Welsh,  in  deciding 
that  an  act  incorporating  the  defendant  and  others  to  erect  reservoir 
dams,  without  any  provision  for  fishways,  was  not  a  repeal  of  former 
laws  requiring  them,  because  there  was  no  clause  of  express  repeal, 
or  expressly  exempting  them  from  keeping  such  fishways. 

From  this  view  of  the  law  of  Massachusetts,  we  come  to  the  cou- 
clusion  that  from  the  earliest  times  the  right  of  the  public  to  the 
passage  of  fish  in  rivers,  and  the  private  rights  of  riparian  proprie- 
tors incident  to  and  dependent  on  the  public  right,  have  been  sub- 
ject to  the  regulation  of  the  Legislature;  and  the  mode  adopted  by 
the  Legislature,  whether  by  public  or  private  acts,  to  secure  and  pre- 
serve such  rights,  has  been  by  requiring,  in  the  erection  of  dams 
such  sluices  and  fishways  as  would  enable  these  migratory  fish  ac- 
cording to  their  known  habits  and  instincts  to  pass  from  the  lower 
to  the  higher  level  of  the  water,  occasioned  by  such  dam,  so  that, 
although  their  passage  might  be  somewhat  impeded,  it  would  not  be 
essentially  obstructed  thereby.  This  was  the  only  remedy,  because 
no  private  action  would  lie  for  the  riparian  proprietor,  and  no  indict- 
ment at  common  law  for  the  public  injury. 

3.  We  are  now  to  consider  what  are  the  true  construction  and 
operation  of  the  act  of  incorporation,  by  which  the  defendants  were 
constituted  and  chartered. 

All  provisions  of  statute,  made  for  regulating  the  fisheries,  are  in- 
tended for  the  public  benefit,  and  all  persons,  at  their  peril,  must 
take  notice  of  them;  they  are  therefore  public  statutes,  and  the 
courts  of  law  will,  ex  officio,  take  notice  of  them.  Bumham  v.  Web- 
ster (5  Mass.  266);   Commonwealth  v.  M' Curdy  (5  Mass.  324). 

The  objects  proposed  to  be  accomplished  by  the  defendants  were 
so  far  public  in  their  nature,  and  designed  to  promote  the  public 
benefit,  that  it  was  quite  competent  for  the  Legislature  to  exercise 
the  power  of  eminent  domain,  by  authorizing  them  to  take  private 
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property  when  necessary,  providing  modes  by  which  a  full  compen- 
sation therefor  should  be  made.  These  objects  were  to  establish  a 
great  water  power  for  manufacturing  and  mechanical  purposes,  and 
for  improving  the  navigation  of  the  river  by  locks  and  canals. 
Boston  &  Roxhury  Mill  Dam  v.  Newman  (12  Pick.  467) ;  Hazen  v. 
Essex  Co.  (12  Cush.  477,  478).  The  usual  provision  was  made  for 
the  assessment  and  payment  of  damages,  which  is  made  where  pri- 
vate property  is  authorized  to  be  taken  for  public  use. 

The  usual  provision  was  also  made  for  the  preservation  of  the 
rights  of  fishery,  both  public  and  private,  which  have  been  made  in 
like  cases,  by  requiring  the  company  to  make  and  maintain  tishways 
in  said  dam,  which  should  be  made  to  the  satisfaction  of  the  county 
commissioners.  We  believe  it  has  been  usual,  in  such  acts  of  legis^ 
lation,  to  delegate  an  authority  to  a  committee  or  commissioners,  to 
see  that  certain  provisions  are  specifically  carried  into  effect;  and 
we  have  never  known  the  legality  of  such  delegation  of  power  ques- 
tioned. In  the  leading  case  of  Stoughton  v.  Baker,  before  cited,  it 
was  held  that  where  a  certain  portion  of  the  things  authorized  to  be 
done  by  a  committee  of  three  was  done  by  one,  to  that  extent  the 
power  was  not  well  executed. 

It  appears  by  the  facts  that  the  county  commissioners  did,  in  due 
form,  prescribe  the  mode  in  which  fish  ways  should  be  made,  and 
they  were  so  made,  and  afterwards  maintained,  to  the  time  of  find- 
ing this  indictment,  in  the  mode  thus  prescribed.  Under  these  cir- 
cumstances, we  are  strongly  inclined  to  the  opinion  that  the  company 
had  performed  the  condition  on  which  their  charter  was  granted,  and 
would  be  free  from  public  prosecution.  Whether,  if  the  fishways 
actually  provided  had  proved  wholly  unfit  and  inadequate  to  their 
purpose,  and  other  measures  could  be  provided  within  a  reasonable 
cost,  which  could  be  shown  to  be  probably  effectual,  the  Legislature 
could,  by  further  legislation,  have  required  the  company  to  construct 
such  other  fishways,  we  give  no  opinion,  for  reasons  which  will  ap- 
pear in  our  construction  of  the  additional  act. 

4.  In  putting  a  construction  upon  the  additional  act  (St.  1848,  c. 
295),  it  is  important  to  note  the  date,  and  the  circumstances  under 
which  it  was  passed.  At  that  time  the  dam  had  been  in  operation 
some  time,  with  the  fishway  prescribed,  and  proved  to  be  unsuitable 
or  insufficient  to  accomplish  the  proposed  purpose  of  providing  for 
the  passage  of  the  fish.  It  appears  that  the  company  required  legis- 
lative aid  to  enable  them  to  increase  their  capital  stock.  It  seems 
that  the  Legislature  seized  the  opportunity  to  make  a  better  provi- 
sion for  the  security  of  the  fisheries,  than  that  required  in  the  act  of 
incorporation  had  proved  to  be.  This  they  did  by  a  scheme  to  be 
proposed  to  the  company  by  way  of  condition,  and  acceded  to  by 
them  in  legal  form ;  a  scheme  entirely  different  from  that  proposed 
in  the  act  of  incorporation,  and  different  from  any  which  had  been 
previously  adopted  in  any  similar  case. 
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The  Legislature  had  the  power  to  regulate  the  public  right,  and 
diminish  it  or  release  it,  as  the  best  good  of  the  public,  on  the  whole, 
might  in  their  judgment  require.  Whether  that  public  good,  ex- 
pected from  the  iishery,  consisted  in  affording  an  additional  article 
of  food  to  the  people,  or  an  employment  for  labor,  or  otherwise,  the 
Legislature  might  well  compare  this  with  the  public  advantage,  in 
affording  increased  profitable  labor  and  means  of  subsistence,  and 
various  benefits,  from  building  up  a  large  manufacturing  town,  and 
decide  as  the  balance  of  public  benefit  should  preponderate.  Of  this 
they  must  judge.  Boston  &  Lowell  Railroad  v.  Salem  &  Lowell 
Railroad  (2  Gray,  1). 

But  the  Legislature  stood  in  a  more  delicate  relation  towards  the 
various  riparian  owners  of  fish-rights  above  the  dam.  The  extinction 
of  the  public  right  to  have  the  fish  pass  the  dam  would  deprive  these 
owners  of  their  several  fisheries,  which  were  in  effect  private  prop- 
erty. Towards  them,  therefore,  the  public  stood,  in  some  respects, 
as  trustees,  and  their  beneficial  interests  could  not  honorably  be  dis- 
regarded. The  plan,  therefore,  proposed  by  this  enactment,  was  to 
substitute,  for  the  public  right  intended  to  be  provided  for  by  the 
fishways  required,  a  provision  for  the  payment  of  damages  by  the 
company  to  every  riparian  owner  of  fishing-rights  along  the  river 
above  said  dam,  giving  them  a  remedy  against  the  company  where 
none  existed  before,  for  all  damages  occasioned  by  the  stopping  or 
impeding  the  passage  of  fish  up  and  down  the  Merrimac  River  by  the 
said  dam.  It  declared  that  the  provision  in  the  7th  section  of  the 
former  act,  requiring  the  making  and  maintaining  of  such  fishways  as 
the  county  commissioners  should  prescribe,  should  not  be  deemed  a 
bar  to  such  private  claim  for  damages ;  implying  that,  but  for  this 
clause,  such  provision  for  fishways  would  have  been  a  bar  to  any 
private  claim  for  damages.  It  provides  an  easy  and  constitutional 
mode  for  every  such  private  owner  to  obtain  his  damages,  to  be  used, 
if  the  same  should  not  be  adjusted  and  paid  -by  agreement  which 
each  such  private  owner  would  have  a  right  to  make,  in  respect  to 
his  own  several  interest.  It  was  the  substitution  of  one  onerous 
duty  upon  the  company  for  another,  more  equitably  and  effectually 
to  accomplish  the  same  object. 

To  preclude  all  question  as  to  the  right  of  the  Legislature  thus  to 
impose  a  new  obligation  upon  the  company;  it  was  provided  that  the 
act  should  not  take  effect  until  it  should  be  in  terms  accepted  at  a 
meeting  of  stockholders  called  for  that  purpose,  and  authentic  evi- 
dence thereof  filed  in  the  office  of  the  secretary  of  the  Commonwealth 
for  the  information  and  benefit  of  all  persons  concerned,  as  well  those 
individual  riparian  owners  who  might  claim  their  rights  under  it,  as 
those  persons  who  might  afterwards  acquire  or  hold  shares  in  the 
stock  of  said  company.  This  appears  to  us  to  be  the  direct  meaning 
and  construction  of  this  enactment.  It  was  not  a  new  provision,  re- 
quiring the  better  performance  of  a  pre-existing  duty ;  it  was  substi- 
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tuting  a  new  species  of  indemnity  to  parties,  where  none  in  any 
form  existed  before,  either  by  an  action  of  tort  at  common  law,  or 
by  a  claim  for  damages  under  any  statute. 

Under  these  circumstances,  it  appears  to  us,  especially  after  it  has 
been  acceded  to  by  the  company,  and  after  they  have  paid  a  large 
sum  of  money  in  pursuance  of  it,  that  this  enactment  has  in  it  all 
the  elements  of  a  contract  executed  by  one  party  and  binding  on  the 
other. 

5.  The  remaining  question  is  whether  the  act  of  1856  is  justified 
by  the  provision  in  the  Rev.  Sts.  c.  44,  §  23,  that  acts  of  incorpora- 
tion afterwards  passed  should  be  subject  to  amendment,  alteration,  or 
repeal?  That  provision  is,  that  every  act  of  incorporation  shall  at 
all  times  be  subject  to  amendment,  alteration,  or  repeal,  at  the  pleas- 
ure of  the  Legislature;  provided,  that  no  such  act  shall  be  repealed, 
unless  for  violation  of  its  charter  or  other  default,  when  such  char- 
ter shall  contain  an  express  provision  limiting  the  duration  of  the 
same. 

The  power  of  repeal  is  limited  and  qualified,  and  was  so  consid- 
ered in  the  case  of  Crease  v.  Babeoek  (23  Pick.  334). 

Does  this  come  within  the  power  of  the  Legislature  to  amend  or 
alter?  It  seems  to  us  that  this  power  must  have  some  limit,  though 
it  is  difficult  to  define  it.  Suppose  an  authority  has  been  given  by 
law  to  a  railroad  corporation  to  purchase  a  lot  of  land  for  purposes 
connected  with  its  business ;  and  they  purchased  such  lot  from  a 
third  party ;  could  the  Legislature  prohibit  the  company  from  hold- 
ing it?  If  so,  in  whom  should  it  vest;  or  could  the  Legislature  di- 
rect it  to  revest  in  the  grantor,  or  escheat  to  the  public;  or  how 
otherwise? 

Suppose  a  manufacturing  company  incorporated  is  authorized  to 
erect  a  dam  and  flow  a  tract  of  meadow,  and  the  owners  claim  gross 
damages,  which  are  assessed  and  paid;  can  the  Legislature  after- 
wards alter  the  act  of  incorporation  so  as  to  give  to  such  meadow- 
owners  future  annual  dajnages?  Perhaps  from  these  extreme  cases 
—  for  extreme  cases  are  allowable  to  test  a  legal  principle  —  the  rule 
to  be  extracted  is  this;  that  where,  under  power  in  a  charter,  rights 
have  been  acquired  and  become  vested,  no  amendment  or  alteration 
of  the  charter  can  take  away  the  property  or  rights  which  have  be- 
come vested  under  a  legitimate  exercise  of  the  powers  granted. 

It  appears  to  us,  in  the  present  case,  that  after  the  government, 
acting  in  behalf  of  the  public,  and  also  of  all  those  riparian  owners 
whose  fish-rights  would  be  damnified  by  the  defendant's  dam,  with 
the  fishway  as  it  was,  entered  into  a  solemn  and  formal  contract  with 
the  defendant  company  to  exempt  them  from  the  obligation  of  mak- 
ing and  maintaining  a  suitable  and  sufficient  fishway,  if  such  were 
practicable,  by  indemnifying  all  parties  damnified  in  their  several 
fisheries,  and  the  defendant  company  had  executed  their  part  of  the 
contract  by  the  payment  of  a  large  sum  of  money,  it  was  not  com- 
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petent  for  the  Legislature,  without  any  change  of  circumstances,  un- 
der their  authority  to  amend  and  alter  the  charter  of  the  company, 
to  pass  a  law  requiring  them  to  do  the  acts  from  which,  by  the  terms 
of  such  contract,  they  had  been  exempted,  and  therefore  that  the  said 
act  was  null  and  void,  and  this  indictment  founded  upon  it  cannot  be 
maintained. 

Exceptions  sustained. 


DETEOIT  V.   PLANK-EOAD  COMPANY. 
(43  Mich.  140.  1880.) 

COOLEY,  J. :  — 

A  mandamus  is  applied  for  in  this  case  to  compel  the  respondent 
to  remove  beyond  the  city  limits  a  toll-gate  located  on  Grand  River 
Street.  The  questions  the  application  presents  are  questions  of  stat- 
utory construction  and  of  constitutional  law. 

The  respondent  was  incorporated  April  3,  1848,  for  the  purpose  of 
building  and  maintaining  a  plank  road  from  the  city  of  Detroit  to 
the  village  of  Howell,  with  certain  specified  branches.  The  third 
section  of  the  act  of  incorporation  provided  that  the  corporation 
"  shall  be  subject  to  the  provisions  of  an  act  entitled  '  An  act  relative 
to  plank  roads,'  approved  March  13,  1848,  except  so  far  as  otherwise 
provided  in  this  act." 

The  fifth  section  was  as  follows :  "  This  act  shall  be  and  remain  in 
force  for  the  term  of  sixty  years  from  and  after  its  passage ;  but  the 
Legislature  may  at  any  time  alter,  amend  or  repeal  this  act  by  a  vote 
of  two  thirds  of  each  branch  thereof;  but  such  alteration,  amend- 
ment or  repeal  shall  not  be  made  within  thirty  years  of  the  passage 
of  this  act,  unless  it  shall  be  made  to  appear  to  the  Legislature  that 
there  has  been  a  violation  by  the  company  of  some  of  the  provisions 
of  this  act:  Provided,  That  after  said  thirty  years,  no  alteration  or 
reduction  of  the  tolls  of  said  company  shall  be  made  during  its  exist- 
ence unless  the  yearly  net  profits  of  said  company,  over  and  above 
all  expenses,  shall  exceed  ten  per  cent  on  the  capital  stock  invested, 
provided  there  be  no  violation  of  the  charter  of  said  company." 
(Laws  1848,  p.  398.) 

This  act  of  incorporation  was  one  of  a  considerable  number  passed 
by  the  same  Legislature,  all  very  short,  and  doing  little  beyond  fix- 
ing the  line  of  the  proposed  road,  and  the  period  of  corporate  exist- 
ence, but  referring  for  all  other  directions  to  the  "Act  relative  to 
plank  roads,"  subject  to  the  provisions  of  which  they  were  all  made. 
That  act  prescribed  a  method  of  organization,  enumerated  the  corpo- 
rate powers  and  franchises,  provided  for  an  annual  report  to  the 
Secretary  of  State,  prescribed  rates  of  toll,  and  limited  the  imposi- 
tion of  taxes.     (Laws  1848,  p.  59.) 
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Several  sections  of  the  general  act  of  1848  were  amended  in  1853, 
and  several  new  sections  were  added.  One  of  the  new  sections  was 
as  follows:  "Any  plank-road  company,  organized  under  the  provi- 
sions of  this  act,  shall  be  subject  to  the  provisions  of  all  amendments 
made  or  to  be  made  thereto,  whenever  the  assent  of  any  such  com- 
pany, certified  by  the  president  and  secretary  thereof,  to  the  provi- 
sions of  such  amendments  shall  be  filed  in  the  office  of  the  Secretary 
of  State."     (Laws  1863,  p.  69.) 

The  respondent  filed  its  assent  to  these  amendments  and  no  ques- 
tion is  made  of  its  being  bound  thereby. 

In  1879,  a  farther  section  was  added  to  the  general  act  of  1848,  as 
follows:  "No  plank-road  company  organized  subject  to  the  provi- 
sion of  this  act,  shall,  without  the  consent  of  the  local  authorities, 
keep  or  maintain  a  toll-gate  within  the  present  or  future  corporate 
limits  of  any  city  or  village,  and  no  such  company  shall  collect  toll 
for  any  portion  of  its  road  within  such  limits,  on  which  a  pavement 
is  maintained  by  such  municipality.  The  assent  of  any  such  com- 
pany to  this  amendment  shall  not  be  necessary  in  order  to  make  this 
act  applicable  to  such  company.  And  if  any  plank-road  company  or 
companies  in  this  State  are,  at  the  time  of  the  passage  of  this  act, 
maintaining  any  toll-gate  within  the  present  corporate  limits  of  any 
city  or  village,  said  plank-road  company  or  companies  are  hereby 
required  to  discontinue  and  remove  said  toll-gate  beyond  the  limits  of 
said  city  or  village,  within  sixty  days  after  they  are  notified  by  the 
municipal  authorities  to  so  discontinue  or  remove  the  same."  (Pub- 
lic Laws  1879,  p.  197.) 

It  is  upon  this  last  amendment  that  the  questions  in  this  case 
arise.  The  toll-gate  of  the  respondent  on  Grand  Eiver  Street  is 
within  the  existing  corporate  limits  of  the  city  of  Detroit,  and  the 
city  authorities  notified  the  respondent  to  discontinue  and  remove 
the  same  more  than  sixty  days  before  this  proceeding  was  instituted. 
The  respondent  denies  the  validity  of  the  act  of  1879,  and  refuses  to 
conform  to  it.  It  is  admitted  that  but  for  the  act  of  1879  respondent 
might  lawfully  maintain  the  gate  where  it  is,  the  city  having  been 
extended  to  embrace  it  since  the  gate  was  located.  Chope  v.  Detroit 
&  Howell  P.  R.  Co.  (37  Mich.  195). 

The  effect  of  this  legislation,  if  valid,  would  be  to  take  from  re- 
spondent about  two  miles  and  a  half  of  the  road  upon  which  it  now 
collects  toll.  It  is  not  pretended  that  this  is  done  by  reason  of  any 
forfeiture  done  or  suffered  by  the  respondent,  and  if  it  were,  a  judi- 
cial finding  would  be  necessary.  Flint,  ete.  Plank-Road  Co.  v.  Wood- 
hull  (25  Mich.  99).  Nor  is  it  claimed  that  the  act  of  1879  was  passed 
as  a  regulation  of  police.  It  would  probably  be  conceded  that  it 
goes  quite  beyond  the  competency  of  an  act  of  mere  regulation,  and 
that  it  must  be  sustained,  if  at  all,  as  an  act  passed  in  the  exercise 
of  that  complete  power  to  amend  and  repeal,  which  was  reserved  in 
passing  both  the  general  act  of  1848,  and  the  charter  of  respondent. 
VOL.  I.  — 36 
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The  city  relies  upon  it  as  an  exercise  of  that  power,  and  not  other- 
wise. 

The  respondent  claims  that  the  act  of  1879  is  unconstitutional  for 
many  reasons;  one,  which  is  especially  relied  upon,  being  that  it  is 
inconsistent  with  the  act  of  1853,  by  one  of  the  provisions  of  which 
subsequent  amendments  were  to  be  binding  on  companies  which  were 
subject  to  the  provisions  of  the  general  plank-road  act,  when  they 
should  file  with  the  Secretary  of  State  their  assent  thereto.  That 
section,  it  is  insisted,  constitutes  a  contract  between  the  State  and 
the  companies,  prescribing  while  it  stands  the  terms  and  the  only 
terms  on  which  companies  can  be  bound  by  amendments,  and  is 
irrepealable  except  as  to  such  companies  as  may  assent.  The  city 
insists,  on  the  other  hand,  that  so  long  as  a  general  power  to  amend 
and  repeal  is  reserved,  all  amendments  must  themselves  be  amendable 
and  repealable,  and  that  inconsistent  legislation  does  not  repeal  them. 

If  the  act  of  1879  in  what  it  proposes  to  accomplish  is  fairly  within 
the  scope  of  any  legitimate  power  to  amend  charters,  the  difficulty 
raised  upon  the  act  of  1853  would  probably  not  be  serious.  An  ex- 
amination of  that  act  will  show  that  its  provisions  were  amendments 
for  the  ease  and  advantage  of  plank-road  companies,  enlarging  their 
powers  and  capacities,  decreasing  the  taxes  to  which  they  would  be 
liable,  extending  the  time  within  which  they  might  complete  their 
roads,  relieving  them  of  penalties,  and  so  on,  and  that  the  consent  of 
corporations  thereto  could  not  have  been  required  by  way  of  assent 
to  onerous  conditions  as  a  consideration  for  favors  conferred.  On 
the  contrary,  the  State  could  have  passed  and  enforced  the  act  with- 
out the  provision  for  assent,  and  that  provision  can  only  be  under- 
stood as  leaving  it  optional  with  companies  to  claim  the  benefits  of 
the  act  of  1853,  as  their  interests  might  seem  to  dictate. 

But  so  far  as  that  act'undertook  to  limit  the  power  to  amend  in  the 
future  —  if  it  can  be  understood  as  having  done  so  —  it  must  have 
been  wholly  inoperative.  A  legislative  declaration  embodied  in  a 
particular  law,  that  it  shall  be  binding  only  on  those  who  may  assent 
to  it,  may  limit  the  scope  of  that  law,  but  a  declaration  that  any  fu- 
ture law  on  the  same  subject  shall  be  thus  restricted  must  be  void. 
Bloomer  v.  StoUey  (5  McLean  168,  161) ;  Kellogg  v.  Oshkosh  (14  Wis. 
623).  Legislators  cannot  thus  bind  the  hands  of  their  successors 
where  the  elements  of  contract,  concession,  and  consideration  do  not 
appear ;  and  the  doctrine  that  they  may  do  so  by  contract  is  one  so 
exceptional  and  so  liable  to  abuses  that  courts  will  not  be  astute  in 
discovering  the  existence  of  a  contract  between  the  State  and  those 
who  claim  franchises  under  it,  where  the  essential  elements  of  a  con- 
tract are  not  manifest.  All  questions  of  doubt  are  to  be  solved  in 
favor  of  the  State  in  such  cases,  and  "to  be  in  doubt  is  to  be  re- 
solved." Pennsylvania  JR.  B.  Co.  v.  Canal  Commissioners  (21  Penn. 
St.  22) ;  East  Saginaw  Salt  Manfg.  Co.  v.  East  Saginaw  (19  Mich. 
259);  Bichmond,  etc.  B.  B.  Co.  v.  Bichmond  (26  Graft.  83). 
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But  leaving  out  of  view  tte  act  of  1853,  is  the  act  of  1879  a  legiti- 
mate exercise  of  the  power  to  amend  the  plank -road  charters?  It 
has  been  seen  that  in  the  case  of  this  particular  company  it  takes 
from  it  about  two  miles  and  a  half  of  its  road,  and  this  may  be  and 
probably  is  from  the  most  profitable  portion  of  it.  That  this  dimin- 
ishes essentially  the  value  of  the  road  is  not  to  be  doubted,  though 
the  extent  is  immaterial. 

There  are  cases  in  which  amendments  to  charters  having  some 
resemblance  to  this  have  been  sustained,  but  it  is  in  general  easy  to 
distinguish  them.  Many  of  these  are  cited  in  the  brief  for  the  re- 
lator. Commissioners  v.  Holyoke  Co.  (104  Mass.  446),  in  which  a 
company  having  a  dam  across  the  Connecticut  river  was  required 
to  construct  a  fishway,  was  a  case  involving  a  mere  police  regulation 
for  the  preservation  of  rights  of  others  in  the  fishery  above  and  below. 
All  the  following  cases  involved  the  same  principle :  Commonwealth 
V.  Eastern  R.  B.  Co.  (103  Mass.  254),  where  a  railroad  company 
was  required  to  build  a  station  house  and  stop  its  trains  at  a  certain 
locality;  Albany,  etc.  B.  B.  Co.  v.  Brownell  (24  N.  Y.  345),  in  which 
it  was  held  competent  to  require  a  railroad  company  to  permit  and 
provide  for  the  crossing  of  its  track  by  highways ;  Boxhury  v.  Boston 
B.  B.  Co.  (6  Gush.  424),  in  which  a  like  question  was  involved;  Eng- 
lish V.  New  Haven,  etc.  Co.  (32  Conn.  240),  in  which  a  bridge,  made 
necessary  for  the  convenience  of  a  railroad  company,  and  used  by  the 
company  and  the  public,  was  required  to  be  made  wider  by  the  com- 
pany ;  Worcester  v.  Norwich,  etc.  B.  B.  Co.  (109  Mass.  103),  in  which 
the  railroads  coming  into  a  city  were  required  to  unite  in  a  common 
passenger  station  at  a  point  to  be  determined  by  commissioners; 
Meadow  Bam  Co.  v.  Crray  (30  Me.  547),  in  which  a  company  incor- 
porated to  build  a  dam  across  a  river  was  required  to  construct  a  lock 
for  purposes  of  navigation;  and  there  are  many  others  of  the  same 
sort.  Cases  involving  only  the  right  to  change  the  methods  or  the 
extent  of  taxation,  may  be  dismissed  altogether  from  consideration, 
as  this  right  must  always  exist  when  there  is  no  express  contract  to 
the  contrary.  East  Saginaw  Salt  Manfg.  Co.  v.  East  Saginaw  (13 
Wall  373).  So  may  cases  involving  only  the  question  of  the  liabil- 
ity of  corporations  to  the  control  of  the  general  police  laws  of  the 
State.  Beer  Company  v.  Massachusetts  (97  U.  S.  25);  Fertilising 
Company  v.  Hyde  Park  (id.  659) . 

But  there  is  no  well  considered  case  in  which  it  has  been  held  that 
a  Legislature,  under  its  power  to  amend  a  charter,  might  take  from 
the  corporation  any  of  its  substantial  property  or  property  rights. 
In  some  cases  the  power  has  been  denied  where  the  interest  involved 
seemed  insignificant.  The  case  of  Albany,  etc.  B.  B.  Co.  v.  Brownell 
(24  N.  Y.  345)  is  an  illustration.  It  was  there  decided  that  although 
the  Legislature  might  require  railroad  companies  to  suffer  highways 
to  cross  their  tracks,  they  could  not  subject  the  lands  which  the  com- 
panies had  acquired  for  other  purposes,  to  the  same  burden  except 
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in  connection  with  provision  for  compensation.  The  decision  was 
in  accord  with  that  in  Commonwealth  v.  Essex  Co.  (13  Gray  239, 
253),  in  which,  while  the  power  to  alter,  amend,  or  repeal  the  corpo- 
rate franchises  was  sustained,  it  was  at  the  same  time  declared  that 
"  no  amendment  or  alteration  of  the  charter  can  take  away  the  prop- 
erty or  rights  which  have  become  vested  under  a  legitimate  exercise 
of  the  powers  granted."  The  same  doctrine  is  clearly  asserted  and 
affirmed  in  Railroad  Company  v.  Maine  (96  U.  S.  499),  and  is  as- 
sumed to  be  unquestionable  in  the  several  opinions  delivered  in  the 
Sinking  Fund  Cases  (99  U.  S.  700). 

But  for  the  provision  in  the  Constitution  of  the  United  States 
which  forbids  impairing  the  obligation  of  contracts,  the  power  to 
amend  and  repeal  corporate  charters  would  be  ample  without  being 
expressly  reserved.  The  reservation  of  the  right  leaves  the  State 
where  any  sovereignty  would  be  if  unrestrained  by  express  constitu- 
tional limitations,  and  with  the  powers  which  it  would  then  possess. 
It  might  therefore  do  what  it  would  be  admissible  for  any  constitu- 
tional government  to  do  when  not  thus  restrained,  but  it  could  not 
do  what  would  be  inconsistent  with  constitutional  principles.  And 
it  cannot  be  necessary  at  this  day  to  enter  upon  a  discussion  in  de- 
nial of  the  right  of  the  government  to  take  from  either  individuals 
or  corporations  any  property  which  they  may  rightfully  have  ac- 
quired. In  the  most  arbitrary  times  such  an  act  was  recognized  as 
pure  tyranny,  and  it  has  been  forbidden  in  England  ever  since 
Magna  Charta,  and  in  this  country  always.  It  is  immaterial  in 
what  way  the  property  was  lawfully  acquired;  whether  by  labor  in 
the  ordinary  avocations  of  life,  by  gift  or  descent,  or  by  making 
profitable  use  of  a  franchise  granted  by  the  State ;  it  is  enough  that 
it  has  become  private  property,  and  it  is  then  protected  by  the  "  law 
of  the  land." 

Even  municipal  corporations,  though  their  charters  are  in  no  sense 
contracts,  are  protected  by  the  Constitution  in  the  property  they 
rightfully  acquire  for  local  purposes,  and  the  State  cannot  despoil 
them  of  it.  Terrett  v.  Taylor  (9  Cr.  43) ;  Pawlet  v.  Clark  (9  Cr. 
292) ;  State  v.  Haben  (22  Wis.  660) ;  People  v.  Common  Council  (28 
Mich.  228). 

We  have  said  nothing  of  those  cases  in  which  charters  have  been 
amended  by  limiting  the  tolls  that  may  be  taken,  as  it  is  conceded 
by  relator  that  that  is  not  what  has  been  attempted  in  this  case.  It 
was  a  part  of  the  original  contract  that  the  tolls  should  not  be  re- 
duced by  the  State  until  the  annual  returns  should  realize  to  the 
stockholders  ten  per  centum  annually  on  their  investment,  and  it  is 
not  claimed  that  that  limit  has  been  reached.  What  the  State  claims 
a  right  to  do  is  to  deprive  the  respondent  of  the  privilege  any  longer 
to  take  tolls  for  travel  and  traffic  on  two  miles  and  a  half  of  its  road. 
If  it  may  do  this  in  respect  to  one  part  of  the  road,  it  may  in  respect 
to  any  other  part.     If  it  may  exclude  the  respondent  from  Detroit, 
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it  may  fTom  Howell  also,  or  from  any  township  on  the  line,  and  a 
single  section  of  a  statute  may  annihilate  the  property  of  respondent 
altogether.  A  statute  which  could  have  this  effect  would  not  be  a 
statute  to  amend  franchises,  but  a  statute  to  confiscate  property ;  it 
would  not  be  a  statute  of  regulation,  but  of  spoliation. 

It  may  be  that  what  the  Legislature  of  1879  proposed  to  accomplish 
would  in  itself  work  no  hardship  to  respondent,  and  would  be  highly 
desirable  to  the  city;  but  the  principle  violated  is  the  fundamental 
principle  that  underlies  all  property ;  and  the  first  successful  inroad 
upon  it  that  obtains  judicial  sanction  may  be  a  precedent  that  shall 
let  in  innumerable  evils.  Courts  must  look  beyond  the  particular 
case  to  the  governing  principle,  and  be  governed  by  that,  regardless 
of  temporary  and  special  inconveniences.  But  even  such  inconven- 
iences must  be  trivial,  since  the  power  to  appropriate  private  prop- 
erty to  public  uses  is  always  ample  and  always  at  command. 

It  results,  from  what  has  above  been  said,  that  the  mandamus 
must  be  denied. 

The  other  Justices  concurred. 
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CHAPTER  XIV. 
THE  CORPORATION   AND   THE  STATE. 


REMEDIES  OF  THE   STATE  FOR  UNAUTHORIZED  ACTS. 


STATE  V.  BUILDING  ASSOCIATION. 

(35  Ohio  St.  258.    1879  ) 

Quo  Wakkanto. 

On  May  24,  1878,  the  attorney-general  filed  in  this  court  an  infor- 
mation, on  the  relation  of  Lyman  S.  Colburn,  praying  that  a  judgment 
of  ouster  be  pronounced  against  the  defendant.  The  Oberlin  Building 
and  Loan  Association,  a  corporation  under  the  laws  of  this  State. 
It  is  averred  in  the  information  that  the  defendant  has  forfeited  its 
rights,  privileges,  and  franchises  as  a  corporation  in  various  specified 
particulars. 

An  answer  and  a  reply  -were  filed,  and  the  case  was  heard  on  the 
pleadings,  an  agreed  statement  of  facts,  and  certain  testimony.  Col- 
burn is  a  member  of  the  corporation,  and  was  formerly  a  director. 
The  association  has  never  received  deposits. 

Okey,  J. :  — 

Several  questions  of  practical  importance  are  involved  in  this  case. 
They  will  be  disposed  of  with  as  much  brevity  as  the  nature  of  the 
case  will  permit.  But,  in  order  that  they  may  be  understood,  it  will 
be  necessary  to  extract  from  the  voluminous  record  a  statement  of 
the  facts. 

On  January  1,  1871,  the  defendant  was  organized  and  commenced 
business  as  a  corporation,  under  the  act  of  May  5,  1868,  amended 
May  9,  1868  (65  Ohio  L.  137,  173;  S.  &  S.  194,  196),  in  relation  to 
building  and  loan  associations.  The  act,  as  amended,  provides, 
among  other  things,  as  follows: 

"  Sec.  1.  That  any  number  of  persons  not  less  than  five  may  asso- 
ciate together  and  become  a  corporation  .  .  .  for  the  purpose  of 
raising  moneys  to  be  loaned  among  the  members  .  .  .  for  use  in 
buying  lots  or  houses,  or  in  building  or  repairing  houses,  or  other 
purposes. 

"  Sec.  2.  Such  corporation  shall  be  authorized  and  empowered  to 
levy,  assess,  and  collect  from  its  members  such  sums  of  money,  by 
rates  of  stated  dues,  fines,  interest  on  loans  advanced,  and  premiums 
bid  by  members  .  .  .  for  the  right  of  precedence  in  taking  loans,  as 
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the  corporation  by  its  by-laws  shall  adopt;  also  to  acquire,  hold,  in- 
cumber, and  convey  all  such  real  estate  and  personal  property  as 
may  be  legitimately  .pledged  to  it  on  such  loans,  or  may  otherwise  be 
transferred  to  it  in  the  due  course  of  such  business,  provided  that 
the  dues,  fines,  and  premiums  so  paid  by  members,  .  .  .  although 
paid  in  addition  to  the  legal  rate  of  interest  on  loans  taken  by  them, 
shall  not  be  construed  to  make  the  loans  so  taken  usurious,  and  pro- 
vided, also,  that  no  person  shall  hold  more  than  twenty  shares  in 
any  such  association  in  his  own  right." 

"  Sec.  5.  That  so  much  of  the  earnings  as  may  be  necessary,  not 
exceeding  ten  per  cent  per  annum,  may  be  set  apart  to  defray  the 
current  expenses  of  said  association,  and  for  the  purchase  of  such 
real  estate  as  may  be  necessary  for  the  convenient  transaction  of  its 
business,  and  the  residue  of  said  earnings  shall  be  transferred  to  the 
credit  of  the  shareholders ;  and  when  said  shares  are  fully  paid,  then 
to  be  paid  ratably  to  the  shareholders."    (See  Eev.  Sts.  §§  3833-3836.) 

The  corporation  has  made  no  loan  to  any  member  since  December 
1,  1876,  nor  has  it  offered  to  make  such  loan  by  calling  for  bidders, 
as  required  by  the  by-laws.  On  April  1,  1877,  P.  G.  Akers,  a  mem- 
ber of  the  corporation,  applied  to  the  directors  for  the  purpose  of  ob- 
taining a  loan  on  four  shares  of  stock;  but  the  directors  were  not 
inclined  to  grant  the  request,  and  he  accepted  from  them  an  offer  of 
$104  per  share,  and  transferred  the  stock  to  the  association,  which 
is  admitted  to  have  been  a  good  bargain  on  its  behalf. 

A  by-law  of  the  corporation,  adopted  September  1,  1873,  provides 
that  the  directors  shall  determine  the  lowest  amount  of  premium  that 
will  be  received  on  loans.  The  directors  have  constantly  acted  in 
pursuance  of  that  by-law,  but  have  changed  such  minimum  rate  from 
time  to  time.  Members  sometimes  bid  below  the  premium  so  fixed, 
but  the  directors  refuse  to  accept  the  bids. 

At  a  meeting  of  the  association,  on  June  20,  1877,  a  resolution 
was  adopted,  providing  that  as  often  as  there  is  sufficient  money  in 
the  treasury  to  divide  the  sum  of  ten  dollars  each  to  the  uncancelled 
shares,  such  division  shall  be  made,  each  share  to  be  charged  at  the 
rate  of  ten  per  cent  per  annum  for  such  dividend.  Five  distributions 
were  made  pursuant  to  that  resolution,  amounting  in  the  aggregate 
to  $10,296  in  cash.  In  addition,  certain  securities,  hereinafter  men- 
tioned, were  also  distributed.  But  the  construction  given  to  the  reso- 
lution was  that  the  distribution  should  be  confined  to  stockholders 
who  had  not  taken  out  money  on  their  shares. 

From  May  6,  1873,  to  March  8,  1877,  the  association  procured  at 
the  First  National  Bank  of  Oberlin  discount  of  twenty-two  notes, 
amounting  to  $14,814.48,  made  by  the  officers  of  the  association  and 
others,  some  of  them  payable  in  thirty  days,  others  in  sixty  days, 
and  the  others  in  ninety  days.  The  rate  of  interest  was  ten  per  cent 
per  annum,  which  was  usually  deducted  at  the  date  of  the  note. 
Some  of  the  notes  were  given  in  renewal  of  former  loans.     One  of 
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them,  dated  October  1,  1875,  was  given  for  thirty-five  shares  of  stock 
in  the  corporation,  purchased  by  the  directors  for  the  association. 
The  other  sums  were  borrowed  by  the  corporation  for  the  purpose  of 
lending  the  same.  The  shares  above  mentioned,  and  others,  were 
purchased  by  the  company,  so  as  to  transfer  them  to  persons  not 
members,  who  desired  to  obtain  loans  of  the  association. 

On  July  1,  1877,  eight  members  of  the  association  held  shares  of 
stock  in  excess  of  the  number  to  which  they  were  limited  by  statute. 
These  shares  number  in  the  aggregate  two  hundred  and  ninety-two. 
Loans  were  made  on  all  these  shares  except  eighty-one.  In  the 
same  year  the  association  compromised  with  three  of  those  members 
holding  sixty-eight  of  such  shares  in  excess. 

From  June  1,  1874,  until  January  1,  1878,  the  association  com- 
promised and  settled  with  nine  other  members,  whose  shares  were 
not  in  excess  of  the  number  to  which  they  were  limited  by  statute. 
The  number  of  these  shares  was  eighty-eight. 

With  respect  to  such  compromises,  the  following  appears  in  the 
answer :  "  Respondent  says  that  in  several  instances  it  has,  in  con- 
sideration of  certain  of  its  stockholders  cancelling  their  stock,  dis- 
charged the  obligations  which  it  held  against  such  stockholders  as 
collateral  security  for  certain  loans  which  they  had  previously  made 
from  respondent,  and  upon  the  further  consideration  that  such 
members  first  pay  to  respondent  the  present  worth  of  the  money 
so  borrowed  by  them,  and  for  which  they  gave  such  obligations, 
mortgages,"  etc. 

Settlements  were  based  on  the  assumed  fact  that  the  association 
would  run  one  hundred  months  from  the  beginning,  that  is,  that 
when  that  period  is  reached  it  can  pay  $200  per  share,  according  to 
the  original  intention.  Kepeated  calculations  showed  that  to  be  the 
probable  duration  of  the  company. 

Where  securities  were  taken  in  making  settlements,  they  were 
distributed  among  the  members  in  the  same  manner  as  the  funds  on 
hand,  already  mentioned,  were  distributed.  The  amount  of  securi- 
ties so  received  and  distributed  was  $4,843.80. 

On  this  state  of  facts  our  conclusions  are  as  follows :  — 

1.  That  the  association  has  abused  its  corporate  powers  in  several 
particulars,  admits  of  no  doubt.  It  has  refused  to  loan  its  funds  to 
its  members,  and  it  has  established  such  rules  and  regulations,  and 
so  conducted  its  business  by  dividing  its  funds  and  otherwise,  as  to 
prevent  the  loan  of  its  funds  to  a  member,  under  the  system  of  com- 
petitive bidding  contemplated  in  the  statute,  and  provided  foi  in  the 
by-laws  of  the  company.  It  has,  indeed,  loaned  its  funds,  in  many 
instances,  to  persons  who  were  not  members  of  the  association.  The 
illegality  of  such  a  course  is  clearly  stated  in  State  ex  rel.  v.  Green- 
ville Building  and  Saving  Association  (29  Ohio  St.  92). 

Again,  the  association  has  been  in  the  habit  of  borrowing  money 
for  the  purpose  of  lending  it.     We  do  not  deny  that  corporations 
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possess  the  power  to  borrow  money  which  may  be  needed  in  the 
transaction  of  their  necessary  business;  but  these  transactions  fall 
within  no  such  principle.  The  money  to  be  loaned  by  associations 
like  this,  if,  as  here,  deposits  are  not  received,  can  only  be  properly 
accumulated  in  the  manner  contemplated  by  the  statute,  that  is,  by 
dues,  fines,  premiums,  and  interest;  and'  the  acts  complained  of, 
and  fully  proved  by  the  testimony,  cannot  be  readily  distinguished 
from  the  business  of  a  banker.     They  are  clearly  illegal. 

Equally  illegal  was  the  act  of  dividing  the  money  and  securities 
among  certain  stockholders.  It  was  opposed  to  the  principle  upon 
which  such  associations  are  organized.  It  was,  indeed,  even  if  it 
had  been  done  with  perfect  impartiality,  a  plain  violation  of  the 
statute,  which  contemplates  that  no  such  division  shall  be  made  un- 
til "said  shares  are  fully  paid." 

Finally,  it  was  illegal  for  the  association  to  trafiSc  in  shares  of  its 
own  stock.  We  do  not  deny  that  a  corporation  has  power  to  receive 
shares  of  its  stock  as  security  for  a  debt  or  other  similar  purpose ; 
but  here  the  association  purchased  its  own  shares  of  stock,  in  sev- 
eral instances,  for  the  purpose  of  disposing  of  them  to  persons  not 
intending  to  become  members  of  the  association,  with  a  view  of  mak- 
ing such  shares  the  basis  of  loans  to  such  persons.  The  law  will  not 
uphold  such  transactions. 

2.  The  association  compromised  with  several  of  its  members,  and 
released  them  from  further  obligation  to  the  corporation,  as  well  on 
account  of  indebtedness  for  loans,  as  on  subscription.  We  have  ex- 
amined the  evidence,  and  we  do  not  find  there  was  any  want  of  good 
faith  in  these  transactions.  The  interest  of  the  stockholders,  as  well 
as  the  public,  seems  to  have  been  kept  in  view.  Of  course,  without 
this  such  acts  could  not  be  upheld;  but  we  are  not  able  to  find  in  the 
statute  any  inhibition  of  the  power  to  make  such  compromises,  and,  on 
the  fullest  consideration,  we  unite  in  holding  that  the  power  exists. 

3.  Where  a  corporation  has  been  guilty  of  acts,  which,  by  statute, 
are  made  a  cause  of  forfeiture  of  its  franchise  to  be  a  corporation, 
this  court  has  no  discretion  to  refuse  such  judgment.  State  ex  rel. 
V.  Penn.  &  0.  Canal  Co.  (23  Ohio  St.  121).  But,  in  other  cases, 
we  are  vested  with  discretion  to  determine  whether  judgment  of 
ouster  of  the  franchise  to  be  a  corporation  shall  be  rendered,  or 
whether  the  corporation  shall  be  ousted  from  the  exercise  of  the 
powers  illegally  assumed.  With  some  hesitation,  a  majority  of  the 
court  have  reached  the  conclusion  that  it  will  be  for  the  interest  of 
the  stockholders,  as  well  as  the  public,  that  we  should  render  the 
latter  instead  of  the  former  judgment.  The  evidence  satisfies  us 
that  if  the  corporation  is  permitted  to  wind  up  its  affairs,  the  work 
will  be  accomplished  in  a  few  months;  but  if  the  association  should 
be  ousted  from  its  franchise  to  be  a  corporation,  we  would  be  required 
to  appoint  trustees  under  the  Act  of  1878  (75  Ohio  L.  817,  §  22;  Eev. 
Stats.  §  6781),  and  this  would  occasion  delay  and  involve  increased 
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expense.  Accordingly,  the  corporation  will  be  ousted  from  the  ex- 
ercise of  the  powers  referred  to  in  the  first  paragraph  of  the  syllabus, ' 
and  from  the  power  of  permitting  any  member  to  hold  in  his  own 
right  more  than  twenty  shares  of  stock,  but  not  from  its  franchise  to 
be  a  corporation,  nor  from  the  exercise  of  the  power  referred  to  in 
the  second  paragraph  of  the  syllabus. 

GiLMOKE,  C.  J. :  — 

I  dissent  only  as  to  the  judgment  entered.  Such  flagrant  and  per- 
sistent violations  of  corporate  powers  and  duties,  as  are  shown  in 
this  case,  in  my  opinion,  call  for  and  require  an  application  of  the 
severest  penalties  of  the  law.  The  judgment  should  oust  the  de- 
fendant from  being  a  corporation. 

Judgment  of  ouster  as  to  specified  powers. 


PEOPLE  V.  NORTH  EIVEB,  SUGAR  REFINING  COMPANY. 
(121  N.  Y.  582.    1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  first  judicial  department,  entered  upon  an  order  made  Novem- 
ber 7,  1889,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  trial  court,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  by  the  attorney-general  to  have  the  de- 
fendant "dissolved,  its  charter  vacated,  and  its  corporate  existence 
annulled." 

The  complaint  alleged,  and  it  was  found,  that  defendant  is  a  cor- 
poration organized  under  the  General  Manufacturing  Act;  that  it, 
together  with  other  corporations  and  firms,  in  violation  of  law  and 
in  abuse  of  its  powers  became  a  party  to  and  carried  out  an  agree- 
ment ^  containing  the  following  provisions  among  others :  — 

Name. 

The  board  herein  provided  for  shall  be  designated  by  the  name  of  "  The 
Sugar  Refineries'  Company." 

^  The  first  two  paragraphs  of  the  syllabus  are  as  follows :  — 

"  1.  A  bailding  and  loan  association,  incorporated  under  the  acts  of  May,  1868  (S. 
&  S.  194,  195),  has  not  the  power  to  refuse  to  loan  its  funds  to  its  members  ;  nor  to 
establish  such  rules  and  regulations  or  so  conduct  its  business  as  to  prevent  the  loan 
of  its  funds  to  a  member  who  bids  the  highest  premium  therefor ;  nor  to  borrow 
money  for  the  purpose  of  lending  it :  nor  to  divide  or  distribute  its  funds  among  its 
members  in  advance  of  the  distribution  at  the  winding  up  of  the  corporation  ;  nor  to 
traffic  in  shares  of  its  own  stocli. 

"  2.  Such  corporation,  acting  in  good  faith  and  reasonably,  may  compromise  with 
a  member  and  release  him  from  further  obligation  to  the  corporation,  whether  the  in- 
debtedness be  for  a  loan  or  on  subscription." 

2  Part  of  the  statement  of  facts  is  omitted. 
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Board. 

Each  corporation  subscribing  hereto  agrees,  and  the  parties  hereto  who  are 
not  corporations  agree  as  to  the  corporations  which  they  are  to  form,  that  all 
the  shares  of  the  capital  stock  of  all  such  corporations  shall  be  transferred  to  a 
board,  consisting  of  eleven  persons,  which  may  be  increased  to  thirteen  by  vote 
of  a  majority  of  the  members  of  the  entire  board,  and  two  additional  members 
to  belong  respectively  to  the  first  and  second  classes  hereinafter  provided  for. 

'J'he  board  may  transfer,  from  time  to  time,  to  such  persons  as  it  may  be  de- 
sired to  constitute  trustees  or  directors  or  other  officers  of  corporations,  so  many 
of  the  shares  as  may  be  necessary  for  that  purpose,  to  be  held  by  them  subject 
to  the  provisions  of  this  instrument. 

Plans. 

The  several  corporations,  parties  to  this  agreement,  shall  maintain  their 
separate  organizations,  and  each  shall  carry  on  and  conduct  its  own  business. 

The  capital  stock  of  each  corporation  shall  be  transferred  to  the  board,  and 
in  lieu  of  the  same,  certificates  not  exceeding  $50,000,000,  divided  into  500,000 
shares,  each  of  $100,  shall  be  issued  by  the  board  and  distributed  as  hereinafter 
provided. 

Title. 

The  shares  of  the  capital  stock  of  the  several  corporations  to  be  transferred 
to  the  board  as  herein  provided  shall  be  transferred  to  the  names  of  the  board 
as  trustees,  to  be  held  by  them  and  by  their  successors  as  members  of  the  board 
strictly  as  joint  tenants. 

By  the  death,  resignation,  or  removal  of  any  member  of  the  board,  the  whole 
title  shall  remain  in  the  others.  All  members  ceasing  to  be  such  shall  execute 
such  instrument  as  may  be  necessary,  if  any,  to  keep  the  title  vested  in  the  per- 
sons who  from  time  to  time  shall  be  members  of  the  board. 

The  board  shall  hold  the  stock  transferred  to  it  with  all  the  rights  and 
powers  incident  to  stockholders  in  the  several  corporations,  and  subject  only  to 
the  purposes  set  forth  in  this  deed. 

Profits. 

The  profits  arising  from  the  business  of  each  corporation  shall  be  paid  over 
by  it  to  the  board  hereby  created,  and  the  aggregate  of  said  profits,  or  such 
amount  as  may  be  designated  for  dividends,  shall  be  proportionately  distributed 
by  said  board,  at  such  times  as  it  may  determine,  to  the  holders  of  the  certi- 
ficates issued  by  said  board  for  capital  stock  as  hereinbefore  provided. 

In  witness  whereof  the  parties  have  hereunto  set  their  seals  and  affixed  their 
names,  these  presents  to  become  binding  when  completely  executed  by  all  the 
parties,  and  to  take  effect  from  Oct.  I,  1887. 
Dated  August  16,  1887. 
Havemeyers  &  Elder. 
Donner  &  De  Castro  Sugar  Ref'g  Co., 

Per  H.  O.  Havemeyer,  Manager. 
(Subject  to  confirmation  stock  and  scripholders.) 
r.  O.  Matthiessen  &  Weichers  Sugar  Ref.  Co., 

F.  O.  Matthiessen,  P. 
North  River  Sugar  Refining  Co., 

Geo.  H.  Moller,  Secretary.^ 
^  The  names  of  the  other  parties  to  the  agreement  are  omitted. 
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FmcH,  J. :  — 

The  judgment  sought  against  the  defendant  is  one  of  corporate 
death.  The  State,  which  created,  asks  us  to  destroy;  and  the  pen- 
alty invoked  represents  the  extreme  rigor  of  the  law.  Its  infliction 
must  rest  upon  grave  cause,  and  be  warranted  by  material  miscon- 
duct. The  life  of  a  corporation  is  indeed  less  than  that  of  the  hum- 
blest citizen,  and  yet  it  envelopes  great  accumulations  of  property, 
moves  and  carries  in  large  volume  the  business  and  enterprise  of  the 
people,  and  may  not  be  destroyed  without  clear  and  abundant  reason. 
That  would  be  true  even  if  the  Legislature  should  debate  the  destruc- 
tion of  the  corporate  life  by  a  repeal  of  the  corporate  charter ;  but  is 
beyond  dispute  where  the  State  summons  the  offender  before  its  judi- 
cial tribunals,  and  submits  its  complaint  to  their  judgment  and  re- 
view. By  that  process  it  assjimes  the  burden  of  establishing  the 
charges  which  it  has  made,  and  must  show  us  warrant  in  the  facts 
for  the  relief  which  it  seeks. 

Two  of  the  charges  preferred  in  the  complaint  have  dropped  out 
of  sight.  They  were  of  little  importance,  and  have  been  prudently 
dismissed  from  the  inquiry  for  that  reason;  and  we  are  left  to  con- 
sider the  one  grave  and  serious  accusation  to  which  alone  the  proofs 
and  argument  have  been  directed.  That  accusation  is  adequate  to 
the  purposes  for  which  it  was  framed,  but  upon  two  conditions, 
which  dictate  the  line  of  inquiry  and  limit  the  area  of  discussion. 
It  appears  to  be  settled  that  the  State  as  prosecutor  must  show  on 
the  part  of  the  corporation  accused  some  sin  against  the  law  of  its 
being,  which  has  produced,  or  tends  to  produce,  injury  to  the  public. 
The  transgression  must  not  be  merely  formal  or  incidental,  but  mate- 
rial and  serious ;  and  such  as  to  harm  or  menace  the  public  welfare. 
For  the  State  does  not  concern  itself  with  the  quarrels  of  private  liti- 
gants. It  furnishes  for  them  sufBcient  courts  and  remedies,  but  in- 
tervenes as  a  party  only  where  some  public  interest  requires  its 
action.  Corporations  may,  and  often  do,  exceed  their  authority 
where  only  private  rights  are  affected.  When  these  are  adjusted,, 
all  mischief  ends  and  all  harm  is  averted.  But  where  the  transgres- 
sion has  a  wider  scope  and  threatens  the  welfare  of  the  people,  they 
may  summon  the  offender  to  answer  for  the  abuse  of  its  franchise  or 
the  violation  of  its  corporate  duty.  The  Code  of  Civil  Procedure 
authorizes  an  action  for  that  purpose  when  the  corporation  has  "  vio- 
lated any  provision  of  law  whereby  it  has  forfeited  its  charter  or 
become  liable  to  be  dissolved  by  the  abuse  of  its  powers."  In 
Thompson  v.  People  (23  Wend.  583),  the  ground  of  forfeiture  was 
tersely  described  as  "  some  misdemeanor  in  the  trust  injurious  to  the 
public;"  and  as  recently  as  the  case  of  Leslie,  v.  Lorillard  (110 
If.  Y.  531),  we  said,  "  In  the  granting  of  charters  the  Legislature  is 
presumed  to  have  had  in  view  the  public  interest;  and  public  policy 
is  concerned  in  the  restriction  of  corporations  within  chartered  lim- 
its; and  a  departure  therefrom  is  only  deemed  excusable  when  it 
cannot  result  in  prejudice  to  the  public." 
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Two  questions,  therefore,  open  before  us ;  first,  has  the  defendant 
corporation  exceeded  or  abused  its  powers;  and,  second,  does  that 
excess  or  abuse  threaten  or  harm  the  public  welfare. 

The  first  question  requires  us  to  ascertain  what  the  defendant  cor- 
poration has  done  in  violation  of  its  duty,  or  omitted  to  do  in  per- 
formance of  its  duty*.  We  find  disclosed  by  the  proof  that  it  has 
become  an  integral  part  and  constituent  element  of  a  combination 
which  possesses  over  it  an  absolute  control,  which  has  absorbed 
most  of  its  corporate  functions,  and  dictates  the  extent  and  man- 
ner and  terms  of  its  entire  business  activity.  Into  that  combi- 
nation, which  drew  into  its  control  sixteen  other  corporations 
engaged  in  the  refining  of  sugar,  the  defendant  has  gone,  in  some 
manner  and  by  some  process,  for  as  an  unquestionable  truth  we  find 
it  there.  All  its  stock  has  been  transferred  to  the  central  association 
of  eleven  individuals  denominated  a  "Board;"  in  exchange  it  has 
taken  and  distributed  to  its  own  stockholders  certificates  of  the 
board  carrying  a  proportionate  interest  in  what  it  describes  as  its 
capital  stock;  the  new  directors  of  the  defendant  corporation  have 
been  chosen  by  the  board,  made  eligible  by  its  gift  of  single  shares, 
and  liable  to  removal  under  the  terms  of  their  appointment  at  any 
moment  of  independent  action.  It  has  lost  the  power  to  make  a 
dividend,  and  is  compelled  to  pay  over  its  net  earnings  to  the  mas- 
ter whose  servant  it  has  become.  Under  the  orders  of  that  master  it 
has  ceased  to  refine  sugar,  and  by  so  much,  has  lessened  the  supply 
upon  the  market.  It  cannot  stir  unless  the  master  approves,  and 
yet  is  entitled  to  receive  from  the  earnings  of  the  other  refineries, 
massed  as  profits  in  the  treasury  of  the  board,  its  proportionate  share 
for  division  among  its  own  stockholders  holding  the  substituted  cer- 
tificates. In  return  for  this  advantage  it  has  become  liable  to  be 
mortgaged,  not  for  its  own  corporate  benefit  alone,  but  to  supply 
with  funds  the  controlling  board  when  reaching  out  for  other  and 
coveted  refineries.  No  one  can  look  these  facts  fairly  in  the  face 
without  being  compelled  to  say  that  the  defendant  is  in  the  combina- 
tion and  in  to  stay.  Indeed,  so  much  is  with  great  frankness  admit- 
ted on  the  part  of  the  appellant.  Its  counsel  concedes  that  the  stock 
was  transferred  "to  the  board  mentioned  in  the  agreement  and  on 
the  terms  and  for  the  purposes  mentioned  in  the  agreement;  and 
that  this  action  effectually  lodged  the  control  of  the  defendant  com- 
pany, so  far  as  such  control  can  be  secured  by  the  voting  power,  in 
that  board." 

But  that  truth  does  not  alone  solve  the  problem  presented.  We 
are  yet  to  ascertain  whether  the  corporation  became  the  subordinate 
and  servant  of  the  board  by  its  own  voluntary  action,  or  the  will  and 
power  of  others  than  itself;  by  force  of  a  contract  to  which  it  wa-s  in 
reality  a  party,  or  as  the  simple  consequence  of  a  change  of  owners; 
by  its  fault  or  its  misfortune;  by  a  sale  or  by  a  trust.  For,  if  it  has 
done  nothing,  if  what  has  happened,  and  all  that  has  happened,  is 
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ascertained  to  be  that  the  stockholders  of  the  defendant,  one  or  many, 
sold  absolutely  to  the  eleven  men  who  constituted  the  board  their 
entire  stock,  and  the  latter,  by  force  of  their  proprietorship  and  as 
owners,  have  merely  chosen  directbrs  in  their  own  interest,  and  are 
only  managing  their  property  in  their  own  way  as  any  absolute 
owners  may ;  if  that  is  the  truth  and  the  entire'  and  exact  truth,  it  is 
difficult  to  see  wherein  the  corporation  has  sinned,  or  what  it  has 
done  beyond  merely  omitting  for  a  time  to  carry  on  its  business. 
That  is  the  theory  upon  which  the  appellant  stands,  and  which  it 
submits  to  our  examination. 

On  the  other  hand  it  is  contended  that  there  never  was  a  sale,  but 
a  trust  constituted  by  mutual  agreement;  that  they  who  agreed  were 
the  whole  body  of  stockholders  in  each  corporation  necessarily  rep- 
resenting and  binding  the  corporation  itself;  that  they  transferred 
their  shares  to  the  board  upon  the  trusts  declared  in  the  deed;  that 
the  certificates  issued  by  the  board  were  the  formal  declaration  of 
the  trust;  that  the  corporate  stockholders  parted  with  the  legal  title 
of  their  stock  to  the  chosen  trustees  with  the  power  to  vote  upon  it, 
but  retained,  nevertheless,  its  beneficial  ownership  through  the  oper- 
ation of  the  certificates ;  and  so  the  corporations  entered  into  a  part- 
nership with  each  other,  vesting  the  partnership  power  in  a  board  of 
control. 

I  have  brought  these  two  theories  face  to  face  where  they  may 
confront  each  other,  because  when  a  choice  is  made  between  them, 
we  have  gone  a  long  distance  towards  the  end  of  the  controversy. 

In  making  that  choice  we  must  necessarily  analyze  and  construe 
the  deed  or  contract  which  formed  the  terms  of  the  combination,  and 
which  not  only  dictated  its  character,  but  brought  it  into  existence. 
That  contract,  on  the  theory  of  a  sale,  is  an  unexpected  and  unac- 
countable document.  A  sale  presumes  vendors  on  the  one  side  and 
vendees  on  the  other,  each  having  life  and  existence  and  the  power 
and  ability  to  contract.  Here  there  was  no  joint  stock  association 
existing  or  organized  until  the  vendors  themselves  created  it,  and 
they  were  obliged  to  construct  their  vendee  in  the  very  act  of  trans- 
fer. A  contract  of  sale  implies  some  negotiation  between  buyer  and 
seller,  each  consulting  his  own  interest  and  acting  independently 
and  of  his  own  free  choice.  Here  there  was  no  negotiation  with  the 
board,  but  the  vendors  having  created  their  vendee,  themselves  alone 
dictated  the  terms  on  which  they  should  sell  and  it  should  buy. 
The  selling  stockholder  explicitly  swears  that  the  board  had  nothing 
whatever  to  do  with  fixing  the  price.  In  a  contract  of  sale  covering 
property  valued  at  some  fifty  millions  of  dollars  and  containing  a 
patient  statement  of  the  terms  of  the  trade,  we  should  naturally  ex- 
pect that  at  least  the  buyer  would  give  it  his  signature  and  bind 
himself  to  the  purchase.  This  contract  of  sale  is  not  signed  by  the 
vendees  at  all,  and  their  assent  is  left  to  be  supplied  by  inference 
from  their  action.     In  an  ordinary  sale  the  vendee  becomes  owner, 
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and  has  the  rights  of  an  owner  and  may  do  what  he  pleases  -with  his 
own ;  but  this  contract  tells  the  owners  what  they  shall  do  with  the 
property  bought,  and  how  they  shall  hold  it,  and  inferentially  at 
least  forbids  its  further  sale  or  transfer.  As  a  general  rule  the  ven- 
dor fixes  the  value  or  price  of  the  property  which  he  sells,  or  some- 
times submits  the  question  to  disinterested  appraisers,  but  this 
contract  of  sale  generously  allows  the  value  of  the  personal  property, 
separate  from  the  plant,  to  be  appraised  and  fixed  by  five  persons, 
all  of  whom  are  themselves  among  the  purchasers. 

These  are  general  considerations  which  make  one  hesitate  over  the 
theory  of  a  sale  as  distinguished  from  a  trust,  but  the  doubt  in- 
creases as  we  come  closer  to  the  details  of  the  agreement  and  scruti- 
nize its  exact  terms. 

It  is  observable  that  the  selected  transferee  of  the  stock  of  the  cor- 
porations was  denominated  simply  a  "board."  That  implied  agency, 
a  committee  of  managers,  oflB.cial  servants  charged  with  executive 
duties  and  acting  for  and  in  the  interest  of  others.  The  idea  of  a 
joint-stock  association,  capable  of  buying  and  acting  as  purchaser, 
had  not  yet  dawned.  Explicitly  the  deed  declares  "  The  shares  of 
the  capital  stock  of  the  several  corporations  to  be  transferred  to  the 
board  as  herein  provided  shall  be  transferred  to  the  names  of  the 
board  as  trustees,  to  be  held  by  them  and  by  their  successors  as 
members  of  the  board  strictly  as  joint  tenants.''  If  beyond  the  in- 
ference of  agency,  suggested  by  the  name  and  description  of  the 
board,  more  was  needed  to  indicate  the  real  aim  and  intention,  it  is 
supplied  by  the  frank  declaration  that  the  transferees  shall  take  as 
trustees,  and  hold  in  joint  tenancy,  which  is  the  characteristic  man- 
ner of  a  trust. 

Other  clauses  in  the  instrument  point  significantly  to  the  same 
construction.  The  purchase  of  stock  in  a  corporation  makes  the 
buyer  a  stockholder.  No  such  purchaser  would  think  for  a  moment 
of  requiring  from  the  corporation  a  stipulation  that  he  should  have 
the  rights  of  a  stockholder,  for  those  rights  attach  at  once  by  force 
of  his  ownership.  Yet  we  find  in  the  document  under  examination, 
following  the  provision  which  requires  the  board  to  take  as  trustees, 
a  clause  entirely  superfluous  if  a  sale  was  meant,  but  a  reasonable 
stipulation  if  a  trust  was  intended,  that  "  the  board  shall  hold  the 
stock  transferred  to  it  with  all  the  rights  and  powers  incident  to 
stockholders  in  the  several  corporations."  The  clause  carries  with 
it  a  distinct  suggestion  that  no  absolute  sale  was  intended,  but  a 
transfer  in  trust  which  might  leave  the  assignors  who  became  the 
beneficiaries  some  equitable  right  over  the  voting  power;  and  to 
make  sure  of  the  vesting  of  that  right  in  the  trustees  a  specific  and 
broad  covenant  was  adopted  adequate  for  all  emergencies. 

The  owners  of  corporate  stock,  by  force  of  their  ownership,  may 
put  a  mortgage  upon  the  corporate  property  when  the  statute  per- 
mits.    Nobody  doubts  that,  and  tio  buyer  would  demand  that  per- 
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mission  of  the  seller.  But  the  contract  in  question  explicitly 
authorizes  the  board  to  raise  money  by  mortgages  upon  the  property 
of  the  corporations.  It  strikes  one  as  odd  to  see  an  absolute  pur- 
chaser requiring  his  vendor  in  the  deed  of  conveyance  to  covenant 
that  the  grantee  may  be  at  liberty  to  incumber  by  mortgage  his  own 
property.  The  astute  pen  which  framed  the  deed  of  association  had 
a  very  different  aim,  and  realized  that  trustees,  holding  for  trust 
purposes,  should  have  power  to  mortgage  given  them  if  that  neces- 
sity was  contemplated. 

A  vendor  about  to  sell  his  property,  and  to  a  very  large  amount, 
naturally  looks  carefully  to  his  pay.  A  merchant  or  manufacturer 
who  should  sell  his  wares  to  a  corporation  having  no  other  capital 
than  the  exact  property  bought,  and  take  his  pay  in  the  stock  of  such 
corporation,  would  scarcely  be  deemed  sane  in  business  circles.  The 
board  organized  by  the  refineries  had  a  nominal  capital  of  fifty  mil- 
lions, but  not  a  single  dollar  of  actual  capital  beyond  the  corporate 
shares  transferred;  and  so  the  sellers,  if  indeed  they  were  such, 
got  aliquot  parts  of  their  own  property  in  payment  for  the  transfer. 
If  they  sold  it,  they  simply  got  it  back  under  a  new  name,  and,  as 
we  shall  see,  heavily  watered,  and  with  its  care  and  management  in- 
trusted to  others,  under  an  arrangement  which  might  or  might  not 
add  to  its  earning  power. 

If  in  truth,  the  board  was  meant  to  be  anything  more  than  a  trus- 
tee or  manager  of  the  combined  corporations,  if  it  was  contemplated 
that  it  should  become  and  be  a  joint-stock  association  at  all,  it  was 
put  by  the  very  articles  of  its  creation  under  the  most  singular  and 
oppressive  restrictions.  What  shall  we  say  of  a  joint-stock  associa- 
tion without  a  dollar  of  actual  capital,  and  yet  forbidden  to  incur 
the  least  debt  or  obligation?  It  was  commanded  that  "no  action  be 
taken  by  the  board  which  shall  create  liability  by  it  or  by  its  mem- 
bers." Without  a  dollar  it  could  not  borrow  a  dollar;  without  money 
it  could  incur  no  debt;  its  cash  resources  were  to  come  from  a  sale 
of  its  own  certificates  reserved  over  and  above  those  allotted,  or  from 
mortgages  made  by  the  separate  corporations,  and  yet  this  curious 
creation,  viewed  as  a  joint  stock  association,  was  able  to  induce  the 
sale  to  it  of  twenty  corporations.  The  stockholders  with  astonish- 
ing generosity  sold  and  transferred  to  it  all  their  stock,  allowed  it  to 
pocket  fifteen  per  cent  of  its  agreed  value,  and  took  aliquot  parts  of 
the  remainder  of  their  own  property  for  their  pay.  It  seems  to  me 
that  the  theory  of  an  absolute  sale  involves  us  in  difficulties  and  com- 
plications on  almost  every  page  of  the  deed  or  combination  agree- 
ment, and  that  it  is  an  afterthought  framed  under  pressure,  and 
mismatching  the  entire  tenor  and  terms  of  the  instrument  which  it 
was  invented  to  sustain.  Indeed,  I  notice,  among  the  briefs  sub- 
mitted to  our  study  a  reprint  of  an  article  from  a  distinguished  pen, 
which  traces  the  origin  and  history  of  economic  combinations  and 
monopolies,  and  ends  with  a  determined  defence  of  the  one  under 
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review,  but  concedes  it  to  be  a  trust,  created  by  contract,  and  organ- 
ized and  existing  as  such. 

The  combination,  therefore,  framed  by  the  deed  was  a  trust;  and, 
if  created  by  the  corporations,  or  in  any  respect  the  consequence  or 
product  of  their  action,  some  inevitable  results  would  ,be  certain  to 
follow.  But  here  we  encounter  the  stronghold  of  the  appellant's 
argument,  which  is,  that  if  the  corporations  are  in  some  manner  in 
the  combination,  they  are  there  solely  as  the  result  of  a  contract  other 
than  their  own;  are  there  without  corporate  action  on  their  part; 
and  so  are  sufferers  and  not  sinners.  The  reasoning  leading  to  that 
result  is  so  severely  technical  as  to  have  suggested  a  justification  al- 
most reminding  one  of  an  apology.  We  are  called  upon  to  sever  the 
corporation,  the  abstract  legal  entity,  from  the  living  and  acting  cor- 
porators; as  it  were,  to  separate  in  our  thought  the  soul  from  the 
body,  and  admitting  the  sins  of  the  latter  to  adjudge  that  the  former 
remains  pure.  Let  us  first  recall  the  facts  in  the  order  of  their 
occurrence. 

On  the  22d  day  of  April,  1887,  there  was  a  meeting  of  defendant's 
stockholders  at  which  all  the  trustees  were  present.  At  that  meeting 
the  following  preamble  and  resolutions  were  adopted  by  a  unanimous 
vote : — 

"  Whereas,  It  is  contemplated  that  the  several  sugar  refineries  in 
New  York  and  other  cities  shall  consolidate  their  several  refineries 
in  one  large  concern  or  company ;  and 

"  Whereas,  We  deem  it  for  the  interest  of  the  North  River  Sugar 
Eefining  Company  to  participate  in  the  above  said  consolidation; 
therefore  be  it 

"Eesolved,  That  Peter  Moller,  Jr.,  George  H.  MoUer  and  Gerd 
Martens  be,  and  they  are  hereby,  appointed  a  committee  to  make 
arrangements  to  perfect  the  said  consolidation  in  behalf  of  the  North 
Eiver  Sugar  Eefining  Company  with  full  power  to  act  and  to  sign  all 
contracts  and  agreements  in  the  name  of  the  said  North  River  Sugar 
Eefining  Company,  of  whatever  name  or  nature,  concerning  the  said 
consolidation. 

"  Eesolved,  That  we  authorize  the  president  and  secretary  of  the 
North  Eiver  Sugar  Eefining  Company  to  sign  all  contracts,  agree- 
ments, and  papers  which  the  above-named  committee  may  make  in 
relation  to  the  said  consolidation." 

In  September  following  the  secretary  of  the  corporation  added  its 
signature  to  the  deed.  He  tells  us  under  oath,  "  I  made  that  signa- 
ture by  virtue  of  authority  from<  the  stockholders  and  the  board  of 
officers  of  the  North  River  Sugar  Refining  Company,  the  stockholders 
and  trustees."  It  follows  that  the  committee  to  whom  authority  was 
given  to  make  the  agreement,  had  made  it.  The  stockholders  by  a 
unanimous  vote  decided  to  go  into  the  proposed  combination,  and 
authorized  their  committee  to  agree  on  the  terms.  A  trust  of  per- 
sonal property  may  be  created  by  parol.  That  the  committee  acted, 
VOL.  I.  —  37 
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that  they  contracted  for  their  company  upon  the  terms  of  the  deed,  is 
an  inevitable  inference  from  the  action  of  the  secretary,  who  swears 
that  he  signed  by  authority,  and  could  have  had  none  except  upon 
the  agreement  of  the  committee.  It  was,  therefore,  actually  made, 
and  the  official  signature  was  but  the  evidence  of  the  agreement  en- 
tered into  by  them.  Here  was  a  deliberate  corporate  act,  if  stock- 
holders and  trustees  united  can  ever  perform  one,  attested  by  one  of 
the  two  officers  who  were  authorized  to  sign.  At  that  moment  the 
defendant  company  had  become  a  party  to  the  contract  by  the  eon- 
sent  of  everybody  connected  with  the  corporation,  and  by  force  of 
the  agreement  to  that  effect  which  the  signature  of  the  secretary 
shows  had  been  made  by  the  authorized  agency. 

But  it  is  said  the  corporation  repented  and  withdrew  from  the 
agreement.  I  do  not  stop  to  discuss  the  question  whether  they  could 
revoke  without  the  consent  of  the  board  and  their  associates  in  the 
trust-deed,  for  assuming  that  they  could,  I  prefer  to  analyze  their 
revocation  and  see  the  scope  and  range  of  their  repentance.  The 
corJ)oration  remained  a  contracting  creator  of  the  trust  until  Novem- 
ber 4,  1887.  By  the  deed,  the  trust  took  effect  on  October  first  of 
that  year,  so  that  the  defendant  in  its  full  corporate  character  be- 
came a  party  to  it  according  to  the  terms  of  the  deed,  and  remained 
bound  by  it  for  at  least  one  month.  But  then  there  did  come  either 
repentance  or  fear.  In  November  the  stockholders  again  assembled 
and  passed  the  resolution  which  is  relied  upon  as  a  revocation.  Its 
preamble  recites  a  series  of  denials  that  the  committee  had  made  any 
agreement  or  that  the  president  and  secretary  had  signed  any,  and 
then,  after  declaring  "  it  is  deemed  inexpedient  at  the  present  time 
to  enter  into  any  such  consolidation,"  they  revoked  the  powers  con- 
ferred and  the  resolutions  conferring  them.  That  is  to  say,  after 
the  powers  had  been  executed  and  had  put  the  corporation  into  the 
combination,  and  it  had  become  a  constituent  element  of  the  trust, 
those  powers  were  revoked  upon  a  false  assertion  that  they  remained 
executory  and  so  their  revocation  could  be  effective.  I  say  a  false 
assertion,  for  we  are  not  at  liberty  to  believe  that  George  H.  Moller, 
who  was  secretary  of  the  corporation  and  one  of  the  very  committee 
authorized  to  make  the  agreement  of  consolidation,  signed  the  deed 
when  he  knew  that  the  committee  had  not  agreed,  and  so  in  violation 
of  his  duty  and  without  authority,  and  then  positively  swore  that  he 
signed  by  authority  of  the  stockholders  and  trustees.  His  act  and 
his  oath  heavily  outweigh  the  resolutions  of  repentance.  Let  us  not 
fail  to  observe  that  no  signature  is  withdrawn,  no  notice  is  served 
upon  the  board  or  the  associates,  no  consent  of  theirs  asked  or  de- 
manded, but  the  parties  of  one  part  to  a  contract  come  together  and 
pass  a  resolution  that  they  have  not  contracted  and  do  not  mean  to, 
and  rely  upon  that  as  releasing  them  from  their  obligation.  All  that 
they  effectively  did  was  to  raise  a  question  of  veracity  which  must 
be  decided  against  them  upon  the  act  and  the  oath  of  their  own  officer. 
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That  repentance  proved  to  be  only  a  prelude  to  the  exact  sin 
claimed  to  have  been  avoided.  On  the  25th  of  November,  1887, 
which  -was  just  three  weeks  after  the  resolutions  of  revocation,  the 
stockholders  of  the  defendant  company  formally  resolved  to  sell  their 
capital  stock  for  f  325,000  to  John  E.  Searles,  Jr.  It  is  not  unwor- 
thy of  notice  that  the  resolution  to  sell  is  prefaced  by  a  recital  that 
their  secretary  had  signed  a  deed  of  consolidation  "  under  the  belief 
that  he  was  authorized  so  to  do,"  a  matter  which  had  nothing  to  do 
with  the  new  agreement  to  sell  unless  the  purpose  of  that  agreement 
lay  beneath  the  surface.  The  committee  to  deliver  the  stocks  con- 
sisted of  the  same  three  persons  who  had  originally  been  authorized 
to  make  the  agreement  of  consolidation  which  had  already  been 
signed  by  Searles  as  treasurer  of  the  Havemeyer  Sugar  Eefining 
Company.  The  stock  was  delivered  to  him,  the  price  paid  to  the 
stockholders,  and  so  Searles  became  the  one  sole  and  only  stock- 
holder of  the  defendant  company.  He  and  the  "legal  entity  "  alone 
survived,  and  the  latter  apparently  in  a  state  of  suspended  anima- 
tion. An  effort  was  made  to  ascertain  from  what  source  the  purchase- 
money  came,  but  was  not  altogether  successful.  Searles  did  not 
furnish  it.  A  certain  committee  of  three  did,  who  were  to  transfer 
the  stock  to  the  board.  Searles  adds:  "Those  three  gentlemen  whom 
I  have  named  as  trustees  of  certain  funds  paid  for  the  stock,  —  fund 
received  by  them  for  mortgages  and  other  matters  connected  with 
the  organization.  Q.  What  organization?  A.  The  Sugar  Refineries 
Company,  the  board."  Well,  the  board  got  the  stock  from  Searles, 
sole  owner  and  sole  stockholder,  and  gave  in  exchange  certificates 
for  $700,000,  or  a  little  more  than  double  the  purchase-price,  and 
which  indicates  the  amount  of  water  in  the  board's  capital  stock. 
From  that,  however,  was  deducted  the  fifteen  per  cent  retained  by 
the  combination.  What  Searles  did  with  the  certificates  we  do  not 
know,  nor  is  it  important  to  ascertain.  We  do  know  that  new  direc- 
tors were  chosen  by  the  vote  of  the  board ;  that  Searles  became  presi- 
dent of  the  corporation;  that  its  share  of  the  regular  dividend  has 
been  allotted  to  it  for  its  certificate  holders,  and  that  it  has  wholly 
ceased  to  refine  sugar.  And  thus  its  baptism  in  the  pool  of  the  board 
became  complete  and  final. 

And  yet  it  is  argued  that  the  corporation,  the  legal  entity,  has 
done  nothing;  that  Searles  was  guilty,  but  the  corporate  robe  that 
enveloped  him  was  innocent,  and  so  he  must  be  left  to  wear  it  undis- 
turbed ;  that  while  all  that  was  human  and  could  act  had  sinned,  yet 
the  impalpable  entity  had  not  acted  at  all  and  must  go  free.  I  be- 
lieve that  the  history  of  what  occurred,  as  I  have  already  described 
it,  furnishes  a  sufiicient  answer,  assuming  that  stockholders  and 
trustees  acting  together  can  do  a  corporate  act  at  all.  There  was 
corporate  action  in  making  thecombination  agreement  which  bound 
the  defendant.  The  revocation  of  an  executed  authority  left  the 
contract  standing.     The  corporation  thus  helped  to  make  the  trust 
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and  became  an  element  of  it.  If  there  was  anything  imperfect  in 
its  action,  the  new  stockholder  and  his  associates  waived  the  imper- 
fection, by  acting  upon  the  agreement  of  the  corporation,  and  so 
confirming  it  in  all  particulars. 

But  the  assumption  underlying  the  view  I  have  expressed  is  itself 
contested,  and  a  proposition  asserted  which  denies  the  possibility  of 
any  corporate  action,  except  by  the  trustees  or  directors  acting  for- 
mally as  such;  a  proposition  which,  if  sound,  dominates  the  whole 
field  of  controversy,  and,  establishing  that  there  has  been  no  corpo- 
rate action  at  all,  effectually  shuts  out  every  question  of  illegality  or 
public  injury.  I  cannot  admit  that  proposition.  I  think  there  may 
be  actual  corporate  conduct  which  is  not  formal  corporate  action; 
and  where  that  conduct  is  directed  or  produced  by  the  whole  body, 
both  of  officers  and  stockholders  by  every  living  instrumentality 
which  can  possess  and  wield  the  corporate  franchise,  that  conduct  is 
of  a  corporate  character,  and  if  illegal  and  injurious  may  deserve  and 
receive  the  penalty  of  dissolution.  There  always  is,  and  there  al- 
ways must  be,  corporate  conduct  without  formal  corporate  action 
where  the  thing  challenged  is  an  omission  to  act  at  all.  A  corpora- 
tion organized  in  the  public  interest,  with  a  view  to  the  public  wel- 
fare, and  in  the  expectation  of  benefit  to  the  community,  which  is 
the  motive  of  the  State's  grant,  may  accept  the  franchise  and  hold  it 
in  sullen  silence,  doing  nothing,  resolving  nothing,  furnishing  no 
formal  corporate  action  upon  which  the  State  can  put  its  finger  and 
say,  this  the  corporation  has  done  by  the  agency  through  which  it  is 
authorized  to.  act.  That  is  corporate  conduct  which  the  State  may 
question  and  punish  without  searching  for  a  formal  corporate  act. 
The  directors  of  a  corporation,  its  authorized  and  active  agency,  may 
see  the  stockholders  perverting  its  normal  purposes  by  handing  it 
over,  bound  and  helpless,  to  an  irresponsible  and  foreign  authority, 
and  omit  all  action  which  they  ought  to  take,  offer  no  resistance, 
make  no  protest,  but  silently  acquiesce  as  directors  in  the  wrong 
which  as  stockholders  they  have  themselves  helped  to  commit. 
That  again  is  corporate  conduct,  though  there  be  an  utter  absence  of 
directors'  resolutions.  Is  it  asked  what  they  could  have  done  to 
prevent  the  organization  of  the  trust;  how  they  were  negligent  and 
unfaithful  as  corporate  ofiicers  by  their  omission  to  act;  what  good 
a  mere  protest  or  objection  would  have  accomplished ;  what  effective 
form  their  resistance  could  have  assumed  ?  The  answer  is  that  they 
could  have  refused  to  recognize  the  illegal  trust  transfer  of  the  stock ; 
they  could  have  declined  to  register  the  new  ownership  upon  their 
stock-books  ;  they  could  have  said,  and  acted  upon  their  words,  that 
the  original  stockholders  remained  not  only  the  beneficial,  but  the 
legal  owners  of  the  stock ;  and,  if  the  board  trustees  appealed  to  the 
law,  the  resisting  directors  could  challenge  the  legality  of  the  trans- 
fer as  moulded  by  the  combination  agreement,  and  might  have  de- 
feated the  trust  and  shattered  it  at  the  outset  of  its  career.     So  much 
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they  could  have  done  as  corporate  officers ;  so  much  it  was  their  duty 
to  have  done  as  representatives  of  the  corporation;  and  when,  be- 
yond that  corporate  neglect,  they  recognized  the  validity  of  the 
stock  transfers  in  trust,  put  the  new  and  unlawful  ownership  upon 
their  books,  and  accepted  its  votes  in  the  choice  of  new  directors 
who  were  to  throttle  the  independence  of  the  corporation  and  chain 
it  to  the  will  of  the  trust,  I  think  we  must  shut  our  eyes  in  wilful 
blindness  if  we  fail  to  see  both  corporate  neglect  and  corporate 
action. 

It  is  true,  as  we  are  reminded,  that  the  statute  confers  upon  trus- 
tees and  directors  general  authority  to  manage  the  stock,  property, 
and  concerns  of  manufacturing  corporations ;  and  equally  true  that, 
as  a  general  rule  and  as  between  the  companies  and  those  with 
whom  they  deal,  the  corporate  action  must  be  manifested  through 
and  by  the  directors;  but  other  statutes  indicate  with  equal  plain- 
ness that  there  are  corporate  acts  which  the  trustees  cannot  perform, 
and  which  affect  and  bind  the  corporation  only  upon  the  condition 
that  they  proceed  from  the  stockholders,  or  from  them  and  the  trus- 
tees acting  together.  In  increasing  or  diminishing  the  capital  stock, 
the  corporate  act  is  wholly  that  of  the  corporators,  and  in  consolidat- 
ing two  or  more  companies  into  one,  there  must  be  the  joint  action 
of  both  trustees  and  stockholders.  The  trust  of  the  refineries,  in 
substance  and  effect,  approached  very  near  to  these  two  corporate 
acts,  so  far  as  the  resultant  consequences  affected  the  corporators 
acting.  The  trust  stipulations  practically  doubled  their  corporate 
stock  through  the  agency  of  the  certificates  issued,  and  the  combina- 
tion in  its  result  is  largely  the  equivalent  of  a  substantial  consolida- 
tion. If  these  things  had  been  done  lawfully,  they  would  have  been 
accomplished  by  the  united  action  of  trustees  and  corporators,  and 
beyond  any  question  would  have  been  corporate  acts.  Having  been 
done  unlawfully,  but  by  the  same  united  agency  aiming  at  similar 
results,  they  must  still  constitute  corporate  conduct,  unless  the  bare 
fact  of  their  illegality  takes  away  their  corporate  character.  To  say 
that,  would  disarm  the  State  in  every  case  of  misuse  or  abuse  of 
chartered  powers. 

The  abstract  idea  of  a  corporation,  the  legal  entity,  the  impalpable 
and  intangible  creation  of  human  thought  is  itself  a  fiction,  and 
has  been  appropriately  described  as  a  figure  of  speech.  It  serves 
very  well  to  designate  in  our  minds  the  collective  action  and  agency 
of  many  individuals  as  permitted  by  the  law  ;  and  the  substantial  in- 
quiry always  is,  what  in  a  given  case  has  been  that  collective  action 
and  agency.  As  between  the  corporation  and  those  with  whom  it 
deals,  the  manner  of  its  exercise  usually  is  material,  but  as  between 
it  and  the  State,  the  substantial  inquiry  is  only  what  that  collective 
action  and  agency  has  done,  what  it  has,  in  fact,  accomplished,  what 
is  seen  to  be  its  effective  work,  what  has  been  its  conduct.  It  ought 
not  to  be  otherwise.   'The  State  gave  the  franchise,  the  charter,  not 
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to  the  impalpable,  intangible,  and  almost  nebulous  fiction  of  our 
thought,  but  to  the  corporators,  the  individuals,  the  acting  and  liv- 
ing men,  to  be  used  by  them,  to  redound  to  their  benefit,  to  strengthen 
their  hands  and  add  energy  to  their  capital.  If  it  is  taken  away,  it 
is  taken  from  them  as  individuals  and  corporators,  and  the  legal 
fiction  disappears.  The  benefit  is  theirs,  the  punishment  is  theirs, 
and  both  must  attend  and  depend  upon  their  conduct;  and  when  they 
all  act  collectively  as  an  aggregate  body,  without  the  least  excep- 
tion, and,  so  acting,  reach  results  and  accomplish  purposes  clearly 
corporate  in  their  character,  and  affecting  the  vitality,  the  indepen- 
dence, the  utility  of  the  corporation  itself,  we  cannot  hesitate  to  con- 
clude that  there  has  been  corporate  conduct  which  the  State  may 
review,  and  not  be  defeated  by  the  assumed  innocence  of  a  conven- 
ient fiction.  As  was  said  in  People  ex  rel.  v.  K.  &  M.  T.  R.  Co.  (23 
Wend.  193),  "  though  the  proceeding  by  information  be  against  the 
corporate  body,  it  is  the  acts  or  omissions  of  the  individual  corpora- 
tors that  are  the  subject  of  the  judgment  of  the  court." 

It  remains  to  determine  whether  the  conduct  of  the  defendant  in 
participating  in  the  creation  of  the  trust,  and  becoming  an  element 
of  it,  was  illegal  and  tended  to  the  public  injury,  and  we  may  con- 
sider the  two  questions  together  and  without  formal  separation. 

It  is  quite  clear  that  the  effect  of  the  defendant's  action  was  to 
divest  itself  of  the  essential  and  vital  elements  of  its  franchise  by 
placing  them  in  trust;  to  accept  from  the  State  the  gift  of  corporate 
life  only  to  disregard  the  conditions  upon  which  it  was  given;  to  re- 
ceive its  powers  and  privileges  merely  to  put  them  in  pawn ;  and  to 
give  away  to  an  irresponsible  board  its  entire  independence  and  self- 
control.  When  it  had  passed  into  the  hands  of  the  trust,  only  a 
shell  of  a  corporation  was  left  standing,  as  a  seeming  obedience  to 
the  law,  but  with  its  internal  structure  destroyed  or  removed.  Its 
stockholders,  retaining  their  beneficial  interest,  have  separated  from 
it  their  voting  power,  and  so  parted  with  the  control  which  the  char- 
ter gave  them  and  the  State  required  them  to  exercise.  It  has  a 
board  of  directors  nominally  and  formally  in  office,  but  qualified  by 
shares  which  they  do  not  own,  and  owing  their  official  life  to  the 
board  which  can  end  their  power  at  any  moment  of  disobedience. 
It  can  make  no  dividends  whatever  may  be  its  net  earnings,  and 
must  encumber  its  property  at  the  command  of  its  master,  and  for 
purposes  wholly  foreign  to  its  own  corporate  interests  and  (futies.  At 
the  command  of  that  master  it  has  ceased  to  refine  sugar,  and  with- 
out any  doubt  for  the  purpose  of  so  far  lessening  the  market  supply 
as  to  prevent  what  is  termed  "over-production."  In  all  these  re- 
spects it  has  wasted  and  perverted  the  privileges  conferred  by  the 
charter,  abused  its  powers,  and  proved  unfaithful  to  its  duties.  But 
graver  still  is  the  illegal  action  substituted  for  the  conduct  which  the 
State  had  a  right  to  expect  and  require.  It  has  helped  to  create  an 
anomalous  trust  which  is  in  substance  and  effect  a  partnership  of 
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twenty  separate  corporations.     The  State  permits  in  many  ways  an 
aggregation  of  capital,  but  mindful  of  the  possible  dangers  to  the 
people,  over-balancing  the  benefits,  keeps  upon  it  a  restraining  hand, 
and  maintains  over  it  a  prudent  supervision,  where  such  aggregation 
depends  upon  its  permission  and  grows  out  of  its  corporate  grants. 
It  is  a  violation  of  law  for  corporations  to  enter  into  a  partnership. 
N.  Y.  &  S.  C.  Co.  V.  F.  Bank  (7  Wend.  412) ;   Clearwater  v.  Meredith 
(1  Wall.  29);    Whittenton  Mills  v.  Upton,  (10  Gray,  696).     The  case 
last  cited  furnishes  the  reasons  with  precision  and  at  length.     It 
shows  the  utter  incotisistency  of  a  double  allegiance  by  those  who  act 
for  the  corporation  to  two  different  principals,  and  demonstrates  that 
the  vital  characteristics  of  the  corporation  are  of  necessity  drowned 
in  the  paramount  authority  of  the  partnership.      That  the  combi- 
nation of  the  refineries  partakes  of  the  nature  of  a  partnership  is  not 
denied.     Indeed,  in  one  of  the  papers  added  to  the  appellant's  brief, 
it  is  not  only  admitted  but  asserted  and  defended.     That  paper  shows 
quite  clearly,  that  by  force  of  the  arrangement  there  was  a  commu- 
nity of  interest  in  the  fund  created  by  the  corporate  earnings  before 
division,  and  that  each  member  of  the  trust  shared  in  the  profit  and 
loss  of  all.     It  is  said,  however,  that  a  consolidation  of  manufactur- 
ing corporations  is  permitted  by  the  law,  and  that  the  trust  or  com- 
bination or  partnership,  however-  it  may  be  described,  amounts  only 
to  a  practical   consolidation  which  public  policy   does   not   forbid, 
because  the  statute  permits  it  (Laws  of  1867,  chap.  960;  Laws  of 
1884,  chap.  367).     The  refineries  did  not  avail  themselves  of  that 
statute.    They  chose  to  disregard  it,  and  to  reach  its  practical  results 
without  subjection  to  the  prudential  restraints  with  which  the  State 
accompanied  the  permission.     If  there  had  been  a  consolidation  un- 
der the  statute,  one  single  corporation  would  have  taken  the  place  of 
the  others  dissolved.    They  would  have  disappeared  utterly,  and  not, 
as  under  the  trust,  remained  in  apparent  existence  to  threaten  and 
menace  other  organizations  and  occupy  the  ground  which  otherwise 
would  be  left  free.     Under  the  statute  the  resultant  combination 
would  itself  be  a  corporation  deriving  its  existence  from  the  State, 
owing  duties  and  obligations  to  the  State,  and  subject  to  the  control 
and  supervision  of  the  State,  and  not,   as  here,  an  unincorporated 
board,  a  colossal  and  gigantic  partnership,  having  no  corporate  func- 
tions and  owing  no  corporate  allegiance.     Under  the  statute  the  con- 
solidated company  taking  the  place  of  the  separate  corporations  could 
have  as  capital  stock  only  an  amount  equal  to  the  fair  aggregate  value 
of  the  rights  and  franchises  of  the  companies  absorbed;  and  not  as 
here  a  capital  stock  double  that  value  at  the  outset  and  capable  of 
an  elastic  and  irresponsible  increase.     The  difference  is  very  great, 
and  serves  further  to  indicate  the  inherent  illegality  of  the  trust 
combination. 

And  here  I  think  we  gain  a  definite  view  of  the  injurious  tenden- 
cies developed  by  its  organization  and  operation,  and  of  the  public 
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interests  which  are  menaced  by  its  action.  As  corporate  grants  are 
always  assumed  to  have  been  made  for  the  public  benefit,  any  con- 
duct which  destroys  their  normal  functions,  and  maims  and  cripples 
their  separate  activity,  and  takes  away  their  free  and  independent 
action,  must  so  far  disappoint  the  purpose  of  their  creation  as  to 
affect  unfavorably  the  public  interest;  and  that  to  a  much  greater 
extent  when  beyond  their  own  several  aggregations  of  capital  they 
compact  them  all  into  one  combination  which  stands  outside  of  the 
ward  of  the  State,  which  dominates  the  range  of  an  entire  industry, 
and  -puts  upon  the  market  a  capital  stock  proudly  defiant  of  actual 
values,  and  capable  of  an  unlimited  expansion.  It  is  not  a  sufficient 
answer  to  say  that  similar  results  may  be  lawfully  accomplished; 
that  an  individual  having  the  necessary  wealth  might  have  bought 
all  these  refineries,  manned  them  with  his  own  chosen  agents,  and 
managed  them  as  a  group  at  his  sovereign  will;  for  it  is  one  thing 
for  the  State  to  respect  the  rights  of  ownership  and  protect  them  out 
of  regard  to  the  business  freedom  of  the  citizen,  and  quite  another 
thing  to  add  to  that  possibility  a  further  extension  of  those  conse- 
quences by  creating  artificial  persons  to  aid  in  producing  such  aggre- 
gations. The  individuals  are  few  who  hold  in  possession  such 
enormous  wealth,  and  fewer  still  who  peril  it  all  in  a  manufacturing 
enterprise ;  but  if  corporations  can  combine,  and  mass  their  forces  in 
a  solid  trust  or  partnership,  with  little  added  risk  to  the  capital  al- 
ready embarked,  without  limit  to  the  magnitude  of  the  aggregation, 
a  tempting  and  easy  road  is  opened  to  enormous  combinations,  vastly 
exceeding  in  number  and  in  strength  and  in  their  power  over  indus- 
try any  possibilities  of  individual  ownership;  and  the  State  by  the 
creation  of  the  artificial  persons  constituting  the  elements  of  the 
combination,  and  failing  to  limit  and  restrain  tlieir  powers,  becomes 
itself  the  responsible  creator,  the  voluntary  cause  of  an  aggregation 
of  capital  which  it  simply  endures  in  the  individual  as  the  product 
of  his  free  agency.  What  it  may  bear  is  one  thing,  what  it  should 
cause  and  create  is  quite  another. 

And  so  we  have  reached  our  conclusion,  and  it  appears  to  us  to 
have  been  established,  that  the  defendant  corporation  has  violated 
its  charter,  and  failed  in  the  performance  of  its  corporate  duties,  and 
that  in  respects  so  material  and  important  as  to  justify  a  judgment 
of  dissolution.  Having  reached  that  result  it  becomes  needless  to 
advance  into  the  wider  discussion  over  monopolies  and  competition 
and  restraint  of  trade  and  the  problems  of  political  economy.  Our 
duty  is  to  leave  them  until  some  proper  emergency  compels  their 
consideration.  Without  either  approval  or  disapproval  of  the  views 
expressed  upon  that  branch  of  the  case  by  the  courts  below,  we  are 
enabled  to  decide  that  in  this  State  there  can  be  no  partnerships  of 
separate  and  independent  corporations,  whether  directly,  or  indi- 
rectly, through  the  medium  of  a  trust ;  no  substantial  consolidations 
which  avoid  and  disregard  the  statutory  permissions  and  restraints ; 
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but  that  manufacturing   corporations  must   be  and  remain  several 
as   they  were  created,  or  one  under  the  statute. 

The  judgment  appealed  from  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


ATTOENEY-GENERAL  v.   TUDOR  ICE   COMPAITY. 

(104  J/ass.  239.    1870.; 

Information  in  equity  by  the  attorney-general,  on  behalf  of  the 
Commonwealth,  and  at  the  relation  of  Richard  Price,  to  restrain 
the  defendants  from  engaging  in  or  carrying  on  any  business  other 
than  the  cutting,  storing,  and  selling  of  ice.  Hearing,  on  a  motion 
for  an  injunction,  before  the  chief  justice,  who  reported  the  case  as 
follows :  — 

"The  company  was  organized  in  1861,  under  the  Gen.  Sts.  c.  61, 
for  the  purpose  of  cutting,  storing,  and  selling  ice.  Its  capital  stock 
was  fixed  at  $360,000.  It  has  carried  on  this  business  ever  since, 
but  has  also  carried  on  various  other  branches  of  business ;  has  been 
in  the  habit  of  chartering  vessels  for  the  East  Indies,  loading  them 
with  ice  so  far  as  was  proper,  and  completing  the  cargo  by  purchas- 
ing and  exporting  kerosene  oil,  tobacco,  rosin,  and  lumber;  and  has 
also  imported  merchandise  of  various  kinds,  including  paddy,  jute, 
linseed,  and  tea.  It  has  also  erected  buildings  and  placed  machinery 
in  them,  which  cost  about  $400,000.  Some  of  the  machinery  is  for 
the  manufacture  of  tobacco,  but  the  manufacture  was  discontinued 
about  two  years  ago.  Some  of  it  is  for  cleaning  rice,  some  for  the 
manufacture  of  jute  into  gunny  cloth,  and  some  for  the  manufacture 
of  linseed  into  oil.  These  branches  of  business  it  still  carries  on, 
and  the  capital  invested  in  them  is  three  or  four  times  larger  than 
its  capital  stock.  The  business  is  connected  with  the  exportation  of 
ice,  and  has  increased  the  profits  of  the  company,  but  does  not  ap- 
pear to  be  necessary  to  its  legitimate  business.  It  has  imported  two 
cargoes  of  tea,  worth  $300,000,  which  had  no  connection  with  the 
ice  trade.  It  does  not  appear  that  any  of  the  creditors  of  the  com- 
pany are  in  danger  of  losing  by  it,  and  there  is  no  objection  to  its 
proceedings,  except  that  they  are  not  authorized  by  its  act  of  incor- 
poration, and  are  alleged  to  be  against  public  policy  for  that  reason. 
I  report  the  case  for  determination  upon  the  questions,  whether  this 
information  in  equity  can  be  maintained,  and,  if  it  can  be  main- 
tained, whether  a  temporary  injunction  ought  to  be  issued,  upon  the 
facts  above  stated." 
Gray,  J:  — 

This  court,  sitting  in  equity,  does  not  administer  punishment  or 
enforce  forfeitures  for  transgressions  of  law ;  but  its  jurisdiction  is 
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limited  to  th.e  protection  of  civil  rights,  and  to  cases  in  wliieli  full 
and  adequate  relief  cannot  be  had  on  the  common-law  side  of  this 
court  or  of  the  other  courts  of  the  Commonwealth. 

The  Tudor  Ice  Company  is  a  private  trading  corporation.  It  is 
not  in  any  sense  a  trustee  for  public  purposes.  This  is  not  a  suit  by 
a  stockholder  or  a  creditor.  The  acts  complained  of  are  not  shown 
to  have  injured  or  endangered  any  rights  of  the  public,  or  of  any 
individual  or  other  corporation;  and  cannot,  upon  any  legal  con- 
struction, be  held  to  constitute  a  nuisance.  It  is  expressly  stated, 
in  the  report  of  the  chief  justice,  that  "it  does  not  appear  that  any 
of  the  creditors  of  the  company  are  in  danger  of  losing  by  it,  and 
there  is  no  objection  to  its  proceedings,  except  that  they  are  not  au- 
thorized by  its  acts  of  incorporation  and  are  alleged  to  be  against 
public  policy  for  that  reason."  No  case  is  therefore  made,  upon 
which,  according  to  principles  of  equity  jurisprudence  and  the  prac- 
tice of  this  court,  an  injunction  should  be  issued  upon  an  informa- 
tion in  chancery. 

In  Attorney- General  v.  Utica  Insurance  Co.  (2  Johns.  Ch.  371), 
Chancellor  Kent,  in  a  very  able  and  elaborate  judgment,  after  a 
thorough  discussion  of  the  question  on  principle,  and  an  extensive 
examination  of  the  earlier  authorities,  held  that  such  an  informa- 
tion could  not  be  maintained  to  restrain  an  insurance  company  from 
exercising  banking  powers  in  violation  of  a  statute  of  New  York; 
but  that  the  proper  remedy  was  at  law,  by  information  in  the  nature 
of  a  quo  warranto  ;  and  no  appeal  appears  to  have  been  taken  from 
his  decree.  An  information  in  the  nature  of  a  quo  warranto  was 
thereupon  filed,  and  sustained  by  the  Supreme  Court  of  New  York, 
and  judgment  rendered  thereon  that  the  corporation  be  ousted  from 
the  franchise  which  it  had  usurped.  People  v.  Utica  Insurance  Co. 
(15  Johns.  358).  Similar  proceedings  may  be  had  at  law  in  this 
Commonwealth  in  a  proper  case.  Goddard  v.  Smithett  (3  Gray,  116, 
122,  123);  Attorney- General  v.  Salem  (103  Mass.  138);  Boston  & 
Providence  Railroad  Co.  v.  Midland  Railroad  Co.  (1  Gray,  340); 
Gen.    Sts.  c.  145,  §§16-24. 

One  early  English  case  of  high  authority,  not  cited  by  Chancellor 
Kent,  nor  at  the  argument  of  the  present  case,  is  so  much  in  point  as  to 
be  worth  quoting  in  full.  Upon  a  bill  in  equity,  filed  by  the  attor- 
ney-general, at  the  relation  of  several  freemen  of  the  Weavers'  Com- 
pany, against  the  officers  of  that  company,  setting  forth  "that  the 
defendants  had  been  guilty  of  many  breaches  and  violations  of  their 
charters,  and  had  oppressed  the  freemen,  etc.,  and  mentioned  some 
particulars ;  and  for  a  discovery  of  the  rest,  and  that  they  might  be 
decreed  for  the  future  to  observe  the  charters,  and  to  have  an  ac- 
count of  the  revenue  of  the  corporation  which  the  defendants  had 
misspent,  etc.,  was  the  end  of  the  bill.  To  which  the  defendants 
demurred,  because,  as  to  part  of  the  bill,  it  was  to  subject  them  to 
prosecutions  at  law,  and  to  a  quo  warranto  ;  and  as  to  the  other  parts, 
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the  plaintifEs  liad  remedy  by  mandamus,  information,  or  otherwise, 
and  not  here.  And  of  the  same  opinion,"  the  report  proceeds,  was 
Lord  Cowper,  "who  said  it  would  usurp  too  much  on  the  King's 
Bench ;  and  that  he  never  heard  of  any  precedent  for  such  a  case  as 
this;  and  so  allowed  the  demurrer."  Attorney- General  y.  Reynolds 
(1  Eq.  Cas.  Ab.  (3  ed.)  131). 

The  modern  English  cases,  cited  in  support  of  this  information, 
were  of  suits  against  public  bodies  or  officers  exceeding  the  powers 
conferred  upon  them  by  law,  or  against  corporations  vested  with  the 
power  of  eminent  domain  and  doing  acts  which  were  deemed  incon- 
sistent with  rights  of  the  public. 

Some  of  them  were  cases  of  misapplication  of  funds  raised  by 
taxation  and  held  by  municipal  corporations  or  officers  upon  specific 
public  trusts.  Such  were  Attorney- General  v.  Norwich  (  16  Sim. 
225);  Attorney- General  v.  Guardians  of  Poor  of  Southampton  (17 
Sim.  6)  ;  and  Attorney- General  v.  Andrews  (2  Macn.  &  Gord. 
226). 

The  hypothetical  case,  in  which  Lord  Westbury,  in  Stockport  Dis- 
trict Waterworks  y.  Manchester  (9  Jur.  (n.  s.)  266),  said  that  he 
should  "  probably  not  hesitate "  to  act  upon  the  information  of  the 
attorney-general  was  of  a  suit  to  restrain  the  making  of  a  contract 
between  an  aqueduct  corporation  and  a  city  to  carry  water  beyond 
the  limits  which  the  city  was  authorized  by  law  to  supply. 

The  passages  cited  from  Liverpool  v.  Chorley  Water  Works  Co.  (2 
De  Gex,  Macn.  &  Gord.  862,  860),  and  Ware  v.  Regent's  Canal  Co. 
(3  De  Gex  &  Jones,  212,  228),  were  but  dicta  that  an  unauthorized 
diversion  of  water  or  flowing  of  land  by  an  aqueduct  or  canal  corpo- 
ration, without  proof  of  actual  or  imminent  injury  to  property,  gave 
no  right  of  suit  to  an  individual,  and  could  only  be  checked  on  an 
application  to  the  court  by  the  attorney-general. 

The  case  of  Attorney- General  v.  Great  Northern  Railway  Co.  (4 
De  Gex  &  Smale,  76),  was  a  clear  case  of  nuisance,  the  unlawful 
obstruction  of  a  public  highway  by  a  railroad.  That  of  Attorney- 
General  V.  Oxford,  Worcester  &  Wolverhampton  Railway  Co.  (2 
Weekly  Rep.  330),  was  the  case  of  the  opening  of  a  railway  line  in 
violation  of  an  order  which  an  unauthorized  public  board  had  made, 
upon  the  ground  that  it  would  be  unsafe  to  the  public. 

The  single  case,  in  which  an  information  has  been  sustained  in  an 
English  court  of  chancery  against  a  corporation  for  carrying  on  a 
business  beyond  its  corporate  powers,  is  Attorney- General  v.  Great 
Northern  Railway  Co.  (1  Drewry  &  Smale,  154),  in  which  Vice 
Chancellor  Kindersley  in  1860  restrained  a  railway  company  from 
trading  in  coal  in  large  quantities,  upon  the  ground  that  there  was 
danger  that,  if  allowed  to  go  on,  it  might  get  into  its  hands  the  coal 
trade  of  the  whole  district  from  or  through  which  its  railway  ran, 
and  thus  acquire  a  monopoly  injurious  to  the  public.  That  case  is 
evidently  the  foundation  of  the  dictum  of  Vice  Chancellor  Wood,  two 
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years   later,    in   Hare    v.    London    &    Northwestern    Railway    Co. 
(2  Johns.  &  Hem.  80,  111). 

In  Attorney- General  v.  Mid  Kent  Railway  Co.  (Law  Kep.  3  Ch. 
100),  a  mandatory  injunction  was  granted  upon  the  information  of 
the  attorney-general  to  compel  a  railway  company  to  construct  a 
bridge  over  a  public  road,  and  with  as  gradual  a  slope  as  was  re- 
quired by  a  special  clause  in  its  charter;  and  the  objection  that  the 
attorney-general  might  have  had  an  equal  and  complete  remedy  at 
law  was  stated  by  each  of  the  lords  justices  as  if  it  required  no  an- 
swer, and  afforded  no  ground  for  refusing  to  entertain  jurisdiction  in 
equity.  It  is  often  said,  in  the  English  books,  that  the  king  or  his 
attorney-general,  suing  in  behalf  of  the  public,  has  the  election  to 
sue  in  either  of  his  courts,  and  may  therefore  enforce  a  legal  right  in 
the  court  of  chancery.  1  Dan.  Ch.  Pract.  (3d  Am.  ed.)  6,  7;  At- 
torney-General V.  Galway  (1  Molloy,  96,  103).  However  that  may 
be,  by  our  statutes  the  general  equity  jurisdiction  of  this  court  is 
limited  to  cases  where  there  is  no  plain,  adequate,  and  complete  rem- 
edy at  law,  as  well  in  suits  by  the  Commonwealth  as  those  brought 
by  private  persons.  Gen.  Sts.  c.  113,  §  2  ;  Commonwealth  v.  Smith 
(10  Allen,  448) ;  Clouston  v.  Shearer  (99  Mass.  209,  211),  and  other 
cases  there  cited.  The  38th  of  the  former  rules  in  chancery  of  this 
court  (14  Gray,  360)  by  which  the  court  adopted,  as  the  outlines  of 
its  practice,  the  practice  of  the  high  court  of  chancery  in  England, 
so  far  as  the  same  was  not  repugnant  to  the  Constitution  and  laws  of 
the  Commonwealth,  nor  to  those  or  such  other  rules  as  the  court 
might  from  time  to  time  make,  cannot  enlarge  the  jurisdiction  of 
this  court  as  defined  by  statute,  and  has  been  repealed  by  the  new 
rules  recently  established  (Eules  of  1870,  104  Mass.  565). 

The  only  cases  in  which  informations  in  equity  in  the  name  of  the 
attorney-general  have  been  sustained  by  this  court  are  of  two  classes. 
The  one  is  of  public  nuisances,  which  affect  or  endanger  the  public 
safety  or  convenience,  and  require  immediate  judicial  interposition, 
like  obstructions  of  highways,  or  navigable  waters.  District  Attor- 
ney V.  Lynn  &  Boston  Railroad  Co.  (16  Gray,  242) ;  Attorney-  Gen- 
eral V.  Canibridge  (lb.  247) ;  Attorney-  General  v.  Boston  Wharf  Co. 
(12  Gray,  553);  Rowe  v.  Granite  Bridge  Co.  (21  Pick.  344,  347). 
The  other  is  of  trusts  for  charitable  purposes,  where  the  beneficiaries 
are  so  numerous  and  indefinite  that  the  breach  of  trust  cannot  be 
effectively  redressed  except  by  suit  in  behalf  of  the  public.  County 
Attorney  v.  May  (5  Cush.  336) ;  Jackson  v.  Phillips  (14  Allen,  539, 
579);  Attorney- General  v.  Garrison  (101  Mass.  223);  Gen.  Sts.  e.  14, 
§  20.  If  there  are  any  other  cases  to  which  this  form  of  remedy 
is  appropriate,  that  of  a  private  trading  corporation,  whose  proceed- 
ings are  not  shown  to  have  injured  or  endangered  any  public  or  pri- 
vate rights,  and  are  objected  to  solely  upon  the  ground  that  they  are 
not  authorized  by  its  act  of  incorporation  and  are  therefore  against 
public  policy,  is  not  one  of  them.  Information  dismissed. 
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ATTORNEY-GENERAL  v.  AQUEDUCT  CORPORATION. 
(133  Mass.  361.  1882.) 

Morton,  C.  J. :  — 

This  information  in  equity  alleges  that  Jamaica  Pond  is  one  of 
the  great  ponds  of  the  Commonwealth;  that  the  defendant,  by  its 
charter  and  other  statutes,  was  authorized  to  draw  water  from  the 
pond  for  the  purposes  of  its  incorporation,  provided  it  did  not  re- 
duce the  level  of  the  pond  below  a  certain  limit  referred  to  in  the 
statutes ;  that  by  the  St.  of  1868,  c.  182,  the  corporation  was  further 
authorized,  for  the  purpose  of  better  supplying  fresh  water  and  of 
saving  and  restraining  the  water  that  might  percolate  from  Jamaica 
Pond  into  what  was  formerly  known  as  Spring  Pond,  to  take,  hold, 
or  purchase  certain  land  near  Spring  Pond,  and  to  enlarge  Spring 
Pond  and  to  raise  a  dam  on  said  land;  that  said  corporation,  under 
the  St.  of  1868,  took  a  certain  tract  of  land  of  the  Brookline  Land 
Company;  that  it  is  now  digging  upon  the  land  so  taken  a  large 
well  as  a  source  of  water  supply,  and  is  erecting  a  building,  and 
proposes  to  establish  extensive  machinery  in  connection  with  said 
well,  for  the  purpose  of  taking  water  from  said  well  and  distribut- 
ing it  through  the  pipes  of  the  corporation;  that  the  corporation 
has  no  legal  right  to  use  the  land  taken  for  these  purposes,  or  to  dig 
wells  or  draw  from  wells  as  a  source  of  water  supply ;  and  that  the 
necessary  effect  of  sinking  the  well  and  drawing  water  from  it  will 
be  to  lower  the  water  in  Jamaica  Pond  below  the  limit  fixed  as 
aforesaid,  to  impair  the  rights  of  the  public  in  the  use  of  the  pond 
for  fishing,  boating,  and  other  lawful  purposes,  and  to  create  and  ex- 
pose upon  the  shores  of  said  pond  a  large  quantity  of  slime,  mud, 
and  offensive  vegetation  very  detrimental  to  the  public  health. 

The  defendant  has  demurred  to  the  information;  and  the  first 
ground  taken  is,  that  it  does  not  state  a  case  which  is  within  the 
equity  jurisdiction  of  the  court.  Assuming,  for  the  purposes  of  this 
question,  that  the  defendant  has  no  right  or  authority  to  sink  wells 
for  the  purpose  of  obtaining  a  supply  of  water,  the  information  pre- 
sents a  case  where  a  quasi  public  corporation  is  doing  and  contem- 
plating acts  which  are  ultra  vires  and  illegal,  the  necessary  effects  of 
which  are  not  only  to  impair  the  rights  of  the  public  in  the  use  of 
one  of  the  great  ponds  for  the  purposes  of  fishing  and  boating,  but 
to  create  a  nuisance  by  lowering  the  pond  and  exposing  upon  its 
shores  slime,  mud,  and  offensive  vegetation  detrimental  to  the  public 
health. 

The  cases  are  numerous  in  which  it  has  been  held  that  the  attor- 
ney-general may  maintain  an  information  in  equity  to  restrain  a  cor- 
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poration,  exercising  the  right  of  eminent  domain  under  a  power 
delegated  to  it  by  the  Legislature,  from  any  abuse  or  perversion  of 
the  powers,  which  may  create  a  public  nuisance  or  injuriously  affect 
or  endanger  the  public  interests.  Agar  v.  Regent's  Canal  Co.  (Coop, 
temp.  Eldon,  77);  Attorney- General  v.  Great  Northern  Railway  (1 
Dr.  &  Sm.  154);  Attorney- General  v.  Mid  Kent  Railioay  (L.  R.  3  Ch. 
100);  Attorney- General  v.  Leeds  Corporation- (L.  R.  5  Ch.  683);  At- 
torney- General  v.  Great  Eastern  Railway  (11  Ch.  D.  449) ;  Attorney- 
General  V.  Great  Northern  Railway  (4  De  G.  &  Sm.  75) ;  Attorney- 
General  Y.  Cohoes  Co.  (6  Paige,  133). 

The  information  in  this  case  alleges  not  only  that  the  defendant  is 
doing  acts  which  are  icltra  vires  and  an  abuse  of  the  power  granted  it 
by  the  Legislature,  biit  also  that  the  necessary  effect  of  such  acts 
will  be  to  create  a  public  nuisance.  This  brings  the  case  within  the 
established  principle  that  the  court  has  jurisdiction  in  equity  to  re- 
strain and  prevent  nuisances.  And  when  the  nuisance  is  a  public 
one,  an  information  by  the  attorney-general  is  the  appropriate  rem- 
edy. District  Attorney  v.  Lynn  &  Boston  Railroad  (1 6  Gray,  242) ; 
Attorney- General  v.  Cambridge  (16  Gray,  247);  Attorney- General  y . 
Tudor  Ice  Co.  (104  Mass.  239);  2  Story  Eq.  Jur.  §§  921-923. 

This  information,  therefore,  can  be  sustained  on  the  ground  that 
the  unlawful  acts  of  the  defendant  will  produce  a  nuisance,  by  par- 
tially draining  the  pond  and  exposing  its  shores,  thus  endangering 
the  public  health. 

The  defendant  contends  that  the  law  furnishes  a  plain,  adequate, 
and  complete  remedy  for  this  nuisance  by  an  indictment,  or  by  pro- 
ceedings under  the  statutes  for  the  abatement  of  the  nuisance  by  the 
board  of  health.  Neither  of  these  remedies  can  be  invoked  until  a 
part  of  the  mischief  is  done,  and  they  could  not,  in  the  nature  of 
things,  restore  the  pond,  the  land,  and  the  underground  currents  to 
the  same  condition  in  which  they  are  now.  In  other  words,  they 
could  not  remedy  the  whole  mischief.  The  preventive  force  of  a 
decree  in  equity,  restraining  the  illegal  acts  before  any  mischief  is 
done,  gives  clearly  a  more  efficacious  and  complete  remedy.  Cadigan 
Y.  Brown  (120  Mass.  493). 

There  is  another  ground  upon  which,  in  our  opinion,  this  informa- 
tion can  be  maintained,  though  perhaps  it  belongs  to  the  same 
general  head  of  equity  jurisdiction,  of  restraining  and  preventing 
nuisances.  The  great  ponds  of  the  Commonwealth  belong  to  the 
public,  and,  like  the  tide  waters  and  navigable  streams,  are  under 
the  control  and  care  of  the  Commonwealth.  The  rights  of  fishing, 
boating,  bathing,  and  other  like  rights  which  pertain  to  the  public, 
are  regarded  as  valuable  rights,  entitled  to  the  protection  of  the  go-^- 
ernment.  West  Roxbury  v.  Stoddard  (7  Allen,  158);  Attorney- Gen- 
eral V.  Woods  (108  Mass.  436) ;  Commonwealth  v.  Vincent  (108  Mass. 
441).  If  a  corporation  or  an  individual  is  found  to  be  doing  acts 
without  right,  the  necessary  effect  of  which  is  to  destroy  or  impair 
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these  rights  and  privileges,  it  furnishes  a  proper  case  for  an  infor- 
mation by  the  attorney-general  to  restrain  and  prevent  the  mischief. 

Suppose  a  city  or  an  aqueduct  corporation  commences  a  canal  or 
an  aqueduct,  without  authority  from  the  Legislature,  designed  to 
draw  off  great  quantities  of  the  water,  and  to  reduce  the  size  and 
level  of  a  pond,  so  as  to  injure  or  endanger  the  rights  of  the  public 
therein,  an  information  in  equity  would  furnish  the  only  adequate 
means  of  asserting  and  protecting  the  rights  of  the  government  and 
of  the  public.  The  Legislature  has  the  right  to  determine  to  what 
extent  the  defendant  corporation  may  draw  down  the  waters  of  Ja- 
maica Pond  for  the  purposes  for  which  it  was  incorporated. 

The  information  in  this  case  alleges  that  the  necessary  effect  of 
the  acts  of  the  defendant  will  be  to  lower  the  water  below  the  point 
limited  by  the  Legislature,  and  to  impair  greatly  the  rights  of  the 
public  in  the  pond  for  the  purposes  of  boating,  fishing,  and  other 
lawful  uses.  We  are  of  opinion  that,  upon  this  ground,  it  states  a 
case  within  the  equity  jurisdiction  of  this  court,  as  well  as  upon  the 
ground  that  the  acts  of  the  defendant  will  produce  a  nuisance  delete- 
rious to  the  public  health. 

"We  are  thus  brought  to  the  question  whether  the  acts  of  the  de- 
fendant, of  which  the  information  complains,  are  ultra  vires  and 
illegal.  This  depends  upon  the  construction  of  the  St.  of  1868,  c. 
182..  The  first  section  of  this  statute  provides  that  "The  Jamaica 
Pond  Aqueduct  Corporation  is  hereby  authorized  and  empowered, 
for  the  purpose  of  better  supplying  fresh  water,  and  for  saving  and 
restraining  the  water  that  may  percolate  from  Jamaica  Pond,  into 
what  was  formerly  known  as  Spring  Pond,  in  land  now  owned  by 
said  corporation,  to  take,  hold,  or  purchase  any  land  near,  or  adjoin- 
ing said  land,  now  owned  by  said  corporation,  on  the  northerly  side 
of  Perkins  Street  and  easterly  side  of  Chestnut  Street,  and  may  en- 
large said  pond,  formerly  called  Spring  Pond,  and  raise  a  dam  on 
said  land  taken  or  purchased,  to  such  height  as  may  best  serve  to 
save  and  restrain  the  water  now  running  to  waste  from  said  Spring 
Pond,  the  better  to  save  and  supply  fresh  water  from  said  Spring 
Pond  for  aqueduct  purposes ;  but  the  said  corporation  are  not  author- 
ized by  this  act  to  take  land  within  fifty  feet  of  any  part  of  the 
stream  that  flows  from  the  western  side  of  Pond  Avenue  or  Chestnut 
Street;  provided,  that  the  water  of  said  pond  shall  never  be  drawn 
lower  than  one  foot  in  the  shallowest  part,  except  for  the  purpose  of 
repairs  of  the  dam,  or  clearing  out  the  pond." 

The  defendant  contends  that,  when  it  took  under  this  statute  the 
land  in  question,  it  took  the  entire  fee  of  the  land,  and  thereby  ac- 
quired the  right  which  any  owner  has  to  sink  wells  in  his  land  and 
intercept  the  underground  streams  or  currents.  But  this  claim  can- 
not be  sustained.  The  uniform  rule  in  Massachusetts  is,  that  when 
the  Legislature  delegates  to  a  corporation  or  person  the  power  to 
take  land  of  another  in  the  exercise  of  the  right  of  eminent  domain. 
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such  corporation  or  person  takes  only  such  estate  in  the  land  taken 
as  is  necessary  to  carry  out  the  purposes  for  which  it  or  he  is  per- 
mitted to  take  it.  This  rule  is  constantly  applied  in  the  cases  of 
highways,  turnpikes,  railroads,  canals,  aqueducts,  sewers,  and  other 
like  cases.  Harback  v.  Boston  (10  Gush.  296) ;  Clark  v.  Worcester 
(125  Mass.  226).  It  is  not  necessary  that  the  defendant  should  have 
a  fee  to  enable  it  to  carry  out  all  the  purposes  of  the  act,  and  it  there- 
fore took  only  an  easement,  and  the  fee  remained  in  the  original 
owner.     Aetna  Mills  v.  Brookline  (127  Mass.  69-72). 

The  defendant  contends  that  the  sinking  of  wells  and  constructing 
hydraulic  pumps  and  other  machinery  are  within  the  purpose  of  the 
Legislature  and  within  the  scope  of  the  St',  of  1868.  In  this  country 
as  in  England,  a  grant  from  the  sovereign  power  is  to  be  construed 
strictly  against  the  grantee.  Nothing  will  be  included  in  the  grant 
except  what  is  granted  expressly  or  by  clear  implication.  Fertilizing 
Co.  V.  Hyde  Park  (97  U.  S.  659,  666);  Newton  v.  Commissioners 
(100  U.  S.  548) ;  Commissioners  on  Inland  Fisheries  v.  Holyoke 
Water  Power  Co.  (104  Mass.  446).  The  St.  of  1868  declares  the 
purposes  for  which  the  defendant  may  take  such  land  to  be  for  sav- 
ing and  restraining  the  water  that  may  percolate  from  Jamaica  Pond 
into  Spring  Pond,  and  by  raising  a  dam  on  the  land  taken,  to  such  a 
height  as  to  save  and  restrain  the  water  now  running  to  waste  from 
Spring  Pond,  the  better  to  save  and  supply  fresh  water  from  Spring 
Pond  for  aqueduct  purposes.  The  object  of  the  statute  was  to  save 
the  water  percolating  from  Jamaica  Pond,  and  by  preventing  waste 
from  Spring  Pond  to  increase  the  efficiency  of  that  pond  as  a  source 
of  supply. 

There  is  nothing  in  the  statute  which  points  to  the  sinking  of  wells 
to  be  used  as  a  source  of  supply  by  intercepting  the  underground 
currents  which  help  to  supply  Jamaica  Pond,  and  to  establishing 
hydraulic  pumping  machinery.  The  purposes  for  which  the  defend- 
ant is  using  the  land  taken  are  different  from  and  foreign  to  the  pur- 
poses for  which  it  was  authorized  to  take  it.  Its  use  of  it  for  such 
purposes  is  a  perversion  of  the  powers  granted  it  by  the  Legislature. 
We  are  of  opinion  that  the  defendant  has  no  authority  to  use  the 
land  taken  for  the  purpose  of  digging  wells  and  appropriating  under- 
ground currents.     Bailey  v.  Woburn  (126  Mass.  416). 

The  provisions  of  the  second  section,  giving  a  remedy  to  any  per- 
son whose  land  or  water  or  water-rights  shall  be  taken  or  injured, 
cannot,  as  contended  by  the  defendant,  enlarge  the  powers  granted 
by  the  first  section;  they  being  merely  intended  to  give  a  remedy  to 
those  who  may  be  injured  by  the  exercise  of  the  power  or  franchise 
given  in  the  first  section,  and  not  to  confer  new  or  additional  powers. 

Upon  the  whole  case,  therefore,  we  are  of  opinion  that  the  infor- 
mation states  a  case  within  the  equity  jurisdiction  of  the  court. 

Demurrer  overruled. 
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STATE  V.   TUENPIKE. 
(15  iV.  a  162.    1844.) 

Information  in  the  nature  of  quo  warranto,  filed  by  the  Attorney- 
General  against  the  defendants,  and  stating  that  they,  without  any 
charter,  warrant,  or  grant,  used  the  privilege  of  erecting  and  main- 
taining a  gate  across  the  highway  called  the  Fourth  Turnpike  Eoad 
in  New  Hampshire,  in  the  town  of  Wilmot,  and  of  demanding  and 
receiving  tolls  thereat  for  the  year  past,  which  privilege  and  fran- 
chise the  defendants  have  usurped  upon  the  State. 

Plea,  that  by  an  act  of  the  Legislature,  passed  on  the  8th  day  of 
December,  1800,  the  defendants  were  incorporated,  and  empowered 
to  build  and  maintain  a  turnpike  road  from  Lebanon  to  Salisbury  or 
Boscawen,  and  to  erect  and  fix  so  many  gates  as  might  be  necessary 
to  collect  the  tolls  granted  by  their  charter;  that  they  built  the  road 
and  established  a  gate  across  it  in  the  town  of  Wilmot,  and  collected 
tolls  thereat,  as  they  lawfully  might  do,  and  that  they  have  always 
claimed  and  exercised  the  privileges  given  them  by  their  charter, 
and  have  not  usurped  them  upon  the  State,  and  concluding  with  a 
verification. 

Replication,  that  by  the  charter  it  is  enacted  that  at  the  end  of 
every  six  years  after  the  setting  up  of  any  toll-gate,  an  account  of 
the  expenditures  and  profits  of  the  road  shall  be  laid  before  the 
Legislature,  under  forfeiture  of  the  privileges  of  said  act  in  future, 
and  alleging  that,  forty  years  next  before  the  filing  of  the  informa- 
tion, the  defendants  did  set  up  toll-gates  upon  the  road,  and  did  take 
toll,  and  have  ever  since  kept  up  gates  and  taken  toll,  yet  that  they 
have  never  rendered  any  account  to  the  Legislature  of  the  expenditures 
and  profits  of  the  road,  as  they  were  bound  to  do,  by  reason  whereof 
they  have  forfeited  the  privileges  conferred  by  their  charter. 

Rejoinder,  protesting  that  at  the  end  of  every  year  after  the  set- 
ting up  of  any  toll-gate,  the  defendants  have  rendered  an  account  to 
the  Legislature  of  the  expenditures  and  profits  of  the  road,  according 
to  the  true  intent  and  meaning  of  the  act,  and  alleging  that  the  act 
farther  provides,  that  whenever  the  net  income  of  the  road  shall 
amount  to  the  sums  expended,  with  twelve  per  cent  interest  thereon 
from  the  time  of  their  disbursement,  the  road  shall  revert  to  and  be- 
come the  property  of  the  State,  and  that  the  State  may,  at  any  time 
after  the  expiration  of  forty  years  from  the  passage  of  the  act, 
repay  to  the  defendants  the  amount  of  expenses  incurred  with 
twelve  per  cent  interest  thereon,  deducting  the  tolls  received,  and  in 
that  case  the  road  should  become  the  property  of  the  State ;  that  the 
net  income  has  never  amounted  to  the  sums  expended,  with  twelve 
per  cent  in  addition  thereto,  nor  has  the  State  ever  repaid  or  offered 
VOL.  I.  — .S8 
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to  repay  the  sums  expended,  with,  twelve  per  cent  in  addition  thereto; 
that  toll-gates  were  erected  on  the  road  on  the  2d  day  of  March, 
1806,  and  that  in  each  of  the  years  1830,  1836,  and  1842,  at  the  end 
of  the  several  terms  of  six  years  which  terminated  in  those  years  re- 
spectively, the  defendants  laid  before  the  Legislature  a  true  account 
of  the  expenditures  and  profits  of  the  road ;  that  each  account  con- 
tained a  statement  of  the  income  and  expenditures  of  the  road  for  a 
•period  of  six  years  next  preceding  its  rendition,  and  of  the  whole  in- 
come and  expenditures  of  the  road  before  the  rendition,  each  of  which 
accounts  was  received  by  the  Legislature  as  sufficient  and  satisfac- 
tory ;  that  by  an  act  passed  on  the  6th  day  of  July,  1833,  the  defend- 
ants were  authorized  to  change  the  route  of  the  road  in  such  places 
as  they  might  deem  expedient,  in  the  towns  of  Lebanon  and  Enfield; 
that  the  defendants  accepted  the  act,  and  by  its  authority  changed 
the  route  of  the  road  at  great  expense  in  those  towns ;  that  they  have 
always  enjoyed  the  privileges  conferred  by  their  charter;  that  they 
are  a  body  politic  and  corporate ;  that  their  privileges  still  continue ; 
that  they  have  full  right  to  maintain  toll-gates  and  receive  tolls, 
their  privileges  having  been  confirmed  and  continued  to  them  in 
manner  aforesaid. 

To  this  rejoinder  there  was  a  general  demurrer. 

Gilchrist,  J. :  — 

The  charter  makes  it  the  duty  of  the  corporation  to  lay  before  the 
Legislature,  at  the  end  of  every  six  years  after  the  setting  up  of  any 
toll-gate,  an  account  of  the  expenditures  and  profits  of  the  road,  un- 
der the  penalty  of  forfeiting  the  privileges  of  the  act  in  future. 
These  accounts,  however,  were  not  submitted  until  the  years  1830, 
1836,  and  1842,  in  which  years  they  were  submitted  to  the  Legisla- 
ture and  accepted  by  them  as  sufficient  and  satisfactory.  In  the  year 
1833  the  Legislature  passed  an  act  authorizing  the  corporation  to 
change  the  route  of  their  road  in  certain  places.  These  are  the  facts 
laid  before  us,  upon  which  we  are  to  determine  whether  the  defend- 
ants are  now  an  existing  corporation. 

The  accounts  not  having  been  laid  before  the  Legislature  the  pen- 
alty of  forfeiture  was  incurred  in  terms.  But  the  subsequent  ac- 
counts were  accepted  by  the  Legislature  as  sufficient  and  satisfactory, 
and  farther  powers  were  conferred  upon  the  defendants  by  the  Act  of 
1833.  Has  the  Legislature  power  to  waive  the  forfeiture?  And  if 
it  has,  do  these  facts  amount  to  such  waiver?  These  are  the  ques- 
tions presented  to  us  by  the  pleadings. 

The  doctrine  of  the  waiver  of  a  forfeiture  by  the  Legislature  by 
subsequent  legislative  acts  does  not  apply,  if,  by  the  terms  of  the 
charter,  the  franchise  absolutely  determines  on  failure  to  perform 
the  condition ;  for  as  in  such  case  the  corporation  has  ceased  to  exist, 
the  doctrine  of  waiver  is  inapplicable.  The  charter  in  this  case  pro- 
vides that  the  accounts  shall  be  laid  before  the  Legislature,  "under 
forfeiture  of  the  privileges  of  the  act  in  future."     The  meaning  of 
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this  is,  that  the  forfeiture  shall  be  proved  in  the  regular,  legal  man- 
ner; upon  the  institution  and  prosecution  of  proceedings  in  the  estab- 
lished course,  such  neglect  of  this  duty  shall  be  cause  of  forfeiture. 
It  probably  would  not  be  competent  for  a  debtor  of  the  corporation, 
when  sued,  to  set  up  by  way  of  defence  that  the  charter  of  the  cor- 
poration was  forfeited,  unless  the  forfeiture  had  been  established  by 
the  judgment  of  this  court.  Chester  Glass  Co.  v.  Dewey  (16  Mass. 
102) ;  Baiik  of  Niagara  v.  Johnson  (8  Wend.  645) ;  The  People  v. 
The  Manhattan  Co.  (9  Wend.  382).  That  is  a  matter  to  be  judi- 
cially tried  and  determined,  and  not  to  be  inquired  into  collaterally. 
Where  a  charter  imposes  the  duty  of  making  stated  returns  of  the 
expenditures  and  proiits,  the  government  alone  can  enforce  a  forfeit- 
ure for  a  neglect  of  the  duty.  Peirce  v.  Somersworth  (10  N.  H. 
Eep.  369);  The  State  y.  Garr  (6  N.  H.  Eep.  367).  In  the  case  of 
the  Bear  Camp  River  Co.  v.  Woodman  (2  Greenl.  404),  the  charter 
was  to  become  void,  if,  at  the  end  of  one  year,  the  river  should  not 
be  cleared  of  certain  obstructions.  In  an  action  of  assumpsit  to  re- 
cover tolls  of  the  defendant,  he  offered  to  prove  that  the  removal  of 
the  obstructions  had  never  been  effected ;  but  the  evidence  was  re- 
jected at  the  trial,  and  the  ruling  was  held  to  be  correct.  This  case 
affords  a  strong  illustration  of  the  necessity  of  specific  judicial  pro- 
ceedings for  the  purpose  of  causing  the  charter  to  be  declared  for- 
feited. And  in  the  case  before  us,  we  think  that  by  the  omission  to 
lay  the  accounts  before  the  Legislature,  the  corporation  did  not,  ipso 
facto,  cease  to  exist,  but  proceedings  must  have  been  instituted  to 
establish  the  fact  that  the  penalty  of  forfeiture  was  iacurred.  Rex 
V.  Pasmore  (3  T.  R.  244).  A  quo  warranto  is  necessary  where  there 
is  a  body  corporate  de  facto,  who  take  upon  themselves  to  act  as  a 
body  corporate,  but  from  some  defect  in  their  constitution  cannot 
legally  exercise  the  powers  they  affect  to  use.  Ashhurst,  J.  Chan- 
cellor Kent  says  that  he  believes  there  is  no  instance  of  calling  in 
question  the  right  of  a  corporation,  as  a  body,  for  the  purpose  of 
declaring  its  franchises  forfeited  and  lost,  but  at  the  instance  and 
on  behalf  of  the  government.  Slee  v.  Boom  (5  Johns.  Ch.  381).  In 
The  People  v.  The  Manhattan  Co.  (9  Wend.  382),  Mr.  Justice  Suth- 
erland says,  "  where  the  corporation  expires  by  lapse  of  time,  it  may 
be  otherwise,  and  in  such  case  only."  A  corporation  may  forfeit  its 
franchises  for  misfeasance  or  nonfeasance,  but  the  information  for 
that  purpose  must  be  presented  under  the  authority  of  the  State, 
which  must  be  a  party  to  the  suit  and  a  party  to  the  judgment  for 
the  seizure  of  the  franchise.  The  Commonwealth  v.  Union  Ins.  Co. 
(5  Mass.  230) ;  Rex  v.  Amery  (  2  T.  R.  515) ;  Vernon  Society  v.  Hills 
(6  Cowen,  23). 

The  corporation,  then,  being  in  existence  in  the  year  1830,  did  the 
reception  of  the  accounts  and  the  passage  of  the  Act  of  1833  consti- 
tute a  waiver  of  the  pre-existing  ground  of  forfeiture,  so  that  it  can- 
not now  be  insisted  on?    It  is  said  expressly,  by  Parsons,  C.  J.,  in 
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The  Commonwealth  v.  Union  Ins.  Co.  (5  Mass.  232),  that  the  Com- 
monwealth may  waive  any  breaches  of  any  condition,  expressed  or 
implied,  on  which  the  corporation  was  created.  The  surrender  of  a 
charter  can  be  made  only  by  some  solemn,  formal  act  of  the  corpo- 
ration, and  will  be  of  no  avail  until  accepted  by  the  government. 
There  must  be  'the  same  agreement  of  the  parties  to  dissolve  that 
there  was  to  form  the  compact.  Morton,  J.,  Boston  Glass  Man.  v. 
Langdon  (24  Pick.  63).  If  acts  of  the  Legislature  recognize  the 
subsequent  and  continued  existence  of  the  corporation,  such  recogni- 
tion will  be  a  waiver  of  a  forfeiture.  The  People  v.  The  Manhattan 
Co.  In  the  case  of  The  People  v.  The  Kingstown  Turnpike  Co.  (23 
Wend.  193),  it  was  held,  that  an  act  extending  the  time  for  the  com- 
pletion of  the  road  was  not  a  waiver  of  breaches  of  conditions ;  for 
such  was  not  expressly  declared  to  be  the  intent  of  the  Legislature, 
nor  was  the  intent  necessarily  to  be  implied  from  the  act.  From 
this  position  Mr.  Justice  Cowen  dissented,  and  held  that  a  statute 
expressly  giving  time  to  complete  the  road  was  equivalent  to  a  re- 
newal or  confirmation  of  the  original  charter. 

In  the  present  case,  the  Legislature  did  not  expressly  declare  that 
they  recognized  the  corporation  as  in  existence  or  confirmed  its 
privileges,  but  we  think  no  other  construction  can  be  given  to  their 
proceedings.  It  is  a  reasonable  doctrine,  that  a  breach  of  condition 
may  be  waived.  It  is  an  important  element  in  the  law  relating  to 
landlord  and  tenant.  In  Goodright  v.  Davids  (Cowp.  803),  Lord 
Mansfield  observed  that  forfeitures  are  not  favored  in  law,  and  where 
the  forfeiture  is  once  waived  the  court  will  not  assist  it.  Coon  v. 
Brickett  (2  IST.  H.  Eep.  163);  Doe  v.  Pritchard  (5  B.  &  Ad.  765). 
There  is  as  much  reaspn  for  considering  the  acts  of  the  legislative 
body  as  a  waiver  of  a  forfeiture,  as  there  is  for  giving  that  effect  to 
the  act  of  a  landlord.  The  State  can  claim  no  exemption  from  the 
ordinary  rules  which  govern  contracts,  and  there  is  not  to  be  one 
law  for  them  and  another  for  private  persons.  The  Legislature  ac- 
cepted the  accounts  laid  before  them  in  1830,  and  the  subsequent 
years,  as  sufficient  and  satisfactory;  that  is,  they  were  satisfied 
with  the  accounts  as  a  sufficient  compliance  with  the  charter.  The 
Act  of  1833  is  an  equally  clear  waiver  of  a  forfeiture.  Notwithstand- 
ing what  had  occurred,  they  authorized  the  corporation  to  alter  the 
route  of  their  road.  The  act  is  susceptible  of  no  other  construction 
in  this  regard,  than  that  the  Legislature  intended  to  waive  any  for- 
feiture consequent  on  the  prior  omissions  of  the  corporation.  If 
they  had  intended  to  insist  on  any  forfeiture,  the  act  certainly  would 
not  have  been  made.  The  act  was  intended  to  be  beneficial  to  the 
corporation.  But  it  would  not  have  been  so  unless  they  retained  the 
'  other  corporate  powers  necessary  to  enable  them  to  carry  into  effect 
the  purposes  of  the  act.  We  are,  therefore,  of  opinion  that  the  re- 
joinder is  a  sufficient  answer  to  the  replication,  and  that  upon  the 
demurrer  there  must  be  Judgment  for  the  defendants. 
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PEOPLE  V.  BANK. 
(24  Wenddl,  431.     1840.) 

Information  in  the  nature  of  a  quo  warranto  against  the  defend- 
ants for  claiming  to  be  and  acting  as  a  corporation.  The  informa- 
tion was  filed  March  25,  1838.  The  defendants  pleaded  the  several 
acts  of  the  Legislature  by  which  they  were  created  and  continued  a 
corporation.  They  were  originally  incorporated  by  the  name  of  the 
New  York  Manufacturing  Company.  Statutes  of  1812,  p.  609. 
The  affairs  of  the  company  were  to  be  managed  by  fifteen  directors, 
of  whom  the  stockholders  were  to  choose  all  but  one,  who  was  to  be 
appointed  annually  by  the  council  of  appointment,  in  behalf  of  the 
State,  and  was  to  hold  his  ofQce  for  one  year,  and  until  another 
should  be  appointed  in  his  stead  (§§  3,  6).  The  corporation  sub- 
sequently took  its  present  name  (Statutes  of  1817,  p.  30,  §  4) ;  and 
in  1831,  the  charter  was  extended  until  1854,  and  the  company  was 
subjected  to  various  provisions  of  the  revised  statutes,  and  to  the 
safety  fund  law.     Statutes  of  1831,  p.  28. 

The  Attorney-General  put  in  sixty-two  replications,  each  of  which 
alleged  that  the  defendants  had  taken  usury  on  making  a  loan  or  dis- 
count in  the  course  of  their  business  as  bankers.  The  acts  were  al- 
leged to  have  been  done  in  the  years  1836  and  1837. 

On  the  19th  March,  1840,  the  defendants  rejoined,  that  on  the 
tenth  day  of  that  month,  William  B.  Townsend  was  by  the  governor 
and  senate  nominated  and  appointed  a  director  of  the  company  ia 
the  place  of  James  Campbell,  whose  term  of  office  had  expired;  that 
he  was  commissioned,  and  had  entered  on  the  duties  of  his  ofiice. 
Verification,  &c.  The  Attorney-General  demurred,  and  the  defend- 
ants joined  in  demurrer. 

By  the  court,  Bronson,  J. :  — 

No  question  has  been  made  upon  the  sufficiency  of  the  replications. 
The  case,  then,  comes  to  this :  The  Attorney-General  alleges  that  the 
defendants  have  forfeited  their  corporate  privileges  by  taking  usury. 
The  defendants  answer,  that  a  State  director  has  since  been  appointed 
by  the  governor  and  senate ;  and  this  act,  they  insist,  amounts  to  a 
waiver  or  pardon  of  the  forfeiture.  The  conclusion  does  not  follow 
from  the  premises. 

No  one  could  take  advantage  of  the  forfeiture  in  a  collateral  man- 
ner. It  could  only  be  asserted  by  a  direct  legal  proceeding  on  the 
part  of  the  government  to  dissolve  the  corporation.  Notwithstand- 
ing the  existing  cause  of  forfeiture,  the  defendants  were  a  corpora- 
tion de  facto,  and  might  continue  to  exercise  their  franchise  until 
judgment  of  ouster  should  be  pronounced  against  them.  In  the 
mean  time,  it  was  the  duty  of  the  governor  and  senate,  as  well  as 
all  others,  to  treat  the  defendants  as  a  legally  existing  corporation. 
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The  appointment  of  a  State  director  was,  therefore,  perfectly  con- 
sistent with  the  intention  to  continue  this  prosecution,  and  insist  on 
the  forfeiture. 

Should  it  be  conceded  that  the  governor  and  senate  had  a  dispens- 
ing power,  it  does  not  appear  that  the  power  has  been  exercised. 
We  are  not  authorized  to  follow  the  suggestion  of  the  defendant's 
counsel,  and  assume  that  the  appointment  was  made  for  the  pur- 
pose of  waiving  the  forfeiture.  There  is  no  such  allegation  in  the 
rejoinder;  and  besides,  we  cannot  shut  our  eyes  to  the  fact  that 
there  was  another  and  a  sufficient  ground  for  the  exercise  of  the 
appointing  power.  Indeed,  if  the  public  officers  believed  that  the 
defendants  had  violated  their  charter,  they  had  a  cogent  reason  for 
making  the  appointment,  to  the  end,  that  there  might  be  one  di- 
rector in  the  board  to  watch  over  the  public  interests  until  the  for- 
feiture could  be  asserted,  and  the  cerporation  dissolved  in  the  forms 
prescribed  by  law. 

Enough  has  been  said  to  dispose  of  this  case.  But  I  must  not  be 
understood  as  admitting  that  the  governor  and  senate,  without  the 
concurrence  also  of  the  assembly,  had  any  dispensing  power.  They 
had  no  more  authority  to  waive  or  pardon  the  forfeiture  than  any 
other  public  officer  or  body  of  men.  Indeed,  the  Attorney-General 
had  more  power  over  this  matter  than  the  governor  and  senate  united ; 
for  if  he  refused  to  prosecute,  the  wrong  charged  upon  the  defendants 
would  go  unpunished,  and  the  corporation  would  continue  to  exist 
and  enjoy  its  privileges  in  the  same  manner  as  though  there  had  been 
no  violation  of  the  charter.  Still,  the  neglect  to  prosecute  would  not 
amount  to  a  pardon ;  it  could  only  operate  as  a  waiver  so  long  as  the 
omission  continued,  and  would  be  no  answer  to  a  quo  warranto  when- 
ever he,  or  his  successor  in  office,  might  choose  to  insist  on  the  penalty. 

In  England,  where  corporations  may  be  created  by  royal  charter, 
the  king  can  pardon  a  forfeiture,  by  granting  restitution ;  but  he  has, 
I  think,  no  such  power  in  relation  to  corporations  created  by  act  of 
Parliament.  The  King  v.  Amery  (2  T.  R.  568  ,9) ;  Newling  v.  Fran- 
cis (3  id.  189);  The  King  v.  Miller  (6  id.  277).  So,  here,  where  cor- 
porations are  created  by  the  Legislature,  that  body  can  waive  the 
forfeiture,  by  ratifying  and  confirming  the  original  grant.  The 
People  V.  The  Manhattan  Company  (9  Wendell,  351),  But  no  other 
body  of  men  has  any  such  dispensing  power.  The  franchise  is 
granted  upon  condition  that  it  shall  become  void  in  case  of  misuser; 
and  although  the  corporation  will  continue  to  exist  until  the  forfeiture 
is  asserted  in  the  forms  prescribed  by  law,  the  condition  can  only  be 
changed,  or  the  penalty  released,  by  the  power  which  made  the  ori- 
ginal grant.  The  Legislature  may,  perhaps,  delegate  its  authority 
to  pardon  the  offence ;  but  that  has  not  been  done. 

The  rejoinder  does  not  show  that  any  act  has  been  done  which  is 
inconsistent  with  the  assertion  of  the  forfeiture;  and  if  it  were 
otherwise,  the  governor  and  senate,  without  the  concurrence  of  the 
assembly,  had  no  dispensing  power.  Judgment  for  the  people. 
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COMMONWEALTH  v.  INSURANCE  COMPANY. 
(5  iWass.  230.    1809.) 

This  was  a  motion  for  a  rule  upon  the  defendants  to  show  cause 
why  the  Solicitor-General  should  not  be  directed  to  file  an  informa- 
tion in  the  nature  of  a  quo  warranto  against  them,  that  the  said  com- 
pany might  be  dissolved,  and  their  corporate  powers  be  adjudged 
void. 

The  motion  was  made  by  Sullivan  in  behalf  of  seventeen  persons 
alleging  themselves  to  be  members  of  the  corporation,  and  a  rule 
was  granted  returnable  at  the  term  of  this  court  next  to  be  holden 
in  the  county  of  Essex.  That  rule  not  having  been  served  on  the 
corporation,  a  ne^  rule  to  the  same  effect  was  moved  for  at  the  term 
in  Essex,  and  granted,  returnable  at  the  July  adjournment  of  this 
term,  and  being  duly  served,  the  parties  appeared,  and 

Jackson,  for  the  defendants,  contended  that  the  corporation  could 
not  by  law  be  called  to  answer  out  of  their  own  county.  The  rela- 
tors as  well  as  the  corporation  ^11  have  their  residence  in  Essex. 
There  the  facts,  of  which  there  will  be  many  in  question,  must  be 
tried,  and  in  the  discussion  of  them  the  books  and  papers  of  the 
company  must  be  produced.  He  therefore  moved  that  the  rule,  if  it 
is  to  be  sustained,  should  be  enlarged  to  the  next  November  term  in 
Essex. 

But  he  insisted  that  an  information  to  seize  the  franchises  of  a  cor- 
poration is  never  ordered  at  the  motion  of  an  individual.  Here  it 
ought  to  be  directed  by  the  government,  or  at  least  filed  by  the  At- 
torney or  Solicitor  General  ex  officio. 

The  Solicitor-General,  acknowl'edging  himself  to  appear,  not  in 
his  official  character,  but  as  counsel  for  the  relators,  insisted  that 
where  the  mischief  or  cause  complained  of  is  such  as  affects  the  pub- 
lic, the  court  will  order  an  information  at  the  relation  of  any  in- 
dividual not  specially  interested,  and  a  fortioxi  at  the  instance  of 
corporators,  who  complain  of  an  injury  to  themselves. 

The  facts  charged  in  this  case,  if  proved,  would  certainly  incur  a 
forfeiture  of  the  charter,  as  they  imply  a  gross  misuser  of  the 
powers  of  the  corporation.  It  will  not  be  denied  that  there  is  ground 
from  the  affidavit  of  the  complainants  to  believe  them  true.  As  they 
are  denied,  the  truth  of  them  is  a  proper  subject  of  inquiry  by  this 
court,  who  have  the  general  superintend,en,ce  of  all  this  species  of 
corporations.  If  this  process  does  not  lie,  the. mischief  is  irremedi- 
able, and  these  companies  will  continue  to  misuse  their  powers,  and 
abuse  their  privileges,  under  an  idea  that  no  authority  exists  in  the 
government  to  correct  or  punish  their  malpractices. 
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The  opinion  of  the  Court  was  afterwards  delivered  to  the  follow- 
ing effect  by 

Paksons,  C.  J. :  — 

This  corporation  was  created  by  the  Statute  of  1806,  c.  89,  which 
required  the  holders  of  the  corporate  stock  to  pay  fifty  per  cent  of 
their  subscriptions  within  sixty  days  after  the  first  meeting  of 
the  company;  and  that  no  insurance  on  any  one  risk  should  be 
made  for  a  larger  sum  than  ten  per  cent  of  the  capital  stock  actually 
paid  in. 

The  parties  applying  for  this  rule  have  alleged  that  the  corpora- 
tion have  been  guilty  of  malfeasance,  in  not  requiring  from  the 
members  payment  of  the  fiifty  per  cent  of  their  subscriptions  within 
the  time  limited  by  the  statute  of  incorporation,  and  also  in  taking 
greater  risks  than  are  authorized  by  the  terms  of  their  incorporation. 

We  have  not  inquired  into  the  truth  of  these  allegations,  as  we  are 
satisfied  that,  in  this  case,  such  inquiry  would  be  immaterial,  be- 
cause this  rule  is  not  moved  for  in  behalf  of  the  Commonwealth,  or 
by  its  authority. 

Informations  of  this  nature  are  properly  grantable  for  the  purpose 
of  inquiring  into  the  election  or  admission  of  an  officer  or  member  of 
a  corporation,  when  moved  for  by  any  person  interested  in,  or  injured 
by  such  election  or  admission  if  the  same  was  unduly  made.  And 
upon  such  information,  if  the  election  or  admission  was  illegal,  judg- 
ment of  a  motion  might  be  entered,  and  a  fine  might  also  be  imposed 
on  the  party  who  had  usurped  upon  the  Commonwealth. 

In  this  case  the  parties  applying  for  the  rule  do  not  complain  of 
any  illegal  election  or  admission  of  any  officer  or  member  of  the 
corporation :  but  the  object  of  the  application  is  to  obtain  a  judg- 
ment of  forfeiture  of  the  franchises  of  the  corporation,  and  a  seizure 
of  them  by  the  Commonwealth. 

We  are  well  satisfied  that  a  corporation,  as  well  when  created  by 
charter  under  the  seal  of  the  Commonwealth,  as  by  a  statute  of  the 
Legislature,  may  by  nonfeasance  or  malfeasance  forfeit  its  fran- 
chises, and  that  by  judgment  on  an  information  the  Commonwealth 
may  seize  them.  And  if  the  allegations  stated  in  the  motion  for  the 
rule  in  this  case  were  true,  and  the  Commonwealth  had  caused  an 
information  to  be  filed  and  prosecuted,  for  the  purpose  of  seizing  the 
corporate  franchises  for  such  malfeasance,  judgment  for  those  causes 
might  have  been  rendered  for  the  Commonwealth. 

But  an  information  for  the  purpose  of  dissolving  the  corporation, 
or  of  seizing  its  franchises,  cannot  be  prosecuted  but  by  the  authority 
of  the  Commonwealth,  to  be  exercised  by  the  Legislature,  or  by  the 
Attorney  or  Solicitor  General,  acting  under  its  direction,  or  ex  officio 
in  its  behalf.  For  the  Commonwealth  may  waive  any  breaches  of 
any  condition  expressed  or  implied,  on  which  the  corporation  was 
created ;  and  we  cannot  give  judgment  for  the  seizure  by  the  Com- 
monwealth of  the  franchises  of  any  corporation,  unless  the  Common- 
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■wealth  be  a  party  in  interest  to  the  suit,  and  thus  assenting  to  the 
judgment. 

This  distinction  between  informations  in  the  nature  of  a  quo  war- 
ranto, to  impeach  any  election  or  admission  of  a  corporate  officer  or 
member,  and  informations  to  dissolve  a  corporation,  is  well  settled, 
and  upon  sound  principles  of  law.  Eex  v.  Corporation  of  Carmar- 
than  (2  Burr.  869). 

Rule  discharged. 
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PART    SECOND. 

STOCKHOLDEES  AND   CREDITORS  OP  A   COR- 
PORATION. 


CHAPTER  XV. 
SHARES  OF   STOCK  AND  THE  TRANSFER   OF   STOCK. 


HUMBLE  V.   MITCHELL. 

(11  Ad.  Sr  El.  "i.^^.    1839.) 

Assumpsit  by  the  purchaser  of  shares  in  a  joint  stock  company, 
called  the  Northern  and  Central  Bank  of  England,  against  the  ven- 
dor for  refusing  to  sign  a  notice  of  transfer  tendered  to  him  for  sig- 
nature, and  to  deliver  the  certificates  of  the  shares,  without  which 
the  shares  could  not  be  transferied. 

Pleas.  1.  That  the  contract  mentioned  in  the  declaration  was  an 
entire  contract  for  the  sale  of  goods,  wares,  and  merchandises  for  a 
price  exceeding  £10,  and  that  plaintiff  had  not  accepted  or  received 
the  said  goods,  etc.,  or  any  part  thereof,  and  did  not  give  anything  in 
earnest  to  bind  the  bargain,  or  in  part  payment,  and  that  no  note  or 
memorandum  in  writing  of  the  bargain  was  made  and  signed  by  de- 
fendant or  his  agent  thereunto  lawfully  authorized.     Verification. 

2.  That  the  contract  was  a  contract  for  the  sale  of,  and  relating  to, 
an  interest  in  and  concerning  lands,  tenements,  and  hereditaments  of 
and  belonging  to  the  said  company,  and  that  there  was  not  in  respect 
of,  or  relating  to,  the  said  contract,  an  agreement  or  any  memoran- 
dum or  note  thereof  in  writing  signed  by  defendant,  or  by  any  other 
person  thereunto  by  him  lawfully  authorized  according  to  the  form 
of  the  statute,  etc.     Verification. 

Eeplication:  to  the  first  plea,  denying  that  the  contract  was  for 
the  sale. of  goods,  wares,  etc. ;  to  the  second,  denying  that  it  was  for 
the  sale  of  an  interest  in  lands,  etc.     Issues  thereon. 

At  the  trial  of  the  cause  before  Coleridge,  J.,  at  the  Liverpool 
Spring  assizes,  1838,  it  was  proved  that  the  company  was  in  posses- 
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aion  of  real  estate;  but  no  title  deeds  to  the  estate  were  produced; 
nor  was  it  shown  what  was  the  nature  of  the  property  belonging  to 
the  company,  ox  the  extent  qf  their  interest  therein.  The  jury  found 
a  verdict  for  the  plaintiff  on  both  issues,  subject  to  a  motion  to  enter 
a  verdict  for  the  defendant.  In  the  following  Easter  term  Alex- 
ander obtained  a  rule  nisi  according  to  the  leave  reserved,  citing,  on 
the  first  plea,  Ex  parte  Vallance  (2  Deacon,  B.  C.  364),  and,  on  the 
second  plea.  Ex  parte  The  Vauxhall  Bridge  Company  (1  Glyn  &  J. 
101),  and  Ex  -parte  Home  (7  B.  &  C.  632). 

Cresswell  and  Crompton  now  showed  cause.  As  to  the  second  is- 
sue, the  shares  are  not  an  interest  in  land  within  the  fourth  section 
of  the  Statute  of  Frauds,  29  Car.  2,  c.  3;  Bradley  y.  Holdsworth  (3 
M.  &  W.  422);  BUgh  v.  Brent  (2  Y.  &  Coll.  268).  It  was  not 
proved  that  the  shareholders  were  at  all  interested  in  the  land,  or 
that  the  real  property  in  the  possession  of  the  company  was  of  a 
beneficial  nature,  or  was  in  their  possession  at  the  time  of  the  sale ; 
nor  was  the  nature  of  their  interest  shown.  [Upon  this  point  counsel 
were  stopped  by  the  Court.]  As  to  the  first  plea,  there  is  an  essential 
difference  between  the  language  of  sect.  72  of  the  Bankrupt  Act,  6  G. 
4,  c.  16,  and  of  section  17  of  the  Statute  of  Frauds.  The  words  of  the 
former  are  "  goods  and  chattels ;  "  those  of  the  latter  are  "  goods,  wares, 
and  merchandises. "  The  word  "  chattel "  is  more  comprehensive  than 
any  word  used  in  the  Statute  of  Frauds,  and  has  been  construed  to 
include  debts,  bills,  bonds,  policies  of  insurance,  and  shares  in  a 
joint  stock  company,  all  of  which  pass  to  the  assignees  when  in  the 
possession,  order,  or  disposition  of  the  bankrupt;  Homhlower  v. 
Proud  (2  B.  &  Aid.  327).  Here  no  stock,  goods,  or  tangible  prop- 
erty passed  to  the  plaintiff,  but  only  a  right  to  participate  in  the 
partnership  profits,  from  whatever  source  those  profits  might  be  de- 
rived. A  mere  right  of  action  is  a  chattel  within  the  Bankrupt 
Act,  but  the  merchandises  within  the  meaning  of  the  Statute  of 
Frauds  must  be  such  as  are  capable  of  part  delivery.  The  owner  of 
a  share  is  not  necessarily  entitled  to  any  of  the  real  or  personal 
estate  or  property  of  the  company;  or,  if  he  is,  the  defendant  has 
not  proved  it. 

Alexander,  contra.  The  defendant  has  no  means  of  compelling  the 
production  of  title  deeds  to  show  the  interest  which  the  company, 
or  the  plaintiff  as  a  shareholder,  had  in  the  real  estate ;  but  posses- 
sion was  shown,  which  is,  at  all  events,  prima  evidence  of  property ; 
and  the  interest  of  the  shareholders  in  such  partnership  property  is  a 
necessary  consequence,  or  probable  inference.  [Lord  Denman,  C.  J. 
Mere  possession  is  not  enough;  you  shoijld  have  proved  that  the 
company  was  entitled  to  real  property,  and  that  the  shareholders  had 
an  interest  in  it.]  As  to  the  first  plea,  there  is  no  direct  authority 
in  point;  but  the  language  of  the  Bgakrupt  Act  is  not  substantially 
different  from  that  of  the  Statute  of  Frauds;  and  it  has  been  fre- 
quently decided  that  shares  in  public  companies  are  "goods  and 
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chat'tels,"  of  whicli  a  bankrupt  may  be  the  reputed  owner  so  as  to 
vest  them  in  the  assignees.  Ux  parte  Biirhridge  (1  Deacon,  B.  C. 
131)  ;  Ex  parte  Ord  (1  Deacon,  B.  C.  166)  ;  Ex  parte  Vallance  (2 
Deacon,  B.  C.  354).  In  Hall  v.  Franklin  (3  M.  &  W.  269),  it  was 
held  that  a  banking  company  is  a  trading  company. 

LoED  Denman,  C.  J. :  — 

With  respect  to  the  question  arising  on  the  second  plea,  we  have 
already  disposed  of  it.  The  other  point  is  whether  the  shares  in  this 
company  are  goods,  wares,  or  merchandises,  within  the  meaning  of 
sect.  17  of  the  Statute  of  Frauds.  It  appears  that  no  case  has  been 
found  directly  in  point ;  but  it  is  contended  that  the  decisions  upon 
reputed  ownership  are  applicable,  and  that  there  is  no  material  dis- 
tinction between  the  words  used  in  the  Statute  of  Frauds,  and  in  the 
Bankrupt  Act.  I  think  that  both  the  language  and  the  intention  of 
the  two  acts  are  distinguishable,  and  that  the  decisions  upon  the  lat- 
ter act  cannot  be  reasonably  extended  to  the  Statute  of  Frauds. 
Shares  in  a  joint  stock  company  like  this  are  mere  choses  in  action, 
incapable  of  delivery,  and  not  within  the  scope  of  the  seventeenth 
section.     A  contract  in  writing  was  therefore  unnecessary. 

Patteson,  Williams,  and  Coleridge,  JJ.,  concurred. 

Rule  discharged. 


TISDALE  V.  HAEEIS. 
(20  Pick.  9.     1838.) 

Assumpsit  by  the  plaintiff,  an  inhabitant  of  New  York,  against 
the  defendant,  a  merchant  of  Boston,  on  a  contract  alleged  to  have 
been  made  in  October,  1835,  by  which  the  defendant  agreed  to  sell  to 
the  plaintiif  two  hundred  shares,  with  all  the  earnings  thereon,  in 
the  capital  stock  of  the  Collins  Manufacturing  Company,  a  corpora- 
tion established  in  Connecticut,  at  $10.80  per  share,  the  par  value 
being  $10  per  share.  The  object  of  the  suit  was  to  recover  f  300, 
being  the  amount  of  a  dividend  of  15  per  cent  on  the  two  hun- 
dred shares,  declared  on  the  7th  of  October,  1835,  and  payable  on 
the  15th. 

At  the  trial,  before  Shaw,  C.  J.,  Nathaniel  Curtis,  junior,  of  the 
firm  of  Curtis  &  Leavins,  being  called  as  a  witness  by  the  plaintiff 
to  prove  the  contract  and  the  breach,  the  defendant  objected  to  any 
parol  evidence  of  the  contract,  because  the  contract  was  reduced  to 
writing,  and  he  produced  a  memorandum  as  follows,  dated  Boston, 
Oct.  14,  1835,  directed  to  the  defendant  and  signed  by  Curtis  & 
Leavins  -.  —  "  Sir,  When  you  will  furnish  the  certificate  of  200  shares 
in  the  Collins  Manufacturing  Company  to  Mr.  Samuel  T.  Tisdale,  of 
New  York,  we  hereby  agree  to  pay  you  for  the  same  at  108  cents  per 
dollar  or  8  per  cent  advance  on  the  par  amount  of  ten  dollars  each." 
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But  it  was  ruled,  that  this  paper  was  not  to  be  considered  as  the  con- 
tract of  the  defendant  to  sell,  but  of  the  plaintiff  by  his  agents  to 
pay ;  that  if  the  contract  of  the  defendant  to  sell  was  not  reduced  to 
writing,  the  objection  to  the  parol  evidence  could  not  prevail. 

The  witness  testified,  that  at  the  request  of  the  plaintiff  he  ap- 
plied to  the  defendant  about  the  10th  of  October,  1835,  in  order  to 
ascertain  whether  he  would  sell  his  shares ;  that  the  defendant  said 
he  was  disposed  to  sell  them  at  a  fair  price;  but  subsequently  the 
witness  offered  him  the  par  value ;  that  the  defendant  said  he  would 
not  sell  at  that  rate,  and  that  he  had  been  recently  informed  that 
there  would  probably  be  a  dividend  of  10  per  cent  in  December;  that 
the  witness  took  the  refusal  of  them  at  $10.80  per  share,  until  he 
could  hear  from  New  York;  that  having  received  a  letter  from  the 
plaintiff,  dated  October  13th,  he  called  on  the  defendant  and  asked 
him  whether  in  offering  the  shares  he  intended  to  include  all  the 
earnings,  and  the  defendant  said  yes,  all  that  belongs  to  them,  all 
that  they  have  earned;  that  the  witness  read  to  the  defendant  the 
letter  of  October  13th,  in  which  the  plaintiff  says  he  will  take  the 
stock  at  $10.80  cash,  all  earnings  or  dividends  of  the  company  up  to 
the  time  of  sale  to  be  included ;  that  the  defendant  wrote  a  letter  to 
his  agent  at  Hartford,  instructing  him  to  transfer  the  shares  into  the 
name  of  the  plaintiff,  and  send  the  certificate  to  the  defendant,  and 
the  defendant  handed  the  letter  to  the  witness  to  forward,  which  he 
did;  that  the  defendant  said  he  did  not  know  the  plaintiff,  and  he 
thought,  as  the  shares  would  be  transferred,  he  ought  to  have  some- 
thing to  secure  him,  to  which  the  witness  assented,  and  the  defend- 
ant wrote  the  memorandum  which  the  witness  signed,  agreeing  to 
pay  him  the  money;  that  after  sufiicient  time  had  elapsed  for  an 
answer,  the  witness  called  on  the  defendant,  and  at  that  time  both 
the  witness  and  the  defendant  had  received  information  that  a  divi- 
dend of  15  per  cent  had  been  declared  upon  the  shares ;  that  at  sub- 
sequent interviews  the  witness  demanded  the  certificate  of  stock  with 
an  authority  to  receive  the  dividend,  and  was  ready  thereupon  to 
pay  the  money,  but  the  defendant  declined  giving  the  authority  to 
receive  the  dividend;  that  some  weeks  afterwards,  and  after  this  ac- 
tion had  been  commenced,  the  defendant  called  on  the  witness  for 
the  money  and  threatened  to  sue  him  upon  the  contract  which  he 
had  given  for  the  plaintiff,  if  he  did  not  pay  it,  whereupon  the  wit- 
ness took  the  certificate  and  paid  the  money,  but  under  an  express 
declaration  that  it  was  not  to  prejudice  the  claim  of  the  plaintiff  for 
the  dividend. 

The  question  of  fact  was  left  to  the  jury,  whether  the  bargain 
made  by  the  defendant  for  the  sale  of  the  shares  included  all  divi- 
dends then  due  or  growing  due,  with  directions,  if  it  did,  to  find  a 
verdict  for  the  plaintiff;  otherwise  to  find  a  verdict  for  the 
defendant. 

A  verdict  was  returned  for  the  plaintiff;    which  the   defendant 
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moved  to  set  aside :  1.  Because  parol  evidence  was  admitted  to  add 
to  and  vary  a  written  contract  made  subsequently  to  the  conversation 
and  letters  referred  to;  2.  Because  the  contract  set  up  was  within 
the  Statute  of  Frauds,  being  a  contract  for  the  sale  of  goods,  wares,  or 
merchandise  for  the  price  of  fifty  dollars  or  more,  under  which,  at 
the  time  of  action  brought,  there  had  been  no  acceptance,  of  the  same 
or  any  part  thereof  by  the  purchaser,  nor  any  earnest  or  part  pay- 
ment made,  and  so  was  incapable  of  proof  otherwise  than  by  memo- 
randum, in  writing,  signed  by  the  defendant  or  his  agent. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  Court:  — 

Several  points  reserved  at  the  trial  of  this  cause  are  now  waived, 
and  the  motion  made  by  the  defendant  for  a  new  trial  is  placed  on 
two  grounds. 

Firsb,  that  under  the  circumstances,  parol  evidence  was  not  ad- 
missible, because  the  contract  of  the  parties  was  reduced  to  writing, 
and  that  such  writing  was  the  best  evidence.  But  the  Court  are  of 
opinion,  that  the  objection  is  not  sustained  by  the  fact.  No  contract 
in  writing  was  made  by  the  defendant  with  the  plaintiff,  to  sell  those 
shares.  After  the  negotiation  had  resulted  in  an  agreement,  the 
agent  of  the  plaintiff,  in  the  name  of  his  firm,  gave  the  defendant  a 
memorandum  in  writing,  undertaking  to  pay  the  money,  on  the  per- 
formance of  the  defendant's  agreement  to  transfer  the  shares.  But 
it  was  not  signed  by  the  defendant,  nor  by  any  person  for  him,  nor 
did  it  purport  to  express  his  agreement.  The  Court  are  therefore  of 
opinion,  that  the  defendant's  agreement  not  being  reduced  to  writ- 
ing, the  parol  evidence  was  rightly  adm'tted. 

But  by  far  the  most  important  question  in  the  case  arises  on  the 
objection,  that  the  case  is  within  the  Statute  of  Frauds.  This  stat- 
ute, which  is  copied  precisely  from  the  English  statute,  is  a.s  follows. 
"No  contract  for  the  sale  of  goods,  wares,  or  merchandise  for  the 
price  of  ten  pounds  (f  33.33)  or  more,  shall  be  allowed  to  be  good,  ex- 
cept the  purchaser  shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind  the  bargain, 
or  in  part  payment,  or  that  some  note  or  memorandum  in  writing  of 
the  said  bargain  be  made  and  signed  by  the  parties  to  be  charged  by 
such  contract,  or  their  agent  thereunto  lawfully  authorized." 

This  being  a  contract  for  the  sale  of  shares  in  an  incorporated  com- 
pany in  a  neighboring  State,  for  the  price  of  more  than  ten  pounds, 
and  no  part  having  been  delivered,  and  no  purchase-money  or  ear- 
nest paid,  the  question  is,  whether  it  can  be  allowed  to  be  good,  with- 
out a  note  or  memorandum  in  writing,  signed  by  the  party  to  be 
charged  with  it.  This  depends  upon  the  question,  whether  such 
shares  are  goods,  wares,  or  merchandise  within  the  true  meaning  of 
the  statute. 

It  is  somewhat  remarkable  that  this  question,  arising  on  the  St. 
29,  Car.  2,  in  the  same  terms,  which  ours  has  copied,  has  not  been 
definitively  settled  in  England.     In  the  case  of  Pickering  v.  Appleby 
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(Com.  Eep.  354),  the  case  was  directly  and  fully  argued,  before  the 
twelve  judges,  who  were  equally  divided  upon  it.  But  in  several 
other  eases  afterwards  determined  in  Chancery,  the  better  opinion 
seemed  to  be,  that  shares  in  incorporated  companies  were  within 
the  statute,  as  goods  or  merchandise.  Mussell  v.  Cooke  (Prec.  in 
Gh.  533);  Crull  v.  Bodson  (Sel.  Cas.  in  Ch.  41). 

We  are  inclined  to  the  opinion,  that  the  weight  of  authorities,  in 
modern  times,  is-,  that  contracts  for  the  sale  of  stocks  and  shares  in 
incorporated  companies,  for  more  than  ten  pounds,  are  not  valid, 
unless  there  has  been  a  note  or  memorandum  in  writing,  or  earnest 
or  part  payment.  4  Wheaton,  89,  hotb;  3  Statkie  on  Evid.  4th 
Amer.  Edit.  608. 

Supposing  this  a  new  question  now  for  the  first  time  calling  for  a 
construction  of  the  statute;  the  Court  are  of  opinion,  that  as  well  by 
its  terms  as  its  general  policy,  stocks  are  fairly  within  its  operation. 
The  words  "goods"  and  "merchandise,"  are  both  of  very  large  sig- 
nification. Bona,  as  used  in  the  civil  law,  is  almost  as  extensive  as 
personal  property  itself,  and  in  many  respects  it  has  nearly  as  large 
a  signification  in  the  common  law.  The  Word  "merchandise "  also, 
including  in  general  objects  of  traffic  and  commerce,  is  broad  enough 
to  include  stocks  or  shares  in  incorporated  companies. 

There  are  many  cases  indeed  in  which  it  has  been  held  in  England 
that  buying  and  selling  stocks  did  not  subject  a  person  to  the  opera- 
tion of  the  bankrupt  laws,  and  thence  it  has  been  argued  that  they 
cannot  be  considered  as  merchandise,  because  bankruptcy  extends  to 
persons  using  the  trade  of  merchandise.  But  it  must  be  recollected 
that  the  bankrupt  acts  were  deemed  to  be  highly  penal  and  coercive, 
and  tended  to  deprive  a  man  in  trade  of  all  his  property.  But  most 
joint  stock  companies  were  founded  on  the  hypothesis  at  least,  that 
most  of  the  shareholders  took  shares  as  an  investment  and  not  as  an 
bbject  of  traffic;  and  the  construction  in  question  only  decided,  that 
by  taking  and  holding  such  shares  merely  as  an  investment,  a  man 
should  not  be  deemed  a  merchant  so  as  to  subject  himself  to  the 
highly  coetcive  process  of  the  bankrupt  laws.  These  cases,  there- 
fore, do  not  bear  much  on  the  general  question. 

The  main  argument  relied  upon,  by  those  who  contend  that  shares 
are  not  within  the  statute,  is  this.  That  statute  provides  that  such 
contract  shall  not  be  good,  etc.,  among  other  things,  except  the  pur- 
chaser shall  accept  part  of  the  goods.  From  this  it  is  argued,  that 
by  necessary  implication  the  statute  applies  only  to  goods  of  which 
part  may  be  delivered.  This  seems,  however,  to  be  rather  a  narrow 
and  forced  construction.  The  provision  is  general,  that  no  contl-act 
for  the  sale  of  goods,  etc.  shall  be  allowed  to  be  good.  The  excep- 
tion is,  when  part  are  delivered;  but  if  part  cannot  be  delivered, 
then  the  exception  cannot  exist  to  take  the  case  out  of  the  general 
prohibition.  The  provision  extended  to  a  great  variety  of  objects, 
and  the  exception  may  well  be  construed  to  apply  only  to  such  of 
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those  objects  to  wliich  it  is  applicable,  without  affecting  others,  to 
which  from  their  nature  it  cannot  apply. 

There  is  nothing  in  the  nature  of  stocks,  or  shares  in  companies, 
which  in  reason  or  sound  policy  should  exempt  contracts  in  respect  to 
them  from  those  reasonable  restrictions,  designed  by  the  statute  to 
prevent  frauds  in  the  sale  of  other  commodities.  On  the  contrary, 
these  companies  have  become  so  numerous,  so  large  an  amount  of  the 
property  of  the  community  is  now  invested  in  them,  and  as  the  ordi- 
nary indicia  of  property,  arising  from  delivery  and  possession,  can- 
not take  place,  there  seems  to  be  peculiar  reason  for  extending  the 
provisions  of  this  statute  to  them.  As  they  may  properly  be  in- 
cluded under  the  term  "goods,"  as  they  are  within  the  reason  and 
policy  of  the  act,  the  Court  are  of  opinion,  that  a  contract  for  the 
sale  of  shares,  in  the  absence  of  the  other  requisites,  must  be  proved 
by  some  note  or  memorandum  in  writing;  and  as  there  was  no  such 
memorandum  in  writing,  in  the  present  ease,  the  plaintiff  is  not  enti- 
tled to  maintain  this  action.  As  to  the  argument,  that  here  was  a 
part  performance,  by  a  payment  of  the  money  on  one  side,  and  the 
delivery  of  the  certificate  on  the  other,  these  acts  took  place  after 
this  action  was  brought,  and  cannot  therefore  be  relied  upon  to  show 
a  cause  of  action  when  the  action  was  commenced. 

Verdict  set  aside,  and  plaintiff  nonsuit. 


JOHNSON  V.   LAFLIN". 
(^  Dillon,  m.     1878.) 

Dillon,  Circuit  Judge  :  — 

The  plaintiff  is  the  receiver  of  the  National  Bank  of  the  State  of 
Missouri,  appointed  by  the  comptroller  of  the  currency,  June  23, 
1877,  the  bank  having  suspended  payment  three  days  before  (Eev. 
Stats,  sec.  6234).  The  defendant  Laflin  had  for  some  years  prior  to 
May  16,  1877,  been  the  holder  of  eighty-five  full-paid  shares  in  that 
bank.  At  the  date  of  the  suspension  of  the  bank,  the  defendant, 
James  H.  Britton,  was  its  president,  and  had  been  such  for  years 
prior  to  that  event.  On  the  16th  day  of  May,  1877,  Laflin  sold, 
through  one  Keleher,  a  broker,  the  eighty-five  shares  of  stock  to 
Britton,  and  delivered  to  him  the  share  certificates,  duly  signed  in 
blank,  with  powers  of  attorney  in  blank,  thereon  indorsed  to  trans- 
fer the  shares  on  the  books  of  the  bank.  Laflin's  broker,  who 
effected  the  sale,  understood  that  he  sold  to  Britton  individually,  or 
to  some  unknown  person  for  whom  Britton  acted,  and  he  received  in 
payment  for  the  shares  the  personal  check  of  Mr.  Britton  on  the 
bank  for  f5,037.50,  which  was  immediately  presented  and  paid. 
Laflin  did  not  know  until  some  time  after  the  transaction  who  had 
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become  the  purchaser  of  his  shares.  After  the  shares  had  been  thus 
delivered  and  paid  for  by  Britton's  check,  and  the  money  received, 
but  on  the  same  day,  they  were  transferred,  in  pursuance  of  Mr. 
Britton's  directions,  by  Mr.  Girault,  the  book-keeper  of  the  bank 
(by  virtue  of  the  powers  of  attorney  from  Laflin),  to  "James  H. 
Britton,  trustee,"  and  at  the  same  time  the  book-keeper  credited 
Britton's  individual  account  at  the  bank  with  the  amount  of  his 
check  given  in  payment  fop  the  shares,  and  charged  the  same  amount 
to  the  "  sundry  stocks  account "  on  the  books  of  the  bank.  On  the  offi- 
cial stock  register  the  shares  were  thus  made  to  stand  in  the  name  of 
"James  H.  Britton,  trustee,"  without  stating  for  whom  he  was  trus- 
tee. On  the  stock  ledger  of  the  bank  the  transaction  was  entered 
in  an  account  entitled  "James  H.  Britton,  trustee  for  the  bank." 
Neither  Laflin 's  agent  who  negotiated  the  sale  of  the  shares  nor 
Laflin  himself  had  any  actual  notice  of  the  manner  in  which  the 
transfer  of  the  stock  had  been  registered,  nor  that  the  funds  of  the 
bank  had  been  thus  used  to  pay  for  it,  nor  of  the  entries  in  respect 
thereto  on  the  books  of  the  bank.  But  of  all  these  facts  Mr.  Girault 
the  book-keeper  of  the  bank,  who  made  the  entries,  and  who  had  in- 
serted his  name  in  Laflin's  blank  powers  of  attorney  to  transfer  the 
stock,  had  actual  knowledge  at  the  time. 

This  is  a  bill  in  equity  by  the  plaintiff,  as  the  receiver  of  the 
bank,  against  Laflin  and  Britton,  to  compel  Laflin  to  repay  the 
$5,037,50  (the  amount  of  Britton's  check  for  the  shares  paid  by 
the  bank),  and  to  set  aside  the  registered  transfer  of  the  eighty-five 
shares  on  the  stock  transfer  book  of  the  bank. 

The  case  presents  questions  of  grave  moment  concerning  the  rights 
of  stockholders  and  creditors  in  national  banking  associations.  And 
if  the  insolvency  of  the  bank  here  in  question  is  such  as  shall  make 
it  necessary  to  enforce  the  individual  liability  of  the  shareholders 
(Bev.  Stats,  sec.  5151),  it  is  important  to  those  shareholders  who 
made  no  sale  of  their  stock  to  know  who  are  shareholders  with  them, 
liable  to  contribute  to  meet  "the  contracts,  debts,  and  engagements 
of  the  association."  These  questions  principally  depend  upon  the 
true  construction  of  certain  provisions  in  the  national  banking  act, 
to  which  we  shall  refer  as  we  proceed. 

Inasmuch  as  this  act  in  express  terms  prohibits  a  national  bank 
from  thus  becoming  a  "purchaser  of  the  sha;res  of  its  own  capital 
stock "  (Eev.  Stats,  sec.  5201),  if  Laflin  had  made  a  contract  to  sell 
his  shares  to  the  bank,  or  to  its  president  for  the  bank,  it  is  plain 
that  such  a  contract  would  have  been  ultra  vires  and  illegal,  both  as 
respects  creditors  and  other  shareholders,  and  the  transaction  could 
have  been  impeached  by  the  baak  in  its  corporate  capacity,  or  by  its 
other  shareholders,  even  if  the  bank  were  still  solvent  and  going  on, 
or  by  the  receiver  as  the  officer  appointed  to  wind  up  its  affairs.  Re 
London,  etc.  Exchange  Bank  (Law  Eep.  5  Ch.  444,  452)  ;  Great  Eas- 
tern Railway  Go.  v.    Turner  (lb.  8  Ch.   149);   Currier  v.  Lebanon 
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Slate  Co.  (66  N.  H.  262).  Arid  although  Laflin  did  not  contract  to 
sell  his  shares  directly  to  the  bank,  or  to  the  president  for  the  bank, 
still,  if,  before  the  transaction  was  completed  as  to  him,  he  had  no- 
tice, actual  or  constructive,  that  the  purchase  was,  in  fact,  a  purchase 
for  the  bank,  and  paid  for  by  the  money  of  the  bank,  the  transac- 
tion cannot  stand,  and  the  receiver  may  compel  him  to  pay  back  the 
money  thus  received,  and  have  him  declared  still  to  be  a  shareholder. 

It  would  be  easy  to  support  these  propositions  by  argument  and 
by  the  authority  of  adjudged  cases,  but  they  are  so  plain  that  it  is 
not  necessary  to  do  so.  But  Laflin  or  his  agent,  Keleher,  did  not 
deal  with  the  bank,  or  with  the  president,  with  knowledge  that  the 
latter  in  fact  intended  to  pay  for  the  shares  out  of  the  moneys  of  the 
bank.  Laflin  was  acting  in  good  faith.  Neither  he  nor  his  agent, 
Keleher,  had  any  actual  knowledge  of  Britton's  purpose  to  turn  these 
shares  over  to  the  bank,  and  to  pay  for  them  out  of  the  funds  of  the 
bank.  If  Laflin  can  be  charged  with  notice,  it  must  be  constructive 
notice,  arising  either,  first,  from  the  mere  fact  that  he  was  a  share- 
holder in  the  bank,  or,  second,  from  the  law  imputing  to  him  all  the 
knowledge  in  this  behalf  which  was  possessed  at  the  time  by  Mr. 
Girault,  the  book-keeper,  who  made  the  transfer  of  the  shares  on  the 
transfer  book  of  the  bank  under  Laflin's  blank  powers  of  attorney, 
and  who  contemporaneously  made  the  entries  on  the  private  books  of 
the  bank,  which  showed  that  Britton  had  been  paid  for  the  shares 
out  of  the  general  funds  of  the  bank,  and  had  acknowledged  that  he 
held  the  shares  as  the  trustee  of  the  bank. 

The  controlling  question  in  the  case  is  whether  Mr.  Laflin  is 
affected  with  constructive  notice  in  one  or  the  other  of  these  modes. 
The  solution  of  this  question,  in  its  turn,  depends  upon  the  nature 
and  extent  of  the  right  of  a  shareholder  in  a  national  banking  associ- 
ation to  transfer  his  shares,  and  also  upon  the  elements  or  requisites 
of  a  completed  transfer,  by  which  is  meant  such  a  transfer  as  shall 
release  the  transferrer  from  liability  to  the  bank,  its  stockholders, 
and  creditors. 

In  considering  these  questions,  our  first  proposition  is  that,  under 
the  national  banking  act,  a  shareholder  has  the  unrestricted  right  to 
make  an  out-and-out  bona  fide  and  valid  sale  and  transfer  of  his 
shares  to  any  person  or  corporation  capable  in  law  of  taking  and 
holding  the  same,  and  of  assuming  the  transferrer's  liability  in  re- 
spect thereto. 

The  right  to  transfer  shares  in  a  corporation  is  usually  recognized 
or  given  in  express  terms  in  the  charter  or  constituent  act,  which 
also,  not  unfrequently,  prescribes  the  manner  in  which  the  transfer 
shall  be  made.  The  capital  stock  of  a  corporation  is  invariably  di- 
vided into  shares  of  a  fixed  amount,  for  the  purpose,  among  others, 
of  allowing  it  to  be  readily  transferred.  In  an  ordinary  partnership 
the  consent  of  all  the  partners  to  the  admission  or  retirement  of  a 
member  is  necessary,  and  every  such  change  involves  the  dissolution 
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of  the  old  and  the  formation  of  a  new  partnership.  But  in  incorpo- 
rated companies  this  is  different.  Indeed,  it  is  one  of  the  leading 
objects  of  an  incorporated  body  to  avoid  the  operation  and  effect  of 
this  doctrine  of  the  law  of  partnership.  Accordingly,  in  this  coun- 
try shares  in  corporations  are  universally  bought  aiid  sold  without 
reference  to  the  consent  of  the  other  shareholders. 

The  restrictions  on  the  right  bona  fide  to  sell  and  transfer  shares 
must  be  found  in  express  legislative  enactments  or  in  authorized  by- 
laws. The  national  banking  act  (Rev.  Stats,  sec.  6139),  by  provid- 
ing that  shares  shall  "  be  transferable  on  the  books  of  the  association 
in  such  manner  as  may  be  prescribed  in  the  by-laws  or  articles  of  the 
association,"  recognizes  the  right  of  the  shareholder  to  transfer  his 
shares.  There  is  nothing  peculiar  in  this  provision.  A  similar  pro- 
vision is  found  in  nearly  all  the  incorporating  acts  and  charters  in 
this  country.  The  right  to  transfer  is  given  or  implied  in  the  sec- 
tion just  referred  to  (Rev.  Stats,  sec.  6139),  and  that  right  the  asso- 
ciation cannot  take  away  or  defeat.  It  contemplates  a  transfer  on  the 
books  of  the  association,  and  all  that  the  association  is  authorized  to  do 
is  to  prescribe  the  manner  in  which  the  transfers  shall  be  made 'on  its 
books.  There  is  here  no  limitation  whatever  upon  the  right  of  trans- 
fer, and  none  exists  except  such  as  is  implied  from  the  nature  of  the 
transaction  or  from  other  provisions  of  the  act.  Another  section 
(Rev.  Stats,  sec.  6201)  prohibits  the  bank  from  dealing  in  its  own 
shares.  This  implies  a  restriction  on  the  shareholder  in  selling  his 
shares  to  the  bank  itself,  or  to  a  known  trustee  for  the  bank.  And 
a  shareholder  cannot  transfer  his  shares  colorably,  and  thereby  cease 
to  be  a  shareholder  as  respects  creditors  and  other  shareholders  who 
would  be  injured  by  the  transfer.  There  may  also  be  an  implied 
prohibition  against  the  right  to  transfer  shares  to  an  infant  or  person 
not  capable  in  law  of  assuming  the  liabilities,  as  well  as  enjoying 
the  rights,  of  the  transferrer  of  the  shares  in  respect  thereto,  but  we 
have  no  occasion  to  determine  this  point.  Rev.  Stats,  sec.  6139; 
compare  lb.  sec.  5162  ;  Weston's  Case  (Law  Rep.  5  Ch.  614,  620). 
And,  on  general  principles,  there  may  also  be  an  implied  prohibition 
against  the  transfer  of  shares  to  a  pauper  or  man  of  straw  or  insol- 
vent person,  for  the  fraudulent  purpose  of  escaping  liability,  —  but 
this  is  a  matter  that  need  not  now  be  considered. 

Subject,  however,  to  such  prohibitions  and  limitations,  the  right 
of  the  shareowner  to  make  an  actual  and  bona  fide  sale  and  transfer 
of  his  shares  to  any  person  capable  in  law  of  taking  and  holding  the 
same  and  of  assuming  the  liabilities  of  the  transferrer  in  respect 
thereto,  is  plainly  deducible  from  the  national  banking  act  itself. 
But  if  any  doubt  could  exist  on  this  subject,  it  would  be  removed  by 
the  judicial  decisions  construing  the  provisions  of  the  banking  act 
in  this  regard  and  similar  provisions  in  other  legislative  enactments. 

In  The  JBoJik  v.  Lanier  (11  Wall.  369),  arising  under  the  national 
banking  act,  it  was  expressly  held  by  the  Supreme  Court  of  the  United 
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States  that  the  owner  of  shares  in  a  national  bank  may  transfer  the 
same  by  an  assignment  and  delivery  of  the  certificates,  and  the  trans- 
feree may  compel  the  bank  to  register  the  transfer  on  its  books. 
The  learned  justice  who  delivered  the  opinion  of  the  court  in  that 
case,  after  speaking  of  the  additional  value  given  to  this  species  of 
property  by  reason  of  its  transferable  quality,  says ;  "  Whoever  in  good 
faith  buys  the  stock  and  produces  to  the  corporation  the  certificates, 
regularly  assigned,  with  power  to  transfer,  is  entitled  to  have  the 
stock  transferred,"  even  if  the  transferrer  is  the  debtor  of  the  bank. 
The  duty  of  the  bank  to  make  the  transfer  in  such  a  case  is  held  to 
be  a  corporate  duty,  in  respect  of  which  the  bank  is  liable  for  the 
wrongful  acts  and  omissions  of  its  officers. 

It  "was  urged  in  the  argument  at  the  bar  in  the  present  case  that 
the  provision  that  the  shares  should  "be  transferable  on  the  books  of 
the  bank  "  gave  the  directors  of  the  bank  the  power  to  approve  or 
disapprove  of  any  given  transfer  of  shares,  and  to  register  or  refuse 
to  register  the  same,  as  in  their  judgment  the  interests  of  the  bank 
or  of  the  other  stockholders  might  require.  Such,  however,  is  not 
the  object  of  this  very  common  provision  in  charters  and  acts  of  in- 
corporation. The  purpose  of  requiring  a  transfer  on  the  books  of 
the  bank  is  that  the  bank  may  know  who  are  the  shareholders,  and 
as  such  entitled  to  vote,  receive  dividends,  etc.,  and  for  the  protec- 
tion of  bona  fide  purchasers  of  the  shares,  and  of  creditors  and  per- 
sons dealing  with  the  bank.  That  such  is  the  meaning  of  the  provision 
in  question,  and  that  it  does  not  restrict  the  right  of  the  owner  to 
transfer  his  stock  or  clothe  the  corporation  with  the  power  to  refuse 
to  register  bofiafide  transfers,  is  settled  beyond  all  question  by  nu- 
merous decisions  in  the  English  and  the  Federal  and  State  Courts. 
Black  V.  Zacharie  (3  How.  483);  Union  iBank  v.  Laird  (2  Wheat. 
390);  Webster  v.  Upton  (1  Otto,  65,  71);  Bank  v.  Lanier  (11  Wall. 
369) ;  St.  Louis,  etc.  Insurance  Co.  v.  Goodfellow  (9  Mo.  149) ;  Chou- 
teau Spring  Co.  v.  Harris  (20  Mo.  382);  Moore  v.  Bank  (62  Mo. 
377);  Hill  v.  Pine  Biver  Bamk  (45  N.  H.  300);  Re  London,  etc. 
Telegraph  Go.  (Law  Eep.  9  Eq.  653). 

The  general  subject  of  the  tight  to  transfer  shares  has  been  much 
discussed  in  the  cases  in  England  arising  under  the  various  com- 
panies acts.  Some  of  these  acts  give  the  directors  express  power  to 
refuse  to  assent  to  or  register  transfers  of  shares,  and  some  do  not. 
The  result  of  the  English  cases  is  that  the  directors  cannot  refuse  to 
register  a  bona  fide  transfer  of  stock  unless  the  power  to  do  so  is  ex- 
pressly given  in  the  act  of  Parliament  or  the  articles  of  association. 
The  leading  authority  on  this  point  is  Weston's  Case  (Law  Rep.  4 
Ch.  20).  See,  also,  'Gilbert's  Case  (lb.  5  Ch.  559).  In  Weston's 
Case,  Lord  Justice  Page  Wood,  in  considering  this  subject,  said:  — 

"  I  have  always  understood  tha;t  many  persons  enter  these  companies 
for  the  very  reason  that  they  are  not  like  ordinary  partnerships  from 
which  members  can  retire  at  once,  and  free  themselves  from  respon- 
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sibility  at  any  time  they  please,  by  going  into  the  market  and  dis- 
posing of  and  transferring  their  shares,  without  the  consent  of 
directors  or  shareholders,  or  anybody,  provided  only  it  is  a  bona  fide 
transaction;  by  which  I  mean  an  out-and-out  disposal  of  the  prop- 
erty, without  retaining  any  interest  in  them.  But  if  it  is  desired  by 
a  company  that  such  unlimited  power  of  assignment  shall  not  exist, 
then  a  clause  is  inserted  in  the  articles,  by  which  the  directors  have 
powers  of  rejection  of  members,  Shortridge  v.  Bosanquet  (16  Beav. 
84),  which  went  to  the  House  of  Lords,  was  a  case  of  that  kind.  In 
the  absence  of  any  such  restriction  I  think  it  is  perfectly  plain  that 
the  Companies  Act  of  1862,  in  the  22d  section,  gives  a  power  of  trans- 
ferring shares.  I  think  there  is  no  such  power  given  to  the  share- 
holders, and  that  the  shares  are  at  once  transferable  under  the  statute, 
unless  something  is  found  to  the  contrary  in  the  articles  of  associa- 
tion. ...  It  would  be  a  very  serious  thing  for  the  shareholders  in 
one  of  these  companies  to  be  told  that  their  shares,  the  whole  value 
of  which  consists  in  their  being  marketable  and  passing  freely  from 
hand  to  hand,  are  to  be  subject  to  a  clause  of  restriction  which  they 
do  not  find  in  the  articles.  And,  I  may  add,  that  if  we  were  to  hold 
that  such  powers  were  vested  in  the  directors,  it  would  be  a  very 
serious  thing  for  them,  and  would  impose  upon  them  much  more 
onerous  duties  than  any  which  are  really  imposed  upon  them  by  this 
clause." 

In  Gilbert's  Case  (Law  Rep.  5  Ch.  559),  Lord  Justice  Giffard  said : 
"  I  agree  that,  according  to  Weston's  Case,  and  according  to  what  I 
have  already  considered  to  be  the  law,  there  is  no  inherent  power  in 
the  directors,  apart  from  the  provisions  of  the  articles  of  association, 
to  refuse  to  register  a  proper  and  valid  transfer,  if  that  proper  and 
valid  transfer  is  submitted  to  them," 

And  although  there  is  express  power  to  the  directors  to  refuse  to 
assent  to  or  register  a  transfer,  this  power  must  be  exercised  in  a 
reasonable  manner  and  bona  fide,  and  they  must  have  some  valid  and 
lawful  reason  for  refusing  to  register.  JSx  parte  Penny  (Law  Kep. 
8  Ch.  446);  Nation's  Case  (lb,  3  Eq.  77);  Fyfe's  Case  (lb.  9  Eq. 
589);  Alle7i's  Case  (lb.  16  Eq.  449;  lb.  569);  Weston's  Case  (lb.  5 
Ch.  614,  620);  Ex  parte  Elliott  (lb.  2  Ch.  104).  In  a  case  where 
the  directors  had  power  to  approve  or  reject  the  transfer  of  shares, 
one  of  the  vice-chancellors,  speaking  of  the  right  of  a  shareowner 
to  dispose  of  his  shares,  said  :  "  One  of  the  incidents  [of  this  class 
of  property]  is  the  right  to  transfer  it,  —  a  right  to  make_  a  pres- 
ent and  complete  transfer  of  it.  It  is  the  duty  of  the  directors 
to  receive  and  register  the  transfer,' or  to  furnish  some  [valid  and 
sufficient]  reason  for  refusing  to  transfer."  Re  Stranton,  etc.  (Law 
Rep.  16  Eq.  569,  per  Bacon^  Vice-Chancellor).  Similar  observations 
are  made  by  the  Supreme  Court  of  the  United  States  in  The  Bank  v. 
Lanier  (supra).  Mr.  Justice  Davis  there  said :  "The  power  to  trans- 
fer their  stock  is  one  of  the  most  valuable  franchises  conferred  by 


614  JOHNSON  V.   LAFLIN.  [CHAP.  XV. 

Congress.  ...  It  enhances  the  value  of  the  stock.  Although  neither 
in  form  nor  character  negotiable  paper,  they  [the  share  certificates] 
approximate  to  it  as  nearly  as  possible." 

It  would  be  a  new,  and,  I  apprehend,  a  startling,  doctrine  to  pro- 
claim that  the  holder  of  shares  in  a  corporation,  where  the  only  pro- 
vision on  the  subject  of  transfers  was  one  requiring  them  to  be  made 
on  its  books,  had  no  right  to  make  a  complete  and  effectual  disposi- 
tion of  them  without  the  consent  of  the  directors  or  other  share- 
holders. No  such  power  over  the  right  of  transfer  has  been  given 
in  the  national  banking  act.  Such  a  power  is  so  capable  of  abuse, 
and  so  foreign  to  all  received  notions  and  the  universal  practice  and 
mode  of  dealing  in  these  stocks,  that  it  cannot,  in  the  absence  of  the 
legislative  expression,  be  held  to  exist. 

For  these  reasons,  and  upon  these  authorities,  the  proposition  must 
be  considered  as  established  that  a  shareowner  in  a  national  bank, 
while  it  is  a  going  concern,  has  the  absolute  right,  in  the  absence  of 
fraud,  to  make  a  bona  fide  and  actual  sale  and  transfer  of  his  shares 
at  any  time  to  any  person  capable  in  law  of  purchasing  and  holding 
the  same,  and  of  assuming  the  transferrer's  liabilities  in  respect 
thereto,  and  that  this  right  is  not,  in  such  cases,  subject  to  the  con- 
trol of  the  directors  or  other  stockholders. 

Our  second  proposition  is  that  Laflin  did  make  a  complete  and 
effectual  sale  and  transfer  of  his  shares  to  James  H.  Britton  indi- 
vidually, and  that,  as  to  Laflin,  it  was  not  a  sale  and  transfer  of  the 
stock  to  the  bank.  Laflin  sold  through  the  broker  or  agent,  Keleher, 
and  the  latter  dealt  with  Britton  as  an  individual,  without  knowledge 
that  Britton  intended  to  turn  over  the  shares  to  the  bank,  and  he  re- 
ceived in  payment  for  the  shares  the  personal  check  of  Mr.  Britton, 
and  delivered  to  him  at  the  same  time  the  certificates  of  stock  as- 
signed in  blank,  with  powers  of  attorney  in  blank  thereon  indorsed, 
authorizing  the  transfer  of  the  shares  on  the  books  of  the  blank. 

As  between  Laflin  and  Britton,  the  transfer  was  complete  by  the 
sale,  assignment,  delivery,  and  payment,  without  registration,  and 
this,  whether  it  gave  Britton  before  the  registration  the  legal  title 
to  the  shares  as  against  Laflin,  or  only  a  complete  equitable  title. 
Union  Bank  v.  Laird  (2  Wheat.  390) ;  Webster  v.  Upton  ( 1  Otto,  65, 
71);  Black  v.  Zacharie  (3  How.  483);  Bank  v.  Lanier  (11  Wall. 
369,  377) ;  Chouteau  Spring  Go.  v.  Harris  (20  Mo.  382) ;  Moore  v. 
Bank  (52  Mo.  377);  iVew  York,  etc.  Railroad  Co.  v.  Schuyler  (34 
N.  Y.  80) ;  McNeill  v.  Bank  (46  lb.  325) ;  Grimes  v.  Howe  (49  lb. 
17,  22);  Bank  of  Utioa  v.  Smalley  (2  Cow.  778);  Bank  of  Com- 
merce's Appeal  (73  Pa.  St.  59) ;  Ross  v.  Southwestern  Railroad  Co. 
(53  Ga.  614);  Hoppin  v.  Buffum  (9  R.  I.  513);  Bank  of  America  v. 
McNeil  (10  Bush  (Ky.),  54);  Davis  v.  Lee  (26  Miss.  605);  German 
Union  Assn.  v.  Sendemeyer  (50  Pa.  St.  67);  Leavitt  v.  Fisher  (4 
Duer,  1). 

That  the  transaction  is  complete  as  between  seller  and  purchaser 
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of  stock  by  the  assignment  and  delivery  of  the  certificate  assigned, 
with  the  power  to  transfer  and  the  receipt  of  payment,  is  fully  shown 
by  these  cases,  and  is  also  evident  from  the  fact  that  thereupon  the 
each  of  them  has  the  legal  right  to  have  a  transfer  of  the  shares 
made  on  the  books  of  the  bank.  The  seller  of  the  shares,  for  his 
protection  against  creditors  of  the  bank  in  case  of  insolvency,  may 
transfer  the  same  on  the  books  to  the  vendee,  the  purchase  being  the 
authority  to  the  seller  to  do  this.  Webster  v.  Upton  (1  Otto,  65,  71). 
And,  for  the  like  reason,  the  seller  of  shares  who  has  done  all  that 
is  necessary  to  enable  the  purchaser-  to  transfer  the  shares  on  the 
books,  may  file  a  bill  to  compel  the  vendee  to  record  the  transfer. 
Shaw  V.  Fisher  (2  DeG.  &  S.'ll);  Cheale  v.  Kenward  (3DeG.  &  J. 
27) ;  Wynne  v.  Price  (3  De  G.  &  S.  310) ;  Webster  v.  Upton  (1  Otto, 
65,  71).  So,  also,  the  vendee  of  the  shares,  where  the  vendor  has  done 
all  that  is  necessary  to  enable  the  transfer  to  be  registered,  may  for 
his  own  protection  compel  the  bank  to  register  the  transfer,  or  hold  it 
liable  in  damages  for  a  wrongful  refusal.  Bank  v.  Lanier  (11  Wall. 
369) ;  mil  V.  Pine  River  Bank  (45  M".  H.  300) ;  Bank  of  Utica  v. 
Smalleij  (2  Cow.  778) ;  Commercial  Bank  v.  KoHright  (22  Wend.  348). 
The  delivery  of  the  share  certificates  assigned  in  blank  and  blank 
transfers  will  entitle  the  bona  fide  vendee  to  have  the  transfer  regis- 
tered. "  Whoever  in  good  faith  buys  the  stock  and  produces  to  the 
corporation  the  certificates  regularly  assigned,  with  power  to  trans- 
fer, is  entitled  to  have  the  stock  transferred,"  Bank  v.  Lanier  (11 
Wall.  369,  per  Davis,  J.),  unless  there  exists  some  valid  and  legal 
reason  in  favor  of  the  bank  for  refusing  to  register  the  transfer,  as 
in  the  case  of  the  Union  Bank  v.  Laird  (2  Wheat.  390).  In  that 
case  the  charter  gave  the  bank  a  lien  for  the  shareholder's  debt  to 
it,  and  provided  that  "stock  shall  be  transferable  only  on  the  books 
of  the  bank."  Under  these  circumstances  the  bank  was  held  to  have 
a  lien  on  the  shares  to  secure  the  shareowner's  indebtedness  to  it, 
which  was  superior  to  the  right  of  the  unregistered  transferee  of  the 
stock.  Black  v.  Zacharie  (3  How.  483).  If  the  foregoing  proposi- 
tions are  sound,  Britton,  as  against  Laflin,  had  the  right  immedi- 
ately on  delivery  and  payment  to  register  the  transfer  of  the  shares, 
and  had  the  power  to  fill  up  the  blank  transfers  and  have  the  trans- 
fer registered.  Be  Tahite  Cotton  Co.  (Law  Rep.  17  Eq.  273) ;  Ger- 
man Union  Assn.  v.  Sendemeyer  (50  Pa.  St.  67) ;  Leavitt  v.  Fisher 
(4  Duer,  1);  Commercial  Bank  v.  Kortright  (22  Wend.  348). 
Nothing  more  was  required  to  be  done  by  Laflin  or  needed  to  enable 
Britton  to  make  his  title  complete.  And  Laflin  could  have  compelled 
Britton  to  register  the  transfer.  If  Laflin  had  proceeded  against 
Britton,  he  could  have  forced  him  to  have  accepted  a  transfer  of  the 
stock  in  his  own  name  or  in  the  name  of  some  person  capable  of  tak- 
ing and  holding  the  same.  Maxted  v.  Payne  (Law  Eep.  6  Ex.  132). 
It  would  have  been  no  answer  to  Laflin  for  Britton  to  have  said,  "  I 
bought  this  stock,  not  for  myself,  but  for  the  bank."    Laflin  could 
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have  rejoined,  "You  purported  to  act  for  yourself;  I  supposed  you 
were  so  acting,  and  you  had  no  authority,  and  could  have  had  none, 
to  act  for  the  bank." 

It  is  held  in  England,  under  the  Companies  Act,  that  the  transferrer 
of  shares  is  liable  to  be  treated  as  a  stockholder  until  he  transfers  to 
one  who  is  in  law  capable  of  holding  aad  liable  in  respect  of  the 
shares,  and  whose  purchase  is  registered,  unless,  perhaps,  where  the 
neglect  to  register  is  entirely  the  fault  of  the  corporation  or  its  offi- 
cers. Fijfe's  Case  (Law  Rep.  4  Ch.  768) ;  Lowe's  Case  (lb.  9  Eq, 
589) ;  Shropshire,  etc.  Railway  and  Canal  Co.  v.  The  Queen  (lb 
7  H.  L.  496,  51.3) ;  McEwen  v.  West  London  Wharves,  etc.  Co.  (lb 
6  Ch.  655) ;  Weston's  Case  (lb.  5  Ch.  614,  620) ;  Gooch's  Case  (lb.  8  Ch 
266);  Gilbert's  Case  (lb.  5  Ch.  669);  Master's  Case  (lb.  7  Ch.  292) 
Nickalls  V.  Merry  (lb.  7  H.  L.  630);  Symonds  Case  (lb.  5  Ch.  298) 
Heritage's  Case  (lb.  9  Eq.  6). 

Assuming,  without  deciding,  that  this  principle  applies  in  all  its 
force  under  the  national  banking  act,  if  Laflin  had  sold  to  an  infant, 
his  liability  would  remain,  notwithstanding  the  transfer  was  regis- 
tered. Nickalls  v.  Merry  (Law  Rep.  7  H.  L.  530);  Symonds'  Case 
(lb.  5  Ch.  298).  If  he  had  sold  to  the  bank,  he  would  remain  prima 
facie,  if  not  actually,  liable,  if  the  bank  should  so  elect.  And  if  the 
seller  of  shares  remains  liable  under  the  national  banking  act  until 
there  is  a  registered  valid  transfer,  —  that  is,  until  some  person  suc- 
ceeds to  the  stock  who  is  capable  of  holding  it  and  liable  in  respect 
to  it,  —  this  principle  will  not  make  Laflin  liable  under  the  facts  of 
the  present  case.  Here  the  transfer  was  registered,  but  Britton,  in- 
stead of  registering  it  in  his  Own  name,  as  it  was  his  duty  towards 
Laflin  to  do,  registered  it  in  his  name  as  "trustee,"  without  Laflin's 
knowledge.  But  the  act  (Rev.  Stats,  sec.  5152)  authorizes  the  hold' 
ing  of  stock  by  a  trustee.  If  Laflin,  in  order  to  relieve  himself  of 
liability,  is  bound  to  see  the  transfer  of  the  Stock  registered,  the 
registry  actually  made  would  not  charge  him  with  Constructive  no- 
tice that  the  bank  was  in  reality  the  cestui  que  trust. 

Britton  is  responsible  personally,  inasmuch  as  he  had  no  authority 
to  act  for  the  bank,  and  as  there  is  no  cestui  que  trust  who  is  liable. 
He  is  liable  for  the  unauthorized  investment  and  use  of  the  trust 
moneys  of  the  bank,  and  can  be  compelled  to  refund  it.  Great  EaS'- 
tern  Railway  Co.  v.  Turner  (Law  Rep.  8  Ch.  149).  If  it  becomes 
necessary  to  assess  the  Stockholders,  he  will  be  estopped  to  say  that 
he  is  not  individually  responsible,  since  he  was  not  acting  by  author- 
ity of  any  cestui  que  tfust  capable  of  taking  and  holding  the  shares. 
If  the  sale  of  this  Stock  had  been  registered  to  Britton  individually, 
it  Is  clear  that  Laflin  would  not  have  been  liable  to  the  bank  or  its 
creditors ;  and,  as  the  matter  now  Stands,  the  bank  and  its  creditors 
have  every  right  and  remedy  against  Brittoli  which  they  would  have 
had  if  the  shares  had  been  transferred  to  him  individually  instead  of 
to  him  as  "trustee." 
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Our  third  proposition  is  that  Laflin  is  not  liable  because  the  money- 
received  for  the  stock  was  unlawfully  taken  by  Britton  from  the 
bank.  The  reason  for  this  conclusion  is  that  Laflin  parted  with 
value,  —  with  his  shares,  with  his  power  of  control  over  them,  and 
the  right  to  sell  them  to  others,  —  and  had  no  notice  at  or  prior  to 
the  consummation  of  the  transaction  that  Britton  was  acting  ultra 
vires,  and  intended  to  misappropriate  the  funds  of  the  bank.  If  he 
had  dealt  directly  with  the  bank,  or  if  he  or  his  agent  had  known 
what  took  place  inside  the  counter  before  the  transaction  with  Britton 
had  been  completed,  he  would  have  been  liable. 

It  is  urged  by  the  receiver's  counsel  that  Laflin  had  constructive 
notice.  Mr.  Shields,  in  his  argument,  bases  Laflin's  liability  on  the 
proposition  that,  being  a  shareholder  in  the  bank,  he  is  charged 
with  constructive  notice  of  the  condition  of  the  bank,  and  of  what 
was  done  by  the  president  in  violation  of  law  and  of  his  oflftcial  duty 
in  respect  of  these  shares.  I  admit  that  if,  in  a  transaction  directly 
with  the  bank,  he  had  received  moneys  to  which  he  was  not  entitled, 
he  could  be  made  to  pay  back  the  same,  irrespective  of  the  question 
of  knowledge  on  his  part.  Curran  v.  Arkansas  (15  How.  304); 
Railroad  Co.  v.  Howard  (7  Wall.  392).  But  it  is  to  be  remembered 
in  this  case  that  Laflin  is  sought  to  be  made  liable  in  respect  of  the 
sale  and  transfer  of  his  shares,  which  sale  and  transfer  he  had  the 
perfect  right  to  make,  if  he  acted  bona  fide;  and  he  has  the  same 
right  to  sell  his  shares  to  another  shareholder  that  he  would  have  to 
sell  them  to  a  pe'rson  not  a  shareholder.  Even  directors  have  the 
right  to  make  a  bona  fide  sale  of  their  shares,  and  thus  get  rid  of  lia- 
bility, if  they  pursue  the  articles  or  charter,  and  take  no  advantage 
of  their  position  and  commit  no  fraud.  Gilbert's  Case  (Law  Rep. 
5  Ch.  559) ;  Ex  parte  Littledale  (lb.  9  Oh.  257).  And  shareholders, 
in  the  exercise  of  their  right  to  transfer  shares,  are  not  bound,  it 
seems,  to  take  notice  of  irregularities  on  the  part  of  the  directors  in 
respect  to  the  transfer  of  shares.  Bargate  v.  Shortridge  (Law  Rep. 
5  H.  L.  297,  323)  ;  Taylor  v.  Hughes  (2  Jo.  &  Lat.  24)  ;  Ex  parte 
Bagge  v.  North  Coal  Co.  (13  Beav.  162).  Nor  are  the  directors,  it 
seems,  much  less  shareholders,  in  the  transfer  of  their  stock,  bound 
to  take  notice  of  the  books  of  account  of  the  company.  Cartmell's 
Case  (Law  Rep.  9  Ch.  691);  Hill  v.  Manchester,  etc.  Co.  (2  Nev.  & 
M.  673;  5  Barn.  &  Ad.  874) ;  Haynes  v.  Brown  (36  N.  H.  568). 

We  are  of  opinion,  therefore,  that  the  sale  and  transfer  of  the 
stock,  as  between  Laflin  and  Britton,  was  complete  as  soon  as  the 
stock  was  delivered,  assigned  in  blank,  with  the  power  to  transfer, 
and  payment  received;  and  that  what  Britton,  without  Laflin's 
knowledge,  afterwards  did,  although  on  the  same  day,  in  transfer- 
ring the  shares  to  himself  as  trustee  for  the  bank,  and  in  reimbursing 
himself  out  of  the  funds  of  the  bank,  could  not  retroact  upon  Laflin, 
whose  status  had  already  been  fixed,  and  whose  rights  had  already 
been  acquired.     Bank  of  America  v.  McNeil  (10  Bush,  54,  58). 
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Mr.  Henderson's  argument  for  the  receiver  went  mainly  upon  the 
ground  that  Lafiin  was  chargeable,  through  Mr.  Girault,  with  con- 
structive notice  of  Britton's  wrongful  acts  in  the  purchase  of  these 
shares,  and  in  the  use  of  the  bank's  money  to  reimburse  himself 
therefor. 

This  argument  rests  upon  these  propositions:  That  the  sale  was 
not  complete  until  the  transfer  was  registered;  that,  in  making  the 
transfer,  Girault,  although  acting  under  Britton's  directions,  was 
solely  Laflin's  agent  (by  virtue  of  his  inserting  his  name  in  the  blank 
power  of  attorney) ;  and  that,  inasmuch  as  Girault  knew  of  Britton's 
acts  in  directing  the  transfer  for  the  benefit  of  the  bank,  and  in  pay- 
ing himself  for  the  purchase-money  out  of  the  general  means  of  the 
bank,  the  law  imputes  this  knowledge  to  Mr.  Lafiin.  The  first 
branch  of  this  proposition  is  inconsistent  with  the  one  which  we 
have  above  attempted  to  maintain,  viz.,  that  the  transaction  between 
Lafiin  and  Britton  was  complete  without  registration  of  the  transfer, 
and  that  it  is  equally  complete  as  to  the  bank,  unless  the  bank  had 
some  valid  reason  for  refusing  to  register  the  transfer.  Britton  had 
the  right  to  register  the  purchase  in  his  own  name.  He  was  in  good 
credit  with  the  bank,  and  in  the  community.  He  was  not  then 
known  to  be  insolvent,  —  indeed,  it  is  not  shown  by  the  proofs  that 
he  is  now  insolvent.  Lafiin  could  have  cojnpelled  him  to  register 
the  transfer  in  his  own  name.  In  the  eye  of  the  law,  the  transfer  to 
Britton  as  "trustee"  is  a  transfer  to  Britton  individually;  for,  as 
above  shown,  Britton  could  not  set  up  his  ultra  vires  acts  to  defeat 
his  personal  responsibility.  Ashhurst  v.  Mason  (Law  Eep.  20  Eq. 
225)  ;  Ex  parte  Littledale  (lb.  9  Ch.  26).  If  Lafiin  had  a  completed 
right,  immediately  on  receiving  payment  for  the  shares,  to  have 
Britton  register  the  transfer  of  the  shares,  and  if,  immediately  on 
such  payment,  Britton  had  the  right  to  register  the  transfer  to  him- 
self, and  if  the  bank  could  not  have  resisted  Laflin's  application  to 
compel  a  registration  of  the  transfer  to  Britton,  it  is  obvious  that 
notice  subsequently  received  by  Lafiin  personally,  or  through  an 
agent,  would  be  immaterial. 

If  this  view  is  sound,  it  is  unnecessary  to  decide  the  further  ques- 
tion, whether  Girault,  in  consequence  of  his  relations  to  Britton,  and 
the  fact  that  he  acted  as  his  servant,  and  implicitly  obeyed  his  direc- 
tions, is  to  be  regarded,  in  making  the  formal  act  of  transfer  on  the 
books,  as  the  agent  of  Lafiin,  in  such  sense  that  knowledge  acquired 
by  him  from  Britton  is  to  be  imputed  to  Lafiin.  It  deserves  consid- 
eration, whether,  under  the  circumstances,  Girault  was  Laflin's.  agent, 
so  as  constructively  to  affect  Laflin  with  notice  of  what  was  being 
done,  not  in  the  necessary  or  lawful  execution  of  his  authority,  but 
in  violation  of  that  authority,  and  in  hostility  to  his  rights,  as  well 
as  those  of  the  bank.  These  are  the  positions  taken  by  Mr.  Slay  back 
in  Mr.  Laflin's  behalf,  and  they  certainly  have  great  force.  For  in 
this  view,  if  the  name  of  some  one  outside  the  bank,  having  no  knowl- 


CHAP.  XV.]  JOHNSON  V.   LAFLIN.  619 

edge  of  what  was  going  on  inside  the  bank,  had  been  filled  in  by 
Britton  as  the  attorney  to  make  the  transfer,  or  if  Britton  had  filled 
in  his  own  name,  Laflin  would  not  be  liable.  It  is  certainly  ex- 
tremely narrow  ground  to  make  Laflin 's  liability  depend  upon  the 
accident  whose  name  shall  be  used  to  make  the  formal  transfer,  and 
upon  what  knowledge  of  the  interior  working  of  the  bank  such  per- 
son may  happen  to  possess,  especially  in  view  of  the  custom  to  trans- 
fer stock  in  blank  through  many  hands  before  any  registry  is  made. 

It  was  strongly  urged  at  the  bar  by  Mr.  Henderson,  for  the  re- 
ceiver, that  the  foregoing  views  of  the  right  of  the  shareholder  to 
transfer  his  shares  will  have  the  effect  to  permit  transfer  to  persons 
not  able  to  respond  to  the  double  liability  imposed  on  shareholders, 
and  thus  work  an  injury  to  the  solvent  shareholders  and  to  creditors. 
But  we  must  hold  to  the  absolute  right  of  the  shareowner  to  trans- 
fer his  stock  in  good  faith,  or  the  alternative  that  the  directors  may 
have  the  right  to  refuse  their  assent  to  such  transfer,  thus  putting  a 
shareholder  in  their  power.  Not  a  syllable  can  be  found  in  the 
banking  act  giving  the  directors  such  a  power ;  while,  on  the  other 
hand,  the  right  to  transfer  shares  is  expressly  recognized.  If  it  is 
desirable  for  the  security  of  the  shareholders  or  creditors  that  the 
existing  members  should  through  the  directors  have  a  veto  on  the 
right  of  a  shareholder  to  transfer  his  shares,  such  a  power  must  be 
plainly  conferred.  It  has  not  been  given,  and  cannot,  therefore,  be 
held  to  exist. 

It  is  proper  to  remark,  in  order  to  preclude  erroneous  inferences 
from  the  views  here  maintained,  that  it  is  probable  that  the  unre- 
stricted right  of  transfer  has  reference  to  transfers  in  solvent  and 
going  concerns,  and  is  not  intended  to  enable  shareholders  to  escape 
from  liability  where  the  association  has  committed  an  act  of  insolv- 
ency, or  has  ceased  to  be  a  going  concern.  Allin's  Case  (Law  Rep. 
16  Eq.  449,  per  Lord  Chancellor  Selborne)  ;  ChappelVs  Case  (lb. 
6  Ch.  902).  While  we  maintain  the  right  of  a  shareholder  to  dispose 
of  his  shares  absolutely,  by  an  out-and-out  sale  and  registered  trans- 
fer, and  thus  escape  liability,  provided  the  sale  is  made  bona  fide, 
and  the  purchaser  is  in  law  capable  of  assuming  the  liabilities  of  the 
transferrer,  yet  this  does  not  involve  the  right  to  transfer  shares  for 
a  fraudulent  purpose,  or  under  circumstances  which  the  transferrer 
knows  will  make  the  transfer,  if  it  is  sustained,  work  a  fraud  upon 
the  other  shareholders,  or  upon  the  creditors  of  the  bank. 

The  result  is>  that  there  must  be  a  decree  dismissing  the  bill  as  to 
Laflin,  and  'as  the  bill  is  not  framed  for  separate  relief  against  Brit- 
ton, dismissing  the  same  as  to  him  also,  but  without  prejudice. 

Bill  dismissed. 
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McNeil  v.  bank. 

(46  N.  Y.  325.    1871.) 

Appeal  from  a  judgment  of  the  General  Term  in  the  fourth  dis- 
trict, affirming  a  judgment  entered  in  Montgomery  County,  in  favor 
of  the  plaintiff  on  the  report  of  a  referee. 

The  action  was  brought  to  compel  the  surrender  to  the  plaintiff  of 
134  shares  of  the  capital  stock  of  the  First  National  Bank  of  St. 
Johnsville,  -which  had  been  acquired  by  the  appellant  in  the  follow- 
ing manner :  — 

In  November,  1866,  the  plaintiff,  then  being  the  owner  of  the 
shares  in  question,  had  an  account  with  Goodyear  Brothers  &  Durant, 
of  the  city  of  New  York,  stock  brokers,  relating  to  other  stocks, 
which  they  had  purchased  and  were  carrying  fpr  him.  For  the  pur- 
pose of  securing  any  balance  which  might  have  become  due  them  on 
that  account,  the  plaintiff  delivered  to  and  left  with  them,  the  certi- 
ficates of  the  134  shares  in  dispute,  with  a  blank  assignment,  and 
power  of  attorney  to  transfer  indorsed  thereon,  signed  by  the  plain- 
tiff, in  the  following  words:  — 

For  value  received,  the  undersigned  hereby  assigns  and  transfers  unto 
shares  of  the  capital  stock  of  the  First  National  Bank  of  St.  Johnsville, 
and  do  hereby  constitute  and  appoint  true  and  lawful  attorney,  irre- 

vocable for  and  name  and  behalf,  to  make   and   execute   all 

necessary  acts  of  assignment  and  transfer  required  by  the  regulations  and  by- 
laws of  said  bank. 

In  witness   whereof,  I  have  hereunto   set  my  hand  and   seal,   this 
day  of 

(Signed)  B.  McNeil. 

Sealed  and  sworn  in  presence  of 

On  the  18th  of  June,  1868,  at  the  city  of  New  York,  the  appellant, 
at  the  request  of  Goodyear  Brothers  &  Durant,  paid  the  sum  of 
$45,135  to  Fred.  Butterfield,  Jacobs  &  Co.,  receiving  from  them 
certain  securities,  including  the  certifieate  and  power  for  the  134 
shares  in  question,  which  had  been  previously  pledged  by  Goodyear 
Brothers  &  Durant  to  Fred.  Butterfield,  Jacobs  &  Co. 

Goodyear  Brothers  &  Co.  were  at  that  time  insolvent,  and  indebted 
to  the  appellant.  In  pledging  the  plaintiff's  shares,  they  had  acted 
without  actual  authority  from  him,  and  without  his  kiiowledge.  He 
was  indebted  to  them,  on  the  acount  for  which  the  shares  were 
pledged  to  them,  in  the  sum  of  |3,000,  with  interest  from  December 
1,  1866;  but  the  account  had  not  been  rendered,  or  any  demand 
made. 
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The  appellant,  at  the  time  of  receiving  the  shares,  had  no  knowl- 
edge of  the  plaintiff's  interest  therein. 

The  cashier  of  the  appellant,  within  a  few  days  after  receiving  the 
certificate,  assignment,  and  power,  filled  in  the  blank  in  the  assign- 
ment and  power  with  "I.  H.  Stout,  cashier.  Tenth  National  Bank, 
New  York,  one  hundred  and  thirty-four,"  and  dated  the  same  the 
19th  day  of  June,  1868,  and  sent  the  scrip  to  the  First  National 
Eank  of  St.  Johnsville,  for  the  purpose  of  having  the  shares  trans- 
ferred on  the  books  accordingly;  but  such  transfer  was  prevented  by 
an  order  of  injunction  in  this  action. 

The  plaintiff  demanded  of  the  appellant  a  surrender  of  the  scrip, 
on  payment  of  the  balance  due  by  him  to  G-oodyear  Brothers  & 
Durant;  which  demand  was  refused. 

The  value  of  the  shares  was  $17,420.  The  balance  of  the  advance 
made  by  the  appellant  thereon  ($45,135,  less  the  proceeds  of  the 
other  securities  received  therewith,  f29,916.19)  was  fl5,219.81, 
besides  interest. 

When  the  certificate  and  power  came  to  the  possession  of  the 
appellant,  they  bore  the  proper  revenue  stamp,  duly  cancelled  with 
the  stamp  of  Goodyear  Brothers  &  Durant,  and  the  name  of  Ch. 
Goodyear  as  subscribing  witness  to  the  power.  The  referee 
found,  tha,t  when  the  plaintiff  delivered  them,  they  were  not 
stamped  or  witnessed,  and  that  the  plaintiff  had  never  authorized 
those  acts. 

The  referee  found  in  favor  of  the  plaintiff,  and,  in  conformity  with 
his  report,  a  judgment  was  entered,  requiring  a  surrender  of  the  scrip 
to  the  plaintiff,  on  payment  by  him  of  the  ■fS,  000  and  interest  due 
by  him  to  Goodyear  Brothers  &  Durant. 

This  judgment  was  affirmed  at  General  Term.,  and  an  appeal 
taken  to  the  late  Court  of  Appeals,  where  after  argument  that  court 
was  divided  and  a  re-argument  ordered.  The  case  now  comes  up  on 
the  re-argument. 

Eapallo,  J. :  — 

The  pledge  of  the  plaintiff's  shares  by  his  brokers,  for  a  larger 
sum  than  the  amount  of  their  lien  thereon,  was  a  clear  violation  of 
their  duty,  and  excess  of  their  actual  power.  And  if  the  effect  of 
the  transaction  was  merely  to  transfer  to  the  appellant,  through 
Fred.  Butterfield,  Jacobs  &  Co.,  the  title  or  interest  of  Goodyear 
Brothers  &  Durant  in  the  shares,  the  judgment  appealed  from  was 
right. 

It  must  be  conceded,  that  as  a  general  rule,  applicable  to  property 
other  than  negotiable  securities,  the  vendor  or  pledgor  can  convey 
no  greater  right  or  title  than  he  has.  But  this  is  a  truism,  predica- 
ble  of  a  simple  transfer  from  one  party  to  another  where  no  other 
■element  intervenes.  It  does  not  interfere  with  the  well-established 
principle,  that  where  the  true  owner  holds  out  another,  or  allows 
him  to  appear,  as  the  owner  of,  or  as  having  full  power  of  disposi- 
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tion  over  the  property,  and  innocent  third  parties  are  thus  led  into 
dealing  with  such  apparent  owner,  they  will  be  protected.  Their 
rights  in  such  cases  do  not  depend  upon  the  actual  title  or  authority 
of  the  party  with  whom  they  deal  directly,  but  are  derived  from 
the  act  of  the  real  owner,  which  precludes  him  from  disputing,  as 
against  them,  the  existence  of  the  title  or  power  which,  through 
negligence  or  mistaken  confidence,  he  caused  or  allowed  to  appear  to 
be  vested  in  the  party  making  the  conveyance.  Pickering  v.  Busk 
(15  East,  38)  ;  Gregg  v.  Wells  (10  Adol.  &  El.  90) ;  Saltus  v.  Everett 
(20  Wend.  268,  284);  Mowrey  v.  Walsh  (8  Cow.  238);  Boot  v. 
French  (13  Wend.  570). 

The  true  point  of  inquiry  in  this  case  is,  whether  the  plaintiff  did 
confer  upon  his  brokers  such  an  apparent  title  to,  or  power  of  dis- 
position over  the  shares  in  question,  as  will  thus  estop  him  from  as- 
serting his  own  title,  as  against  parties  who  took  bona  fide  through 
the  brokers. 

Simply  intrusting  the  possession  of  a  chattel  to  another  as  deposi- 
tary, pledgee,  or  other  bailee,  or  even  under  a  conditional  executory 
contract  of  sale,  is  clearly  insufficient  to  preclude  the  real  owner 
from  reclaiming  his  property,  in  case  of  an  unauthorized  disposition 
of  it  by  the  person  so  intrusted.  Ballard  v.  Burgett  (40  N.  Y.  R. 
314).  "  The  mere  possession  of  chattels,  by  whatever  means  acquired, 
if  there  be  no  other  evidence  of  property  oi  authority  to  sell  from 
the  true  owner,  will  not  enable  the  possessor  to  give  a  good  title." 
Per  Denio,  J.,  in  Govill  v.  Hill  (4  Den.  323). 

But  if  the  owner  intrusts  to  another,  not  merely  the  possession  of 
the  property,  but  also  written  evidence,  over  his  own  signature,  of 
title  thereto,  and  of  an  unconditional  power  of  disposition  over  it, 
the  case  is  vastly  different.  There  can  be  no  occasion  for  the  de- 
livery of  such  documents,  unless  it  is  intended  that  they  shall  be 
used,  either  at  the  pleasure  of  the  depositary,  or  under  contingencies 
to  arise.  If  the  conditions  upon  which  this  apparent  right  of  con- 
trol is  to  be  exercised,  are  not  expressed  on  the  face  of  the  instru- 
ment, but  remain  in  confidence  between  the  owner  and  the  depositary, 
the  case  cannot  be  distinguished  in  principle  from  that  of  an  agent, 
who  receives  secret  instructions  qualifying  or  restricting  an  appar- 
ently absolute  power. 

In  the  present  case,  the  plaintiff  delivered  to  and  left  with  his 
brokers,  the  certificate  of  the  shares,  having  indorsed  thereon  the 
form  of  an  assignment,  expressed  to  be  made  "for  value  received," 
and  an  irrevocable  power  to  make  all  necessary  transfers.  The  name 
of  the  transferee  and  attorney,  and  the  date,  were  left  blank.  This 
document  was  signed  by  the  plaintiff,  and  its  effect  mast  be  now 
considered. 

It  is  said  in  some  English  cases,  that  blank  assignments  of  shares 
in  corporations  are  irregular  and  invalid,  but  that  opinion  is  ex- 
pressed in  cases  where  the  shares  could  only  be  transferred  by  deed 
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under  seal,  duly  attested,  and  is  placed  upon  the  ground  that  a  deed 
cannot  be  executed  in  blank. 

Without  referring  to  the  American  doctrine  on  that  subject,  it  is 
sufficient  to  say  that  no  such  formality  was  requisite  in  this  case.  It 
was  only  necessary  to  a  valid  transfer  as  between  the  parties,  that  the 
assignment  and  power  should  be  in  writing.  The  common  practice 
of  passing  the  titl«  to  stock  by  delivery  of  the  certificate  with  blank 
assignment  and  power,  has  been  repeatedly  shown  and  sanctioned  in 
cases  which  have  come  before  our  courts.  Such  was  established  to 
be  the  common  practice  in  the  city  of  New  York,  in  the  case  of  The 
New  York  and  New  Haven  BaAlroad  Company  v.  Schuyler  (34 
N.  Y.  41),  and  the  rights  of  parties  claiming  under  such  instru- 
ments were  fully  recognized  in  that  case.  And  in  the  case  of  Kort- 
right  v.  The  Commercial  Bank  of  Buffalo  (20  Wend.  91  and  22 
Wend.  348),  the  same  usage  was  established  as  existing  in  New 
York  and  other  States,  and  it  was  expressly  held  that  even  in  the 
absence  of  such  usage,  a  blank  transfer  on  the  back  of  the  certificate, 
to  which  the  holder  has  afBxed  his  name,  is  a  good  assignment;  and 
that  a  party  to  whom  it  is  delivered  is  authorized  to  fill  it  up,  by 
writing  a  transfer  and  power  of  attorney  over  the  signature. 

It  has  also  been  settled,  by  repeated  adjudications,  that  as  between 
parties,  the  delivery  of  the  certificate,  with  assignment  and  power 
indorsed,  passes  the  entire  title  legal  and  equitable,  in  the  shares, 
notwithstanding  that,  by  the  terms  of  the  charter  or  by-laws  of  the 
corporation,  the  stock  is  declared  to  be  transferable  only  on  its 
books ;  that  such  provisions  are  intended  solely  for  the  protection  of 
the  corporation,  and  can  be  waived  or  asserted  at  its  pleasure,  and 
that  no  effect  is  given  to  them  except  for  the  protection  of  the  corpo- 
ration; that  they  dp  not  incapacitate  the  shareholder  from  parting 
with  his  interest,  and  that  his  assignment,  not  on  the  books,  passes 
the  entire  legal  title  to  the  stock,  subject  only  to  such  liens  or  claims 
as  the  corporation  may  have  upon  it,  and  excepting  the  right  of  vot- 
ing at  elections,  etc.  Angell  and  Ames  on  Corporations,  8th  ed.  §  354  ; 
Bank  of  Utica  v.  Smalley  (2  Cow.  770) ;  Gilbert  v.  Manchester  Co. 
(11  Wend.  627) ;  Kortright  v.  Com.  Bank  of  Buffalo  (22  Wend. 
362);  N.  Y.  and  N.  H.  R.  R.  Co.  v.  Schuyler  (34  N.  Y.  80). 

In  the  case  of  Kortright  v.  Com.  Bank,  Chancellor  Walworth  in  a 
dissenting  opinion  strenuously  maintained,  in  conformity  with  his 
previous  decision  in  Stebbins  v.  Phoenix  Ins.  Co.  (3  Paige,  356),  that 
by  a  transfer  not  on  the  books,  the  transferee  acquired  only  an  equit- 
able right  to  or  lien  on  the  shares  ;  and  that,  having  but  an  equitable 
right  or  lien,  he  took  subject  to  all  prior  equities  which  existed 
in  favor  of  any  other  person  from  whom  such  assignment  was 
obtained  (22  Wend.  362,  353,  355).  But  his  view  was  overruled 
by  the  majority  of  the  court.  The  action  was  at  law  in  assumpsit, 
brought  by  the  holder  of  the  certificate  and  power,  for  a  refusal  to 
permit  him  to  make  a  transfer  on  the  books,  and  the  question  of  his 
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legal  title  was  necessarily  involved  in  the  case.  The  judgment 
therein  must  therefore  be  regarded  as  a  direct  adjudication  that,  as 
between  the  parties,  the  legal  title  to  the  shares  will  pass  by  deliv- 
ery of  the  certificate  and  power.     See  20  Wend.  362. 

This  was  reasserted  in  this  court  in  the  New  Haven  Railroad  Case 
(34  N.  Y.  80),  notwithstanding  what  was  said  in  the  Mechanics' 
Bank  Case  (13  id.  625). 

By  omitting  to  register  his  transfer,  the  holder  of  the  certificate 
and  power  fails  to  obtain  the  right  to  vote,  and  may  lose  his  stock 
by  a  fraudulent  transfer  on  the  books  of  the  company,  by  the  regis- 
tered holder,  to  a  bona  fide  purchaser  (34  N.  Y.  80) ;  but  in  this  re- 
spect he  is  in  a  condition  analogous  to  that  of  the  holder  of  an 
unrecorded  deed  of  land,  and  possesses  a  no  less  perfect  title  as 
against  the  assignor  and  others.  And  he  would  have  an  action 
against  the  corporation,  for  allowing  such  a  transfer  in  violation  of  his 
rights  (ibid.).  He  also  takes  the  risk  of  the  collection  of  dividends 
by  his  assignor,  or  of  any  lien  the  corporation  may  have  on  the 
shares.     But  in  other  respects  his  title  is  complete. 

The  holder  of  such  a  certificate  and  power  possesses  all  the  external 
indicia  of  title  to  the  stock,  and  an  apparently  unlimited  power  of 
disposition  over  it.  He  does  not  appear  to  have,  as  is  said  in  some 
of  the  authorities  cited,  concerning  the  assignee  of  a  chose  in  action, 
a  mere  equitable  interest,  which  is  said  to  be  notice  to  all  persons 
dealing  with  him  that  they  take  subject  to  all  equities,  latent  or 
otherwise,  of  third  parties ;  but,  apparently,  the  legal  title,  and  the 
means  of  transferring  such  title  in  the  most  effectual  manner. 

Such,  then,  being  the  nature  and  effect  of  the  documents  with 
which  the  plaintiff  intrusted  his  brokers,  what  position  does  he  oc- 
cupy towards  persons  who,  in  reliance  upon  those  documents,  have 
in  good  faith  advanced  money  to  the  brokers  or  their  assigns  on  a 
pledge  of  the  shares?  When  he  asserts  his  title,  and  claims,  as 
against  them,  that  he  could  not  be  deprived  of  his  property  without 
his  consent,  cannot  he  be  truly  answered  that  by  leaving  the  certifi- 
cate in  the  hands  of  his  brokers,  accompanied  by  an  instrument  bear- 
ing his  own  signature,  which  purported  to  be  executed  for  a  consid- 
eration, and  to  convey  the  title  away  from  him,  and  to  empower  the 
bearer  of  it  irrevocably  to  dispose  of  the  stock,  he  in  fact  "substituted 
his  trust  in  the  honesty  of  his  brokers  for  the  control  which  the  law 
gave  him  over  his  own  property, "  and  that  the  consequences  of  a  be- 
trayal of  that  trust  should  fall  upon  him  who  reposed  it,  rather  than 
upon  innocent  strangers  from  whom  the  brokers  were  thereby  enabled 
to  obtain  their  money? 

These  principles,  in  substance,  were  applied  in  the  ease  of  Kort- 
right  v.  The  Commercial  Bank.  But  it  is  sought  to  distinguish  that 
case  from  this;  and  it  is  argued,  that  there  the  certificate  was  in- 
trusted to  an  agent,  with  authority  from  his  principal  to  borrow 
money  upon  it  for  the  benefit  of  his  principal,  and  that  he  simply 
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exceeded  his  authority  by  borrowing  more  than  he  was  authorized  to 
borrow,  and  absconding  with  the  excess. 

The  facts  were,  that  the  certificate  indorsed  by  Barker,  the  owner 
of  the  shares,  was  sent  by  him,  together  with  his  note  for  f  10,000, 
to  Bartow,  the  cashier  of  a  bank  in  Albany,  to  obtain  a  loan  of 
$10,000.  Bartow,  through  an  agent  in  New  York,  negotiated  a  loan 
there,  upon  the  certificate,  for  $25,000,  and  absconded.  Barker  ad- 
mitted having  received  the  $10,000. 

Whether  the  $10,000  were  to  be,  or  were,  borrowed  by  Bartow  for 
Barker,  or  advanced  by  Bartow  or  his  bank,  does  not  clearly  appear; 
and  the  opinions  delivered  in  the  case  differ  upon  the  point  whether 
Bartow  received  the  certificate  as  agent  or  pledgee.  But,  assuming 
that  he  received  it  as  agent,  the  ground  which  lies  at  the  foundation 
of  the  decision  is,  that  the  possession  of  the  certificate  and  blank 
power  gave  him  an  apparent  right  of  control  over  the  stock ;  that,  if 
the  holder  of  the  certificate  and  power  was  exhibited  to  the  money- 
dealing  public  as  having  the  competent  right  of  pledge,  disposal,  and 
transfer  vested  in  him,  by  means  of  all  the  usual  and  well-known 
evidences  of  such  right,  the  private  understanding  of  Barker  and 
Bartow  could  not  affect  the  rights  of  those,  who,  if  misled,  were  mis- 
led by  Barker's  own  acts. 

It  is  true  that  Senator  Verplanck,  in  his  prevailing  opinion,  cites 
authorities  on  the  subject  of  a  deviation  by  an  agent  from  secret  in- 
structions, and  treats  the  case  as  belonging  to  that  class ;  but  he  also 
rests  upon  the  more  general  principles  above  stated,  and  cites  the 
well-known  case  of  Pickering  v.  Busk  (15  East,  38),  where  the 
owner  had  allowed  a  broker  to  be  invested  with  the  indicia  of  a  legal 
title  to  goods,  by  a  transfer  of  them  into  his  own  name  on  the  wharf- 
inger books. 

The  principles  of  agency  are,  however,  applicable  to  this  case.  In 
disposing  of  a  pledge,  the  pledgee  acts  under  a  power  from  the  pledgor. 
The  distinction  between  a  lien  and  a  pledge  is  said  to  be,  that  a  mere 
lien  cannot  be  enforced  by  sale  by  the  act  of  the  party,  but  that  a 
pledge  is  a  lien  with  a  power  of  sale  superadded.  Story  on  Bail- 
ments, 7th  ed.,  §  311,  note  2;  Wasson  v.  Smith  (2  B.  &  Aid.  439). 
The  pledgee  in  selling  is  bound  to  protect  the  interests  of  the  pledgor, 
and,  as  to  the  surplus,  represents  the  pledgor  exclusively.  Kow,  for 
what  purpose  was  the  apparent  ownership  and  power  of  disposition 
of  this  stock  vested  in  the  brokers?  Surely  for  the  purpose  of  ena- 
bling them,  effectually  and  summarily,  to  execute  this  power  under 
certain  conditions.  If  the  power  was  absolute  on  its  face,  or  if  the 
whole  legal  title  was  by  the  instrument  apparently  vested  in  the 
pledgee,  and  the  condition  was  secret,  wherein  does  the  case  differ  in 
principle  from  one  of  ordinary  agency? 

I  am  at  a  loss  to  conceive  on  what  principle  it  can  be  claimed,  that 
an  apparent  naked  authority  is  more  effectual  to  bind  the  party  giv- 
ing it,  than  an  apparent  ownership  as  well  as  authority. 
VOL.  I.  — 40 
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In  the  case  of  Jarvis  v.  Rogers  (13  Mass.  105),  the  shares  were 
transferable  by  indorsement  of  the  certificates.  The  shareholder  in- 
dorsed his  certificates  and  pledged  them  for  a  debt.  The  debtor's 
friend,  by  his  authority,  and  with  his  funds,  paid  the  debt,  and  took 
up  the  certificates,  and  the  debtor  allowed  them  to  remain  thus  in- 
dorsed, in  his  hands,  but  not  for  any  specific  purpose.  This  friend 
afterward  pledged  them  for  his  own  debt,  to  a  party  who  advanced 
thereon  in  good  faith.  It  was  decided  that  the  latter  could  hold 
them  against  the  true  owner. 

The  court,  after  distinguishing  the  case  from  one  of  mere  bail- 
ment, says  that  after  the  plaintiff  had  put  his  name  on  the  back  of 
the  certificates,  and  allowed  them  to  go  into  the  market  with  that 
transferable  quality  about  them,  it  did  not  lie  in  the  mouth  of  him 
who  offered  them  to  the  world  in  that  shape,  to  deny  the  effect  of  his 
own  words  and  actions. 

This  decision  was  adhered  to,  and  repeated  in  Jarvis  v.  Rogers  (15 
Mass.  389),  and  recognizes  substantially  the  same  doctrine  as  Kort- 
right  v.  The  Com'l  Bank,  omitting  the  element  of  excess  by  an  agent  of 
authority  actually  given,  which  is  supposed  to  have  governed  that  case. 

Fatman  v.  Lohack  (1  Duer,  354)  is  a  case  precisely  in  point,  and 
I  see  no  ground  upon  which  the  conclusions  of  the  learned  court  in 
that  case  can  be  successfully  assailed.  The  ease  of  McCready  v. 
Bumsey  (6  Duer,  574),  which  is  cited  as  overruling  Fatman  v. 
Lohack,  has  no  such  effect.  The  question  in  6  Duer  was  between  the 
assignee  of  the  shares  and  the  corporation,  and  it  was  held  that  the 
lien  of  the  corporation  on  the  stock  for  unpaid  subscription,  was  pro- 
tected where  the  transfer  was  not  made  on  the  books,  —  a  position  fully 
recognized  in  this  opinion,  and  in  the  cases  I  have  cited.  Moreover, 
in  the  case  in  6  Duer,  the  general  act  under  which  the  corporation 
was  formed  provided  that  transferees  of  shares  should  take  subject 
to  the  liabilities  of  prior  shareholders. 

In  the  cases  of  Ex  parte  Swan  (7  C.  B.  n.  s.  400) ;  Swan  v.  The 
North  British  Australasian  Co.  (7  Hurl.  &  Nor.  603),  and  Same  v. 
Same  (2  Hurl.  &  Coltman,  175),  some  of  these  questions  received  a 
most  elaborate  discussion,  and  there  was  a  strong  array  of  judicial 
opinions  sustaining  the  validity  of  transfers  of  stock,  unauthorized 
in  point  of  fact,  on  the  ground  that  by  mere  negligence,  and  unin- 
tentionally, the  true  owner  had  enabled  another  to  deliver  an  appar- 
ently valid  titls  to  the  stock,  and  thus  deceive  third  parties. 

In  that  case,  the  plaintiff  had  intrusted  to  a  broker  ten  deeds  of 
transfer,  executed  in  blank,  for  the  purpose  of  transferring  certain 
shares.  The  broker  used  only  eight  of  them  for  the  purpose  intended, 
and  feloniously  filled  up  and  used  the  others  as  transfers  of  other 
shares,  belonging  to  the  same  party,  forged  the  name  of  a  subscribing 
witness,  and  stole  the  certificates  of  the  shares  from  the  plaintiff's 
box,  of  which  the  plaintiff  kept  the  key.  He  then  sold  the  shares  to 
bona  fide  purchasers.     He  was  convicted  of  the  larceny. 
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In  a  contest  by  the  owner  to  get  back  the  shares,  the  Common 
Bench  was,  after  two  arguments,  equally  divided  upon  the  question, 
whether  the  owner  was  not  estopped  from  reclaiming  the  shares,  by 
reason  of  his  negligence  in  intrusting  the  blank  transfers  to  the 
broker,  though  they  were  intended  for  other  shares.  The  case  was 
taken  to  the  Court  of  Exchequer,  and  that  court  was  equally  divided 
upon  the  same  question.  It  was  then  taken  to  the  Exchequer  Cham- 
ber, where  it  was  finally  disposed  of,  principally  on  the  ground,  that 
to  estop  the  owner,  his  negligence  must  be  the  proximate  cause  of 
the  deceit  ;  that  here  it  was  too  remote,  as  the  blank  deeds  of  trans- 
fer were  intended  for  other  shares,  and  the  broker  had  to  commit 
forgery  to  make  them  available,  and  a  separate  felony  to  obtain  pos- 
session of  the  certificates. 

In  the  case  at  bar  none  of  these  difiiculties  exist.  The  assignment 
and  power  were  intended  for  these  identical  shares;  they,  as  well 
as  the  certificate,  were  voluntarily  intrusted  by  the  plaintiff  to  the 
brokers,  and  the  latter  were  thus  invested  with  the  apparent  owner- 
ship and  right  of  disposal,  not  merely  by  the  negligence  of  the  true 
owner,  but  by  his  voluntary  act,  and  for  the  very  purpose  of  attest- 
ing to  the  world  their  title  and  power,  in  case  the  contingency  should 
arise  in  which,  according  to  the  understanding  between  them  and 
the  plaintiff,  they  would  be  justified  in  resorting  to  the  stock  for 
their  own  indemnity. 

Two  cases  have  been  cited  on  the  part  of  the  respondent  which 
require  notice,  viz. :  Covell  v.  The  Tradesmen's  Bank  (1  Paige,  131), 
and  Bush,  Administrator  v.  Lathrop  (22  N.  Y.  635). 

In  Covell  V.  The  Tradesmen's  Bank,  the  complainant,  being  the 
owner  of  a  sealed  note  for  $2,425  payable  to  himself,  indorsed  it  and 
pledged  it  to  M.  for  a  loan  of  $1,000.  M.  indorsed  it  and  pledged 
it  to  the  bank,  defendant,  as  security  for  an  antecedent  debt  of 
$1,000  and  a  fresh  advance  of  $1,425.  The  complainant's  debt  to 
M.  having  been  paid,  he  filed  his  bill  against  the  bank  and  M.  to 
obtain  a  surrender  of  the  note. 

The  Chancellor  disposed  of  the  case  on  the  ground  that  the  sealed 
note,  being  a  mere  chose  in  action,  was  not  assignable  in  law,  —  that 
the  assignee  of  a  chose  in  action,  which  must  be  sued  in  the  name 
of  the  assignor,  obtains  only  an  equitable  interest,  the  legal  title 
remaining  in  the  assignor;  and  that  the  interest  of  such  assignee, 
being  only  equitable,  was  not  protected  against  the  prior  equity  and 
legal  right  of  the  original  owner.  Thus  applying  to  the  assignee  of 
a  chose  in  action  the  doctrine  which  he  afterward,  in  the  case  of 
KoHright  v.  The  Commercial  Bank,  unsuccessfully  sought  to  apply 
to  the  transferee,  by  assignment  and  power,  of  shares  of  stock  in  a 
corporation. 

He  refers  to  the  decision  of  Chancellor  Kent,  in  Murray  v.  Lyl- 
lurn  (2  Johns.  Ch.  443),  to  the  effect  that  the  assignee  of  a  chose 
i;i  action  takes  subject  only  to  the  equities  of  the  debtor,  and  not 
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subject  to  latent  equities  of  a  third  person  against  the  assignor,  and 
points  out  that  the  case  of  Redfeam  v.  Ferrier  (1  Dow's  Par.  K. 
50),  cited  by  Chancellor  Kent,  was  decided,  not  on  the  ground  that 
the  assignee  of  a  chose  in  action  was  protected  against  a  latent  equity 
iu  a  third  person,  but  that  a  share  in  a  joint-stock  company  was  not 
a  chose  in  action;  that  the  assignee  had,  according  to  the  law  of 
Scotland,  the  legal  title  to  the  shares,  and  that  the  equities  of  the 
parties  being  equal,  the  court  would  not  divest  him  of  his  legal  right. 

In  Bush,  Administrator  v.  Lathrop  (22  N.  Y.  535),  the  plaintiff's 
intestate,  being  the  assignee  of  a  bond  and  mortgage  for  $1,400, 
pledged  them  to  Preston  to  secure  $268.20,  and  delivered  them  to 
the  pledgee  with  a  note  for  the  amount  and  an  assignment  of  the 
bond  and  mortgage,  absolute  on  its  face,  but  expressing  a  considera- 
tion of  only  $268.20,  the  mortgage  being  good  for  its  full  amount. 
Preston  gave  back  a  receipt,  agreeing  to  redeem  the  bond  and  mort- 
gage on  payment  of  the  note. 

Preston  afterward  assigned  the  bond  and  mortgage  to  Smith  & 
Norton,  who  in  turn  assigned  to  the  defendant  for  $1,488,  advanced 
by  him  in  good  faith.  The  plaintiff  brought  his  action  to  obtain  a 
retransfer  of  the  bond  and  mortgage  on  payment  of  the  $268.20, 
with  interest. 

Denio,  J.,  in  delivering  the  opinion  of  the  court,  reviews  the  de- 
cision of  Chancellor  Kent,  in  Murray  v.  Lylhurn,  and  other  cases, 
on  the  subject  of  latent  equities,  disapproving  of  the  doctrine  of 
Chancellor  Kent,  and  coming  to  the  conclusion,  that  an  assignment 
of  a  chose  in  action  takes  but  an  equitable  interest,  notwithstanding 
the  provisions  of  the  Code  which  authorize  him  to  sue  in  his  own 
name  ;  that  all  the  assignees  of  the  bond  and  mortgage  in  ques- 
tion, subsequent  to  the  original  obligee,  must  be  regarded  as  holding 
merely  equitable  interests,  and  that,  as  between  parties  so  circum- 
stanced, priority  of  time  confers  a  preferable  right  (22  N.  Y.  E. 
547,  648);  following,  substantially,  the  opinion  of  Chancellor  Wal- 
worth, in  Covell  v.  The  TradesmerCs  Bank,  which  he  cites. 

He  concedes  that  this  doctrine  forms  a  serious  impediment  to  his 
negotiation  of  choses  in  action,  and  alludes  to  the  difference  of  opin- 
ion which  may  exist  as  to  the  policy  of  encouraging  their  negotiation, 
and  to  the  period  when  it  was  thought  so  impolitic,  that  courts  of 
law  would  not  recognize  the  rights  of  assignees.  But  in  no  part  of 
his  learned  and  exhaustive  opinion  does  he  seek  to  apply  its  doc- 
trine to  shares  in  corporations,  or  other  personal  property,  the  legal 
title  to  which  is  capable  of  being  transferred  by  assignment,  and  the 
free  transmission  of  which,  from  hand  to  hand,  is  essential  to  the 
prosperity  of  a  commercial  people. 

The  question  of  estoppel  does  not  seem-  to  have  been  considered  in 
that  case;  and  perhaps  it  would  have  been  inappropriate,  inasmuch 
as  the  assignment  upon  which  the  estoppel  could  have  been  predi- 
cated, if  at  all,  expressed  a  consideration  of  only  $268.20  for  a  good 
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mortgage  of  $1,400;  a  circumstance  calculated  to  excite  inquiry. 
But  it  is  sufficient  for  all  present  purposes  to  say,  that  the  reason- 
ing upon  which  the  decision  in  that  case  is  founded  is  totally  inap- 
plicable to  this. 

I  have  reviewed  the  authorities  at  much  more  length  than  usual, 
by  reason  of  the  difference  of  opinion  expressed  in  the  late  Court  of 
Appeals  in  this  case,  and  for  the  purpose  of  meeting  the  positions  so 
ably  maintained  in  the  opinions,  in  favor  of  the  respondent,  deliv- 
ered in  the  court  below,  and  in  the  late  court,  on  the  former  hearing. 

My  conclusion  is,  that  the  Tenth  National  Bank  must,  on  the 
facts  found,  be  deemed  to  have  advanced  bona  fide  on  the  credit  of 
the  shares,  and  of  the  assignment  and  power  executed  by  the  plain- 
tiff, and  is  entitled  to  hold  the  stock  for  the  full  amount  so  advanced 
and  remaining  unpaid  after  exhausting  the  other  securities  received 
for  the  same  advance. 

The  points  relative  to  the  stamp  and  subscribing  witness  were 
fully  answered  in  the  opinions  delivered  on  the  first  argument,  and 
do  not  appear  to  have  been  the  subject  of  dissent.  I  do  not  deem  it 
necessary  again  to  discuss  them  here. 

The  judgment  of  the  General  Term,  and  that  entered  on  the  report 
of  the  referee,  should  be  modified,  so  as  to  allow  the  plaintiff  to  re- 
deem, on  payment  of  the  balance  due  to  the  Tenth  National  Bank, 
on  its  advance  of  June  19,  1868,  and  the  costs  of  the  action. 

All  concur,  except  Allen  and  Folgee,  JJ.,  not  voting. 

Judgment  modified. 


COLONIAL  BANK  v.   CADY. 

BANK  OF  AUSTRALIA  v.   SAME. 

(L.  R.  15  App.  Cos.  267.    1890.) 

These  appeals  from  two  oiders  of  the  Court  of  Appeal  were  heard 
together.  The  facts  are  set  out  in  the  report  of  that  decision,  38 
Ch.  D.  388,  and  may  be  shortly  stated  thus :  — 

J.  M.  Williams  was  at  his  death  the  registered  holder  of  1210 
shares  in  the  New  York  Central  and  Hudson  Eiver  Railroad  Com- 
pany, the  certificates  for  which  were  in  the  form  set  out  in  the  judg- 
ment of  Lord  Herschell.  After  the  death  of  Williams  the  respondents, 
his  executors,  desired  to  have  the  shares  transferred  to  their  own 
names ;  and  for  that  purpose,  in  January,  1881,  sent  the  certificates 
to  Thomas,  Sons,  &  Co.,  their  London  brokers,  having  previously 
signed  as  executors  the  blank  transfer  on  the  back  of  each  certificate. 
In  February  and  April,  1881,  Blakeway,  one  of  the  partners  in 
Thomas,  Sons  &  Co.,  in  fraud  of  the  executors  delivered  the  cer- 
tificates, with  other  property,  to  the  Colonial  Bank  as  security  for 
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advances  to  his  firm.  In  August,  1883,  certificates  representing  500 
shares  were  returned  to  Blakeway,  who  then  pledged  them  to  the 
London  Chartered  Bank  of  Australia  with  other  property  as  security 
for  a  loan.  In  February,  1884,  Thomas,  Sons  &  Co.  were  adjudi- 
cated bankrupt.  The  respondents,  having  discovered  the  frauds, 
brought  actions  against  the  Colonial  Bank  and  the  London  Chartered 
Bank  of  Australia  respectively  to  establish  their  title  to  the  shares, 
and  to  restrain  the  banks  from  dealing  with  the  shares  held  by  them 
respectively.  The  banks  resisted  on  the  ground  that,  though  all  the 
dealings  with  the  shares  had  been  in  England,  the  case  must  be  gov- 
erned by  the  law  of  the  State  of  New  York,  and  by  that  law  deliv- 
ery of  the  certificates  with  the  indorsed  transfer  signed  passed  to 
the  banks  the  legal  and  equitable  title  to  the  shares.  At  the  trial 
before  Kekewich,  J.,  evidence  was  given  as  to  the  law  of  the  State 
of  New  York  and  as  to  the  usage  in  New  York  and  London,  the 
effect  of  which  is  stated  in  the  judgments  of  Lords  Watson  and 
Herschell. 

The  Court  of  Appeal  (Cotton,  Lindley,  and  Bowen,  L.JJ.),  re- 
versing an  order  of  Kekewich,  J.  (36  Ch.  D.  659),  made  an  order  in 
each  action  declaring  that  the  plaintiffs  were  entitled  to  the  certifi- 
cates and  the  shares ;  and  ordered  that  the  defendants  concur  in  all 
acts  necessary  to  enable  the  plaintiffs  to  be  registered  in  the  books 
of  the  company  as  owners  of  the  shares,  and  that  the  defendants  de- 
liver the  certificates  and  pay  the  dividends  received  in  respect  of  the 
shares  to  the  plaintiffs  (38  Ch.  D.  388).  Against  these  orders  the 
present  appeals  were  brought. 

Lord  Halsbubv,  L.  C.  :  — 

My  Lords,  the  executors  of  John  Michael  Williams  had  vested  in 
them  by  law  the  shares  which  are  the  subject-matter  of  this  contro- 
versy. The  facts  which  gave  rise  to  the  controversy  are  simply  that 
the  executors,  in  order  to  get  themselves  registered  in  the  books  of 
the  company,  intrusted  the  possession  of  the  share  certificates  to  a 
person  named  Blakeway,  who  in  fraud  of  the  trust  reposed  in  him 
pledged  the  certificates  to  raise  money  for  himself  with  the  appel- 
lant banks.  The  share  certificates  were  in  a  form  which  contem- 
plated the  holder  of  them  being  entitled,  when  so  disposed,  to  transfer 
the  shares  of  which  he  was  on  the  face  of  the  document  itself  the 
owner,  by  a  form  which,  though  on  the  same  piece  of  paper  as  the 
share  certificates  themselves,  was  a  separate  instrument,  and  when 
signed  by  the  person  who  on  the  face  of  the  instrument  was  stated 
to  be  the  owner,  purported  to  transfer  to  some  one  else  by  the  exe- 
cution of  this  form  of  assignment  his  property  in  the  shares. 

It  is  admitted  that  the  shares  (or  to  speak  more  accurately  the 
share  certificates)  are  not  negotiable  instruments,  and  the  executors 
being  informed  that  in  ordar  to  get  themselves  registered  in  the 
books  of  the  company  they  must  sign  their  names  at  the  end  of  the 
document,  acted  upon  that  assurance,  and,  as  I  have  said,  intrusted 
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the  possession  of  the  share  certificates  (never  intending  to  part  with 
the  property  in  them)  to  Blakeway.  Blakeway  was  a  stockbroker  in 
London,  and  the  transaction  of  loan  took  place  in  London;  but  the 
shares  in  question  are  shares  in  a  corporation  established  in  E'ew 
York  and  subject  to  the  laws  of  that  State. 

My  Lords,  if  it  were  necessary  to  consider  what  law  must  govern, 
as  between  these  parties,  the  right  to  these  certificates  on  the  one 
hand,  and  the  right  to  detain  them  as  pledged  for  the  money  ad- 
vanced on  them  on  the  other,  though  the  certificates  themselves 
were  the  certificates  of  shares  in  a  foreign  corporation,  I  should  not 
doubt  that  it  is  to  the  law  of  England  you  must  look,  and  not  to  the 
law  of  the  United  States.  But  in  the  view  which  I  take  of  the 
transaction  in  question  it  does  not  appear  to  me  that  there  is  any 
such  conflict  as  has  been  suggested  at  the  bar. 

It  is  not  denied  that  Mr.  Williams's  executors  never  intended  to 
part  with  the  property  in  these  shares.  They  simply  parted  with 
the  custody  of  them,  and  I  am  unable  to  follow  the  observation  made 
by  Kekewich,  J.,  in  his  judgment,  when  he  says  that  "it  cannot  be 
suggested  for  a  moment  that  the  executors  are  precluded  from  as- 
serting the  truth."  "On  the  contrary,"  he  said,  "my  judgment 
goes  on  an  examination  of  the  real  facts."  Blakeway's  authority 
was  simply  to  obtain  the  registration  of  the  executors,  and  if  the 
real  facts  are  examined  the  executors  never  intended  to  part  with 
the  property,  and  did  no  act  which  to  them  at  least  suggested  that 
they  were  giving  an  authority  other  than  what  I  have  described ;  and 
how  it  can  be  said  that,  apart  from  what  Kekewich,  J.,  describes  as  "a 
familiar  use  of  the  word  estoppel,"  they  have  parted  with  the  prop- 
erty to  some  one  else,  I  am  wholly  unable  to  understand.  But  the 
doctrine  that  a  person  shall  not  be  permitted  to  represent  or  permit 
to  be  represented  a  state  of  facts  at  one  time,  and  afterwards,  when 
such  representation  has  induced  another  person  to  change  his  posi- 
tion, seek  to  show  that  such  his  representation  was  erroneous,  is 
a  doctrine  too  well  established  now  to  be  shaken,  and  whether  it  is 
accurately  called  "  estoppel "  or  not,  the  principle  is  perfectly  intelli- 
gible. But  Kekewich,  J.,  then  goes  on  to  say  that  "the  executors 
are  precluded  from  asserting  that  Messrs.  Thomas  were  not  by  the 
custody  of  these  documents  authorized  to  deal  with  them,  as  they 
from  time  to  time  considered  desirable."  If  this  means  the  mere 
custody  apart  from  what  the  instrument  upon  the  face  of  it  repre- 
sented to  any  person  to  whom  it  might  be  exhibited,  I  am  wholly 
unable  to  assent  to  any  such  proposition.  But  if  it  means  that  the 
document  itself  in  the  condition  in  which  it  was  intrusted  to  Blake- 
way represented  by  its  being  in  that  condition  that  Blakeway  was 
entitled  to  deal  with  it,  then  the  decision  of  the  learned  judge  be- 
comes intelligible,  but  only  upon  the  ground  (which  he  nevertheless 
himself  disclaims)  that  the  executors  made  or  permitted  to  be  made 
a  representation  that  Blakeway  had  full  dominion  over  the  certifi- 
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cates  to  do  what  he  pleased  with  them,  and  which  representation 
having  been  made,  the  executors  are  estopped  from  denying.  Now 
the  question  is,  have  they  made  or  permitted  to  be  made  on  their 
behalf  any  such  representation?  With  the  greatest  respect  for  the 
gentlemen  who  have  given  evidence  on  the  subject  of  the  law  of  New 
York  so  far  as  it  is  relevant  to  the  matter  in  hand,  it  seems  to  me 
that  the  law  is  the  same  in  both  countries,  and,  as  I  say,  the  ques- 
tion is  whether  expressly  or  impliedly  the  executors  permitted  a 
representation  to  be  made  by  Blakeway  that  he  was  entitled  to  deal 
with  the  certificates  as  he  pleased. 

Now  the  form  of  the  certificates,  and  of  that  which  is  intended  to 
be  used  as  a  transfer  when  a  registered  owner  makes  the  transfer, 
appears  to  me  to  be  all-important.  I  have  intentionally  in  what  I 
have  said  before  refused  to  adopt  the  phrase  used  at  the  bar,  "that  the 
executors  executed  the  transfer."  The  document,  such  as  it  is,  with 
the  names  of  the  two  executors  subscribed,  will  not  read  so  as  to  be 
a  perfect  and  intelligible  document.  The  person  who  begins  by  de- 
scribing himself  as  the  owner  of  the  shares  is  not  the  person  who 
signs;  and  as  Lindley,  L.  J.,  very  pertinently  inquires,  "What  is  it 
that  the  executors  have  done?  What  representation  have  they  made 
which  they  are  precluded  from  denying  or  explaining  away?"  The 
mere  form  of  the  document  which  they  have  signed  certainly  does 
not  in  itself  purport  to  show  that  they  are  intending  to  give  a  com- 
plete title  to  anybody.  But  undoubtedly  a  document  may  by  usage 
become  so  well  understood  in  a  particular  sense  that  a  person  may 
be  well  estopped  from  denying  that  when  he  issues  it  to  the  world  it 
must  bear  the  sense  which  usage  has  attached  to  it. 

And  that  brings  one  to  inquire  whether  it  is  true  that  the  issue  of 
this  document  to  the  world  in  this  form  would  show  that  the  person 
signing  had  intended  to  give  a  complete  title  to  anyone  into  whose 
hands  it  should  come.  To  my  mind  the  evidence  shows  beyond 
doubt  that  the  document  might  mean  at  least  one  of  two  things,  — 
either  that  the  executors  were  going  to  sell  these  shares  and  transfer 
them  to  some  one  else,  or  that  they  were  signing  in  order  that  they 
might  be  themselves  registered  in  the  books  of  the  company  as 
the  legal  representatives  of  the  deceased  holder,  John  Michael 
Williams. 

Now,  if  that  is  all  that  the  document  upon  the  face  of  it  repre- 
sents, and  I  cannot  doubt  that  when  all  the  evidence  is  looked  to, 
that  is  not  an  unfavorable  mode  of  representing  it  towards  the  appel- 
lants, let  us  see  what  would  have  been  the  result  if  Blakeway,  in- 
stead of  simply  tendering  the  document  as  security  for  a  loan  to 
himself,  had  said  in  plain  terms  to  the  bank  what  I  have  described 
as  being  the  representation  made  by  the  document  itself:  "I  tell 
you "  —  the  bank  —  "I  have  been  intrusted  with  these  certificates  for 
only  one  of  two  purposes,  but  I  will  not  explain  which,  either  to  sell, 
or  to  get  the  names  of  the  owners  of  them  registered  in  the  books  of 
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the  company. "  Can  there  be  any  difference  between  that  which  is  stated 
in  plain  terms  and  that  which  as  a  matter  of  business  ought  to  have 
been  inferred  from  the  nature  of  the  document  itself?     I  think  none. 

I  am  therefore  of  opinion  that  the  judgments  of  the  Court  of  Ap- 
peal ought  to  be  affirmed,  and  these  appeals  dismissed  with  costs, 
and  I  move  your  Lordships  accordingly. 

LoED  Watson:  — 

My  Lords,  these  appeals  involve  the  right  of  the  appellant  banks 
to  retain,  in  a  question  with  the  respondents,  certain  documents  of 
title  representing  1210  hundred-dollar  shares  of  the  capital  stock  of 
the  New  York  Central  and  Hudson  Eiver  Railroad  Company.  The 
Company  and  its  undertaking  are  American,  and  the  rights  of  its 
shareholders,  as  well  as  the  effect  of  its  stock  certificates,  are  admit- 
tedly governed  by  the  law  of  the  State  of  New  York. 

The  certificates  issued  by  the  company  to  its  registered  shareholders 
are  for  ten  shares  each,  and  bear  in  gremio  that  the  shares  are 
"transferable  in  person  or  by  attorney  on  the  books  of  the  company 
only  on  the  surrender  and  cancellation  of  this  certificate,  by  an  in- 
dorsement thereof  hereon,  and  in  the  form  and  manner  which  may  at 
the  time  be  required  by  the  transfer  regulations  of  the  company." 
The  indorsement  on  the  certificate  is  in  the  form  of  a  transfer  for 
value  received,  blank  in  the  names  of  the  transferor  and  transferee, 
which  is  obviously  meant  to  be  executed  by  the  person  who  is  entered 
in  the  register  of  the  company,  and  in  the  body  of  the  certificate,  as 
the  owner  of  the  shares.  The  system  thus  adopted  has  the  merit  of 
inseparably  connecting  the  certificate  with  the  transfer,  and  so  pre- 
venting the  dishonest  creation  of  a  legal  right  by  transfer  to  one 
person,  and  a  competing  equitable  right  by  deposit  of  the  certificate 
with  another. 

The  late  John  Michael  Williams  was  the  registered  owner  of  these 
1210  shares,  for  which  he  held  certificates  in  the  usual  form.  The 
respondents,  who  are  executors  of  the  deceased,  were  desirous  of 
having  the  shares  transferred  to  their  own  names ;  and  for  that  pur- 
pose they,  on  the  29th  of  January,  1881,  sent  the  certificates  to 
Thomas,  Sons  &  Co.,  their  London  brokers,  having  previously,  as 
directed  by  that  firm,  signed  as  executors  the  blank  transfer  on  the 
back  of  each  certificate.  Instead  of  using  the  certificates  for  the 
purpose  for  which  they  were  sent,  William  Evan  Blakeway,  one  of 
the  partners  of  Thomas,  Sons  &  Co.,  on  the  10th  of  February  and 
the  20th  of  April,  1881,  delivered  them  to  the  appellants,  the  Colo- 
nial Bank,  along  with  a  mass  of  other  securities,  in  order  to  cover 
advances  made  and  to  be  made  to  his  firm. 

On  the  15th  of  August,  1883,  certificates  representing  500  of  these 
shares  were  returned  to  Blakeway,  who  on  the  same  day  obtained  an 
advance  of  £20,000  from  the  appellants,  the  London  Chartered 
Bank  of  Australia,  on  the  security  (inter  alia)  of  the  certificates  for 
these  500  shares,  which  he  authorized  the  bank  to  sell  or  otherwise 
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dispose  of  at  their  discretion,  in  the  event  of  the  advance  not  being 
repaid  by  the  end  of  the  month. 

Thomas,  Sons  &  Co.,  were  adjudicated  bankrupts  on  the  4th  of 
February,  1884,  when  it  appears  that  the  securities  held  by  the  ap- 
pellants were  not  sufficient  to  cover  their  advances.  As  soon  as  the 
frauds  practised  by  Blakeway  came  to  their  knowledge,  the  respon- 
dents applied  to  the  appellants  for  the  certificates  then  held  by  them 
for  710  and  600  shares  respectively.  Neither  of  the  appellants  had 
obtained  registration  in  respect  of  these  shares,  which  still  stood 
in  the  books  of  the  company  in  name  of  the  deceased  John  Michael 
"Williams;  but  they  declined  to  comply  with  the  respondents'  de- 
mand, on  the  ground  that,  according  to  the  law  of  New  York,  deliv- 
ery of  the  certificates  with  the  indorsed  transfer  signed  by  the 
respondents  was  'per  se  sufficient  to  pass  to  recipients  for  value 
and  without  notice  the  full  legal  and  equitable  right  to  the  shares. 
That  is  their  main  defence  to  these  actions,  which  pray  for  a  declara- 
tion that  the  several  deposits  of  the  respondents'  certificates  were 
fraudulent,  and  conferred  no  title  on  the  appellants,  and  for  delivery 
of  the  certificates. 

That  the  interest  in  the  railway  company's  stock,  which  posses- 
sion of  these  certificates  confers  upon  a  holder  who  has  lawfully  ac- 
quired them,  must  depend  upon  the  law  of  the  company's  domicil, 
seems  clear  enough,  and  has  not  been  disputed  by  the  respondents. 
But  the  parties  to  the  various  transactions,  by  means  of  which  the 
certificates  passed  from  the  possession  of  the  respondents  into  the 
hands  of  the  appellants,  are  all  domiciled  in  England;  and  it  is  in 
my  opinion  equally  clear  that  the  validity  of  the  contracts  of  pledge 
between  Blakeway  and  the  appellants,  and  the  right  of  the  latter  to 
retain  and  use  the  documents  as  their  own,  must  be  governed  by  the 
rules  of  English  law.  In  the  application  of  these  rules  the  appel- 
lants are,  of  course,  entitled  to  the  benefit  of  any  privilege  which 
the  law  of  America  attaches  to  possession  of  these  documents,  as 
conferring  right  or  title  to  the  property  of  the  shares. 

In  so  far  as  the  law  of  America  is  concerned,  your  Lordships  have 
the  aid  of  three  experts,  two  of  whom  were  examined  by  the  appel- 
lants and  one  by  the  respondents.  As  I  understand  their  evidence, 
the  principles  of  American  law  do  not  difi^er  in  any  way,  or  at  least 
in  any  material  respect,  from  those  by  which  an  English  court 
would  be  guided  in  similar  circumstances.  When  the  indorsed  trans- 
fer has  been  duly  executed  by  the  registered  owner  of  the  shares, 
the  name  of  the  transferee  being  left  blank,  delivery  of  the  certifi- 
cate in  that  condition  by  him,  or  by  his  authority,  transmits  his 
title  to  the  shares  both  legal  and  equitable.  The  person  to  whom  it 
is  delivered  can  effectually  transfer  his  interest  by  handing  his  cer- 
tificate to  another,  and  the  document  may  thus  pass  from  hand  to 
hand  until  it  comes  into  the  possession  of  a  holder  who  thinks  fit  to 
insert  his  own  name  as  transferee,  and  to  present  the  document  to 
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the  company  for  the  purpose  of  having  his  name  entered  in  the  regis- 
ter of  shareholders  and  obtaining  a  new  certificate  in  his  own  favor. 

The  appellants'  witnesses  say  that  delivery  of  the  certificate,  with 
the  transfer  executed  in  blank,  "  passes  the  property  "  of  the  shares ; 
but  that  statement  must  be  accepted  subject  to  the  explanations  by 
which  it  is  qualified.  The  right  of  the  holder  appears  from  these 
explanations  to  be  in  the  nature  of  a.  jus  ad  rem  and  not  of  a,  jus  in 
re.  Delivery  does  not  invest  him  with  the  ownership  of  the  shares 
in  the  sense  that  no  further  act  is  required  in  order  to  perfect  his 
right.  Notwithstanding  his  having  parted  with  the  certificate  and 
transfer,  the  original  transferor,  who  is  entered  as  owner  in  the 
certificate  and  register,  continues  to  be  the  only  shareholder  recog- 
nized by  the  company  as  entitled  to  vote  and  draw  dividends  in  re- 
spect of  the  shares,  until  the  transferee  or  holder  for  the  time  being 
obtains  registration  in  his  own  name.  It  would,  therefore,  be  more 
accurate  to  say  that  such  delivery  passes,  not  the  property  of  the 
shares,  but  a  title,  legal  and  equitable,  which  will  enable  the  holder 
to  vest  himself  with  the  shares  without  risk  of  his  right  being  de- 
feated by  any  other  person  deriving  title  from  the  registered  owner. 

According  to  the  custom  of  bankers  and  stockbrokers,  both  in  this 
country  and  America,  a  certificate,  with  the  indorsed  transfer  exe- 
cuted in  the  manner  already  described,  is  regarded  as  being  "  in  or- 
der; "  and  its  delivery,  in  exchange  for  value  received,  is  understood 
to  be  sufficient  to  pass  the  full  title  of  the  registered  owner.  Even 
when  the  delivery  has  been  fraudulent,  as  in  the  present  case,  the 
Supreme  Courb  of  New  York  has  held  that  the  registered  owner 
cannot  reclaim  the  document  from  a  holder  who  has  given  valuable 
consideration,  in  good  faith  and  without  notice, of  the  fraud.  But  it 
is  necessary  to  observe  that  the  decision  of  the  court  did  not  attrib- 
ute to  the  instrument  any  privilege  or  negotiability  in  the  legal 
sense  of  that  term.  It  was  based  (to  use  the  language  of  Mr.  Carter, 
one  of  the  appellants'  witnesses)  "upon  the  circumstance  that  the 
registered  owner  has  so  dealt  with  that  certificate  as  to  lead  the  pur- 
chaser for  value  to  believe  that  he  was  taking  a  good  title  to  it.  In 
other  words,  the  foundation  rests  in  the  principle  of  estoppel." 
Thus  far  the  principles  of  American  appear  to  me  to  be  in  harmony 
with  the  principles  of  English  law.  According  to  the  latter,  the 
true  owner  of  such  documents  of  title  is  not  held  to  have  parted  with 
his  interest  in  them  except  where  he  intended  to  pass  such  interest, 
or  where,  by  reason  of  some  act  or  omission,  he  has  estopped  himself 
from  saying  that  he  did  not  intend  to  pass  it. 

The  cases  cited  in  the  course  of  the  argument  which  relate  to 
competition  between  equitable  and  legal  rights  to  stock  or  shares 
have  really  no  bearing  here.  Whether  the  respondents  are  estopped 
from  saying  that  Blakeway  had  not  their  authority  to  dispose  of  the 
certificates  in  question  is,  in  my  opinion,  the  sole  question  presented 
for  decision  in  these  appeals.     Had  the  transfers  been  executed  by 
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John  Michael  Williams,  and  the  certificates  thereafter  sent  by  him 
to  Thomas,  Sons  &  Co.  for  safe  custody,  I  should  not  have  hesitated 
to  hold  that  Blakeway,  though  acting  fraudulently,  was  nevertheless 
placed  by  his  act  in  a  position  to  give  a  title  to  an  honest  purchaser 
which  his  employer  could  not  dispute.  But  that  is  not  the  case  with 
which  we  have  to  deal.  The  transfer  was  signed  by  the  respondents, 
who  were  not  the  registered  owners  of  the  shares  and  were  not  named 
in  the  certificate.  Whatever  may  be  the  effect  of  an  instrument  so 
executed,  one  thing  is  clear,  that  it  cannot  be  regarded  as,  either  in 
law  or  by  custom,  equivalent  to  a  certificate  and  transfer  executed 
by  the  registered  owner  himself. 

When  the  executors  of  a  registered  owner  find  it  necessary  to  dispose 
of  his  shares,  they  may  for  that  purpose  sign  either  the  indorsed 
transfer  or  a  separate  transfer.  But  these  documents  themselves  are 
insufficient  to  enable  a  person  to  whom  the  executors  intend  to  pass 
the  shares  to  obtain  registration  and  a  new  certificate  in  his  own 
name.  In  order  to  effect  that  object  it  must  be  proved  to  the  satis- 
faction of  the  company  that  the  persons  signing  the  transfer  as  exec- 
utors really  possess  that  character,  and  also  that  their  signatures  to 
the  transfer  are  genuine.  Although  registration  may  be  obtained 
upon  the  production  of  such  evidence,  the  documents  are  not  "in 
order,"  or,  in  other  words,  are  not  accepted  in  commercial  circles  as 
sufficient  vouchers  of  title,  unless  they  are  accompanied  by  an  extract 
of  the  probate,  and  an  attestation  of  the  genuineness  of  the  executors' 
signatures  by  the  United  States  counsel  or  other  competent  officer. 
The  evidence  on  this  point,  with  reference  to  Stock  Exchange  trans- 
actions, is  all  one  way;  and  it  is  a  remarkable  fact,  that  of  five  offi- 
cials of  London  banks  examined  for  the  appellants,  not  one  was  able 
to  speak  to  an  instance  of  a  transfer  signed  by  executors  having  been 
taken  as  a  security,  except  in  the  transactions  which  have  given  rise 
to  the  present  litigation. 

In  these  circumstances,  the  appellants  cannot' successfully  main- 
tain that  they  got  the  respondents'  certificates  from  Blakeway  in 
the  usual  course  of  business.  They  contend,  however,  with  some 
degree  of  plausibility,  that  the  title  which  they  did  get  was  in  law 
sufficient,  inasmuch  as  the  respondents  had  obtained  probate  and  had 
signed  the  transfers,  and  registration  could  have  been  obtained  on 
proving  these  undoubted  facts  to  the  satisfaction  of  the  company. 
On  the  other  hand,  the  respondents  argue  that  any  attempt  to  put 
the  transfers  in  order  by  procuring  an  attestation  of  their  signatures 
would  naturally  have  led  to  the  detection  of  Blakeway's  fraud,  and 
that  an  honest  endeavor  to  obtain  evidence  of  genuineness  would 
probably  have  led  to  the  same  result.  Beyond  the  fact  that  these 
transactions  were  not  in  the  usual  course  of  business,  I  do  not  find  it 
necessary  to  derive  any  inference  from  these  considerations,  because 
there  is  another  aspect  of  the  case  which  appears  to  me  to  be  conclu- 
sive against  the  appellants. 
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When  the  registered  shareholder  executes  the  transfer  indorsed  on 
his  certificate,  he  can  have  only  one  intelligible  purpose  in  view, 
that  of  passing  on  his  right  to  a  transferee.  It  is  not  so  in  the  case 
of  an  executor,  whose  only  title  to  the  shares  is  by  legal  assignment 
to  the  interest  of  the  defunct.  The  evidence  establishes  that  whether 
his  intention  be  to  dispose  of  the  shares,  or  to  vest  himself  with 
them,  and  to  hold  them  as  part  of  the  executory  estate,  the  usual 
practice  is  for  him  to  sign  the  indorsed  transfer  as  executor,  without 
inserting  the  name  of  a  transferee.  His  signature  in  his  executorial 
capacity  does  not  disclose  whether  he  intended  the  one  or  the  other 
of  these  two  things;  and  the  document,  when  placed  by  hiui  in  the 
hands  of  a  broker,  does  not  speak  in  terms  less  ambiguous.  It  con- 
veys no  representation  to  persons  transacting  business  with  the  broker 
that  he  has  authority  to  sell  or  pledge,  or  to  do  more  than  effect  the 
substitution  of  the  executor's  name  for  that  of  the  defunct  in  the 
register  of  shareholders.  I  am  of  opinion  that  an  ambiguous  docu- 
ment of  that  kind  cannot  raise  an  estoppel  which  will  prevent  the 
respondents  from  pleading  that  Blakeway  had  no  mandate  to  pledge 
their  certificates.  I  think  the  signature  of  the  respondents,  in  their 
executorial  capacity,  was  in  itself  sufficient  notice  to  cast  upon  the 
appellants  the  duty  of  inquiring  into  the  extent  of  his  authority,  and 
on  that  ground  I  concur  in  the  judgments  which  have  been  moved 
by  the  Lord  Chancellor. 

Lord  Bkamwell  :  — 

My  Lords,  J.  M.  Williams  at  his  death  was  the  owner,  registered 
in  the  books  of  the  company,  of  1210  shares  of  the  New  York  Cen- 
tral and  Hudson  River  Railroad  Company.  On  his  death  these 
shares,  and  his  right  and  title  thereto,  devolved  on  his  executors, 
the  respondents.  But  to  give  them  these  full  rights,  power  of  acting 
as  shareholders  and  receiving  dividends,  it  was  necessary  they  should 
be  registered  as  shareholders.  They  could,  perhaps,  without  regis- 
tration of  themselves,  though  I  do  not  think  it  clearly  appears,  nor 
is  it  material,  transfer  those  rights  by  a  proper  instrument  to  others, 
who  would  then  be  entitled  to  registration.  The  respondents  were 
possessed  of  the  certificates  of  the  testator's  ownership  of  the  shares. 
On  these  certificates  was  a  form  indorsed,  which  is  clearly  applica- 
ble to  a  transfer  from  the  person  or  persons  named  in  the  certificates 
to  a  purchaser,  and  not  to  a  transfer  from  a  testator  by  his  executors 
to  themselves.  However,  the  executors,  being  desirous  of  having  the 
shares  transferred  into  their  names  that  they  might  receive  the  divi- 
dends and  sell  the  shares  if  they  wished,  and  being  told  it  was  right 
to  do  so,  signed  these  indorsements.  They  sent  these  to  the  testa- 
tor's brokers  to  get  them,  the  executors,  registered  as  the  share- 
holders. Instead  of  this  being  done,  one  of  the  firm  of  brokers 
pledged  these  certificates,  part  to  one  of  the  appellants,  part  to  the 
other,  fraudulently  and  in  breach  of  his  duty  to  the  respondents. 

Now,  as  has  been  said,  the  shares  being  of  an  American  company 
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domiciled  in  one  of  tlie  United  States  of  America,  an  act  effectual  by 
the  law  of  that  State  to  transfer  the  property,  and  no  other,  would 
transfer  it.  Now,  the  respondents  have  not,  in  fact  or  intention, 
transferred  the  shares  to  the  appellants.  But  it  is  said  they  are 
estopped  to  say  they  are  not,  for  they  have  signed  the  indorsed  form 
on  the  certificates  in  blank,  which,  it  is  contended,  means  that  any 
person  giving  value  may  till  up  the  blanks  and  become  the  owner. 
I  cannot  agree.  It  seems  to  me  plainly  w'rong.  I  think  any  one 
seeing  that  the  shares  were  in  the  name  of  John  Michael  Williams, 
that  the  indorsements  were  not  by  him,  but  by  two  others,  must 
have  known  that  it  might  be  intended,  rightly  or  wrongly,  that  the 
shares  should  be  sold,  or  that  money  should  be  borrowed  on  them, 
or  that  the  signatures  were  those  of  persons  representing  Williams, 
and  intending  that  the  shares  should  be  transferred  into  the  names 
of  the  persons  so  signing;  any  one  of  these  three  intentions  is  pos- 
sible, in  fact.  If  so,  there  can  be  no  estoppel  to  say  the  last  was 
meant.  It  is  not  contrary  to  what  they  have  said  by  their  indorse- 
ment, further,  I  think  the  circumstances  are  such  as  to  have  called 
on  persons  lending  money  on  these  documents  to  inquire  as  to  the 
right  of  the  borrower  to  pledge. 

On  these  grounds,  I  think  that  the  judgment  should  be  affirmed. 
I  cannot,  with  all  respect  to  Lord  Cairns,  see  any  ground  for  apply- 
ing the  doctrine  of  Piokard  v.  Sears  (6  A.  &  E.  469),  in  Good- 
win V.  Bobarts  (1  App.  Cas.  490).  The  plaintiff  there  was  not 
making  a  claim  inconsistent  with  anything  he  had  theretofore  said 
or  done. 

I  should  be  sorry  to  think  we  were  deciding  these  cases  differently 
from  what  would  be  done  in  New  York  State.  But  I  cannot  believe 
we  are.  Though  such  cases  did  not  occur  at  the  time  when  New 
York  became  an  English  possession,  yet  the  principles  which  should 
govern  were  the  same  then  as  now.  It  is  not  suggested  there  has 
been  any  statutory  change  in  the  State  of  New  York,  and  therefore 
the  law  is  the  same  there  as  here.  It  is  admitted  that  if  these  cer- 
tificates had  been  stolen  from  the  executors  with  their  names  on 
them  no  title  would  be  gained  by  a  purchase  for  value.  But  it  is 
said  to  be  different  because  the  respondents  voluntarily  parted  with 
the  certificates  indorsed.  I  think  that  makes  no  difference.  It 
could  only  do  so  by  estoppel,  and  I  think  for  the  reasons  I  have 
given  that  there  is  none. 

One  word  on  the  alleged  hardship  on  the  defendants.  I  think 
there  is  none.  I  think  they  ought  to  have  inquired  as  to  these  in- 
struments. It  is  said  business  could  not  be  transacted  if  that  were 
necessary.  The  same  thing  was  said  when  Lord  Sheffield's  case  was 
decided.  But,  as  has  been  shrewdly  observed,  such  business  is  as 
lively  as  ever.  I  repeat  my  remark  during  the  argument.  Shop- 
keepers have  said,  when  suing  a  husband,  that  they  could  not  possi- 
bly ask  the  wife  if  she  had  his  authority  to  pledge  his  credit,  —  she 
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would  be  offended.     An  excellent  reason  for  not  asking  her,  but  not 
for  making  him  pay. 

I  think  the  judgment  should  be  af&rmed. 

Lord  Hbrschell  :  — 

My  Lords,  the  question  for  determination  in  these  appeals  is, 
whether  the  appellants  are  entitled  to  certain  shares  in  the  New 
York  Central  and  Hudson  River  Railway  as  against  the  respondents. 
There  is  no  doubt  that  the  respondents,  as  the  executors  of  the  late 
John  Michael  Willaims,  were  the  owners  of  these  shares  in  January, 
1881,  and  it  is  equally  free  from  doubt  that  they  have  never  done 
any  act  with  the  intent  to  sell  or  pledge  them,  or  otherwise  part 
with  the  property  in  them.  If,  therefore,  they  are  no  longer  the 
owners  of  them,  the  property  has  passed  in  spite  of  their  intention. 

There  are  only  two  ways  in  which  according  to  the  law  of  England 
a  good  title  can  be  acquired  under  such  circumstances.  If  the  in- 
struments of  title  be  negotiable  instruments,  a  person  taking  them 
for  value  without  notice  of  any  infirmitj'  in  the  title  would  have  a 
right  to  hold  them,  even  as  against  a  prior  owner  who  had  never  in- 
tended to  part  with  the  property  in  them.  Or,  again,  such  an  owner 
may  have  so  acted  as  to  be  estopped  from  setting  up  a  claim  as 
against  a  person  who  has  bona  fide  and  for  value  taken  the  instru- 
ments by  way  of  sale  or  pledge.  I  do  not  understand  these  general 
propositions  to  be  disputed  by  the  appellants.  But  they  contend 
that  the  question  is  not  to  be  determined  by  the  law  of  England. 
They  insist  that  although  all  the  transactions  between  the  parties 
took  place  in  this  country,  inasmuch  as  the  company,  the  title  to  the 
shares  in  which  is  in  question,  is  a  corporatioii  existing  under  and 
governed  by  the  laws  of  the  State  of  New  York,  recourse  must  be 
had  to  the  law  of  that  State  to  determine  what  is  necessary  to  pass 
the  property  in  such- shares,  and  whether  under  given  circumstances 
the  property  in  them  passed,  without  regard  to  the  place  where  the 
transaction  took  place,  which  is  alleged  to  have  had  that  result. 

I  agree  that  the  question,  what  is  necessary  or  effectual  to  transfer 
the  shares  in  such  a  company,  or  to  perfect  the  title  to  them,  where 
there  is  or  must  be  held  to  have  been  an  intention  to  transfer  them, 
must  be  answered  by  a  reference  to  the  law  of  the  State  of  New 
York.  But  I  think  that  the  rights  arising  out  of  a  transaction  en- 
tered into  by  parties  in  this  country,  whether,  for  example,  it  oper- 
ated to  effect  a  binding  sale  or  pledge  as  against  the  owner  of  the 
shares,  must  be  determined  by  the  law  prevailing  here. 

The  facts  in  the  present  case  lie  in  a  narrow  compass  and  are  not 
in  dispute.  The  certificates  of  the  shares  were  all  in  the  same  form. 
Each  of  them  certified  that  John  Michael  Williams  was  entitled  to 
ten  shares  in  the  capital  stock  of  the  company,  transferable  in  per- 
son or  by  attorney  on  the  books  of  the  company  only  on  the  surren- 
der and  cancellation  of  the  certificate  by  an  indorsement  thereon  and 
in  the  form  and  manner  required  by  the  transfer  regulations  of  the 
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company.  The  certificates  were  handed  to  Thomas  &  Co.,  a  firm  of 
stockbrokers,  in  order  that  they  might  procure  the  executors  to  be 
registered  in  the  books  of  the  company  and  thus  complete  their  title. 
On  the  back  of  each  of  the  certificates  was  a  printed  form  in  the  fol- 
lowing terms :  — 

For  value  received,  do  hereby  sell,  assign,  and  transfer  to 

shares  of  tlie  capital  stock  of  the  New  York  Central  and  Hudson  River  Rail- 
road Company  of  100  dollars  each  standing  in  name  on  the 
boolcs  of  the  company  and  represented  by  the  within  certificate  ,  and  do 
hereby  irrevocably  constitute  and  appoint  attorney  to  execute  a  sur- 
render and  cancellation  of  the  within  certificate  and  also  to  do  all  things  requi- 
site to  transfer  the  said  stock  on  the  books  of  the  said  company  in  such  form 
and  manner  as  may  be  necessary  or  may  be  required  by  the  regulations  of  the 
said  company  in  that  behalf,  with  full  powers  of  substitution  in  the  premises. 

This  form  was  signed  by  the  executors  before  the  certificates  were 
placed  in  the  laands  of  Thomas  &  Co. ;  but  the  blanks  were  not  filled 
up.  A  partner  in  the  firm  of  Thomas  &  Co.  afterwards  delivered 
the  certificates  in  the  same  condition  to  the  appellant  banks,  as  se- 
curity for  advances  made  by  them.  This  was  done  without  the 
knowledge  or  authority  of  the  executors. 

The  evidence  of  eminent  lawyers,  well  acquainted  with  the  law  of 
the  State  of  New  York,  was  adduced  on  behalf  of  the  appellants. 
They  proved  that  the  delivery  of  a  certificate  with  a  transfer  and 
power  of  attorney,  signed  in  blank  by  the  registered  owner,  is  a  good 
assignment  of  the  shares,  and  passes  a  title  to  them  both  legal  and 
equitable.  The  corporate  body,  indeed,  recognizes  no  one  as  a  stock- 
holder except  those  who  appear  to  be  such  on  the  books  of  the  com- 
pany. The  rights  to  vote  and  to  receive  dividends  are  determinable 
only  by  reference  to  those  books,  and  where  the  registered  owner  is 
indebted  to  the  company  for  unpaid  calls  or  otherwise,  the  company 
would  be  justified  in  refusing  to  make  a  transfer  in  their  books  until 
this  indebtedness  was  discharged.  But  as  between  the  parties  to 
the.  transaction  the  transfer  is  entirely  completed  by  the  delivery  of 
the  certificates  in  the  manner  mentioned.  The  evidence  of  the 
American  lawyers,  however,  makes  it  equally  clear  that  such  certifi- 
cates of  shares  are  not  in  the  United  States,  any  more  than  in  Eng- 
land, negotiable  instruments.  The  mere  delivery  of  them  with  the 
endorsed  blank  transfer  and  power  of  attorney  signed,  irrespective 
of  any  act  or  intent  on  the  part  of  the  owner  of  the  shares,  is  not  of 
itself  sufiicient  to  pass  the  title  to  them.  If  delivered  by  or  with 
the  authority  of  the  owner  with  intent  to  transfer  them,  such  deliv- 
ery will  suffice  for  the  purpose.  But  if  there  has  been  no  intent  on 
the  part  of  the  owner  to  transfer  them,  a  good  title  can  only  be  ob- 
tained as  against  him  if  he  has  so  acted  as  to  preclude  himself  from 
setting  up  a  claim  to  them.  If  the  owner  of  a  chose  in  action  clothes 
a  third  party  with  the  apparent  ownership  and  right  of  disposition 
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of  it,  lie  is  estopped  from  asserting  his  title  as  against  a  person  to 
whom  such  third  party  has  disposed  of  it,  and  who  received  it  in 
good  faith  and  for  value.  And  this  doctrine  has  been  held  by  the 
Court  of  Appeals  of  the  State  of  New  York  to  be  applicable  to  the 
case  of  ceititicates  of  shares,  with  the  blank  transfer  and  power  of 
attorney  signed  by  the  registered  owner,  handed  by  him  to  a  broker 
who  fraudulently  or  in  excess  of  his  authority  sells  or  pledges  them. 
The  banks  or  other  persons  taking  them  for  value,  without  notice, 
have  been  declared  entitled  to  hold  them  as  against  the  owner. 

As  at  present  advised  I  do  not  see  any  difference  between  the  law 
of  the  State  of  New  York  and  the  law  of  England  in  this  respect. 
If  in  the  present  case  the  transfer  had  been  signed  by  the  registered 
owner  and  delivered  by  him  to  the  brokers,  I  should  have  come  to 
the  conclusion  that  the  banks  had  obtained  a  good  title  as  against 
him,  and  that  he  was  estopped  by  his  act  from  asserting  any  right  to 
them.  But  this  is  not  the  case  with  which  your  Lordships  have  to 
deal.  The  transfers  in  this  case  were  not  signed  by  the  registered 
owner,  John  Michael  Williams,  but  by  his  executors.  If  they  had 
been  so  signed  and  delivered  by  the  executors  for  the  purpose  of 
effecting  a  transfer,  I  see  no  reason  to  doubt  that  such  a  delivery 
would  have  been  effectual  for  that  purpose.  But  they  were  not.  As 
I  have  already  said,  the  only  object  they  had  in  handing  them  thus 
signed  to  the  brokers  was  to  complete  their  title  by  obtaining  regis- 
tration in  their  own  names.  And  the  question  to  be  determined  is 
whether  parting  with  the  possession  of  the  certificates  so  signed  was 
an  act  which  estops  them  from  setting  up  their  title  as  against  a 
person  who  has  taken  the  certificates,  bona  fide  and  for  value,  from 
the  brokers  intrusted  with  them. 

A  most  important  piece  of  evidence  was  adduced  at  the  trial  bear- 
ing upon  this  point.  It  was  proved  that  it  was  the  usual  course 
where  executors  desii^e  registration  in  their  own  name  to  forward  the 
certificates,  with  the  endorsement  signed  by  them,  and  acknowledged 
with  a  duly  authenticated  copy  of  the  will,  to  the  New  York  Office, 
and  that  on  such  certificates  and  copy  will  being  filed  new  certificates 
in  the  names  of  the  executors  are  returned  to  them.  It  thus  appears 
that  certificates,  signed  as  those  now  in  controversy  were,  may  be  in 
the  hands  of  brokers  for  either  of  two  purposes,  to  effect  a  transfer 
or  to  complete  the  title  of  the  executors.  Their  possession  is  just 
as  consistent  with  the  one  purpose  as  the  other. 

The  case  seems  to  me  to  differ  essentially  from  that  of  a  transfer 
signed  by  the  registered  owner.  He  must,  presumably,  have  signed 
it  with  the  intention  at  some  time  or  other  of  effecting  a  transfer. 
No  other  reasonable  construction  can  be  put  on  his  act.  And  if  he 
intrusts  it  in  that  condition  to  a  third  party,  I  think  those  dealing 
with  such  third  party  have  a  right  to  assume  that  he  has  authority 
to  complete  a  transfer.  But  when  the  indorsement  is  signed  by  ex- 
eciitors  who  are  not  the  registered  owners,  there  can  be  no  such  pre- 
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sumption.  They  may  well  have  signed  it  merely  to  complete  their 
title  without  the  intention  of  ever  parting  with  the  shares. 

Under  such  circumstances,  I  do  not  think  any  one  dealing  with  a 
broker  in  possession  of  such  certificates  has  a  right  to  assume  that 
he  has  authority  to  complete  a  transfer  of  them;  his  possession  is 
equally  consistent  with  the  absence  of  any  such  authority  and  with 
his  holding  them  merely  for  the  purpose  of  procuring  registration  in 
the  name  of  the  executors.  Indeed,  I  think  the  evidence  shows  that 
the  latter  would  be  the  more  probable  explanation  of  the  signature 
by  the  executors.  For,  though  an  attempt  was  made  to  prove  that 
it  was  a  common  practice  for  executors  to  sign  indorsed  transfers  for 
the  purposes  of  transferring  the  shares  on  a  sale  or  pledge,  the  at- 
tempt has  signally  failed. 

Under  the  rules  of  the  New  York  Stock  Exchange  the  delivery  of 
certificates  with  the  indorsement  signed  by  the  executors  of  the  reg- 
istered owner  is  not  a  good  delivery.  And  in  the  New  York  finan- 
cial market,  amongst  bankers  and  brokers  it  is  not  usual  to  lend 
upon  the  security  of  share  certificates  thus  signed  by  executors ;  they 
are  not  regarded  as  being  in  order.  Any  such  transaction  would  be 
exceptional  only,  and  depend  upon  confidence  in,  or  some  special 
arrangement  with,  the  borrower.  Nor  would  a  transfer  signed  by 
executors  be  a  good  transfer  on  the  London  Stock  Exchange.  A 
certificate  and  transfer  would  not  be  accepted  unless  it  was  clear  on 
the  face  of  it.  And  it  is  a  remarkable  fact  that  the  representatives 
of  several  of  the  most  important  banking  establishments  in  this 
country  who  were  called  as  witnesses  were  unable  to  point  to  a  sin- 
gle instance  in  which  certificates  with  indorsed  transfers,  signed  by 
the  executors  of  the  registered  owner,  had  been  taken  in  the  course 
of  their  business  as  security  for  an  advance. 

I  have  come  without  hesitation  to  the  conclusion  that  there  is  no 
estoppel  in  this  case  as  against  the  respondents  which  prevents  their 
setting  up  their  title  to  the  shares  and  the  certificates  which  repre- 
sent them  —  a  title  which  they  have  never  intended  to  part  with, 
and  of  which  they  can  have  been  deprived,  if  at  all,  only  by  estoppel. 

For  these  reasons  1  think  the  judgment  appealed  from  should  be 
affirmed. 

LOKD   MOKKIS:  — 

My  Lords,  I  do  not  think  it  necessary  to  consider  some  nice  qu3S- 
tions  which  might  arise  under  certain  circumstances  on  the  transfer 
by  delivery  and  indorsement  of  certificates  which  are  admittedly  not 
negotiable  instruments.  In  this  case  did  the  transfer  and  indorse- 
ment made  by  the  executors  of  John  Michael  Williams  transmit 
title  to  the  shares  to  the  appellants?  On  the  facts  (which  it  is  not 
necessary  to  recapitulate)  if  the  transfer  and  executorial  indorsement 
did  so  vest  the  property  it  must  have  done  so  by  estoppel,  as  well  by 
the  law  of  the  State  of  New  York  as  by  the  law  of  England. 

Mr.  Carter,  a  member  of  the  American  bar,  examined  on  behalf  of 
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the  appellants,  thus  states  the  law  of  New  York :  "  The  foundation 
of  a  title  of  a  bona  fide  purchaser  for  value  of  a  certificate  of  stock 
which  has  been  delivered  to  him  in  fraud  of  the  rights  of  the  regis- 
tered owner  rests  upon  the  circumstance  that  the  registered  owner 
has  so  dealt  with  that  certificate  as  to  lead  the  purchaser  for  value 
to  believe  honestly  that  he  was  taking  a  good  title  to  it  —  in  other 
words,  the  foundation  rests  on  the  principle  of  estoppel." 

Applying  that  principle  to  this  case,  the  appellants  in  taking  de- 
livery of  the  certificates  from  Blakeway  should  have  acted  in  such  a 
manner  as  reasonable  men  would  in  dealing  with  such  an  important 
matter  of  business.  They  did  not  so  act.  According  to  the  Ameri- 
can evidence  the  certificates  were  not  "in  order,"  and  would  not, 
according  to  the  rules  of  the  New  York  Stock  Exchange,  pass  from 
hand  to  hand.  The  documents  were  imperfect,  and  though  in  a 
proper  case  the  imperfections  might  be  remedied,  that  is  not  a  sufii- 
cient  answer  when  the  appellants  have  to  rely  on  title  by  estoppel. 
According  to  the  English  evidence,  the  certificates  as  indorsed  would 
not  be  accepted  in  delivery  on  the  London  Stock  Exchange.  Conse- 
quently whether  considered  from  American  usage  and  law  or  Eng- 
lish, the  documents  were  imperfect;  the  appellants  were  thereby 
put  on  inquiry,  and  being  so  put,  can  have  no  better  title  than  their 
transferor  Blakeway. 

In  my  opinion  the  judgments  should  be  affirmed. 
Orders  appealed  from  affirmed;  and  appeals  dismissed  with  costs. 


TELEGEAPH  COMPANY  v.   DAVENPOET. 
(97  V.  S.  369.  1878.) 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

These  are  suits  in  equity  to  compel  the  defendant,  a  corporation 
created  under  the  laws  of  New  York,  to  replace,  in  the  name  of  the 
complainants,  certain  shares  of  its  capital  stock  alleged  to  have  be- 
longed to  them,  and  to  have  been  transferred  without  their  authority 
on  its  books  to  other  parties ;  and  to  issue  to  them  proper  certificates 
for  the  same;  and  also  to  pay  to  them  the  dividends  received  on  the 
shares  since  such  unauthorized  transfer.  In  case  the  company  fail 
to  replace  the  stock,  the  complainants  ask  for  alternative  judgments 
for  the  value  of  their  respective  shares. 

The  facts  upon  which  the  suits  rest  are  these:  In  March,  1865, 
Charles  Davenport,  a  citizen  of  Ohio,  died,  leaving  a  widow  and  two 
minor  children,  the  complainants  here,  his  heirs.  He  was  possessed 
at  the  time,  besides  other  property,  of  eleven  hundred  and  seventy 
shares  of  the  capital  stock  of  the  Western  Union  Telegraph  Com- 
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pany,  which,  upon  the  settlement  of  his  estate,  were  distributed 
equally  between  the  widow  and  children,  in  whose  names,  respec- 
tively, they  were  entered  on  the  books  of  the  company,  and  to 
whom  separate  certificates  were  issued.  She  was  appointed  guar- 
dian of  the  children.  To  her,  as  such,  the  certificates  were  deliv- 
ered, declaring  on  their  face  that  only  upon  their  surrender  and 
cancellation  they  were  transferable  in  person  or  by  attorney  on  the 
books  of  the  company.  On  the  back  of  each  one  was  printed  a  blank 
form  of  transfer  and  power  of  attorney.  She  put  those  belonging  to 
the  children,  with  the  one  issued  to  her,  and  some  government  bonds 
in  a  tin  box,  which  was  locked  and  deposited  in  the  Fourth  National 
Bank  of  Cincinnati  for  safe  keeping.  Her  brother,  Kobert  W. 
Richey,  at  that  time  and  for  some  years  afterwards  an  officer  in  the 
bank,  had  access  to  the  box.  He  kept  the  key  to  it  during  her  ab- 
sence from  Cincinnati,  in  order  to  get  for  collection  the  coupons 
attached  to  the  bonds  when  they  became  due. 

In  February,  1871,  he  took  from  this  box  the  certificate  of  three 
hundred  and  ninety  shares  belonging  to  the  complainant,  Henry 
Davenport,  and  forged  his  name  to  the  transfer  and  power  of  attor- 
ney on  its  back,  adding  his  own  signature  as  that  of  an  attesting 
witness.  In  this  form  he  sold  the  certificate ;  and  the  purchasers, 
using  the  forged  power  of  attorney,  obtained  a  transfer  of  the  shares 
on  the  books  of  the  company.  Subsequently,  Mrs.  Davenport  was 
in  Cincinnati,  and  on  one  occasion  sent  for  the  box,  but  returned  it 
to  the  bank  without  opening  it  or  examining  its  contents,  and  beiug 
about  to  depart  for  Europe,  she  left  the  key  with  her  brother.  Soon 
afterwards,  he  took  from  the  box  the  certificate  of  shares  belonging 
to  the  other  complainant,  Katharine  Davenport,  and  forged  her  name 
to  a  like  transfer  and  power  of  attorney,  adding,  as  in  the  former 
case,  his  own  signature  as  that  of  an  attesting  witness.  In  this 
form  her  certificate  was  also  sold,  and  by  the  purchaser  a  transfer 
was  obtained  under  the  forged  power  of  attorney  on  the  books  of  the 
company.  When  these  forgeries  were  committed,  both  children 
were  minors,  Henry  being  seventeen,  and  Katherine  fifteen  years  of 
age.  Henry  was  at  the  time  at  school  in  Switzerland,  and  in  the 
summer  of  1871  Mrs.  Davenport  and  Katherine  went  to  Europe. 
None  of  them  were  informed  of  the  pretended  transfers  of  the  stock 
until  the  spring  of  1873,  and  in  1874  these  suits  were  brought. 
They  were  originally  commenced  in  one  of  the  courts  of  the  State  of 
Ohio,  and  were  removed  to  the  Circuit  Court  of  the  United  States 
upon  application  of  the  defendant.  That  court  rendered  a  decree 
for  each  complainant,  and  the  company  appealed  to  this  court. 

Me.  Justice  Field,  after  stating  the  case,  delivered  the  opinion 
of  the'  court :  — 

Upon  the  facts  stated  there  ought  to  be  no  question  as  to  the  right 
of  the  plaintiffs  to  have  their  shares  replaced  on  the  books  of  the 
company  and  proper  certificates  issued  to  them,  and  to  recover  the 
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dividends  accrued  on  the  shares  after  the  unauthorized  transfer ;  or 
to  have  alternative  judgments  for  the  value  of  the  shares  and  the 
dividends.  Forgery  can  confer  no  power  nor  transfer  any  rights. 
The  officers  of  the  company  are  the  custodians  of  its  stock-books, 
and  it  is  their  duty  to  see  that  all  transfers  of  shares  are  properly 
made,  either  by  the  stockholders  themselves  or  persons  having  au- 
thority from  them.  If  upon  the  presentation  of  a  certificate  for 
transfer  they  are  at  all  doubtful  of  the  identity  of  the  party  offering 
it  with  its  owner,  or  if  not  satisfied  of  the  genuineness  of  a  power  of 
attorney  produced,  they  can  require  the  identity  of  the  party  in  the 
one  case,  and  the  genuineness  of  the  document  in  the  other,  to  be 
satisfactorily  established  before  allowing  the  transfer  to  be  made. 
In  either  case  they  must  act  upon  their  own  responsibility.  In 
many  instances  they  may  be  misled  without  any  fault  of  their  own, 
just  as  the  most  careful  person  may  sometimes  be  induced  to  pur- 
chase property  from  one  who  has  no  title,  and  who  may  perhaps 
have  acquired  its  possession  by  force  or  larceny.  Neither  the  ab- 
sence of  blame  on  the  part  of  the  officers  of  the  company  in  allowing 
an  unauthorized  transfer  of  stock,  nor  the  good  faith  of  the  pur- 
chaser of  stolen  property,  will  avail  as  an  answer  to  the  demand  of 
the  true  owner.  The  great  principle  that  no  one  can  be  deprived  of 
his  property  without  his  assent,  except  by  the  processes  of  the  law, 
requires  in  the  cases  mentioned  that  the  property  wrongfully  trans- 
ferred or  stolen  should  be  restored  to  its  rightful  owner.  The  main- 
tenance of  that  principle  is  essential  to  the  peace  .and  safety  of 
society,  and  the  insecurity  which  would  follow  any  departure  from 
it  would  cause  far  greater  injury  than  any  which  can  fall,  in  cases 
of  unlawful  appropriation  of  property,  upon  those  who  have  been 
misled  and  defrauded. 

We  do  not  understand  that  the  counsel  of  the  appellant  controvert 
these  views,  but  they  contend  that  the  mother  of  the  plaintiffs,  as 
their  guardian,  was  chargeable  with  culpable  negligence  in  the  keep- 
ing of  the  certificates,  and,  therefore,  that  the  plaintiffs  are  estopped 
from  claiming  them  or  their  value  from  the  company.  The  negli- 
gence alleged  consisted  in  the  fact  that  she  intrusted  her  brother 
with  the  key  to  the  box  in  which  they  were  deposited  when  she 
knew  that  he  was  insolvent,  and  that  he  had  used,  without  her  au- 
thority, funds  received  by  him  on  a  previous  sale  of  a  portion  of  her 
property;  and  the  further  fact,  that  when,  in  the  summer  of  1871, 
before  leaving  for  Europe,  she  sent  for  the  box,  she  returned  it  to 
the  bank  without  examining  its  contents.  To  have  allowed  her 
brother,  when  known  to  be  insolvent,  to  have  access  to  the  box  after 
he  had,  without  her  authority,  appropriated  to  his  own  use  her  funds, 
and  to  have  returned  the  box  to  the  bank  in  1871  without  examining 
its  contents,  were,  according  to  the  contention  of  counsel,  offences 
of  such  gravity  as  to  estop  her  wards,  the  minor  children,  from  com- 
plaining of  the  company  for  allowing  their  stock  to  be  transferred 
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on  its  books  under  a  power  of  attorney  which  he  had  forged.  We 
do  not  think  it  at  all  necessary  to  comment  at  any  length  upon  this 
singular  position ;  for  even  if  it  were  possible,  as  it  is  not,  to  pre- 
clude the  minor  heirs  from  asserting  their  rights  to  property  received 
from  their  father,  by  reason  of  any  negligence  of  their  guardian, 
we  are  unable  to  perceive  any  necessary  connection  between  her 
brother's  insolvency  and  misappropriation  of  her  funds,  and  the  for- 
gery of  the  children's  names,  or  between  such  forgery  and  her  omis- 
sion to  open  her  box  in  1871  and  examine  its  contents.  There  is  no 
circumstance  here  upon  which  an  estoppel  against  the  plaintiffs  can 
be  raised.  To  create  an  estoppel  against  them  there  must  have  been 
some  act  or  declaration  indicating  an  authorization  of  the  use  of  tjieir 
names  by  which  the  company  was  misled,  or  a  subsequent  approval 
of  their  use  by  acceptance  of  the  moneys  received  with  knowledge  of 
the  transfer.  No  act  or  declaration  is  mentioned,  either  of  the  guar- 
dian or  her  children,  which  tends  in  the  slightest  degree  to  show 
that  any  assent  was  given  to  the  use  of  their  names.  But  moreover, 
neither  the  guardian  nor  the  children  whilst  they  were  minors  were 
competent,  even  by  the  most  formal  act,  to  authorize  a  transfer  and 
sale  of  the  property.  Under  the  statute  of  Ohio,  the  intervention 
of  the  Probate  Court  was  essential  to  any  such  proceeding.  No  in- 
ference could,  therefore,  be  drawn  from  any  negligence  of  theirs  in 
support  of  a  transfer  of  the  property,  where  no  order  of  that  court 
authorizing  a  transfer  had  been  made. 

There  are  numerous  decisions  of  the  English  and  American  courts 
in  accordance  with  the  views  stated.  They  are  cited  by  counsel  in 
their  briefs,  and  are  given  in  a  note  to  this  opinion.^  We  do  not 
think  it  important  to  refer  to  them  specially,  for  no  number  of  ad- 
judications can  add  to  the  force  of  a  simple  statement  of  the  facts. 

The  decree  of  the  court  below  in  each  case  must  be  affirmed;  and 
it  is 

So  ordered. 

1  Davis  V.  Bank  of  England  (2  Bing.  393);  Bilgard  v.  South  Sea  Co.  et  al.  (2 
P.  Wms.  76) ;  Stoman  v.  Bank  of  England  (14  Sim.  475) ;  Taylor  v.  Midland  Railway 
Co.  (28  Beav.  287) ;  Ashby  v.  Blackivell  (2  Eden,  299) ;  Lowryy.  Commercial  and  Far- 
mers' Bank  of  Baltimore  (Taney,  C.  C.  Dec.  310) ;  Sewall  v.  Boston  Water  Power  Co. 
(4  Allen,  277);  Pratt  v.  Taunton  Copper  Co.  (123  Mass.  110);  Chew  v.  Bank  of  Balti- 
more (14  Md.  299) ;  Pollock  y.  The  National  Bank  (7  N.  Y.  274) ;  Weaver  v.  Barden 
(49  id.  286) ;  Cohen  v.  Gwynn  (4  Md.  Ch.  Dec.  357) ;  Valton  v.  Midland  Railway  Co. 
(22  Eng.  L.  &  Eq.  452)  ;  Swan  v.  North  British  Australian  Co.  (7  Hurl.  &  Nor.  603). 
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EAST  BIEMINGHAM  LAND  COMPANY  v.   DENNIS. 
(85  Ala.  565.    1888.) 

Appeal  from  the  City  Court  of  Birmingham,  in  equity. 

The  bill  in  this  case  was  filed  on  the  13th  April,  1888,  by  J.  F. 
Dennis,  against  J.  P.  Mudd,  and  the  East  Birmingham  Land  Com- 
pany, a  private  corporation;  and  sought  to  compel  the  transfer  on 
the  books  of  the  corporation,  of  a  certificate  for  ten  shares  of  stock, 
of  which  the  complainant  claimed  to  be  the  owner,  and  to  compel 
the  delivery  of  the  certificate  to  him  by  said  Mudd,  who  had  posses- 
sion of  it  under  claim  of  ownership.  The  certificate  was  issued  in 
the  name  of  A.  E.  Dearborn,  and  was  indorsed  by  him  in  blank. 
The  complainant  claimed  that  he  had  bought  the  certificate,  with  the 
blank  indorsement  thereon,  from  a  holder  who  had  acquired  it  by 
purchase  from  said  Dearborn;  and  that  it  was  lost  by  him,  or  stolen 
from  him,  without  fault  on  his  part.  Mudd  purchased  the  certifi- 
cate, for  full  value,  from  Wilson,  Sage  &  Clark,  stockbrokers  in 
Birmingham;  and  while  denying  complainant's  ownership,  claimed 
that  he  acquired  a  good  title  by  the  custom  and  usage  of  brokers  and 
merchants  in  Birmingham.  A  decree  pro  confesso  was  taken  against 
the  corporation.  On  final  hearing,  on  pleadings  and  proof,  the  court 
rendered  a  decree  for  the  complainant;  and  this  decree  is  now  as- 
signed as  error,  by  each  of  the  defendants  separately. 

SOMEEVILLE,   J.  : 

We  concur  in  the  conclusion  reached  by  the  judge  of  the  City 
Court,  that  the  appellee,  Dennis,  complainant  in  the  bill,  is  the 
owner  of  the  ten  shares  of  stock  which  are  the  subject  of  litigation 
in  the  present  suit.  The  testimony  satisfactorily  proves  that  the 
certificate  of  stock,  indorsed  in  blank  by  Dearborn, 'who  was  the 
owner  on  the  books  of  the  defendant  corporation,  was  the  property 
of  the  appellee,  and  was  taken  or  stolen  from  his  possession,  without 
any  negligence  on  his  part  whatever,  several  months  before  it  was 
purchased  by  the  defendant  Mudd,  who  innocently  bought  and  paid 
value  for  it,  some  time  in  March,  1888. 

The  only  question  is,  whether  Mudd,  who  paid  full  value  for  this 
stock,  without  notice  of  the  complainant's  claim  to  it,  acquired  a 
title  superior  to  that  of  complainant. 

The  established  rule  is,  that  no  person  can  ordinarily  be  deprived 
of  his  ownership  of  property  save  by  his  own  consent,  or  his  negli- 
gence. The  only  exception  to  this  rule  is  the  case  of  a  bona  fide 
purchaser  for  value,  of  negotiable  paper.  We  have  no  reference  of 
course  to  the  taking  of  property  for  public  uses  by  judicial  con- 
demnation, which  may  be  done  without  the  owner's  consent. 


648  EAST  BIRMINGHAM  LAND   COMPANY  V.   DENNIS.      [CHAP.  XV, 

It  CEBHot  be  contended,  with  any  degree  of  plausibility,  tbat,  under 
the  facts  of  this  case,  the  complainant  was  guilty  of  negligence,  or 
the  want  of  ordinary  care  in  the  custody  of  the  certificate.  He  kept 
it  in  a  box  in  the  vault  of  a  banking  house,  whence  it  was  abstracted 
by  some  unknown  person,  apparently  without  any  fault  on  his  part. 

Nor  does  any  question  arise  involving  the  rights  of  a  subsequent 
bona  fide  purchaser  of  stock,  from  one  shown  to  be  owner  on  the 
corporate  books,  who  has  already  made  a  prior  unregistered  transfer 
of  it  to  another  purchaser.  All  such  transfers  made  by  the  true 
owner,  and  not  registered  on  the  books  of  the  corporation  within 
fifteen  days,  are  declared  by  statute  to  be  "void  as  to  bona  fide  credi- 
tors, or  purchasers  without  notice."  Code,  1886,  1671;  Fisher  v. 
Jones  (82  Ala.  117).  If  the  defendant  Mudd  had  claimed  by  a  sub- 
sequent purchase  from  Dearborn,  the  owner  of  the  stock  on  the  cor- 
porate books,  this  question  would  arise.  But  he  does  not  so  claim, 
his  title  being  derived  through  the  complainant  Dennis  himself,  by 
two  or  more  intermediate  transferees,  the  first  of  whom  was  a  fraud- 
ulent holder  without  title.  Whether  Mudd's  title  to  the  stock, 
therefore,  is  superior  to  that  of  Dennis,  depends  on  whether  a  cer- 
tificate of  stock,  indorsed  in  blank  by  the  owner,  is  to  be  treated  as 
negotiable  paper. 

The  rule  is  well  settled,  that  a  bona  fide  purchaser  of  a  negotiable 
bill,  bond,  or  note,  although  he  buys  from  a  thief,  acquires  a  good  title, 
if  he  pays  value  for  it  without  notice  of  the  infirmity  of  his  vendor's 
title.  The  authorities  are  clear  in  support  of  the  view,  that  a  certifi- 
cate of  corporate  shares  of  stock,  in  the  ordinary  form,  is  not  negoti- 
able paper,  and  that  a  purchaser  of  such  certificate,  although  indorsed 
in  blank  by  the  owner,  where  no  question  arises  under  the  registration 
laws,  obtains  no  better  title  to  the  stock  than  his  vendor  had,  in  the 
absence  of  all  negligence  on  the  part  of  the  owner,  or  his  authority 
to  make  the  sale.  This  question  arose,  and  was  decided  by  the  New 
York  Court  of  Appeals,  in  Mechanics'  Bank  v.  New  York  &  New 
Haven  R.  R.  'Go.  (13  N.  Y.  599,  1866).  It  was  there  held,  that  such 
a  certificate  does  riot  partake  of  the  character  of  a  negotiable  instru- 
ment, and  that  a  bona  fide  assignee,  with  full  power  to  transfer  the 
stock,  takes  the  certificate  subject  to  the  equities  which  existed 
against  his  assignor.  Such  certificates,  said  Comstock,  J.,  "contain 
no  word  of  negotiability.  They  declare  simply  that  the  person 
named  is  entitled  to  certain  shares  of  stock.  They  do  not,  like  nego- 
tiable instruments,  run  to  the  bearer,  or  order  of  the  party  to  whom 
they  are  given."  They  were  said  to  be,  in  some  respects,  like  a  bill 
of  lading,  or  warehouse  receipt,  being  "  the  representative  of  prop- 
erty, existing  under  certain  conditions,  and  the  documentary  evi- 
dence of  title  thereto."  The  most  that  can  be  said  is,  that  all  such 
instruments  possess  a  sort  of  quasi  negotiability,  dependent  on  the 
custom  of  merchants  and  the  convenience  of  trade.  They  are  not, 
in  the  matter  of  transferability,  protected  strictly  as  negotiable  paper. 
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In  Shaw  v.  Spencer  (100  Mass.  382;  s.  c.  97  Amer.  Dec.  1 
Amer.  Eep.  115  (1868),  it  was  also  decided  that  a  certificate  of  cor- 
porate stock,  transferred  in  blank  on  its  back,  was  clearly  not  a 
negotiable  instrument.  "No  commercial  usage,"  it  was  said,  "could 
give  to  such  an  instrument  the  attribute  of  negotiability.  However 
many  intermediate  hands  it  may  pass  through,  whoever  would  ob- 
tain a  new  certificate  in  his  own  name  must  fill  out  the  blanks,  .  .  . 
so  as  to  derive  title  to  himself  directly  from  the  last  recorded  stock- 
holder, who  is  the  only  recognized  and  legal  owner  of  the  shares." 
The  case  of  Sewall  v.  Boston  Water  Fower  Go.  (4  Allen,  282;  s.  o. 
81  Amer.  Dec.  701),  decided  by  the  same  court  a  few  years  before, 
is  referred  to  as  a  precedent  in  support  of  this  conclusion. 

The  precise  point  in  the  present  case  was  also  decided  in  Barstow 
V.  Savage  Mining  Go.  (64  Cal.  388;  s.  c.  49  Amer.  Eep.  706),  where 
it  was  expressly  held,  that  a  bona  fide  purchaser  of  stock  standing 
on  the  company's  books,  in  the  name  of  the  former  owner,  regularly 
indorsed  by  him,  and  stolen  from  the  present  owner  without  his 
fault,  gets  no  title.  The  decision  was  based  on  the  fact,  that  such 
certificates  are  not  negotiable  instruments,  but  simply  muniments  of 
title,  and  evidences  of  the  holder's  right  to  a  given  share  in  the 
property  and  franchises  of  the  corporation.  It  was  observed,  in  re- 
gard to  the  matter  of  negligence,  as  follows :  "  But,  if  the  purchaser 
from  one  who  has  not  the  title,  and  has  no  authority  to  sell,  relies 
for  his  protection  on  the  negligence  of  the  true  owner,  he  must  show 
that  such  negligence  was  the  proximate  cause  of  the  deceit. " 

The  same  principle  was  applied  to  bills  of  lading,  in  Gurney  v. 
Behrend  (3  Ellis  &  Bl.  622),  decided  by  the  English  Queen's  Bench, 
where  an  instrument  of  that  kind,  indorsed  in  blank  by  the  con- 
signor, and  sent  by  him  to  his  correspondent,  had  been  misap- 
propriated. The  correspondent,  without  authority,  fraudulently 
transferred  the  bill  for  value;  and  it  was  held  by  Lord  Campbell, 
that  for  the  want  of  the  element  of  negotiability  in  the  paper,  the 
title  to  the  goods  was  unaffected  by  the  transaction. 

The  doctrine  of  Barstow  v.  Savage  Mining  Go.  (supra)  is  well 
supported  by  authority,  and,  in  our  judgment,  announces  a  correct 
principle  of  law,  and  we  fully  approve  it.  Woolley  v.  Sargeant  (I4 
Amer.  Dec,  Note  on  Page  427,  and  cases  there  cited);  Cook  on 
Stock  and  Stockholders,  §§  368,  437,  192,  7,  10;  2  Daniel's  Neg. 
Instr.  (3d  Ed.),  §  1708  g.  It  harmonizes  entirely  with  the  declara- 
tion of  our  statute,  that  shares  of  stock  in  private  corporations  "are 
personal  property,  transferable  on  the  books  of  the  corporation  "  in 
accordance  with  the  rules  and  regulation  of  the  corporation.  Code, 
1886,  §  1669;   Campbell  v.  Woodstock  Iron  Co.  (83  Ala.  451). 

There  is  a  class  of  cases,  not  to  be  confounded  with  the  one  in 
hand,  where  the  holder  of  such  a  certificate  of  stock,  indorsed  in 
blank,  is  clothed  with  power,  as  agent  or  trustee,  to  deal  with  such 
stock  to  a  limited  extent,  and  transfers  it  by  exceeding  his  powers, 
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or  in  breach  of  his  trust.  In  such  cases,  it  has  often  been  held,  that 
the  true  owner,  having  conferred  on  the  holder,  by  contract,  all  the 
external  indicia  of  title,  and  an  apparently  unlimited  power  of  dis- 
position over  the  stock,  "  is  estopped  to  assert  his  title  as  against 
a  third  person,  who,  acting  in  good  faith,  acquires  it  for  value  from 
the  apparent  owner."  2  Dan.  ISTeg.  Inst.  (3d  Ed.)  §  1708  g;  McNeil 
V.  Tenth  Nat.  Bank  (46  N.  Y.  326) ;  Mount  Holly  Turnpike  Co.  v. 
Ferree  (17  N.  J.  Eq.  117) ;  Prall  v.  Tilt  (28  id.  479) ;  Merchants' 
Nat.  Bank  v.  Livingston  (74  N.  Y.  223).  These  cases  rest  on  the 
principle  that  it  is  more  just  and  reasonable,  where  one  of  two  inno- 
cent parties  must  suffer  loss,  that  he  should  be  the  loser  who  has  put 
trust  and  confidence  in  the  deceiver,  than  a  stranger  who  has  been  , 
negligent  in  trusting  no  one.     Allen  v.  Maury  &  Co.  (66  Ala.  10). 

It  being  an  established  principle  of  law  that  certificates  of  stock 
are  not  to  be  regarded  as  negotiable  paper,  it  is  not  permissible  to 
prove  a  custom  or  usage  among  stockbrokers  to  the  contrary.  No 
usage  is  good  which  conflicts  with  an  established  principle  of  law, 
any  more  than  one  which  contravenes  or  nullifies  the  express  stipu- 
lations of  a  contract.  Dickinson  v.  Gay  (83  Amer.  Dec.  666,  and 
Note,  664) ;  E.  T.  Va.  &  Ga.  R.  E.  Co.  v.  Johnston  (76  Ala.  576) ; 
Lehman  v.  Marshall  (47  Ala.  362). 

The  decree  of  the  court  below  is  in  accordance  with  these  views, 
and  must  be  affirmed. 


BOSTON  MUSIC  HALL  ASSOCIATION  v.   CORY. 
(129  Jfass.  435.     1880.) 

Colt,  J. :  — 

In  1874,  Howard  L.  Hayford  sold  five  shares  in  the  stock  of  the 
Boston  Music  Hall  Association  to  his  brother  Nathan  H.  Hayford, 
to  whom  he  delivered  a  stock  certificate,  and  upon  which  he  indorsed 
and  signed  a  written  transfer  in  the  usual  form.  No  transfer  was 
made  on  the  books  of  the  corporation,  and  there  was  no  provision  in 
the  charter  or  by-laws  of  the  association,  requiring  it.  It  was  not 
until  after  the  shares  were  levied  on  as  the  property  of  Howard  L., 
in  May,  1878,  that  the  corporation  was  notified  of  the  alleged  sale 
and  transfer  to  Nathan  H.  In  the  mean  time  Howard  L.,  with  the 
knowledge  of  his  brother,  collected  the  annual  dividends  declared  on 
the  stock,  attended  meetings  of  the  stockholders,  and  served  upon 
committees  appointed  at  such  meetings.  Under  the  levy  made  in 
1878,  Barney  Cory  bought  the  stock  as  the  property  of  Howard  L., 
and  the  question  presented  by  this  bill  of  interpleader  is,  which  of 
the  two  acquired  the  title. 

The  case  comes  up  on  an  appeal  from  the  decree  of  a  single  judge 
in  favor  of  Nathan  H.  Hayford,  accompanied  by  a  report  of  the  evi- 
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dence  taken  at  the  hearing.  In  the  first  place,  it  is  contended  that 
the  evidence  fails  to  show  that  the  stock  was  sold  and  assigned  to 
Nathan  H.,  in  good  faith  at  any  time  before  the  levy.  Upon  this 
question  of  fact,  the  decision  of  the  single  judge  will  not  be  reversed 
unless  it  clearly  appears  to  be  erroneous.  Heed  v.  Beed  (114  Mass. 
372);  Montgomery  v.  Pickering  (116  Mass.  227). 

The  ouly  evidence  of  the  transaction  in  1874  comes  from  the  two 
Hayfords,  who  were  the  parties  to  it.  But  we  cannot  say  that  the 
fact  that  the  apparent  ownership  remained  unchanged  for  such  an 
unusual  length  of  time  upon  the  books  of  the  corporation,  and  that 
Howard  L.  received  the  dividends  and  continued  to  act  as  the  real 
owner,  is  sufficient  to  lead  us  to  believe  that  the  judge  erred  in  not 
treating  it  as  sufficient  to  overcome  the  positive  evidence  of  a  valid 
sale  of  the  property,  coming  from  the  two  witnesses  who  were  before 
him,  and  of  whose  truthfulness  he  had  the  best  opportunity  to 
judge. 

In  the  next  place,  it  is  strenuously  urged  that,  by  force  of  the 
various  statutes  of  this  Commonwealth  relating  to  the  ownership 
and  transfer  of  stock  in  corporations,  authorizing  the  attachment  of 
shares,  requiring  returns  to  the  Secretary  of  the  Commonwealth, 
and  imposing  a  personal  liability  on  stockholders  for  the  debts  of  the 
corporation,  there  can  be  no  transfer  of  stock,  valid  against  the 
claims  of  an  attaching  creditor,  unless  such  transfer  be  recorded  in 
the  books  of  the  corporation  (Gen.  Sts.  c.  68,  §§  10,  12;  c.  123, 
§§  59-61;  c.  133,  §  46.  St.  1864,  c.  201).  The  intention  of  the 
Legislature,  it  is  said,  must  have  been  to  provide  for  the  owners  of 
stock  a  convenient  and  uniform  method  of  transferring  title  on  the 
books  of  the  corporation,  which  should  be  the  only  valid  transfer  as 
to  creditors,  and  others  interested;  and,  although  the  statutes  have 
not  provided  in  express  terms,  that  as  to  creditors  transfers  shall 
not  be  valid  till  they  are  so  recorded,  yet  such,  it  is  contended,  is 
the  necessary  implication,  for  otherwise  the  design  of  the  statutes, 
requiring  registration  and  making  the  shares  liable  to  be  taken  for 
debts,  would  be  defeated.  But  this  consideration  is  not  sufficient  to 
control  the  law  as  long  since  settled  by  the  decisions  of  this  court. 
It  requires  a  clear  provision  of  the  charter  itself,  or  of  some  statute, 
to  take  from  the  owner  of  such  property  the  right  to  transfer  it  in 
accordance  with  known  rules  of  the  common  law.  And  by  those 
rules  the  delivering  of  a  stock  certificate,  with  a  written  transfer  of 
the  same  to  a  bona  fide  purchaser,  is  a  sufficient  delivery  to  transfer 
the  title  as  against  a  subsequent  attaching  creditor.  Sargent  v. 
Essex  Marine  Railway  (9  Pick.  201);  Sargent  v.  Franklin  Ins.  Co. 
(8  Pick.  90);  Fisher  v.  Essex  Bank  (5  Gray,  373);  Dickinson  v. 
Central  National  Bank  (129  Mass.  279). 

It  would  not  be  in  accordance  with  sound  rules  of  construction  to 
infer,  from  the  provisions  of  several  different  statutes  passed  for  the 
purpose  of  obtaining  information  needed  to  secure  the  taxation  of 
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such  property,  or  for  the  purpose  of  subjecting  stockholders  to  a  lia- 
bility for  the  debts  of  a  corporation,  or  for  protecting  the  corporation 
itself  in  its  dealings  with  its  own  stockholders,  that  the  Legislature 
intended  thereby  to  take  from  the  stockholder  his  power  to  transfer 
his  stock  in  any  recognized  and  lawful  mode.  If  a  change  in  the 
mode  of  transfer  be  desirable,  for  the  protection  of  creditors,  or  for 
any  other  reason,  it  is  for  the  Legislature  to  make  it  by  clear  provi- 
sions, enacted  for  that  purpose. 

We  see  nothing  in  the  facts  which  can  be  held  to  deprive  Nathan 
H.  Hayford  of  the  stock  in  question,  on  the  ground  that  he  is  charge- 
able with  laches  in  not  causing  the  transfer  to  be  sooner  recorded,  or 
that  he  is  now  estopped  from  setting  up  his  title  to  the  shares  in  his 
possession.  It  must  be  taken,  upon  the  findings  of  the  judge,  that 
Nathan  H.  bought  these  shares  in  good  faith  in  1874;  and  that  all 
which  the  law  required  was  done  to  vest  a  perfect  title  in  him,  as 
against  an  attaching  creditor  of  Howard  L.  He  was  under  no  legal 
duty  to  have  the  transfer  recorded  in  order  to  perfect  his  title  as 
against  strangers,  and  he  can  be  charged  with  no  neglect  or  laches 
which  would  involve  the  forfeiture  of  his  title. 

The  evidence  in  the  ease  does  not  require  us,  against  the  findings 
of  the  single  judge,  to  find  that  Nathan  H.  is  estopped  to  set  up  his 
title  against  a  creditor  of  Howard  L.  The  acts  and  declarations  of 
the  latter,  after  the  sale,  would  not  affect  the  title,  except  so  far  as 
they  were  authorized  by  Nathan  H.,  and  there  is  nothing  to  show 
any  act  or  declaration  authorized  by  the  latter,  with  intent  to  give 
a  false  credit  to  Howard  L.,  or  that  any  creditor  of  his  was  in  fact 
defrauded. 

Decree  affirmed. 


PINKERTON   V.   EAILEOAD   COMPANY. 
(42  N.  H.  424.     1861.) 

Assumpsit,  for  refusing  on  demand  to  give  the  plaintiff,  George 
W.  Pinkerton,  a  certificate  of  twenty-nine  shares  of  the  stock  of 
said  road,  and  to  pay  him  the  dividends  on  the  same  stock. 

On  the  trial,  it  appeared  that  on  or  before  July  8,  1854,  one 
Henry  M.  Holbrook  owned  ninety-six  shares  in  the  stock  of  the  road, 
and  on  that  day  assigned  the  ninety-six  shares,  with  other  assets,  to 
the  Granite  Bank,  Boston,  of  which  he  was  the  president,  as  collat- 
eral security  for  his  debts  to  the  bank,  amounting  to  over  one  hun- 
dred thousand  dollars.  The  certificates  of  said  stock,  held  by  said 
Holbrook,  being  three  in  number,  were  transferred,  by  an  indorse- 
ment on  the  back  of  each,  signed  by  said  Holbrook,  and  dated 
July  8,  1854,  and  were  to  A.  Foster,  cashier,  as  collateral.  The 
certificates  were  delivered  to  the  bank  on  the  eighth  or  tenth  of  the 
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same  July,  and  they  remained  in  the  bank,  without  any  entry  of  a 
transfer  on  the  books  of  said  road,  until  the  third  of  August  of  the 
same  year.  On  that  day,  from  five  to  fifteen  minutes  past  two 
o'clock  in  the  afternoon,  Holbrook  delivered  the  certificates  at  the 
bank  to  Moses  J.  Mandell,  to  have  the  transfer  aforesaid  entered  on 
a  book  kept  by  Mandell,  as  transfer  agent,  at  the  ofB.ce  of  Brown  & 
Sons,  brokers,  in  Boston,  of  which  firm  Mandell  was  a  member;  and 
at  that  time  such  entry  was  made,  showing  that  the  shares  were 
transferred,  the  old  certiiicates  surrendered  by  the  bank  to  said 
Mandell,  and  new  ones  issued  by  him  to  the  bank  for  the  same  stock, 
he  being  furnished  with  blank  certificates,  signed  by  the  president 
and  treasurer,  for  such  purposes.  The  old  certificates,  with  a  no- 
tice of  transfer,  were  sent  by  Mandell,  by  the  earliest  conveyance, 
to  the  office  of  said  railroad  at  Manchester,  and  were  received  there 
at  about  8  o'clock  that  afternoon;  and  afterward,  in  September, 
1857,  a  corresponding  entry  of  the  transfer  made  in  the  proper  books 
at  that  office,  as  of  the  date  September,  1857. 

It  appeared  by  the  records  of  the  corporation  that  at  a  meeting 
duly  held  on  the  30th  day  of  June,  1852,  it  was  voted  that  Enoch  N. 
Abbott,  of  Manchester,  be  chosen  treasurer  of  the  corporation,  with 
authority  to  appoint  a  transfer  agent  in  Boston;  and  it  appeared 
that  Mandell,  on  said  3d  day  of  August  and  for  some  time  before, 
was  acting  as  such  transfer  agent,  and  was  furnished  by  the  corpo- 
ration with  books  to  be  used  for  that  purpose,  and  with  blank  certifi- 
cates of  stock,  signed  by  the  proper  officers  of  the  corporation,  and 
to  be  filled  up  and  used  by  him  in  the  course  of  his  business  as  such 
agent. 

It  appeared  by  the  deposition  of  Pinkerton,  that  Mandell  officiated 
in  the  capacity  of  transfer  agent,  and  that  he  was  acting  as  such  on 
said  3d  day  of  August,  and  that  he  performed  the  duty  usually  de- 
volving on  transfer  agents ;  and  it  appeared  also  that  what  the  said 
Mandell  did  in  relation  to  the  issuing  of  new  certificates,  and  send- 
ing notice  to  the  office  at  Manchester,  and  making  a  record  of  such 
transfer  on  the  books  so  kept  by  him,  was  in  the  regular  course  of 
his  business  as  such  transfer  agent;  and  that  Pinkerton  was  then 
aware  that  Mandell  was  accustomed  to  fill  out  and  issue  such  new 
certificates  of  stock,  on  the  old  ones  being  surrendered  up  to  him, 
and  to  send  the  old  ones  immediately  by  express  to  the  treasurer's 
office,  at  Manchester. 

Previous  to  the  3d  of  August,  1854,  the  plaintiff  was  the  holder  of 
a  note,  on  which  Holbrook  was  liable;  and  being  in  Boston  on  that 
day,  and  understanding  that  Holbrook  had  failed,  a  little  before  12 
o'clock  at  noon,  went  to  Mandell's  office,  to  ascertain  whether  Hol- 
brook had  made  any  sale  or  assignment  of  the  stock  which  he  knew 
Holbrook  had  owned  in  the  Manchester  and  Lawrence  Eailroad,  and 
found  that  no  transfer  had  been  entered  there.  He  then  went  by 
the  next  train  to  Manchester,  procured  a  writ  to  be  made  on  his  note 
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against  Holbrook  in  the  name  of  George  W.  Taylor,  and  eight  min- 
utes after  5  o'clock  in  the  afternoon,  before  any  transfer  had  been 
made  of  the  stock  on  the  books  at  Manchester,  and  before  any  notice 
had  been  received  there  of  the  transfer,  caused  the  ninety-six  shares 
standing  in  the  name  of  Holbrook  on  the  books  of  the  road,  at  Man- 
chester, to  be  attached  as  his  property. 

There  was  no  evidence  that,  at  the  time  when  this  attachment  was 
made,  either  Pinkerton  or  Taylor,  or  the  officer  who  made  the  at- 
tachment, had  any  knowledge  or  notice  that  the  stock  had  been  sold 
or  assigned  by  Holbrook. 

On  the  third  Tuesday  of  April,  1856,  the  plaintiff,  in  Taylor  v. 
Holbrook,  recovered  judgment  for  the  amount  due  on  the  note  sued, 
being  $1,661.60,  and  costs,  taxed  at  $16.63.  The  execution  issued 
on  the  judgment  was  duly  levied,  within  thirty  days,  on  the  stock 
attached  on  mesne  process,  and  on  the  12th  day  of  July,  1856, 
twenty-nine  of  the  shares  attached  were  duly  sold  on  the  execution 
to  the  plaintiff,  and  due  return  made  thereof. 

On  December  11,  1856,  before  this  suit  was  brought,  the  plaintiff 
duly  demanded  of  the  road  certificates  of  the  twenty -nine  shares  to 
be  issued  to  him,  and  also  the  dividends  on  the  same  shares,  which 
the  road  refused;  and  he  also  demanded  of  the  road  the  aforesaid 
dividends  in  August,  1858. 

It  further  appeared  that  on  the  9th  day  of  July,  1856,  the  said 
Granite  Bank  commenced  a  suit  against  said  railroad,  in  the  Superior 
Court  for  the  county  of  Suffolk,  Massachusetts,  for  the  dividends 
that  had  been  declared  on  said  ninety-six  shares,  and  on  the  28th 
day  of  April,  1857,  recovered  judgment  for  the  sum  of  f 301. 68 
damages,  and  $54.21  costs.  No  defence  was  made  to  this  suit  by 
the  railroad,  but  judgment  was  rendered  on  default  after  an 
appearance. 

A  verdict  was  taken,  by  consent,  for  the  plaintiff,  for  $5,000, 
subject  to  the  opinion  of  the  court;  to  be  set  aside,  reduced,  or  judg- 
ment rendered  thereon,  as  the  court  should  order. 

Bellows,  J. :  — 

[After  stating  the  facts  substantially  as  above.] 

The  question  now  is,  whether  the  assignment  to  the  Granite  Bank 
was  good  against  the  attaching  creditor.  To  the  regularity  of  the 
proceedings  upon  the  attachment  and  sale  upon  exesution,  there  is 
no  exception;  nor  is  there  any  objection  to  the  existence  of  a,  bona 
fide  debt  to  the  Granite  Bank;  but  the  only  question  is,  whether  the 
transfer  was  so  far  completed  as  to  be  valid  against  an  attaching 
creditor.  There  is  nothing,  either  in  the  charter  or  by-laws  of  the 
corporation,  to  prescribe  or  regulate  the  mode  of  making  a  transfer, 
but  it  is  contended  by  the  plaintiff's  counsel  that,  until  it  is  entered 
or  recorded  in  the  stock  books  of  the  corporation  kept  in  this  State, 
the  transfer  is  not  valid  as  against  an  attaching  creditor.  And  the 
argument  is  put  upon  two  grounds :  — 
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1.  That,  by  force  of  the  various  statutes  upon  the  subject  of  the 
evidence  of  ownership  of  stock,  and  the  keeping  of  the  records,  and 
the  residence  of  the  officers,  and  their  duties,  such  entry  or  record  is 
necessary  to  a  valid  transfer. 

2.  That,  to  constitute  a  complete  delivery  of  the  stock,  such  en- 
try and  record  are  necessary,  as  the  natural  and  recognized  indicia  of 
ownership;  and  that,  without  such  entry,  the  stock  must  be  deemed 
to  be  still  in  possession  of  the  assignor;  which  implies  a  secret  trust, 
and  is,  therefore,  in  the  judgment  of  the  law,  fraudulent  and  void  as 
to  creditors. 

In  regard  to  the  second  ground  taken  by  the  plaintiff's  counsel, 
namely,  that  without  such  entry  or  record  the  possession  of  the  stock 
cannot  be  deemed  to  have  been  changed,  it  is  alleged  in  answer  by 
the  counsel  for  the  defendant,  that  the  entry  or  record  in  the  books 
of  the  transfer  agency  was  sufftcient,  and  the  same  as  if  entered  in  the 
books  at  Manchester;  and  it  is  also  suggested  that  all  the  possession 
was  given  that  the  nature  of  the  property  was  capable  of,  as  in  case 
of  the  sale  of  goods,  at  sea;  and  it  appears  that  by  the  earliest  con- 
veyance after  the  old  certificates  were  surrendered  the  new  one  was 
sent  to  the  office  at  Manchester,  with  notice  of  the  transfer.  Had 
this  been  done  immediately  upon  the  pledge,  and  the  transfer  re- 
corded in  the  books  at  Manchester,  a  question  might  have  arisen 
whether  the  possession  was  not  perfected  without  unreasonable  de- 
lay, and  so  as  to  prevail  against  an  intervening  attachment,  as  in 
Bicker  v.  Cross  (5  N  .  H.  570) ;  and  in  the  case  of  the  sale  of  a  ship 
in  a  distant  port,  as  in  Putnam  v.  Dutch  (8  Mass.  287);  Portland 
Bank  v.  Stacy  (4  Mass.  661);  or  abroad,  or  at  sea,  as  in  the  cases 
cited  in  Bicker  v.  Cross;  and  as  in  Conrad  v.  Atlantic  Ins.  Co.  (1 
Pet.  381  419),  and  Joy  v.  Sears  (9  Pick.  4),  and  Buffinton  v.  Curtis 
(15  Mass.  528),  and  1  Smith's  L.  C.  76.  In  this  class  of  cases  it 
may  be  said  that  the  want  of  delivery  at  the  time  is  explained  within 
the  principle  of  Cohurn  v.  Pickering  (3  N.  H.  415),  upon  the  ground 
that  such  delivery  was  impossible,  and  therefore  the  presumption  of 
fraud  is  repelled.  See  Gardner  v.  Rowland  (2  Pick.  699)  and  Peters 
V.  Ballister  (3  Pick.  495).  On  this  ground  a  similar  doctrine  has 
been  held  in  the  case  of  the  sale  of  a  slave  too  sick  to  be  removed  at 
the  moment. 

But,  in  the  case  before  us,  this  question  does  not  arise,  because 
the  assignment  was  made  on  the  8th  day  of  July,  and  nothing  sent 
to  the  office  until  the  3d  of  August;  and  this,  we  think,  could  not 
be  regarded  as  using  due  diligence  to  perfect  the  assignment,  if  such 
entry  and  record  were  necessary.  Nor  do  we  think  that  books  of 
the  transfer  agent  in  Boston  can  be  regarded  as  the  records  or  ac- 
counts of  the  shares  or  interests  of  the  corporators,  contemplated  bji 
the  several  statutes,  in  providing  for  the  means  of  taxing  the  share- 
holders, enforcing  their  private  liability,  or  for  giving  creditors  the 
necessary  information  to  enable  them  to  attach  or  levy  upon  the 
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stock.  On  the  contrary,  we  think  it  quite  clear  that  the  law  con- 
templates the  keeping  a  record  of  the  ownership  of  the  stock  in  the 
State,  and  by  an  oflcer  resident  here,  and  competent  to  certify  the 
same. 

The  law  of  1850  (Laws  of  1850,  ch.  953,  sec.  9;  Comp.  Stat.,  ch. 
150,  sec.  67)  provides,  that  the  treasurer  and  clerk  of  railroad  cor- 
porations shall  reside  in  this  State,  except  where  the  railroad  is  part 
of  one  created  by  the  acts  of  two  or  more  States ;  and  this  provision 
is  not  affected  by  the  fact  that  the  payment  of  dividends  to  stock- 
holders is  provided  for  at  the  place  of  business  of  the  corporation  in 
this  State.  The  section  provides  "that  the  clerk  and  treasurer  shall 
reside  within  this  State,  and  all  the  books,  papers,  and  funds  of 
said  corporation,  with  the  foregoing  exception  (that  is,  in  case  of  a 
road  in  two  States),  shall  be  kept  therein,  or  shall  provide  for  the 
payment  of  all  dividends  to  the  stockholders,  in  this  State,  at  the 
place  of  business  of  the  corporation  in  this  State." 

This  alternative  provision,  we  think,  is  designed  as  a  substitute 
for  the  keeping  of  funds  for  the  payment  of  dividends,  and  the  books 
and  papers  connected  therewith,  in  this  State,  and  is  not  to  be  con- 
strued to  dispense  with  the  necessity  of  keeping  a  record  or  account 
of  the  stock  in  this  State,  or  of  the  residence  here  of  the  clerk  or 
treasurer. 

By  the  Eevised  Statutes  (ch.  146,  sec.  13),  prior  to  the  act  in 
question,  no  person  could  be  eligible  to  the  office  of  clerk  of  any  cor- 
poration, unless  he  was  an  inhabitant  of  the  State;  and  it  is  quite 
clear,  from  the  whole  course  of  the  legislation  prior  to  this  law  of 
1860,  that  the  keeping  of  the  records  or  accounts  of  the  shares  or 
interests  of  the  corporators,  by  the  treasurer  or  other  officer  in  this 
State,  has  been  steadily  contemplated  by  the  Legislature. 

This  is  manifest  by  the  law  requiring  the  clerk  of  the  corporation 
to  return  a  list  of  the  stockholders  to  the  town-clerk,  under  a  pen- 
alty of  fifty  dollars  (Comp.  Stat.,  eh.  147,  sees.  8-12) ;  the  provi- 
sions for  the  attachment  of  stock,  by  leaving  a  copy  of  the  writ  and 
return  with  the  clerk,  treasurer,  or  cashier;  the  provision  requiring 
the  officer  having  the  care  of  the  records  of  stock  to  exhibit,  on  de- 
mand, to  the  officer  making  such  attachment,  a  certificate  of  the 
number  of  shares  owned  by  the  debtor,  and  to  exhibit  to  him  such 
records  and  documents  as  may  be  useful  to  the  officer  in  discharging 
his  duty,  and  subjecting  him  to  a  penalty  and  damages  for  neglect 
(Comp.  Stat.,  ch.  207,  sees.  16-21).  So,  in  relation  to  manufactur- 
ing corporations,  it  is  provided  that,  if  the  treasurer  does  not  reside 
within  this  State,  the  stock  record  shall  be  kept  within  this  State  by 
the  clerk. 

With  these  provisions  and  this  policy  in  view,  it  will  hardly  be 
contended  that  the  alternative  provision,  in  regard  to  the  payment 
of  dividends  in  this  State,  is  to  be  regarded  as  a  substitute  for  the 
residence  of  the  clerk  and  treasurer,  and  the  keeping  of  the  stock 
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record  in  this  State ;  for  it  is  quite  obvious  that  such  provision  for 
the  payment  of  dividends  can,  in  no  aspect  of  the  case,  be  regarded 
as  a  substitute  for  keeping  the  stock  record  here,  and  in  the  hands 
of  a  certifying  oQicer  of  the  corporation.  To  authorize  a  construc- 
tion that  would  make  this  alternative  provision  a  substitute  for  all 
the  rest,  would  require  language  much  more  explicit  than  we  find 
there.  If,  then,  an  entry  of  the  transfer  in  the  books  of  the  corpora- 
tion be  necessary  to  a  valid  transfer  as  against  this  plaintiff,  we  hold 
that  it  must  be  done  in  the  books  kept  in  this  State. 

The  question,  then,  is  whether  such  entry  is  necessary.  In  this 
case  both  the  plaintiff  and  the  Granite  Bank  were  creditors  of  Hol- 
brook,  the  former  owner  of  the  stock,  and  both  claim  under  him; 
one  by  sale  on  execution,  and  the  other  by  voluntary  transfer  from 
the  debtor.  By  the  law  of  New  Hampshire,  as  it  has  existed  ever 
since  1812,  stock  in  all  corporations  is  subject  to  attachment  and 
execution;  and  the  question  is,  whether  the  transfer  was  so  far  .per- 
fected as  to  be  valid  against  the  plaintiff's  attachment.  In  deciding 
this  question  it  is  not  material  to  determine  the  precise  character  of 
this  property,  whether  such  stocks  be  regarded  as  choses  in  action 
or  not ;  because  we  are  satisfied  that  it  comes  within  the  provisions 
of  the  statute  of  13  Eliz.,  ch.  5,  even  if  regarded  as  choses  in  action. 
The  terms  used  in  that  statute,  in  respect  to  personal  property,  are 
"goods  and  chattels,"  but  they  are  construed  to  embrace  things  in 
action  as  well  as  in  possession.  2  Bl.  Com.  384,  note  1;  Ford  & 
Sheldon's  Case  (12  Co.  1),  applying  to  an  act  of  Parliament;  Byal 
V.  Rowles  (1  Atk.  164,  182,  and  same  case  in  1  Ves.  348,  363,  366, 
367,  369,  371).  This  case  involved  the  construction  of  the  terms 
"goods  and  chattels"  in  the  statTite  of  21  James  1.,  relating  to  con- 
veyances by  persons  afterward  becoming  bankrupt,  and  it  was  held 
that  they  included  a  conveyance  of  a  share  in  a  trading  concern  by 
one  of  the  partneirs;  and  it  was  expressly  held  that  these  terms  in 
an  act  of  Parliament  would  include  choses  in  action.  And  such,  we 
think,  has  been  the  doctrine  of  the  courts  in  this  State,  as  shown  in 
cases  of  foreign  attachment  and  otherwise.  Hutchins  v.  Sprague 
(4  N.  H.  469);  Giddings  v.  Coleman  (12  N.  H.  153);  Langley  v. 
Berry  (14  K.  H.  82) ;  Newman  v.  Bagley  (16  Pick^  570) ;  Bichmond- 
ville  Company  v.  Pratt  (9  Cow.  487). 

The  claim  of  the  Granite  Bank  arises  from  what  must  be  regarded 
as  a  pledge;  and  to  be  valid,  a  delivery  is  essential,  at  least  as 
against  creditors.  To  constitute  such  delivery,  the  assignee  should 
be  clothed  with  the  usual  marks  and  indications  of  ownership.  In 
the  case  of  things  in  possession,  there  should  be  a  manual  delivery 
and  change  of  possession,  or  its  equivalent.  In  the  case  of  things 
in  action,  the  usual  muniments  of  title  should  be  conferred  upon  the 
assignee.  As  to  the  former,  it  is  held  that  if  the  articles  are  bulky, 
the  delivery  of  the  key  of  the  warehouse  in  which  they  are  deposited 
will  suffice.  Byal  v.  Bowles  (1  Ves.  362).  See  Patten  v.  Smith  (5 
VOL.  I. —  42 
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Conn.  200).  So  in  case  of  the  sale  of  goods  at  sea,  a  transfer  of  the 
bill  of  lading,  by  indorsement,  is,  by  the  commercial  law,  valid  as 
to  creditors.  Caldwell  v.  Ball  (1  T.  E.  205-211) ;  Conrad  v.  Atlan- 
tw  Ins.  Co.  (1  Peters,  444),  and  cases  cited.  Lanfear  v.  Sumner 
(17  Mass.  112).  A  bill  of  lading  is  an  acknowledgment,  under  the 
hand  of  the  captain,  that  he  has  received  the  goods,  and  will  deliver 
them  to  the  person  named  therein,  and,  by  the  well-settled  principles 
of  the  commercial  law,  is  assignable  by  indorsement;  and  this  is 
equivalent  to  the  actual  delivery  of  the  goods.  Such  transfer  is  the 
ordinary  and  appropriate  mode  of  selling  goods  at  sea;  and  it  was 
held  in  Caldwell  v.  Ball  (1  T.  E.  206-215),  that  when  two  bills  of 
lading  were  signed  by  the  same  captain,  the  person  to  whom  one  was 
first  transferred  would  hold  the  goods.  So  where  the  goods  sold  are 
in  the  custody  of  another,  and  an  order  is  given  to  the  depositary  to 
deliver  them  to  the  buyer,  which  is  presented  to  him;  there  the  sale 
is  complete.  Plymouth  Bank  v.  Bank  of  Norfolk  (10  Pick.  459); 
Tuxworth  V.  Moore  (9  Pick.  348).  In  the  case  of  real  estate  mort- 
gaged, where  the  title-deeds  are  left  with  the  mortgagor,  who  makes 
a  second  mortgage  and  delivers  the  title-deeds,  the  first  will,  iii 
equity,  be  postponed  to  the  second.     Ryal  v.  Bowles  (1  Ves.  360). 

In  regard  to  the  assignment  of  choses  in  action,  as  a  bond  or  prom- 
issory note,  a  delivery  is  essential  as  against  a  subsequent  assignee, 
or  probably,  a  creditor.  Ryal  v.  Bowles  (1  Ves.  348,  362,  Burnet,  J. ; 
Parker,  Baron,  366).  As  to  goods  and  chattels  in  possession,  a  sub- 
stantial change  of  possession  is,  by  our  law,  essential,  when  it  can  be 
had.  The  want  of  it,  unexplained,  is  conclusive  evidence  of  a  secret 
trust,  and  shows  the  sale  to  be  fraudulent  as  to  creditors.  In  the 
case  of  stocks,  the  natural  and  appropriate  indication  of  ownership 
is  the  entry  upon  the  stock  record.  This  is  indicated  by  the  ordi- 
nary course  of  dealing  in  such  property,  and  has  been  assumed  in  our 
legislation  for  many  years ;  and  it  is  manifested  in  the  provisions  in 
regard  to  returns  of  stock,  by  the  clerks  or  treasurers,  for  the  pur- 
poses of  taxation,  private  liability,  and  attachment;  all  of  which  as- 
sume that  the  records  will  show  the  ownership  of  the  stock,  and 
some  of  which  continue  the  individual  liability  so  long  as  the  returns 
borne  upon  such  record  remain  unchanged.  In  respect  to  manufac- 
turing corporations,  by  express  provisions  a  transfer  of  stock 
avails  nothing  against  an  attachment  until  entered  upon  the  cor- 
poration records.  So,  too,  such  record  is  expressly  recognized  as 
essential  in  the  certificates  and  in  the  transfer  of  the  stock  in 
question. 

Until,  then,  the  transfer  is  recorded,  or  is  entered  for  record,  we 
think  there  has  been  no  such  change  of  possession  as  will  prevail 
against  an  attaching  creditor,  unless  in  cases  as  before  suggested, 
where  due  diligence  has  been  used  to  make  such  record,  and  the  at- 
tachment has  intervened.  We  are  aware  that  choses  in  action  may 
be  transferred  by  a  simple  delivery  of  the  evidence  of  indebtedness, 
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with  an  indorsement  thereon,  in  certain  cases;  bub  it  will  be  ob- 
served that,  in  these  cases,  all  such  changes  in  the  indications  of 
ownership  as  the  nature  of  the  case  will  admit,  are  required.  If, 
therefore,  upon  the  transfer  of  a  bond  or  bill  of  exchange,  it  be  re- 
tained by  the  assignor,  a  subsequent  purchaser,  without  notice,  would 
acquire  a  good  title.  Indeed,  it  may  be  laid  down  as  a  general  prin- 
ciple governing  the  transfer  of  every  species  of  personal  property, 
that,  to  be  good  against  innocent  third  persons,  such  transfer  must 
be  accompanied  with  such  change  of  possession  and  indications  of 
ownership  as  the  nature  of  the  thing  is  capable  of;  otherwise  the 
seller  is  enabled,  by  means  of  an  apparent  ownership,  to  obtain  a 
fictitious  Credit,  and  to  deceive  both  creditors  and  purchasers.  To 
avoid  such  consequences  the  law  has  always  watched  such  convey- 
ances with  extreme  solicitude.  In  this  respect  we  see  no  distinction 
between  things  in  action  and  things  in  possession;  but,  for  aught 
that  we  can  see,  the  same  general  rules  must  apply  to  both. 

It  is  true,  that,  at  common  law,  choses  in  action  were  not  the  sub- 
ject of  attachment  or  execution,  except  by  the  custom  of  London, 
and  there  only  when  the  garnishee  lived  in  the  city,  and  the  debt 
arose  there.  Com.  Dig.,  Attachment,  A.  D.  Nor  did  it  extend  to 
stocks  in  the  East  India  Company.  But  now,  by  the  laws  of  New 
Hampshire  of  no  distant  date,  choses  in  action  are  made  the  subject 
of  foreign  attachment;  and  stock  in  corporations  may  now  be  at- 
tached specifically,  like  things  in  possession.  Under  these  circum- 
stances, and  in  view  of  the  rapid  increase  and  the  vast  amount  of 
such  property,  it  becomes  extremely  material  to  make  a  correct  ap- 
plication to  this  species  of  property,  of  the  principles  which  regulate 
the  transfer  of  other  kinds  of  property. 

In  the  case  before  us,  the  stock  was  pledged  to  the  Granite  Bank 
on  the  8th  day  of  July,  1854,  as  collateral  security  for  the  owner's 
indebtedness,  by  a  delivery  of  the  certificates  indorsed  by  him  to  the 
bank  of  which  he  was  then  president ;  and  nothing  further  was  done 
toward  taking  possession  of  the  stock  until  the  third  day  of  the  fol- 
lowing August,  when  the  old  certificates  were  surrendered  to  the 
transfer  agent,  and  new  ones  received  by  the  bank.  The  act  of 
transfer  by  Holbrook  must  be  regarded  as  done  on  the  8th  of  July, 
and  whatever  was  done  afterward  was  the  act  of  the  bank;  and  the 
question  is,  whether  due  diligence  was  used  by  the  bank  in  taking 
possession  of  the  stock.  It  may  be  answered  that,  as  the  transfer 
was  made  at  a  distance  from  the  place  where  the  stock  records  were 
kept,  a  reasonable  time  should  be  allowed,  to  communicate  with  the 
officer;  but  the  case  finds  nothing,  and  nothing  is  suggested,  that 
could  justify  a  jury  in  finding  that  the  entry  was  made  in  a  reason- 
able time  after  the  act  of  transfer.  There  is  no  suggestion  that  the 
communication  was  made  at  the  earliest  covenient  opportunity  after 
the  transfer  on  the  8th  of  July ;  and  if  there  was  a  daily  mail  com- 
munication with  Manchester,  there  could  be  no  ground  to  claim  that 
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due  diligence  was  used.  Nor  could  the  exchange  of  certificates,  at 
the  transfer  agency,  be  regarded  as  equivalent  to  a  record,  or  the 
entry  for  that  purpose  in  the  office  at  Manchester.  If  forwarded  by 
the  transfer  agent  and  recorded,  it  then  would  be  perfected;  but  we 
are  unable  to  regard  the  act  of  the  transfer  agent,  in  respect  to  the 
record,  as  anything  more  than  the  act  of  a  mere  agent  of  the  bank. 
To  give  to  the  notice  and  entry  at  the  transfer  agency  the  effect  of 
a  record  or  entry  upon  the  stock  book  of  the  corporatiqn,  wonld,  as 
we  think,  be  contrary  to  the  policy  of  the  law,  which  requires,  as 
the  chief  evidence  of  ownership,  the  record  or  entry  in  the  books  of 
the  corporation  kept  in  this  State.  Such  a  rule  is  simple  and  easy 
of  application,- and  is  demanded  for  the  convenience  of  the  corpo- 
ration, and  the  interests  of  the  stockholders  and  their  creditors. 
The  transfer  agent  is  in  no  sense  the  keeper  of  the  stock  record, 
and  notice  to  him  is  not  notice  to  the  keeper  of  that  record. 

This  case,  then,  is  one  where  due  diligence  was  not  used  to  take 
possession  of  the  stock ;  but,  in  respect  to  the  creditors  of  Holbrook, 
it  was,  for  nearly  one  month,  left  in  his  possession,  he  retaining,  as 
before,  the  usual  indications  of  ownership,  such  as  membership  of 
the  corporation,  and  a  right  to  vote  on  the  stock,  his  private  liability 
for  debts,  and  his  liability  to  be  taxed,  and  being,  indeed,  for  all 
purposes,  the  ostensible  owner  of  the  stock.  Indeed,  the  retaining 
these  evidences  of  ownership,  in  the  case  of  an  absolute  sale  of  the 
stock,  or  any  transfer  which  implies  a  delivery,  would  be  no  less  in- 
consistent and  no  less  indicative  of  a  trust  than  the  retaining  posses- 
sion of  goods,  capable  of  manual  delivery,  upon  an  absolute  sale.  If 
there  be  any  substantial  difference,  the  inconsistency  would  be  more 
marked  in  the  case  of  the  stock,  inasmuch  as  in  the  case  of  goods  and 
chattels,  which  are  tangible,  it  is  often  convenient  to  disconnect  the 
use  from  the  ownership  for  a  time.  And  we  are  inclined  to  think 
the  retention  of  the  possession  of  goods  which  are  tangible  would 
be  less  likely  to  mislead  creditors  and  purchasers,  than  the  omission 
to  make  the  proper  entry  in  the  stock  record  on  the  transfer  of 
stocks.  Indeed  such  a  neglect  to  perfect  the  transfer  of  stock  as 
this  case  discloses,  could  hardly  fail  to  excite  suspicions  as  to  the 
existence  of  a  fixed  intention  to  perfect  the  transfer  at  all,  at  the 
time  it  was  made.  Whatever  the  fact  may  be  in  this  case,  it  is  quite 
apparent  that,  if  such  transfers  are  held  good  as  against  creditors,  it 
would  open  a  wide  door  for  the  mischiefs  which  are  denounced  by 
the  statute  of  13  Eliz. ;  especially  would  it  be  so  in  these  times,  when 
so  large  a  portion  of  all  the  property  of  the  country  is  in  corporation 
stocks.  It  is  to  be  observed,  also,  that  this  transfer  affords  no  in- 
formation as  to  the  amount  for  which  it  is  pledged,  or  for  what;  and 
it  might  deserve  very  grave  consideration  whether  a  tratisfer,  valid 
as  against  creditors,  of  attachable  property,  can  be  so  made.  But  it 
is  not  necessary  to  consider  this  question  now,  nor  do  we  inquire 
whether  there  existed  an  actual  fraudulent  intent  or  not. 
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We  are  brought  to  the  conclusion  that  the  possession  of  the  stock 

■was  not  changed,  and  that  no  satisfactory  explanation  of  it  is  given; 

and  that,  therefore,  there  is  shown  a  secret  trust,  which  avoids  the 

transfer  as  to  this  plaintiff.     The  conclusion  we  have  reached,  on 

this  point,  renders  it  unnecessary  to  consider  the  other. 

The  only  question  remaining  is,  as  to  the  measure  of  damages.^  .  .  . 

In  this  case,  therefore,  after  reducing  the  amount  to  accord  with 

,  these  views,  there  should  be 

I  Judgment  on  the  verdict. 


SPEAGUE  V.   COCHECO  MANUFACTUEING  COMPANY. 

(10  Blatchford,  172.    1872.) 
WOODKUFP,  J.  :  — 

Edward  Belknap  was  trustee,  under  the  will  of  John  Belknap,  late 
of  Boston,  in  Massachusetts,  deceased,  and,  as  such  trustee,  he  held 
five  shares  of  stock  in  the  Cocheco  Manufacturing  Company,  a  cor- 
poration created  by,  and  doing  business  in  Massachusetts,  "to  be 
held  in  trust  and  managed,"  with  other  property,  for  the  purposes  in 
the  will  of  the  deceased  specified,  which  were,  the  appropriation  of 
the  income,  as  directed,  until  the  death  of  the  testator's  widow,  and 
then  to  divide  the  principal,  as  also  directed. 

On  the  26th  of  May,  1859,  a  suit  was  commenced  by  one  of  the 
beneficiaries,  in  the  Supreme  Judicial  Court  of  Massachusetts  (which 
court  had  full  power  and  jurisdiction  in  the  premises),  against  the 
said  Edward  Belknap,  to  remove  him  from  the  trust,  for  misfeasance 
therein.  In  that  suit,  the  said  Edward  Belknap  was  represented  by 
counsel,  and  such  proceedings  were  had  therein,  that  Charles  Amory 
was  appointed  receiver  of  the  trust  estate,  pending  the  suit,  and 
Belknap  was  enjoined  against  transferring  or  assigning  the  same; 
and  thereafter,  on  the  23d  of  February,  1863,  a  decree  was  made  re- 
moving the  said  -Belknap  from  the  ofBce  of  trustee  under  the  said 
will,  and  appointing  the  said  Charles  Amory  and  J.  IngersoU  Bow- 
ditch  trustees  in  his  stead,  and  directing  the  said  Belknap  to  assign 
and  transfer  the  trust  estate  to  the  new  trustees,  and  to  deliver  to 
them  all  deeds,  mortgages,  certificates,  &c.,  relating  to  the  trust  es- 
tate, and  a  reference  was  ordered  to  a  master  to  take  an  account  of 
the  trust  estate,  &c.  On  the  coming  in  of  the  master's  report,  and 
on  the  16th  of  April,  1864,  a  final  decree  was  made,  ascertaining  and 
fixing  the  amounts  of  arrears  of  income  due  to  certain  of  the  bene- 
ficiaries, settling  the  costs  and  counsel  fees  to  be  paid,  and  directing 
the  application  of  the  moneys  in  the  hands  of  the  receiver,  &c.,  and 
ordering,  that,  in  case  the  said  Edward  Belknap  should  neglect  or 

1  Part  of  the  opinion  relating  to  this  question  is  omitted. 
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fail  to  deliver  up  to  the  said  Amory  and  Bowditch,  the  new  trustees, 
the  several  certificates  of  corporate  stock  and  mortgages  belonging  to 
the  trust  estate,  and  assign  and  transfer  the  same  to  them,  then  the 
said  master  in  chancery  be,  and  he  thereby  was,  authorized  to  exe- 
cute and  deliver  to  the  said  trustees  proper  transfers,  etc.,  of  said 
shares  and  mortgages,  so  as  to  vest  the  property  therein  in  the  said 
trustees.  Thereupon,  and  before  the  transaction  of  the  18th  of 
June,  1866,  through  which  the  plaintiffs  claim  to  be  entitled,  the 
master  in  chancery  executed  an  assignment  of  the  stock  now  in  ques- 
tion to  the  new  trustees,  which  was  exhibited  to  the  defendant,  and 
a  demand  was  made  upon  the  defendant  for  the  transfer  of  the  stock 
on  the  defendant's  books,  and  for  a  new  certificate  in  the  name  of 
such  new  trustees.  Of  the  pendency  of  this  suit,  and  of  the  orders 
and  decrees  therein,  the  defendant  had  notice,  and,  during  the  con- 
tinuance of  the  receivership,  the  dividends  declared  on  the  stock 
were  paid  to  the  receiver,  and  thereafter  to  the  said  new  trustees. 

After  all  this  haa  taken  place,  one  Raphael,  professing  to  act  for 
the  benefit  of  one  Hudson,  on  the  18th  of  June,  1866,  applied  to  the 
plaintiffs  in  this  suit  for  a  loan  of  two  thousand  dollars,  to  be  repaid, 
with  interest,  in  sixty  days,  proffering,  as  collateral  security,  the  cer- 
tificate ■  issued  to  Edward  Belknap,  trustee,  dated  March  9,  1857, 
for  the  said  five  shares  of  the  capital  stock  of  the  defendant,  the  said 
certificate  having  annexed  thereto  a  paper  in  the  form  of  an  assign- 
ment, but  without  containing  the  name  of  any  assignee,  and  with 
power  of  attorney  to  transfer  the  stock,  but  without  naming  or  de- 
signating, directly  or  indirectly,  any  attorney  ;  dated  December  20th, 
1868,  and  signed,  "Edward  Belknap,  trustee,"  and  purporting  to  be 
attested  by  a  witness.  The  plaintiffs,  having  no  notice  of  the  pro- 
ceedings in  Massachusetts,- and  being  assured  by  Eaphael  that  the 
■  stock  was  "  genuine  stock, "  and  by  a  person  who  was  the  agent  of 
the  defendant  in  New  York,  in  selling  its  goods,  that  the  certificate 
was  a  genuine  certificate,  and  that  stock  in  the  defendant's  corpora- 
tion was  worth  seven  or  eight  hundred  dollars  a  share,  and  believing 
such  representations,  and  having  no  notice  of  any  breach  of  trust  by 
Belknap,  made  the  said  loan,  and  received  from  Eaphael  the  certifi- 
cate, and  the  paper  annexed,  signed  by  Belknap.  The  plaintiffs,  by 
the  assent  of  Eaphael,  then  filled  up  the  last-named  paper,  by  insert- 
ing their  own  names  as  assignees,  and  as  attorneys  to  transfer  the 
stock  therein  named,  and  presented  it  to  the  defendant,  and  de- 
manded a  transfer  of  the  said  stock,  and  a  new  certificate  in  their 
own  names,  when  they  were  informed  that  the  stock  was  the  prop- 
erty of  trustees  under  the  said  will  of  John  Belknap,  and  that  Ed- 
ward Belknap  had  been  removed  from  the  trust,  and  new  trustees 
appointed  in  his  place,  and  a  transfer  and  new  certificate  to  the 
plaintiffs  was  refused.  The  plaintiffs  then,  claiming  to  be  so  au- 
thorized by  the  said  annexed  power  of  attorney,  filled  up  the  blank 
assignment  and  power  printed  on  the  back  of  the  said  certificate  of 
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stock,  and  again  demanded  that  it  be  received  and  recorded,  and  a 
new  certificate  be  issued  to  the  plaintiffs,  and  the  defendant  again 
refused.  Whereupon,  this  action  is  brought  against  the  defendant, 
to  recover  the  value  of  the  stock,  as  damages. 

There  are  some  other  details  given  in  the  case,  as  agreed  upon  by 
counsel,  but  the  foregoing  are  all  that  I  deem  material  to  the  deci- 
sion I  am  called  upon  to  make. 

The  defendant  rests  on  the  title  of  the  new  trustees,  at  whose  re- 
quest and  at  whose  risk  the  action  is  defended.  The  certificate  of 
stock  certifies,  that  "Edward  Belknap,  trustee,"  is  proprietor  of  five 
shares  in  the  corporate  property  of  the  Cocheco  Manufacturing  Com- 
pany, ' '  which  shares  are  transferable  by  assignment  on  the  back 
hereof,  and  recorded  by  the  treasurer  of  said  corporation,  and,  upon 
delivery  of  such  assignment  of  this  certificate,  a  new  certificate  or 
certificates  shall  be  issued,  according  to  the  interest  of  the  parties," 
and  is  duly  attested  under  the  corporate  seal,  March  9,  1857. 

A  very  important  question  is  at  once  suggested  by  the  case  so 
made:  Is  the  stock  of  a  coxporation  in  the  State  of  Massachusetts 
so  within  the  power  of  its  courts  (having,  so  far  as  the  case  dis- 
closes, all  proper  parties  before  them)  that  their  decree  will  operate 
upon  the  title  of  the  stock,  and  may  transfer  it  to  a  third  person, 
notwithstanding  the  certificate  therefor,  in  the  form  above  stated,  is 
outstanding?  I  say,  with  proper  parties  before  it,  because  Belknap, 
the  holder  of  the  legal  title,  was  a  party,  and  the  plaintiffs  have  not 
shown  the  title  of  any  other  person  acquired,  or  conjectured  to  have 
been  acquired,  prior  to  the  decree  removing  him  from  his  trust,  and 
awarding  the  stock  to  his  successors  in  the  trust.  If  such  stock  can- 
not be  reached  by  the  courts,  and  dealt  with  as  right  and  justice 
may  demand,  it  would  be  interesting  to  inquire  how  stock  can  be  at- 
tached and  be  subjected  to  the  payment  of  the  debts  of  the  owner. 
How  can  it  be  reached  and  appropriated  to  the  payment  of  judg- 
ments recovered,  either  by  taking  on  execution,  or  by  a  proceeding 
in  equity  in  favor  of  judgment  creditors?  How,  especially,  shall 
the  property  of  an  absconding  debtor  in  stock  held  by  him  be  reached 
and  applied?  After  all  means  have  been  exhausted,  through  regular 
judicial  proceedings,  is  the  corporation  bound  to  recognize  the  title 
of  one  who,  years  afterwards,  produces  the  certificate,  with  the  sig- 
nature of  the  former  owner  to  a  blank  assignment,  and  proves  that, 
since  such  judicial  proceedings,  he  has  advanced  money  on  the  faith 
of  the  certificate?  Has  the  rule,  caveat  emptor,  no  application  to 
sales  of  stock?  Have  the  usages  of  banks  and  brokers  in  New  York, 
(which  are  certified  to  me  in  this  case,  to  advance  money  upon,  and 
to  buy  and  sell  on  the  faith  of,  such  papers,  legal  efficiency  to  make 
the  courts  powerless  to  protect  beneficiaries,  and  to  compel  payment 
to  creditors,  because  the  holder  may  succeed  in  keeping  the  certifi- 
cate of  stock  beyond  their  reach?  I  am  not  prepared  to  hold  that 
stock  in  a  corporation  is  not  a  chattel  interest,  or  that  the  certificate 
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of  stock  gives  to  the  stock  itself  the  character  of  negotiability  which 
belongs  to  commercial  paper  under  the  law  merchant. 

I  do  not  think  it  necessary  to  discuss  the  questions  thus  raised  at 
great  length,  nor  is  it  important  to  this  case  to  bring  into  view,  for 
the  purpose  of  analogy,  the  various  instances  in  which  possession  of 
just  such  papers  may  be  obtained  by  fraud  or  theft,  or  in  which  a 
person  may  have  their  possession  without  the  knowledge  or  consent 
of  the  owner,  or  when,  though  possession  be  intrusted  to  him,  he 
may  have  no  authority  in  fact  to  dispose  of  the  stock.  Nor,  in  this 
case,  is  it  necessary  to  affirm  or  deny  the  other  arguments  by  which 
the  defence  herein  is  sustained.  It  is  sufficient,  for  the  decision  of 
the  case,  that  I  should  say,  that  the  decree  of  the  court  in  Massa- 
chusetts, and  the  assignment  there  made  by  the  master  in  chancery, 
is  full  protection  to  the  defendant  against  a  claim  made  by  the  plain- 
tiffs, under  a  transfer  to  them  after  such  decree  and  assignment, 
unless  they  show,  that,  before  such  decree,  the  person  from  whom 
they  claim,  and  to  whom  they  advanced  their  money,  had  acquired 
from  the  former  trustee  a  title  which  was  good  as  against  his  s\ic- 
cessors.  This  they  have  not  shown.  Without,  therefore,  consider- 
ing whether  the  paper  signed  by  the  former  trustee,  which  assigned 
to  no  one,  and  which  authorized  no  one  to  transfer  the  stock,  should, 
under  any,  and,  if  so,  what  circumstances,  be  deemed  to  authorize 
the  holder  to  fill  the  blanks,  I  am  satisfied  that  the  plaintiffs  have 
failed  to  show  title  to  the  stock,  of  any  efficiency,  as  against  the 
new  trustees,  or  as  against  the  defendant,  having  notice  of  the  decree 
and  proceedings  under  the  same,_to  invest  the  new  trustees  with  the 
title. 

The  judgment  is  ordered  for  the  defendant,  with  costs. 


FISHER   V.   ESSEX  BANK. 
(5  Gray,  373.     1855.) 

Action  of  tort  to  recover  damages  for  the  defendants'  refusal  to 
transfer  to  the  plaintiffs  forty  shares  of  the  capital  stock  of  the 
defendants  (who  were  incorporated  and  established  at  Haverhill  in 
this  county,  by  St.  1861,  c.  269)  alleged  to  have  been  purchased  by 
the  plaintiffs  of  Luther  G.   Bingham. 

At  the  trial  before  Metcalf,  J.,  the  plaintiffs  introduced  evidence 
of  the  following  facts :  On  the  26th  of  February,  1852,  in  New  York, 
Bingham,  in  whose  name  as  holder  the  shares  then  stood  on  the 
books  of  the  bank,  sold  the  shares  for  a  valuable  consideration  to 
the  plaintiffs,  and  delivered  to  them  the  eertifiea.te  thereof,  signed 
by  the  president  and  cashier  of  the  bank,  and  certifying  that  Bingham 
"  was  entitled  to  forty  shares  in  the  capital  stock  of  the  Essex  Bank, 
transferable  only  in  the  books  of  said  corporation,  at  said  bank,  by 
the  said  L.  G.  Bingham  or  his  attorney."     At  the  same  time  Bing- 
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hani  signed,  sealed,  and  delivered  to  the  plaintiffs  the  following 
instrument:  "Know  all  men  by  these  presents,  that  I,  L.  G.  Bing- 
ham, for  value  received,  have  bargained,  sold,  assigned,  and  trans- 
ferred and  by  these  presents  do  bargain,  sell,  assign,  and  transfer 
unto  A.  Pisher  and  Thomas  Denny  forty  shares  of  the  stock  of  the 
Essex  Bank,  standing  in  my  name  on  the  books  of  the  said  bank, 
and   do   hereby  constitute   and  appoint  my  true  and  lawful 

attorney  irrevocable,  for  me  and  in  my  name  and  stead,  but  to 
use,  to  sell,  assign,  transfer,  and  set  over  all  or  any  part  of 
the  said  stock,  and  for  that  purpose  to  make  and  execute  all  neces- 
sary acts  of  assignment  and  transfer,  and  one  or  more  persons  to 
substitute,  with  like  full  power;  hereby  ratifying  and  confirming  all 
that  my  said  attorney  or  substitute  or  substitutes  shall  law- 

fully do  by  virtue  hereof.  In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  the  twenty-sixth  day  of  February  one  thousand 
eight  hundred  and  fifty -two." 

On  the  13th  of  April,  1852,  the  plaintiffs  addressed  a  letter  to  the 
president  of  the  bank  at  Haverhill,  informing  him  that  they  had 
forty  shares  of  Essex  Bank  stock,  with  power  of  attorney  annexed, 
which  shares  had  been  issued  to  Bingham,  and  which  they  were 
authorized  to  sell;  desiring  the  president's  assistance  in  getting  a 
purchaser;  and  saying  that  Bingham  was  absent  for  a  few  days  on 
account  of  sickness  in  his  family,  but  would  probably  be  home  by 
the  time  they  could  receive  a  reply,  on  receiving  which  they  would 
forward  the  stock  if  the  price  should  answer.  The  president  testi- 
fied that  he  received  such  a  letter,  but  did  not  at  the  time  consider 
it  a  proper  notice  or  demand  to  transfer  the  stock. 

On  the  10th  of  May,  1852,  an  attorney  of  the  plaintiffs  demanded 
of  the  defendants,  at  the  bank,  a  transfer  to  them  of  said  shares,  and 
exhibited  to  the  cashier  the  certificate  and  power  of  attorney ;  and 
the  cashier  informed  said  attorney  that  said  shares  had  been  attached 
at  the  suit  of  Nathaniel  C.  McLean  of  Cincinnati,  as  the  property  of 
Bingham.  Said  attorney  afterwards,  at  the  time  of  the  sale  of  said 
shares  on  the  execution  of  McLean,  gave  the  defendants  notice  of  the 
sale  to  the  plaintiffs. 

The  plaintiffs  here  rested  their  case,  and  the  defendants  moved  for 
a  nonsuit ;  but  the  judge  ordered  them  to  proceed  with  their  defence. 

The  defendants  then  put  in  their  act  of  incorporation,  the  third 
section  of  which  is  in  these  words :  "  The  stock  of  said  bank  shall  be 
transferable  only  at  its  banking  house,  and  on  its  books  "  (St.  1851, 
0.  269,  §  3). 

They  also  put  in  an  attested  copy  of  the  writ  and  proceedings  in 
the  suit  of  McLean  against  Bingham,  showing  an  attachment  of  said 
shares  on  the  7th  of  May,  1852,  on  a  writ  returnable  to  the  June  term 
of  the  court  of  common  pleas  in  this  county,  and  a  sale  thereof  on 
execution  on  the  14th  day  of  July,  1852. 

They  also  introduced  evidence  tending  to  show  that  the  shares 
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stood  in  the  name  of  Bingham  on  said  Tth  of  May ;  and  that  they 
received  no  notice  of  the  sale  or  transfer  thereof  to  any  party  till 
the  10th  of  May ;  and  that  the  letter  introduced  by  the  plaintiffs  was 
never  seen  by  the  cashier,  nor  noted  on  the  books  or  papers  of  the 
bank,  and  was  not  on  the  files  of  the  bank. 

Evidence  was  introduced  by  both  parties  upon  the  point  whether 
McLean  had  any  notice  of  the  sale  to  the  plaintiffs  when  his  attach- 
ment was  made ;  which  is  not  material  to  be  stated. 

It  was  then  agreed  "  that  the  plaintiffs  should  take  a  pro  forma 
verdict,  and  the  case  be  reported  to  the  whole  court :  the  competency 
of  all  evidence  on  either  side  may  be  objected  to,  and  the  court  may 
draw  any  inferences  from  legal  evidence,  which  a  jury  would  be 
authorized  to  draw;  judgment  to  be  entered  on  the  verdict,  or  the 
plaintiffs  to  be  nonsuited." 

Shaw,   C.  J. :  — 

On  the  case  presented  by  this  report,  it  is  argued,  in  behalf  of  the 
plaintiffs,  that  by  the  acts  done  by  Bingham,  the  former  owner,  and 
the  plaintiffs,  all  his  legal  interest  and  attachable  property  in  those 
shares  was  devested,  and  had  become  vested  in  the  plaintiffs  before 
the  Tth  of  May,  when  the  attachment  of  McLean  was  made,  and 
therefore  that  attachment  was  unavailing  to  affect  them. 

We  do  not  consider  the  plaintiffs'  letter  of  the  13th  of  April  as 
bearing  upon  the  question.  It  does  not  purport  to  give  notice  to  the 
bank  that  the  plaintiffs  have  purchased  the  shares;  but  rather  the 
contrary,  that  they  have  the  shares  with  power  of  transfer  annexed. 
By  apologizing  for  Bingham's  temporary  absence,  they  rather  seem 
to  intimate  that  his  nominal  ownership  on  the  books  still  continued, 
to  some  extent  and  for  some  purpose.  But,  for  reasons  hereinafter 
stated,  had  this  been  a  more  fornial  notice  of  the  transfer  of  the 
shares  to  the'  writers,  and  this  given  to  a  proper  officer  of  the  bank, 
it  would  have  been  unavailing. 

Shares  in  incorporated  companies,  such  as  banks,  insurance  com- 
panies, bridges,  turnpikes,  and  railroads,  have  long  been  considered 
in  this  Commonwealth  as  property  of  a  definite  and  important  char- 
acter, with  many  of  the  qualities  of  visible,  tangible,  personal  prop- 
erty, and  having  a  value,  and  as  capable  of  appreciation  as  vessels, 
or  merchandise,  or  other  personal  chattels.  But  it  is  not  visible  or 
tangible,  and  therefore  not,  like  merchandise,  capable  of  passing  by 
manual  delivery. 

A  nearer  analogy  perhaps  is  that  of  a  chose  in  action,  capable, 
like  this,  of  being  assigned  in  equity,  by  a  delivery  over  of  the  cer- 
tificate, which  is  the  assignor's  muniment  of  title,  with  an  assign- 
ment duly  executed,  transferring  to  the  assignee  all  the  assignor's 
right,  title,  and  interest.  And  yet  it  is  not  like  the  assignment  oi  a 
chose  in  action,  which  is  the  transfer  of  the  assignor's  interest  in 
a  debt,  and  vests  in  the  assignee  an  equitable  right  to  collect  the 
debt  in  the  name  of  the  assignor. 
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The  right  is,  strictly  speaking,  a  right  to  participate,  iu  a  certain 
proportion,  in  the  immunities  and  benefits  of  the  corporation;  to 
vote  in  the  choice  of  their  oiilcers,  and  the  management  of  their 
concerns;  to  share  in  the  dividends  of  profits,  and  to  receive  an 
aliquot  part  of  the  proceeds  of  the  capital,  on  winding  up  and  ter^ 
minating  the  active  existence  and  operations  of  the  corporation. 
Again;  when  a  transfer  is  rightfully  made  and  completed,  it  vests 
a  right  in  the  transferee,  not  merely  to  act  in  the  place  of  the  vendor 
and  in  his  name,  but  substitutes  him,  in  all  respects,  as  the  legal 
and  only  holder  of  the  shares  transferred,  to  the  same  extent  to 
which  they  were  before  held  by  the  vendor.  The  title  therefore 
by  which  such  interest  is  held,  is  strictly  a  legal  title;  it  is  created 
and  defined  by  law;  its  benefits  are  secured  by  law;  it  is  transfera- 
ble by  operation  of  law,  and  may  be  attached  on  mesne  process  and 
seized  on  execution,  and  sold  by  legal  authority  to  satisfy  the  debts 
of  the  owner. 

Before  any  method  was  established  by  positive  law,  how,  by  what 
mode,  or  by  what  precise  and  definite  act,  such  property  should  be 
considered  as  ceasing  to  be  the  property  of  the  seller  and  becoming 
the  property  of  the  purchaser,  courts  of  justice  might  Well  resort  to 
the  common-law  modes  of  transferring  similar  incorporeal  interests, 
and  hold  that  a  delivery  of  the  only  muniment  of  title  held  by  the 
owner,  with  the  execution  and  delivery  of  an  assignment  of  his  inter- 
est, by  indorsement  on  the  certificate  or  otherwise,  should  by  analogy 
be  held  to  be  a  valid  transfer,  and,  when  notified  to  the  bank,  should 
be  considered  as  having  taken  effect  at  the  date  of  such  delivery. 

But  whatever  common-law  rules  courts  may  have  felt  bound  to 
adopt,  in  the  absence  of  any  express  rule  of  law,  in  determining 
what  act  constitutes  the  actual  transfer  of  shares,  the  point  of  time 
at  which  the  one  alienates  and  the  other  acquires  a  legal  title  to  such 
shares,  we  can  perceive  no  room  to  doubt  that,  where  it  is  so  regu' 
lated,  such  law  must  govern.  In  the  present  case  there  is  such  an 
express  provision  in  the  act  of  incorporation  itself.  The  bank  is  of 
recent  origin;  the  act  was  passed  in  1851  (St.  1851,  c.  269).  Like 
most  other  modern  acts  of  incorporation,  the  act,  after  creating  the 
corporation,  giving  it  a  name,  fixing  its  location  and  limiting  its  capi- 
tal stock,  defines  its  powers  and  duties  by  reference  to  other  acts  on 
the  subject.  But  §  3  is  a  special  provision  to  this  effect:  "The  stock 
of  said  bank  shall  be  transferable  only  at  its  banking  house,  and 
on  its  books."  By  the  law  of  this  Commonwealth,  acts  of  incorpo- 
ration are  deemed  public  acts  (Rev.  Sts.  c.  2,  §  3).  Like  other 
public  acts  of  legislation,  their  provisions  constitute  laws,  by  which 
all  courts  and  magistrates,  all  citizens  and  subjects  are  bound. 

But  it  was  strongly  urged,  in  the  learned  argument  for  the  plain- 
tiffs, in  this  case,  that  this  provision  in  the  charter  can  have  no 
greater  force  and  effect  than  a  by-law  of  the  corporation  in  the  same 
terms,  and  does  not  make  a  transfer  on  the  books  of  the  bank  neces- 
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sary  to  pass  the  title.  There  is  something  in  one  New  York  case 
which  countenances  this  suggestion;  but  perhaps  it  originated  in  the 
peculiar  provisions  of  the  New  York  statutes.  If  the  corporation 
are  fully  authorized  to  make  by-laws  regulating  the  transfer,  there 
would  seem  to  be  some  ground  for  holding  that  they  would  be  bind- 
ing upon  those  holding  or  seeking  to  hold  shares  in  the  same  corpora- 
tion. If  a  by-law  would  have  the  same  effect,  then  it  is  unnecessary 
to  make  the  distinction  between  a  by-law  binding  upon  the  corpora- 
tors, and  all  those  claiming  to  stand  in  the  relation  of  corporators, 
and  a  general  law  of  the  Commonwealth  binding  on  all  its  subjects. 
But  if  there  be  such  a  distinction,  then  here  is  a  law  of  the  Com- 
monwealth binding  upon  all. 

But  the  argument  goes  further,  and  insists  that  the  transfer  at  the 
bank  is  not  essential  to  transfer  the  property  to  a  bona  fide  pur- 
chaser, but  is  merely  a  regulation  for  the  convenience  and  protection 
of  the  bank. 

We  can  see  no  ground  upon  which  thus  to  restrict  the  plain  pro- 
vision of  the  statute.  If  we  may  judge  of  the  intended  operation  of 
an  act  of  legislation  from  the  useful  and  beneficial  purposes  it  may 
tend  to  promote,  we  should  construe  it  as  having  a  much  broader  and 
more  .comprehensive  scope.  We  are  to  take  it  in  connection  with  all 
other  existing  laws. 

As  a  great  amount  of  property  is  held  in  Massachusetts  in  the 
shares  of  corporations,  it  is  of  importance  that  the  title  be  easily  and 
certainly  ascertained;  that  the  mode  of  acquiring  and  alienating  it 
be  fixed  and  known ;  and  that  it  may  at  any  time  be  made  available, 
by  process  of  law,  for  the  debts  of  the  owner. 

In  no  way  can  these  objects  be  so  well  effected  as  by  a  transfer  at 
the  bank.  The  law  might  have  provided  that  the  bearer  of  the  cer- 
tificate should  be  deemed  the  holder  so  that  it  might  pass  from  hand 
to  hand  by  mere  manual  delivery.  But  this  would  be  attended  with 
almost  inextricable  difBculty.  It  would  be  impossible  for  ofl&cers 
and  co-proprietors  to  know  who  their  associates  were,  and  at  every 
meeting  nothing  could  be  done  till  those  present  should  produce  their 
certificates,  and  thus  show  who  were  entitled  to  vote;  and  even  then, 
certificates  might  change  owners  during  the  meeting.  The  shares 
could  never  be  attached;  for  the  officer  could  have  no  means  to 
obtain  possession  of  the  certificate  from  a  reluctant  debtor  adversely 
interested ;  and,  without  it,  the  shares  might  pass  the  next  day  to  a 
purchaser  without  notice. 

2.  The  certificate,  in  the  form  now  given,  may  show  who  is  the 
legal  owner  at  the  date  of  its  issue ;  but  this  outstanding  certificate 
may  have  been  loaned,  pledged,  assigned  in  equity,  which  it  is  now 
contended  would,  as  between  the  parties,  be  a  good  and  valid  trans- 
fer. It  cannot  therefore  be  known,  by  the  books  of  the  bank,  who 
-is  proprietor  at  any  one  time. 

3.  It  is  obviously  an  object  of  great  importance,  that  this  large 
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amount  of  property  should  be  attachable,  and  liable  to  be  sold  on 
execution.  This  has  long  been  the  policy  of  the  State  by  earlier 
statutes,  ultimately  embraced  in  the  Eev.  Sts.  c.  90,  §  36;  c.  97, 
§§  36  et  seq.  The  certificate  being  ia  the  hands  of  the  debtor,  or 
some  other  person  on  his  account,  and  his  interest  being  adverse  to 
that  of  the  attaching  creditor,  the  officer  could  seldom,  if  ever,  take 
possession  of  it  as  of  a  chattel.  It  is  therefore  provided  that  the 
attachment  may  be  effected  by  leaving  written  notice  at  the  bank; 
and,  on  a  sale  on  execution,  it  is  made  the  duty  of  the  bank  and  its 
officers,  on  notice  and  request,  to  give  the  purchaser  a  new  certifi- 
cate. This  of  necessity  supersedes  the  outstanding  certificate  to  the 
former  holder. 

All  these  objects  are  most  effectually  accomplished  by  making  the 
transfer  at  the  bank  the  decisive  act  of  passing  the  property,  the 
legal,  transferable,  attachable  interest.  I  do  not  stop  to  ask  pre- 
cisely what  particular  act  would  constitute  such  a  transfer ;  whether 
it  must  be  actually  entered  on  the  books,  or  whether  the  delivery  of 
the  certificate  by  the  holder  ready  to  transfer,  or  with  a  written 
transfer  executed,  so  that  nothing  remains  but  the  mere  executive 
act  of  the  clerk,  is  sufficient.  In  either  case,  it  would  show  who  is 
at  any  time  the  actual  owner  by  the  books,  and  inform  a  creditor,  or 
other  person  having  occasion  to  know  and  right  to  inquire.  It  is 
necessary  to  fix  some  act,  and  some  point  of  time,  at  which  the  prop- 
erty changes  and  vests  in  the  vendee;  and  it  will  tend  to  the  security 
of  all  parties  concerned,  to  make  that  turning  point  consist  in  an  act 
which  whilst  it  may  be  easily  proved,  does  at  the  same  time  give 
notoriety  to  the  transfer.  It  would  seem  to  us  to  be  going  beyond 
the  rules  of  just  exposition,  to  hold  that  a  plain  provision  of  statute 
law,  calculated  to  promote  the  security  of  important  legal  rights  of 
parties  in  important  particulars,  should  be  construed  to  be  a  regulation 
made  for  the  convenience  and  protection  of  banks.  The  clause  itself 
is  too  clear  to  admit  of  doubt:  "shall  be  transferable  only,"  that  is, 
capable  of  being  transferred ;  the  largest  and  broadest  term  to  express 
alienation  on  one  part,  and  acquisition  on  the  other;  and  the  word 
"only"  carries  an  implication  as  strong  as  negative  words  could 
make  it,  that  is,  in  no  other  mode.  It  was  not  to  prescribe  one 
mode,  leaving  others  unaffected  ;  it  made  that  mode  exclusive. 

Nor  is  this  position  without  high  authority  to  support  it.  In 
Union  Bank  v.  Laird  (2  Wheat.  390),  it  was  held  by  the  Supreme 
Court  of  the  United  States  that,  where  shares  were,  by  the  act  of 
incorporation,  made  transferable  on  the  books,  no  person  could 
acquire  a  legal  title  in  any  other  mode. 

The  early  Massachusetts  cases  cited  for  the  plaintiffs,  such  as 
Dix  V.  Cobb  (4  Mass.  508),  were  mere  equitable  assignments  of 
choses  in  action,  and  held  valid  as  equitable  assignments. 

Quiner  v.  Marblehead  Social  Ins.  Co.  (10  Mass.  476)  was  the  case 
of  a  new  corporation,  the  full  amount  not  paid  in,  no  certificates  to 
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proprietors  issued,  but  certain  instalments  had  been  paid  in  by  sub- 
scribers, for  which  receipts  had  been  given.  The  act  of  incorpora- 
tion provided  that  no  transfer  should  be  valid  till  the  stock  was  all 
paid  in.  It  was  held  that  an  assignment  of  these  certificates,  with 
power  to  complete  the  payment  in  the  name  of  the  assignor,  was  a 
good  assignment  in  equity.  Besides,  there  does  not  appear  to  have 
been  any  clause  in  the  charter  or  by-law  directing  how  shares 
should  be  transferred  when  the  company  should  be  organized  and 
in  operation. 

In  the  case  of  Sargent  v.  Franklin  Ins.  Co.  (8  Pick.  90),  the  old 
certificate,  together  with  an  executed  assignment  of  the  shares,  was 
tendered  to  the  secretary  of  the  company  at  their  ofBce  in  business 
hours,  with  a  power  of  attorney  to  transfer  on  the  books,  and  a  new 
certificate  was  demanded.  This  was  a  full  compliance  with  the  by 
law  on  the  part  of  the  purchasers ;  it  was  the  duty  of  the  company 
then  to  enter  the  assignment,  and  they  could  not  set  up  their  own 
wrongful  act  in  refusing  to  enter  the  transfer,  and  an  attempt  to 
attach  the  shares  themselves,  in  their  own  defence.  The  reasoning 
of  the  court  may  have  gone  further  in  stating  the  grounds,  but  these 
were  amply  sufiicient  to  warrant  the  adjudication. 

The  case  of  Sargent  v.  Essex  Marine  Railway  (9  Pick.  202)  is 
much  nearer  the  present  case,  and,  so  far  as  the  requirement  that 
the  transfer  be  made  at  the  bank  rests  on  a  mere  by-law,  is  ia  point. 
The  by-law  required  that  all  transfers  be  made  in  a  book  in  a  specific 
form,  and  transferable  only  on  the  books.  The  court  consider  this 
by-law,  requiring  a  transfer  in  a  particular  form  on  the  books  of  the 
bank,  as  an  arrangement  of  the  corporation  for  their  own  convenience. 
But  they  add:  "Neither  the  act  of  incorporation,  nor  any  other 
statute,  requires  that  an  assignment  shall  be  recorded  in  order  to 
give  it  validity"  (9  Pick.  206).  This  seems  to  carry  a  clear  impli- 
cation that  if  any  provision  of  law,  binding  on  all  persons  as  such, 
had  required  it  to  be  recorded  it  must  be  entered  in  the  books,  or 
delivered  to  the  proper  officer  for  record,  to  give  it  validity. 

We  are  aware  that  several  of  the  New  York  cases  cited  in  the 
argument  are  decisions  contrary  to  the  rule  we  now  adopt.  But  it 
is  to  be  remarked  that,  in  the  case  of  Commercial  Bank  of  Buffalo 
V.  Kortright  (22  Wend.  348),  before  the  Court  of  Errors,  the  Chan- 
cellor and  a  respectable  minority  of  the  members  of  the  court  dis- 
sented on  this  point,  and  were  of  opinion  that,  when  the  charter 
contains  a  provision  that  no  transfer  shall  be  valid  unless  registered 
in  the  books,  an  unregistered  transfer  does  not  convey  a  legal  title, 
but  an  equitable  interest  only,  subject  to  all  prior  equities. 

And  we  think  the  authority  of  the  case  in  New  York  is  more  than 
counterbalanced  by  the  decisions  of  several  of  the  neighboring  States. 

In  Vermont,  the  court  say:  "We  entertain  no  reasonable  doubt 
that  the  mode  of  transfer  of  stock  pointed  out  in  the  charter  is  the 
only  mode  which  the  public  are  bound  to  regard  as  conveying  the 
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title.  All  persons,  unaffected  with  notice  to  the  contrary,  are  at 
liberty  to  act  upon  the  faith  of  the  title  being  where  it  appears  upon 
the  books  of  the  corporation  to  be."  Sabiny.  Bank  of  Woodstock 
(21  Vt.  362). 

In  Connecticut,  there  are  several  cases  precisely  in  point.  The 
question  of  actual  transfer  is  considered  to  be  a  question  of  legal 
title ;  and  in  all  transfers  under  such  charter  and  by-law,  the  change 
of  title  is  held  to  take  place  when  the  instrument  of  transfer  is 
received  for  record  by  the  clerk,  and  the  transfer  bears  date  from 
that  time.     Oxford  Turnpike  v.  Bunnel  (  6  Conn.  558). 

In  the  present  case,  it  is  insisted  that  the  plaintiffs  presented  the 
certificate,  with  a  transfer  from  Bingham,  and  demanded  a  transfer 
before  the  sale  on  execution.  This  is  true ;  but  the  attachment  on 
tnesne  process  was  made  before  any  such  notice  given  and  demand 
made  by  the  plaintiffs;  and  the  title  of  the  attaching  creditor  relates 
back  to  the  time  of  attachment.  We  are  of  opinion  therefore  that 
the  attachment  and  subsequent  sale  gave  that  purchaser  the  better 
legal  title. 

Plaintiffs  nonsuit. 


BLACK  V.   ZACHARIE. 

(3  Howard  (U.S.)  482.     1845. ) 

Mr.  Justice  Stoey  delivered  the  opinion  of  the  court  :  ■^  — 
This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United  States 
for  the  eastern  district  of  Louisiana.     The  original  suit  was  brought 
in  the  State  court,  against  Black  alone,  upon  an  attachment  issued  by 
Zacharie  &  Company  against  him,  he  being  a  citizen  of  South  Caro- 
lina, and  not  resident  in  Louisiana;  and  upon  this  attachment  cer- 
tain shares  of  Black,  in  the  Carrollton  Bank,  and  the  Gas  Light  and 
Banking  Company,  in  Louisiana,  were  attached,  to  answer  the  exi- 
gency of  the  writ.     Black  appeared  in   the  suit,  and  caused  it  to 
be  removed  into  the  Circuit  Court.     Black,  upon   his  appearance, 
pleaded  that  prior  to  the  attachment  he  ■  had  assigned  the  attached 
stock  to  James  Chapman,  of  South  Carolina,  by  a  trust-deed,  for  the 
benefit  of  all  his  creditors.     After  the  removal  of  the  suit  into  the 
Circuit  Court,  Chapman  filed  an  intervention,  according  to  the  Louis- 
iana practice,  and  became  a  party  to  the  suit  to  protect  his  interest 
under  the  trust-deed.     In  his  petition  of  intervention  he  asserted  his 
title,  and  that  he  had  given  due  notice  thereof  to  the  Carrollton  Bank, 
and  the  Gas  Light  and  Banking  Company;  and  that  Zacharie  &  Co. 
had  due  notice  thereof  before  their  attachment. 

The  cause  was  tried  by  a  jury  upon  the  pleadings  in  the  case ;  and 
upon  the  trial  it  was  proved  that  the  assignment  was  made  by  the 

1  The  statement  of  facts  is  omitted. 
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trust-deed  in  South  Carolina,  by  Black  to  Chapman,  on  the  28th  of 
April,  1841.  The  attachment  of  Zacharie  &  Co.  was  made  on  the  4th 
of  May,  1841,  with  a  full  knowledge  of  the  assignment.  Long  before 
the  attachment,  the  stock  in  the  CarroUton  Bank  had  been  transferred 
and  pledged  to  the  CarroUton  Bank,  for  a  stock  loan,  and  was  then 
held  by  that  bank,  under  that  transfer,  the  equity  of  redeeming  the 
same  only  remaining  in  Black.  On  the  15th  of  April,  1841,  Black 
had  executed  a  letter  of  attorney  to  the  cashier  of  the  Gas  Light  and 
Banking  Company,  to  transfer  the  same  to  the  Bank  of  South  Caro- 
lina, of  which  notice  was  sent  on  the  next  day  to  the  Gas  Light  and 
Banking  Company,  and  notice  was  received  by  the  latter  on  the  22d 
of  April;  but  owing  to  some  informality  in  the  letter  of  attorney, 
the  transfer  was  not  then  made,  but  the  paper  was  sent  back  to  be 
corrected,  the  company  then  agreeing  to  transfer  it  when  the  infor- 
mality was  corrected.  The  Bank  of  South  Carolina  was  a  holder  of 
the  stock,  under  this  power,  for  value ;  and  of  this  transaction  also 
Zacharie  &  Co.  had  notice  before  their  attachment. 

At  the  trial,  the  jury  found  a  verdict  for  the  original  plaintiffs, 
and  judgment  thereupon  passed  for  them.  Two  bills  of  exceptions 
were  taken  to  the  ruling  of  the  court  at  the  trial,  and  upon  these 
exceptions  the  cause  has  been  brought  before  this  court. 

It  does  not  seem  necessary  to  recite  at  large  the  matters  contained 
in  these  exceptions.  They  give  rise  to  two  questions,  which  have 
been  fully  argued  at  the  bar,  although  very  inartificially  presented 
in  the  record :  First,  whether  at  the  time  of  the  commencement  of 
the  suit  of  Zacharie  &  Co.  there  was  any  debt  due  to  them,  upon 
which  the  attachment  could,  under  the  circumstances,  be  main- 
tained. Secondly,  whether  the  assignment  to  Chapman,  being  made 
in  South  Carolina,  and  known  to  Zacharie  &  Co.  at  the  time  of  their 
attachment,  and  being  by  the  laws  of  South  Carolina  a  good  and 
valid  assignment,  is  entitled  to  a  priority  over  the  attachment.  The 
latter  question,  so  far  as  it  respected  the  notice  to  Zacharie  &  Co., 
and  the  equity  of  the  assignee,  is  not  so  precisely  put  as  it  is  obvious 
it  was  intended  to  be,  in  the  instructions  asked  by  the  intervenor. 
But  it  is  plain  from  the  qualifications  of  those  instructions  suggested 
by  the  court,  that  the  court  held  that  the  delivery  of  the  stock  was 
not  complete,  and  that  the  assignment  did  not  pass  the  right  to  the 
stock  to  the  assignee,  unless  the  transfer  was  entered  upon  the  books 
of  the  bank,  notwithstanding  the  notice;  and  that  the  law  of  Louis- 
iana upon  the  point  was  different  from  that  of  South  Carolina.  In 
this  way  only  is  the  verdict  at  all  reconcilable  with  the  admitted 
state  of  facts. 

In  respect  to  the  first  question,  it  is  plain  to  us  that  there  was  no 
debt  due  to  Zacharie  &  Co.  at  the  time  when  the  attachment  was 
made.  The  supposed  debt  was  for  the  proceeds  of  a  cargo  of  sugar 
and  molasses,  sold  by  Black  on  account  of  Zacharie  &  Co.  Assum- 
ing those. proceeds  to  be  due  and  payable,  Zacharie  &  Co.  had  drawn 
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certain  bills  of  exchange  upon  Black,  wliicli  liad  been  accepted  by 
the  latter,  for  the  full  amount  of  those  proceeds;  and  all  of  these 
bills  had  been  negotiated  to  third  persons,  and  were  then  outstand- 
ing, and  three  of  them  were  not  yet  due.  It  is  clear,  upon  princi- 
ples of  law,  that  this  was  a  suspension  of  all  right  of  action  in 
Zacharie  &  Co.,  until  after  those  bills  had  become  due  and  dishon- 
ored, and  were  taken  up  by  Zacharie  &  Co.  It  amounted  to  a  new 
credit  to  Black  for  the  amount  of  those  acceptances,  during  the  run- 
ning of  the  bills,  and  gave  Black  a  complete  lien  upon  those  proceeds, 
for  his  indemnity  against  those  acceptances,  until  they  were  no  longer 
outstanding  after  they  had  been  dishonored. 

Whether  the  transactions  by  the  drawing  and  acceptance  of  these 
bills  amounted  to  a  novation  of  the  debt,  which  might  otherwise  be 
due  under  the  account  current  for  the  sales  of  the  sugar  and  molasses, 
it  is  not  necessary  to  decide;  for,  assuming  that  these  transactions 
might  be  treated  as  a  conditional  novation  only  and  not  as  an  abso- 
lute novation,  it  would  make  no  difference  in  the  conclusion  to  which 
we  should  arrive  under  the  circumstances  of  this  case. 

It  is  true  that  the  statute  law  of  Louisiana  allows,  in  certain  cases, 
an  attachment  to  be  maintained  upon  debts  not  yet  due.  But  it  is 
only  under  very  special  circumstances ;  and  the  present  case  does  not 
fall  within  any  predicament  prescribed  by  that  law.  The  statute 
does  not  apply  to  debts  resting  in  mere  contingency,  whether  they 
will  ever  become  due  to  the  attaching  creditor  or  not;  nor  to  any 
case  except  of  absconding  debtors ;  and  this,  therefore,  is  a  case  not 
governed  by  it.  We  think,  then,  that  there  was  error  in  the  ruling 
of  the  court  in  admitting  that  there  was  a  sufficient  debt  established 
by  the  evidence  to  maintain  the  attachment. 

The  other  point  is  one  of  much  greater  importance,  although  in 
our  judgment  not  attended  with  any  intrinsic  difficulty.  We  admit, 
that  the  validity  of  this  assignment  to  pass  the  right  to  Black  in  the 
stock  attached  depends  upon  the  law  of  Louisiana  and  not  upon  that 
of  South  Carolina.  From  the  nature  of  the  stock  of  a  corporation, 
which  is  created  by  and  under  the  authority  of  a  State,  it  is  neces- 
sarily, like  every  other  attribute  of  the  corporation,  to  be  governed 
by  the  local  law  of  that  State,  and  not  by  the  local  law  of  any  foreign 
State.  And  in  the  present  case,  if  the  local  law  of  Louisiana  had 
prohibited  (as  we  think  it  had  not)  any  assignment  of  an  equitable 
interest  in  the  stock  attached,  we  should  not  have  scrupled  to  have 
followed  that  law.  The  question  is  not  here,  whether  the  legal 
interest  in  the  stock  passed  by  the  assignment  before  a  transfer  of 
the  stock  upon  the  books  of  the  corporations ;  but  whether  the  equit- 
able interest  therein,  as  contradistinguished  from  the  legal  interest, 
did  not  pass  to  and  vest  in  the  assignee  by  the  law  of  Louisiana,  so 
as  to  oust  the  right  of  any  creditor  with  full  notice  of  the  assign- 
ment, from  divesting  the  title  of  the  assignee  by  a  subsequent 
attachment  thereof  as  the  property  of  the  debtor.  In  respect  to 
VOL.  I.  —  43 
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the  Carrollton  Bank  it  is  clear  that  nothing  but  an  equitable  interest 
could  be  conveyed  or  was  intended  to  be  conveyed  by  the  assign- 
ment ;  for  the  bank  already  held  the  legal  title  as  a  pledge  for  a 
stock  loan.  In  respect  to  the  Gas  Light  and  Banking  Company,  the 
interest  in  the  stock  had  been  transferred  to  the  Bank  of  South 
Carolina  as  a  pledge,  and  the  letter  of  attorney  was  given  to  perfect 
the  equitable  title  into  a  legal  title  by  an  actual  transfer  on  the 
books  of  the  corporation.  But,  subject  to  that  pledge,  the  equity  was 
with  the  consent  of  the  Bank  of  South  Carolina  vested  in  the  as- 
signee under  the  assignment.  So  that  each  case  presented  the  same 
general  question  as  to  the  validity  of  the  equitable  title  by  the  law 
of  Louisiana  against  attaching  creditors,  having  full  knowledge  of 
that  equity.  Out  of  Louisiana,  we  believe  that  no  such  question 
could  possibly  arise;  for  courts  of  law,  as  well  as  courts  of  equity, 
are  constantly,  in  all  States  where  the  common  law  prevails,  in  the 
habit  of  holding  a  prior  assignment  of  the  equitable  interest  in  stock 
as  superseding  the  rights  of  attaching  creditors,  who  attach  the  same 
with  a  full  knowledge  of  the  assignment. 

Upon  full  examination  of  the  laws  of  Louisiana  and  the  decisions 
of  its  courts,  we  see  no  reason  to  believe  that  a  different  doctrine  on 
this  subject  prevails  in  that  State.  It  is  true  that  the  same  distinc- 
tions between  legal  and  equitable  rights  may  not  as  to  the  mode  of 
remedy  exist  in  that  State,  which  are  recognized  in  States  governed 
by  the  common  law;  but  the  same  purposes  of  substantial  justice  are 
attained  there  under  similar  circumstances  as  the  courts  in  other 
States  are  accustomed  to  administer  in  a  different  form. 

There  is  a  marked  distinction  in  the  Louisiana  law  between  the 
transfer  of  corporeal  things  movable,  and  things  incorporeal.  In 
the  former  a  manual  tradition  of  the  thing  is  ordinarily  but  not  uni- 
versally required  to  perfect  the  title.  In  the  case  of  incorporeal 
things  no  such  tradition  can  take  place,  and  therefore  such  a  deliv- 
ery as  the  thing  admits  of  —  a  sort  of  symbolical  delivery  —  is 
admitted  by  the  law  as  a  substitute.  There  are  several  articles  of 
the  Civil  Code  of  Louisiana  bearing  directly  on  this  point;  but  it 
will  be  sufficient  only  to  cite  a  few  of  those  which  have  been  relied 
on  by  counsel.  Art.  2612  declares,  "  In  the  transfer  of  debts,  rights, 
or  claims,  to  a  third  person,  the  delivery  takes  place  between  the 
transferrer  and  transferee  by  the  giving  of  the  title."  Art.  2613 
declares,  "The  transferee  is  only  possessed,  as  it  regards  third 
persons,  after  notice  has  been  given  to  the  debtor  of  the  transfer 
having  taken  place."  Art.  2456  declares,  "The  tradition  of  the 
incorporeal  rights  is  to  be  made  either  by  the  delivery  of  the  titles 
and  of  the  act  of  transfer,  or  by  the  use  made  by  the  purchaser 
with  the  consent  of  the  seller."  In  Bainbridge  \.  Clay  (16  Mart. 
(La.)  56),  the  Supreme  Court  of  Louisiana  said,  "A  debt  due  [by] 
the  defendant  on  a  fieri  facias  cannot  as  to  third  persons  completely 
pass  to  the  assignee  unless  there  be  what  in  saleo  of  tangible  prop- 
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erty  is  called  a  tradition  or  delivery;  and  this  is  effected  as  to  choses 
in  action  by  notice  of  the  assignment  to  the  debtor."  A-gain,  in 
Bahcock  v.  Maltbie  (19  Mart.  (La.)  137),  the  same  learned  court 
said  that  the  true  test,  in  cases  of  assignment,  is,  "  That  where  the 
owner  of  the  property  has  lost  all  power  over  it  and  cannot  change 
its  destination,  the  creditors  cannot  attach."  The  same  doctrine 
was  directly  afBrmed  in  the  recent  case  of  Urie  v.  Stevens  (2  Rob. 
(La.)  251).  The  principles  announced  in  these  decisions  seem  com- 
pletely to  cover  the  present  suit.  In  the  case  of  the  Carrollton  Bank 
the  shares  had  actually  passed  to  the  bank  itself  as  a  pledge,  and 
nothing  but  an  equity  remained  in  Black,  capable  of  being  trans- 
ferred, and  that  was  assigned  by  the  deed  of  assignment  to  the 
assignee  before  the  attachment,  and  was  known  to  Zacharie  &  Co. 
at  the  time  when  they  made  their  attachment;  and  at  least  as  early 
as  the  next  day  it  was  made  known  to  the  bank.  So  that  the  credi- 
tors had  full  notice  and  the  bank  had  full  notice;  and  the  creditors' 
could  not  make  a  valid  attachment  when  to  their  knowledge  the 
property  no  longer  belonged  to  their  debtor.  The  case  as  to  the 
Carrollton  Bank  falls,  then,  directly  within  the  principles  just  stated. 
The  owner  had  parted  with  all  his  property  in  the  stock;  he  had 
lost  all  power  over  it;  and  he  could  not  change  its  destination.  The 
same  principles  apply  a  fortiori  to  the  Gas  Light  and  Banking  Com- 
pany ;  for  there,  not  only  had  the  creditors  notice  of  the  assignment 
before  their  attachment,  but  the  company  also  had  notice  thereof 
before  that  period. 

It  is  true  that  the  charters  of  the  Carrollton  Bank  and  of  the  Gas 
Light  and  Banking  Company  provide  that  no  transfer  of  the  stock 
of  these  corporations  shall  be  valid  or  effectual  until  such  transfers 
shall  be  entered  or  registered  in  a  book  or  books  to  be  kept  for  that 
purpose  by  the  corporation.  But  this  is  manifestly  a  regulation 
designed  for  the  security  of  the  bank  itself,  and  of  third  persons 
taking  transfers  of  the  stock  without  notice  of  any  prior  equitable 
transfer.  It  relates  to  the  transfer  of  the  legal  title,  and  not  of  any 
equitable  interest  in  the  stock  subordinate  to  that  title.  In  the  case 
of  the  Union  Bank  of  Georgetown  v.  Laird  (2  Wheat.  390),  this  court 
took  notice  of  the  distinction  between  the  legal  and  equitable  title 
in  cases  of  bank-stock,  where  the  charter  of  the  bank  had  provided 
for  the  mode  of  transfer.  The  general  construction  which  has  been 
put  upon  the  charters  of  other  banks  containing  similar  provisions 
as  to  the  transfer  of  their  stock,  is,  that  the  provisions  are  designed 
solely  for  the  safety  and  security  of  the  bank  itself,  and  of  pur- 
chasers without  notice;  and  that  as  between  vendor  and  vendee  a 
transfer,  not  in  conformity  to  such  provisions,  is  good  to  pass  the 
equitable  title  and  divest  the  vendor  of  all  interest  in  the  stock. 
Such  are  the  decisions  in  the  cases  of  the  Bank  of  Utica  v.  Smalley 
(2  Cow.  (N.  Y.)  777,  778),  Gilbert  v.  Manchester  Iron  Co.  (11  Wend. 
(N.  Y.)  628),  Comw.ercial  Bank  of  Buffalo  v.   KoHwright  (22  Id. 
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362),  Quiner  v.  The  Marblehead  Insufance  Co.  (10  Mass.  476),  and 
Sergeant  v.  Franklin  Insurance  Co.  (8  Pick.  (Mass.)  90). 

We  see  no  reason  to  doubt  that  the  jurisprudence  of  Louisiana 
adopts  a  similar  interpretation  for  the  purpose  of  protecting  equit- 
able title  against  the  claims  of  creditors  of  the  transferrer,  who  have 
notice  of  such  equitable  titles.  If  it  will  protect  an  assignment  of 
a  chose  in  action  against  attaching  creditors  after  notice  of  the 
assignment  given  to  the  debtor,  because  no  title  remains  in  the 
transferrer  (as  we  have  seen  it  will),  a  fortiori  it  ought  to  protect 
it  where  the  attaching  creditor  himself  has  notice,  since,  in  justice, 
he  is  entitled  only  to  take  under  his  attachment  what  rightfully 
remains  in  the  transferrer.  In  the  absence  of  any  positive  control- 
ling statute  or  direct  adjudication  of  the  courts  of  Louisiana  upon 
the  very  point,  in  contradiction  to  the  doctrine  maintained  in  other 
States,  as  one  founded  ex  aequo  et  bono,  in  general  justice,  we  may 
well  presume,  that  a  State  deriving  its  jurisprudence  from  the  Eoman 
Law  has  not  failed  to  act  upon  it. 

There  is  another  ground,  auxiliary  to  this  last  view,  which  is 
entitled  to  great  consideration.  It  is  well  settled  as  a  doctrine  of 
international  jurisprudence,  that  personal  property  has  no  locality, 
and  that  the  law  of  the  owner's  domicil  is  to  determine  the  validity 
of  the  transfer  or  alienation  thereof,  unless  there  is  some  positive  or 
customary  law  of  the  country  where  it  is  found  to  the  contrary. 
This  doctrine  has,  in  the  very  late  case  of  the  United  States  v.  The 
United  States  Bank  (in  June,  1844),  been  fully  and  directly  recog- 
nized and  affirmed  by  the  Supreme  Court  of  Louisiana,  as  a  part  of 
its  own  international  jurisprudence ;  and  it  was  applied  in  that  very 
case  to  support  an  assignment  made  in  Pennsylvania,  by  the  Bank 
of  the  United  States,  to  certain  assignees,  who  were  interveners  of 
goods,  debts,  credits,  and  effects  in  Louisiana.  The  court  held  that 
the  assignment,  being  proved  to  be  valid  and  effectual  by  the  law  of 
Pennsylvania,  was  to  be  deemed  equally  valid  and  effectual  to  pass 
the  goods,  debts,  credits,  and  effects  of  the  bank,  to  the  assignees  in 
Louisiana,  against  the  attaching  creditors,  who  had  notice  of  the 
assignment  at  the  time  of  their  attachment.  The  decision  turned 
upon  the  very  doctrine  of  international  jurisprudence  just  referred 
to.  So  that  here  we  have  the  high  authority  of  the  State  court  in 
this  very  matter,  that  there  is  nothing  in  the  jurisprudence  of  Louis- 
iana, which  forbids  giving  full  effect  and  validity  to  an  assignment 
of  debts,  credits,  and  equities,  situate  in  that  State,  where  the  as- 
signment is  valid  and  effectual  by  the  law  of  the  State  where  it  is 
made,  so  as  to  oust  the  rights  of  attaching  creditors  who  have  due 
notice  thereof.  Now,  in  the  case  before  us,  there  is  plenary  evi- 
dence that  the  assignment  was  valid  and  effectual  by  the  laws  of 
South  Carolina,  when  and  where  it  was  made,  to  pass  the  right  to 
the  property  in  controversy;  and  that  the  attaching  creditors  had 
notice  thereof  before  their  attachment  was  made;  so  that  its  validity 
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and  effect  are  the  same  in  Louisiana  as  in  South  Carolina.  It  is  true 
that  the  legal  title  could  not  pass  without  a  regular  transfer  of  the 
stocks  upon  the  books  of  the  corporation ;  but  it  is  equally  true,  that 
the  title  to  the  property,  subject  to  the  pledge  thereof,  was  complete 
in  the  assignee,  so  as  to  bind  the  banks  as  well  as  the  attaching 
creditors,  after  due  notice  to  them  respectively.  We  are,  therefore, 
of  opinion,  that  the  district  judge  erred  in  directing  the  jury  that 
the  delivery  of  the  stock  was  not  complete  unless  the  transfer  was 
entered  upon  the  books  of  the  banks.  That  was  true  as  to  the  abso- 
lute legal  title,  but  it  did  not  prevent  the  equitable  title  from  pass- 
ing to  and  becoming  completely  vested  in  the  assignee  under  and  in 
virtue  of  the  assignment,  so  as  to  bind  the  attaching  creditors,  as 
soon  as  they  had  notice  thereof,  and  in  like  manner  the  banks,  as 
soon  as  they  had  notice  thereof. 

Upon  both  grounds,  therefore,  stated  in  the  exceptions,  the  judg- 
ment of  the  Circuit  Court  is  reversed,  and  the  cause  remanded  to  that 
court  with  directions  to  award  a  venire  facias  de  novo. 
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Assumpsit,  by  Gilman  Scripture  against  the  Franeestown  Soap- 
stone  Company,  for  not  delivering  to  the  plaintiff  certificates  for  forty- 
five  shares  of  the  capital  stock  of  the  Franeestown  Soapstone  Com- 
pany, alleging  that  the  plaintiff  purchased  those  shares  of  Frederick 
A.  Barton,  on  the  tweny-fourth  day  of  May,  1867,  he  then  being  the 
owner  of  said  stock,  and  having  a  certificate  for  the  same,  signed  by 
the  president  and  treasurer  of  said  company,  which  the  said  Barton 
on  that  day  assigned  to  the  plaintiff,  for  value  received,  by  an 
indorsement  on  the  back  of  the  certificate;  and  on  February  3, 
1868,  the  said  Barton  caused  said  certificate  and  assignment  to  be 
delivered  to  the  treasurer  of  said  company,  by  reason  whereof  the 
company  promised  to  issue  to  the  plaintiff'  a  new  certificate  for  said 
shares,  and  to  pay  him  the  dividends  on  said  stock;  alleging,  also, 
a  request  by  the  plaintiff  to  issue  said  certificate  to  him  and  pay  him 
the  dividends  thereon,  and  a  refusal  to  do  so. 

Upon  the  trial  here,  upon  the  general  issue,  it  appeared  that  the 
plaintiff  purchased  of  the  said  Barton  the  forty-five  shares  of  stock, 
and  paid  therefor  ninety-five  dollars  per  share,  the  par  value  being 
f  100,  and  that  said  Barton  transferred  the  same  to  plaintiff  by  his 
indorsement  upon  the  back  of  the  certificate  which  he  held  for  them ; 
that  said  certificate  so  transferred  was  presented  to  the  treasurer  of 
said  company,  and  a  new  certificate  for  those  shares  demanded  by 
the  plaintiff  of  the  treasurer,  which  he  declined  to  issue  to  him.  The 
certificate  issued  to  said  Barton  provided  tliat  the  shares  were  "  trans- 
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ferable  in  person,  or  by  attorney,  only  on  the  books  of  the  company, 
on  the  surrender  of  this  certificate,"  and  the  transfer  on  the  back  of 
it  was  made  "subject  to  the  provisions  of  the  charter  and  to  the  by- 
laws of  the  company."  The  reason  assigned  for  refusing  to  issue  a 
new  certificate  to  the  plaintiff  was,  that  the  shares  had,  previous  to 
the  time  of  such  demand,  been  attached  as  said  Barton's  property, 
on  a  suit  in  favor  of  said  company  against  him.  Said  sale  and  trans- 
fer were  made  May  24,  1867,  and  an  attachment  was  in  fact  made 
January  28,  1868,  as  above  set  forth.  In  reply  to  this,  the  plaintiff 
urged  that  the  defendant  had  notice  or  knowledge  of  the  aforesaid 
sale  and  transfer  before  the  said  attachment,  and  offered  to  prove 
that  F.  A.  Barton,  who  transferred  these  shares  to  plaintiff,  was 
president  of  said  company,  and  acted  as  their  general  agent  in  super- 
intending the  affairs  thereof,  and  was  such  on  May  24,  1867,  at  the 
time  of  the  issuing  of  the  certificate  of  said  shares  to  him,  and  the 
transfer  by  himself  to  plaintiff,  which  was  all  done  on  May  24,  1867, 
and  he  continued  so  to  act  until  about  January  27,  1868;  that  the 
agent  who  succeeded  said  Barton,  and  who  procured  the  attachment 
and  caused  a  levy  to  be  made  on  these  shares,  was  a  director  in  1867, 
and  knew  of  the  sale  and  transfer  of  these  shares  from  Barton  to 
plaintiff,  prior  to  and  at  the  time  of  the  attachment,  and  told,  on  one 
or  more  occasions  prior  to  said  attachment,  that  plaintiff  owned 
$5,000  of  the  stock;  that  the  treasurer  of  said  company  had  actual 
notice  of  the  sale  and  transfer  by  Barton  to  plaintiff,  and  issued 
notice  to  plaintiff  to  attend  the  annual  meeting  of  the  stockholders 
of  said  company,  in  June,  1867,  it  appearing  that  said  plaintiff,  in 
June,  1867,  had  no  shares  standing  in  his  name  on  the  books  of  the 
said  corporation;  that  after  the  attachment  was  made,  on  January 
28,  1868,  by  this  defendant,  on  a  writ  in  its  favor  against  Barton  as 
his  property,  the  president  of  the  company  gave  plaintiff  to  under- 
stand that  these  shares  would  not  be  levied  upon,  —  that  the  defend- 
ant did  not  intend  to  hold  them  on  said  attachment. 

And  thereupon  the  cause  was  taken  from  the  jury  for  the  purpose 
of  determining,  as  matter  of  law,  whether  the  evidence  offered  was 
competent  to  prove  notice  or  knowledge  in  the  company,  and  whether, 
with  such  knowledge  or  notice,  the  attachment  would  be  valid  to  hold 
these  shares  against  the  plaintiff.  At  the  hearing,  either  party  may 
read  the  pleadings,  the  certificate  and  transfer,  the  charter  and  by- 
laws of  said  company,  and  the  writ  in  favor  of  the  company  against 
said  Barton,  and  the  return  thereon,  and  the  execution  and  levy 
thereon. 

Ladd,  J. :  — 

The  sale  and  transfer  of  these  shares  were  made  by  Barton  to  the 
plaintiff  May  24,  1867;  and  the  case  shows  that  the  plaintiff  paid 
f  95  per  share  for  them,  the  par  value  being  $100. 

It  is  alleged  in  the  declaration,  that  on  February  3,  1868,  the 
plaintiff  caused  the  certificate  and  assignment  to  be  delivered  to 
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the  treasurer  of  the  company;  and  it  appears  that  the  reason 
assigned  for  not  issuing  to  him  a  new  certificate  was,  that  prior 
to  that  time,  namely,  on  the  28th  day  of  January,  1868,  said  shares 
had  been  attached  as  Barton's  property  on  a  writ  in  favor  of  the 
company  against  him. 

If  by  the  attachment  a  valid  lien  was  created  in  favor  of  the  com- 
pany, it  was  under  no  obligation  to  enter  the  transfer  on  its  books 
at  the  time  the  certificate  was  presented;  and  the  plaintiff  cannot 
maintain  this  suit. 

The  question  then  is,  What  effect  shall  be  given  to  the  attachment 
made  January  28,  1868? 

The  plaintiff  offered  to  prove  that  at  the  time  of  the  sale  said 
Barton  was  president  of  the  corporation,  and  acted  as  its  general 
agent  in  superintending  the  affairs  thereof,  and  continued  so  to  act 
until  January  27,  1868,  the  day  before  the  attachment  was  made; 
that  the  agent  who  succeeded  Barton,  and  who  procured  the  attach- 
ment and  caused  a  levy  to  be  made  on  the  shares,  was  a  director  in 
1867,  and  knew  of  the  sale  and  transfer  of  the  shares  from  Barton 
to  the  plaintiff  prior  to  the  time  of  the  attachment;  and  that  the 
treasurer  of  the  company  had  actual  notice  of  the  sale  and  transfer 
as  early  as  June,  1867;  and  other  facts  tending  to  show  knowl- 
edge of  the  sale  by  the  corporation  at  or  about  the  time  of  the 
transaction. 

We  think  this  evidence  was  clearly  admissible  for  the  purpose 
proposed.  The  president  and  treasurer,  by  the  by-laws,  were  direc- 
tors ex  officio ;  and  it  is  fair  to  suppose  that  they  were  active 
members  of  the  board,  participating  largely  in  the  control  and 
management  of  the  affairs  of  the  corporation.  But  even  if  those 
ofiicers  had  not  been  members  of  the  board  of  directors,  there  would 
probably  be  no  difiiculty  in  holding  that  notice  to  a  general  agent, 
who  has  the  superintendence  of  the  affairs  of  a  corporation,  is  notice 
to  the  corporation,  and  therefore  that  the  defendant  is  chargeable 
with  knowledge  possessed  by  its  president  and  general  agent,  Barton. 
Angell  and  Ames  on  Corp.,  §  306,  and  cases  in  note;  Hovey  v. 
Blanchard{\.3'^.  H.  145);  Marshall  v.  Ins.  Co.  (27  N.  H.  167); 
Campbell  v.  Ins.  Co.  (37  N.  H.  36);  Patten  v.  Ins.  Co.  (40  N.  H. 
375);  Fitzherhert  v.  Mather  (1  T.  R.  12);  N.  Y.  &  N.  H.  Railroad 
Co.  V.  Schuyler  (34  N.  Y.  84). 

We  are  thus  brought  to  the  question  whether  the  attachment  made 
by  the  defendant,  with  knowledge  that  the  shares  had  been  previously 
sold  and  transferred  by  Barton  to  the  plaintiff,  will  hold  them,  for 
the  reason  that  the  transfer  had  not  been  made  on  the  books  of  the 
company  according  to  the  provision  contained  in  the  certificate. 

It  does  not  appear  that  any  mode  of  transfer  is  provided  in  the 
charter,  and  the  only  provision  in  the  by-laws  on  that  subject  is  con- 
tained in  Art.  10,  as  follows :  "  Shares  may  be  transferred  by  assign- 
ment on  the  back  of  the  certificate,  and  surrender  of  the  certificate 


680  SCRIPTURE   V.   SOAPSTONE   COMPANY.  [CHAP.  XV. 

to  the  treasurer."  This  corresponds  with  the  provision  in  the  certi- 
ficate, except  that  the  words  "  only  on  the  books  of  the  company  " 
appear  in  that  instrument. 

It  is  not  necessary  to  inquire  whether  the  provision  contained  in 
the  by-laws  was  authorized  by  the  charter ;  nor  whether  there  is  any 
difference  in  legal  effect  between  a  provision  in  the  charter  and  one 
in  the  by-laws  which  have  been  adopted  in  pursuance  of  an  authority 
conferred  by  the  charter;  nor  whether  the  provision  in  the  certificate 
should  have  any  effect  by  way  of  contract  between  the  shareowner 
and  the  corporation;  for  we  think  that,  by  a  fair  construction  of  the 
general  law  of  the  State  in  force  at  the  time  of  this  transaction,  a 
transfer  of  shares  in  a  corporation  of  this  sort,  to  be  complete  and 
perfect  for  all  purposes,  must  be  entered  upon  the  books  of  the  com- 
pany—  Rev.  Stats,  chap.  141;  Pinkerton  v.  The  M.  &  L.  Railroad 
(42  ISr.  H.  424) — the  object  being,  as  is  well  said  by  defendant's 
counsel  in  their  brief,  "  not  only  to  give  notice  of  the  title,  but  to 
furnish  an  authentic  record  that  would  determine  membership  in 
the  corporation,  the  right  to  vote,  private  liability  for  debt,  liability 
to  taxation,  and  all  other  incidents  of  ownership,"  etc. 

It  being  admitted,  then,  that,  for  the  protection  of  these  various 
rights  and  interests  of  the  corporation,  the  public,  and  creditors  of 
the  stockholders,  the  law  provides  that  the  title  of  a  purchaser  of 
shares  shall  not  be  complete,  as  against  those  having  these  various 
interests,  until  the  transfer  is  entered  on  the  books  of  the  company, 
it  becomes  a  very  important  inquiry  to  ascertain  what  is,  in  point 
of  fact,  the  origin  and  basis  of  a  purchaser's  title  to  such  shares 
when  they  pass  from  seller  to  buyer.  Does  it  originate  in  and  rest 
upon  the  contract  of  sale  between  the  parties,  or  is  it  a  creation  of 
law,  dating  its  birth  from  the  record  of  the  transfer  on  the  company 
books? 

A  share  in  a  corporation,  which  has  for  its  object  a  division  of 
profits  among  its  stockholders,  has  been  defined  to  be  "a  right  to 
partake,  according  to  the  amount  of  the  party's  subscription,  of  the 
surplus  profits  from  the  use  and  disposal  of  the  capital  stock  of  the 
company  to  the  purposes  for  which  the  company  is  constituted." 
Angell  and  Ames  on  Corp.,  §  557. 

It  cannot  be  disputed  that  this  right  is  property  of  a  definite  and 
important  character,  with  many  of  the  qualities  of  visible,  tangible, 
personal  property,  and  having  a  value,  and  as  capable  of  apprecia- 
tion as  vessels  or  merchandise,  or  other  personal  chattels.  Shaw, 
C.  J.,  in  Fisher  v.  Essex  Bank  (5  Gray,  377).  From  this  it  follows, 
by  inevitable  inference,  that  it  may  be  the  subject  of  sale  as  much 
as  any  other  species  of  property,  real  or  personal,  so  that,  as  between 
vendor  and  vendee,  the  title  may  pass  by  their  own  act,  and  be 
thereby  vested  absolutely  in  the  vendee. 

It  seems  too  clear  for  argument,  that  the  ownership  of  the  shares 
passes  from  the  seller  to  the  buyer  by  force  of  the  contract  of  sale. 
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and  not  by  operation  of  law;  and  if  that  be  so,  the  buyer's  title,  so 
far  as  the  seller  is  concerned,  attaches  the  moment  this  contract  is 
fully  consummated  between  them. 

This  kind  of  property,  being  an  intangible  right,  somewhat  akin 
to  the  right  to  receive  money  due  upon  a  bond  or  other  chose  in 
action,  is  incapable  of  actual  manual  delivery.  All  the  seller  can 
do,  that  corresponds  at  all  to  the  delivery  of  personal  chattels  in 
other  cases  of  sale,  is,  to  hand  over  to  the  buyer  his  certificate,  with 
a  sufficient  assignment  by  deed  or  otherwise,  to  entitle  him  to  a 
transfer  of  the  shares  on  the  books  of  the  company.  When  the 
seller  has  done  this,  his  power  and  duty  in  the  matter  are  ended, 
and  it  is  at  the  option  of  the  purchaser  whether  the  transfer  shall 
be  recorded  or  not. 

If  the  purchaser  omits  to  have  the  record  made,  he  can  claim  no 
rights  as  a  member  of  the  corporation ;  and  he  also  incurs  the  further 
risk  of  having  his  title  defeated  by  a  subsequent  attachment  or  sale 
to  a  bona  fide  purchaser. 

It  is  difficult  to  see  any  substantial  difference  between  the  position 
of  this  plaintiif  after  the  sale  and  assignment  of  the  shares  to  him 
by  Barton  and  before  a  transfer  was  made  on  the  books,  and  that  of 
the  grantee  in  a  deed  of  land  before  his  deed  is  recorded.  In  both 
cases  the  seller  has  parted  with  his  title,  and,  as  to  him,  the  buyer 
has  acquired  it.  It  is  only  third  persons  in  either  case  whose  rights 
or  interests  are  affected  by  the  omission. 

In  the  case  of  an  unrecorded  deed,  the  grantor  continues  to  be 
clothed  with  evidence  of  ownership  after  the  conveyance,  very  sim- 
ilar to  that  which  remains  with 'the  seller  of  shares  before  the  trans- 
fer has  been  entered  on  the  books.  The  record  shows  that  he  is  still 
the  owner  of  the  land,  when  in  fact  he  is  not;  and,  so  far  as  any 
interest  a  creditor  can  have  in  the  matter  is  concerned,  the  same  is 
precisely  true  in  the  case  of  shares  in  a  corporation  sold  but  not 
transferred  on  the  books. 

The  statutes  which  we  hold  require  the  transfer  of  shares  to  be 
entered  on  the  books  of  the  corporation  kept  for  that  purpose,  are 
certainly  no  more  explicit  and  absolute  than  that  which  requires 
the  recording  of  deeds.  The  object  of  the  law,  so  far  as  creditors 
are  concerned,  is  the  same  in  both  cases. 

As  between  the  parties,  the  title  passes  by  contract  and  not  by 
the  record  in  both  cases  alike. 

It  is  difficult  to  suggest  any  reason  for  holding  that  actual  notice 
of  an  unrecorded  deed  to  a  subsequent  purchaser  or  attaching  credi- 
tor shall  be  equivalent  to  a  record,  so  far  as  that  purchaser  or 
creditor  is  concerned,  which  does  not  with  equal  force  require  us  to 
hold,  in  the  present  case,  that  actual  notice  to  the  defendant  of  a 
sale  of  these  shares  was  equivalent,  so  far  as  its  rights  as  a  creditor 
are  concerned,  to  a  transfer  entered  in  due  form  upon  its  books. 
This  view  is  sustained  by  Gooding  v.   Eiley  (50  N.  H.  400),  where 
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the  chief  justice,  upon  an  exhaustive  review  of  the  authorities  bear- 
ing upon  the  question,  arrives  at  the  conclusion  that  purchasers  or 
mortgagees  of  personal  property,  having  notice  of  a  prior  outstand- 
ing equitable  title,  are  affected  by  such  knowledge  in  the  same  way 
and  to  the  same  extent  as  the  grantee  of  land  is  affected  by  knowl- 
edge of  a  prior  unrecorded  deedj  that  both  stand  upon  the  same 
equibable  principle. 

The  same  result,  substantially,  is  reached,  if  we  consider  that  the 
omission  of  the  plaintiff  to  have  the  transfer  recorded  places  him  in 
the  same  position  as  a  purchaser  of  chattels,  who  permits  them  to 
remain  in  the  hands  of  the  seller  after  the  sale. 

Taking  that  view,  the  consequence  contended  for  by  defendant's 
counsel  does  not  follow.  The  circumstance  of  such  retention  of 
possession  may  be  explained.  It  is  true  that,  in  the  absence  of 
explanation,  a  secret  trust  will  be  presumed;  but  when  an  explana- 
tion is  offered,  it  is  for  the  jury  to  say,  under  proper  instructions, 
whether  the  explanation  is  sufficient.;  and  the  fact  that  possession 
was  so  retained  is  for  them  to  weigh,  in  connection  with  all  other 
evidence  bearing  upon  the  actual  character  and  complexion  of  the 
transaction  between  the  parties. 

Here  the  defendant  had  notice  of  the  sale  and  assignment,  and,  as 
we  hold,  of  all  the  facts  attending  the  transaction,  for  the  reason 
that  Barton,  its  general  agent,  by  whose  knowledge  it  is  bound,  was 
a  party  to  the  transaction  and  knew  all  about  it.  Under  these  cir- 
cumstances, it  can  hardly  be  heard  to  say,  that  it  inferred  fraud 
from  the  plaintiff's  conduct,  as  a  conclusion  of  law,  when  it  knew, 
as  matter  of  fact,  that  no  fraud  did  really  exist. 

Suppose,  after  the  sale  by  Barton  to  the  plaintiff,  Barton  had  sold 
the  same  shares  again  and  applied  the  proceeds  of  such  sale  to  his 
own  uses.  If  the  second  purchaser  were  ignorant  of  the  prior  sale, 
he  would  get  a  good  title,  although  Barton  would  have  been  guilty 
of  a  fraud  against  the  plaintiff  of  the  most  gross  and  flagrant  char- 
acter. But  if  this  second  purchaser  had  notice  of  the  former  sale,  — 
was  aware  of  the  situation  of  the  title  as  between  Barton  and  Scrip- 
ture, —  by  concerting  with  the  former  to  deprive  the  latter  of  his  prop- 
erty he  becomes  a  party  to  the  fraud,  and  no  process  of  reasoning, 
in  logic  or  morals,  will  lead  to  any  other  result  but  that  he  would 
be  equally  guilty  with  the  seller.  To  hold  that  such  a  purchaser 
acquired  a  good  title  would  be  to  countenance  the  most  scandalous 
bad  faith  and  encourage  dishonesty. 

The  difference  between  an  attempt  to  gain  a  title  under  such  cir- 
cumstances by  purchase  and  by  an  attachment  is  not  very  apparent, 
and  certainly  not  very  broad.  At  all  events,  we  think  it  entirely 
clear  that  what  cannot  be  accomplished  in  one  way  cannot  be  brought 
about  in  the  other. 

In  any  view  we  are  able  to  take  of  the  case,  we  think  the  question 
for  the  jury  is  whether  the  sale  by  Barton  to  Scripture  was  a  bona 
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fide  sale,  or  whether  it  was  so  tainted  with  a  secret  trust,  or  other 
element  of  fraud  in  fact,  that  it  cannot  be  sustained ;  and  upon  that 
question  the  price  paid  for  the  shares  as  compared  with  their  actual 
value,  the  omission  of  plaintiff  to  have  the  transfer  recorded,  and 
all  other  facts  and  circumstances  tending  to  throw  light  upon  the 
actual  character  of  the  transaction,  will  be  proper  evidence  for  the 
jury  to  consider.  In  short,  that  the  sale  may  be  attacked  in  the  same 
manner  and  upon  the  same  grounds  as  though  the  transfer  had  been 
entered  upon  the  books  of  the  corporation  at  the  time  the  fact  of  the 
sale  was  brought  to  its  knowledge. 

Case  discharged. 


BEOADWAY  BANK  v.  McELKATH. 

(13  N.  J.  Eg.  24.  1860.) 

This  case  came  on  for  final  hearing  on  the  bill,  answer,  and  proofs. 
The  facts  fully  appear  in  the  opinion  of  the  court. 

The  Chancellor:  — 

The  property  which  forms  the  subject  of  controversy  consists  of 
fifty  shares  of  the  capital  stock  of  the  Trenton  Iron  Company,  of 
the  par  value  of  one  hundred  dollars  each,  standing  on  the  books 
of  the  company,  in  the  name  of  McElrath.  On  the  second  of  June, 
1854,  the  certificate  of  the  stock,  accompanied  by  a  power  of  attor- 
ney irrevocable  for  the  transfer  thereof,  was  delivered  to  the  Broad- 
way Bank,  as  collateral  security  on  loan  of  four  thousand  dollars, 
obtained  by  McElrath  from  the  bank,  upon  his  individual  note  at 
four  months.  The  loan  was  made  upon  the  agreement  of  McElrath 
to  deposit  the  stock  as  a  collateral  security,  for  the  repayment  of  the 
loan,  including  as  well  the  original  note  as  all  renewals  thereof. 
The  note  was  renewed,  and  the  accruing  interest  paid,  from  time  to 
time,  until  the  22d  of  November,  1857,  when  the  last  renewal  was 
made. 

On  the  24th  of  August,  1857,  the  Hunterdon  County  Bank  sued 
out  of  the  Supreme  Court  of  this  State  a  writ  of  attachment  against 
the  estate  of  the  said  McElrath,  as  a  non-resident  debtor,  by  virtue 
of  which  the  stock  in  question  was  attached  as  the  property  of 
McElrath.  Judgment  having  been  rendered  in  favor  of  the  plain- 
tiff in  attachment,  and  also  in  favor  of  sundry  applying  creditors, 
the  auditors  in  attachment  were  proceeding  to  make  sale  of  the  stock 
in  question  to  satisfy  those  judgments  when  they  were  restrained  by 
an  injunction  issuing  in  this  cause.  The  complainants  insist  that 
they  have  an  equitable  lien  upon  the  stock  for  the  payment  of  the 
debt  for  which  it  was  hypothecated  as  security.  The  defendants 
claim  that  they  have  acquired  a  valid  title  to  the  stock  at  law  and 
in  equity  by  virtue  of  the  attachment. 
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The  stock,  irrespective  of  the  complainants,  was  undoubtedly, 
under  the  provisions  of  the  statute,  the  subject  of  attachment. 
The  judgment  at  law  has  established  the  claims  of  the  plaintiff 
and  the  applying  creditors  in  attachment.  The  validity  of  the  pro- 
ceedings under  the  attachment  are  not  drawn  in  question.  The 
defendant's  right  to  the  property  is  unquestioned,  except  so  far 
as  it  conflicts  with  the  prior  rights  of  the  complainants. 

By  the  5th  section  of  the  charter  of  the  Trenton  Iron  Company, 
approved  February  16,  1847,  (Pamph.  Laws,  61)  it  is  enacted  that 
"the  capital  stock  of  the  said  corporation  shall  be  deemed  personal 
estate,  and  be  transferable  upon  the  books  of  the  said  corporation ; " 
and  by  the  9th  section  of  the  charter,  it  is  further  enacted,  "that 
books  of  transfer  of  stock  shall  be  kept,  and  shall  be  evidence  of  the 
ownership  of  said  stock  in  all  elections  and  other  matters  submitted 
to  the  decision  of  the  stockholders  of  the  said  corporation." 

Independent  of  the  provisions  of  the  charter,  the  stock  of  an 
incorporated  company  is  deemed  personal  estate,  and  may  be  trans- 
ferred by  a  certificate  of  stock  accompanied  by  a  power  of  transfer. 
Angell  &  Ames  on  Corp.,   §  564. 

And  where  it  is  provided  by  the  charter  or  by-laws  that  the  stock 
shall  be  transferred  only  upon  the  books  of  the  corporation  there  is  a 
decided  weight  of  authority  in  support  of  the  position,  that  a  bona 
fide  transfer  by  delivery  of  the  certificate  is  nevertheless  valid,  as 
between  vendor  and  vendee ;  that  the  equitable  title  passes  by  such 
transfer,  and  that  the  claim  of  the  vendee  is  good  in  equity  against 
the  claim  of  an  execution  or  attaching  creditor  of  the  vendor.  Such 
provision,  whether  by  charter  or  by-law,  is  regarded  as  designed  to 
protect  the  interests  of  the  corporation,  and  its  stockholders.  Its 
only  ofiice  is  held  to  be  equivalent  to  that  of  the  provision  contained 
in  the  ninth  section  of  the  charter  of  the  Trenton  Iron  Company, 
viz.  "to  afford  evidence  of  the  ownership  of  the  stock  in  all  elec- 
tions and  other  matters  submitted  to  the  decision  of  the  corporation," 
including  all  questions  as  to  the  ownership  of  the  stock  as  between 
the  corporation  and  its  members.  Angell  &  Ames  on  Corp.,  §  354; 
Sank  of  Utioa  v.  Smalley  (2  Cowen,  770);  Gilbert  y.  Manchester  Iron 
Co.  (11  Wend.  627);  KoHright  v.  Buffalo  Commercial  Bank  (20 
Wend.  91) ;  Same  Case  in  Error  (22  Wend.  348) ;  Quiner  v.  Marble- 
head  Insurance  Co.  (10  Mass.  476);  Union  Bank  of  Georgetown  v. 
Laird  (2  Wheat.  390;  3  Howard  613);  Stebbins  v.  Phoenix  Fire 
Insurance  Co.  (3  Paige,  361;  3  Binney,  394);  Grant  v.  Mechanics' 
Bank  (15  Serg.  &  R.  143);  Bank  of  Kentucky  v.  Schuylkill  Bank  (1 
Parsons,  247);    United  States  v.  Cutis  (1  Sumner,  133). 

There  is  not  an  entire  uniformity  of  authority  upon  the  question, 
whether  a  transfer  or  pledge  of  stock  as  collateral  security  without  a 
transfer  upon  the  books  of  the  company,  as  required  by  the  charter, 
will  protect  the  holder  against  the  claims  of  an  attaching  creditor, 
though  the  weight  of  authority  is  decidedly  in  favor  of  the  right  of 
the  assignee. 
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It  is  the  well-settled  rule  in  New  York,  where  this  contract^was 
made,  and  where  the  contracting  parties  had  their  domicil  at  the  time 
of  the  contract,  and  the  pledge  of  the  stock  by  McElrath  to  the  bank. 

It  was  so  expressly  decided  in  this  State  long  prior  to  the  date  of 
that  contract.     Rogers  et  al.  v.  Stevens  (4  Halst.  Ch.  167). 

So  far  as  judicial  determination  could  settle  the  question,  it  was 
settled  prior  to  the  pledge  of  this  stock,  both  in  the  State  where  the 
contracting  parties  had  their  domicil  and  \p  the  State  where  the 
corporation  whose  stock  was  transferred  was  chartered  and  trans- 
acted its  business.  The  parties  to  the  contract  may  fairly  have 
relied  upon  the  law,  as  thus  settled,  for  the  protection  of  their  rights. 
It  is  of  the  utmost  importance  that  questions  so  extensively  and 
vitally  affecting  the  rights  of  the  business  community  should  be 
regarded  as  settled  by  judicial  decision,  and  not  liable  to  be  dis- 
turbed, except  for  the  most  cogent  reasons.  Upon  the  faith  of 
decisions  already  made  upon  this  very  point,  contracts  have  doubt- 
less been  entered  into  and  securities  taken  to  a  very  large  amount. 
Whatever  might  be  my  conclusion  as  to  the  true  construction  of  the 
statute,  were  the  question  now  for  the  first  time  agitated,  it  would 
be  alike  unwise  and  unjust  to  overturn  or  impair  rights  acquired 
upon  the  faith  of  recognized  legal  principles. 

I  think  it  clear,  moreover,  whatever  might  be  the  strict  legal  inter- 
pretation of  the  provision  in  question,  that  the  Legislature  never 
designed  it  to  impair  the  validity  of  a  transfer  of  stock,  as  between 
the  parties  making  it.  It  was  not  intended  to  introduce  a  new  mode 
of  acquiring  title  to  stocks,  much  less  to  operate  as  a  registry  law, 
by  furnishing  conclusive  evidence  to  the  public  of  the  ownership  of 
the  property.  If  such  had  been  the  design,  it  might  have  been 
expected  that  the  Legislature  would  have  required  that  the  books 
of  transfer  should  be  at  all  times  open  to  public  inspection,  and  the 
record,  not  in  certain  specified  cases  merely  but  in  all  cases,  made 
evidence  of  ownership. 

Nor  does  sound  policy  require  such  construction  to  be  given  to 
the  act.  The  pledge  of  stocks  as  collateral  security  has  become  a 
prevalent,  and  to  the  borrower,  especially,  an  advantageous  mode  of 
effecting  loans.  In  manufacturing  companies  especially,  where  the 
business  of  the  company  is  carried  on  by  the  stockholder,  and 
where  his  capital  is  mainly  or  exclusively  vested  in  the  stock,  and 
employed  in  the  active  operations  of  business,  the  pledge  of  stocks 
affords  the  most  ready  and  advantageous  mode  of  effecting  loans  for 
the  demands  of  business.  To  require  a  transfer  of  the  stock  to  the 
lender  as  security  for  the  loan  against  the  right  of  attaching  or 
execution  creditors  will  at  once  destroy  the  value  of  the  security, 
or  compel  the  borrower  to  divest  himself  of  his  character  as  cor- 
porator, to  forfeit  his  control  of  the  business  of  the  corporation,  of 
his  right  to  dividends,  and  of  all  his  other  rights  as  a  stockholder 
in  the  corporation.     Why  should  the  owner  of  stocks  be  deprived  of 
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the  -privilege  of  mortgaging  or  pledging  his  stofik  for  the  security 
of  a  loan,  without  stripping  himself  of  all  his  rights  of  ownership 
more  than  the  owner  of  any  other  property? 

The  objection  is,  that  it  will  open  the  door  to  fraud,  and  deprive 
an  execution  or  attaching  creditor  of  the  means  of  ascertaining  the 
real  ownership  of  the  stock.  It  is  worthy  of  notice  that  this  clause 
requiring  a  transfer  of  stock  on  the  books  of  the  company  was 
inserted  in  numerous  charters  long  before  the  stock  was  made  the 
subject  of  execution.  But  the  objection,  as  applied  to  a  transfer  of 
stock,  is  of  less  weight  than  against  a  chattel  mortgage,  the  chattel 
remaining  in  the  hands  of  the  mortgagor,  which  is  held  to  be  a  valid 
security.     Runyony.  Groshon  (1  Beasley,  86). 

The  transfer  book  is  not  the  only  evidence  of  the  ownership  of 
stock.  The  certificate,  which  has  always  been  deemed  prima  facie 
evidence  of  ownership,  is  the  only  evidence  in  possession  of  the 
owner,  and,  where  there  has  been  no  transfer,  is  the  only  recognized 
evidence  of  title. 

It  is  urged  that  the  contract  for  the  pledge  of  this  stock  was 
executory  merely;  that  it  does  not  purport  to  transfer  the  owner- 
ship of  the  shares,  but  simply  gives  an  authority  to  transfer  upon 
failing  to  pay  the  debt:  and  hence  it  is  further  argued,  that  the 
stock  cannot  be  held  as  a  pledge,  because  that  requires  a  transfer  of 
possession.  The  contract  between  the  parties  was  in  no  sense  execu- 
tory. It  was  fully  executed  according  to  the  intention  of  the  parties. 
The  absolute  ownership  of  the  stock,  it  is  true,  was  not  transferred, 
nor  was  it  intended  it  should  be.  The  spirit  and  design  of  the  con- 
tract was  that  the  legal  ownership  of  the  stock  should  continue  in 
McElrath ;  that  he  should  remain  a  member  of  the  corporation,  with 
the  right  to  receive  the  dividends  upon  the  stock,  to  vote  at  all  elec- 
tions, and  with  all  other  rights  pertaining  to  him  as  a  stockholder 
and  member  of  the  company,  and  that  the  bank  should  hold  the 
stock  as  collateral  security  for  the  payment  of  the  loan,  with  the 
absolute  and  irrevocable  right  of  transferring  the  legal  ownership 
upon  failure  to  pay  the  debt.  The  same  objection  existed  in  many 
of  the  reported  cases,  where  the  right  of  the  party  holding  the  cer- 
tificate of  stock  as  evidence  of  his  claim  was  sustained  against  the 
claims  of  attaching  or  execution  creditors  (3  Binney,  394;  4  Halst. 
Ch.  167). 

Such  a  certificate  annexed  to  or  accompanying  a  blank  power  of 
attorney,  we  cannot  doubt,  not  only  according  to  the  understanding 
of  men  in  business,  but  upon  well-settled  principles  of  law,  passes 
by  delivery  an  equitable  title  to  a  bona  fide  purchaser;  nor  can  such 
purchaser  be  justly  prevented  from  converting  his  equitable  into  a 
legal  title  by  filling  up  and  exercising  the  power,  whenever  he  is  en- 
titled to  do  so  by  the  nature  and  terms  of  the  contract,  under  which 
the  certificates  were  delivered  to  him.  When  the  stock  is  sold  abso- 
lutely his  right  then  to  perfect  his  title  is  immediate;  when  it  is 
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hypothecated,  the  right  accrues  when  the  debt  meant  to  be  secured 
becomes  due  and  remains  unpaid.  Per  Ackley,  C.  J.,  in  Fatman  v. 
Lohaeh  (1  Duer,  361). 

It  is  obvious,  moreover,  that  so  far  as  regards  the  legal  ownership 
of  the  stock,  if  the  transfer  upon  the  books  of  the  company  alone 
can  constitute  legal  ownership,  that  the  contract  of  sale  is  as  fully 
executed  by  delivering  the  certificate,  with  the  power  of  immediate 
transfer  on  the  books  of  the  company,  as  by  a  formal  assignment 
accompanying  the  certificate. 

The  holder  of  a  certificate  of  shares  of  stock,  accompanied  by  an 
irrevocable  power  of  attorney  to  transfer  them,  is  the  apparent 
owner,  and  when  he  is  the  holder  for  value  without  notice  his  title 
cannot  be  impeached.     Leavitt  v.  Fisher  (4  Duer,  1). 

Aside  from  the  general  principles  by  which  I  think  the  case  must 
be  controlled,  it  is  worthy  of  notice  that  the  charter  of  the  company, 
the  stock  of  which  is  here  the  subject  of  controversy,  is  somewhat 
variant  from  many  of  those  which  have  formed  the  subject  of  adju- 
dication. In  the  case  of  Fisher  v.  The  Essex  Bank  (5  Gray,  373), 
the  act  of  incorporation  declared  that  the  stock  of  the  bank  should 
be  transferable  only  at  its  banking  house  and  on  its  books.  The 
court  say  that  the  word  "  only  "  carries  an  implication,  as  strong  as 
negative  words  could  make  it,  that  the  transfer  should  be  in  no  other 
mode.  It  was  not  to  prescribe  one  mode,  leaving  others  unaffected ; 
it  made  that  mode  exclusive.  The  charter  of  the  Trenton  Iron  Com- 
pany contains  no  such  exclusive  language.  It  declares  merely  that  the 
stock  shall  be  transferable  on  the  books  of  the  company,  a,nd  further 
provides  that  the  books  of  transfer  shall  be  evidence  of  ownership, 
as  between  the  company  and  its  stockholders.  If  the  transfer  on 
the  books  was  designed  to  be  the  only  evidence  of  ownership,  the 
latter  provision  would  seem  to  be  unnecessary. 

The  right  of  the  bank  is  in  no  wise  prejudiced  by  the  fact  that 
they  appeared  as  applying  creditors  under  the  attachment,  and  pre- 
sented their  claim  to  the  auditors. 

The  bona  fides  of  their  claim  is  not  questioned,  and  they  are 
entitled  to  the  stock  in  question  clear  of  the  lien  of  the  attachment. 

Decree  accordingly. 


SCOTT  V.  BANK. 

(21  Blatchford,  203.     1883.) 

This  was  an  action  at  law  to  recover  damages  from  the  defendant 
corporation  for  a  refusa,l  to  allow  a  transfer  upon  its  books,  to  the 
plaintiffs,  of  10  shares  of  its  stock.  By  a  written  stipulation  of 
the  parties,  the  case  was  tried  by  the  Court,  upon  an  agreed  state- 
ment of  facts,  and  a  jury  was  waived.     The  facts  were  as  follows : 
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On  the  20th  of  May,  1868,  one  Samuel  Wilmot  was  the  owner  of  10 
shares  of  the  capital  stock  of  the  Pequonnock  National  Bank,  a  cor- 
poration created  by  and  under  the  laws  of  the  United  States  relating 
to  national  banking,  and  located  in  Bridgeport,  Connecticut,  the  said 
10  shares  standing  in  his  name  on  the  books  of  said  bank,  and  he  was 
the  lawful  holder  and  owner  of  a  stock-certificate  of  the  said  10  shares, 
duly  and  regularly  issued  therefor  by  said  bank.  On  or  about  the  20tli 
of  May,  1868,  Wilmot  assigned  in  the  usual  mode  the  said  10  shares 
to  one  Dunbar,  in  the  city  of  New  York,  by  delivering  to  Dunbar  the 
said  certificate  and  a  written  assignment  of,  and  power  of  attorney 
to  transfer,  said  10  shares,  the  assignment  and  power  of  attorney 
being  executed  in  blank.  Subsequently,  on  or  about  the  1st  of  Jan- 
uary, 1869,  in  the  city  of  New  York,  Dunbar  assigned,  for  a  full  and 
valuable  consideration,  the  said  10  shares  to  William  B.  Scott  and 
Albert  E.  Scott,  composing  the  firm  of  William  B.  Scott  &  Co.,  who 
were  and  still  are  residents  of  and  domiciled  in  the  State  and  city  of 
New  York,  by  delivering  to  the  said  William  B.  Scott  &  Co.  the  said 
certificate,  written  assignment,  -and  power  of  attorney.  Subsequently, 
on  the  13th  of  August,  1869,  William  B.  Scott  &  Co.  made  demand 
upon  the  bank,  at  its  place  of  business  in  Bridgeport,  Connecticut, 
to  transfer  the  said  10  shares  from  the  name  of  Wilmot,  in  which 
name  the  said  10  shares  still  stood,  to  their  own  names,  on  the 
books  of  the  said  bank,  and  to  issue  a  new  certificate  therefor  in  their 
names;  and  at  the  same  time  William  B.  Scott  &  Co.  presented  the 
said  written  assignment  and  power  of  attorney,  and  the  said  certifi- 
cate, and  offered  to  surrender  the  same  for  the  purpose  of  having 
such  transfer  made.  The  bank,  however,  upon  the  ground  that  the 
said  10  shares  had,  on  the  26th  of  July,  1869,  been  levied  upon,  by 
virtue  of  a  writ  of  attachment,  as  hereinafter  mentioned,  refused  to 
issue  a  new  certificate,  or  to  transfer  the  said  10  shares,  as  requested. 
Prior  to  the  13th  of  August,  1869,  William  B.  Scott  &  Co.  had  not 
made  any  demand  for  transfer  upon  the  said  bank,  nor  given  notice 
to  the  said  bank  of  the  assignment  to  them  as  aforesaid,  nor  of  their 
possession  of  the  said  stock-certificate,  and  the  said  10  shares  of 
stock  still  stood  in  the  name  of  Wilmot  on  the  books  of  the  bank. 
On  the  20th  of  July,  1869,  one  Bishop  commenced  an  action,  in  the 
Superior  Court  of  the  State  of  Connecticut  in  and  for  the  county  of 
Fairfield,  against  Wilmot,  and  on  the  26th  of  July,  1869,  the  sheriff 
of  the  county  of  Fairfield  levied  upon  the  said  10  shares,  under  and 
by  virtue  of  an  attachment  issued  out  of  said  Court,  in  said  action, 
against  the  property  of  Wilmot.  On  the  13th  of  August,  1869, 
Bishop  duly  recovered  judgment  against  Wilmot,  and,  within  the 
time  prescribed  by  law  for  the  purpose  of  perfecting  the  lien  of  an 
attachment,  to  wit,  on  September  4th,  1869,  execution  was  issued 
upon  the  said  judgment  to  the  sheriff  of  the  county  of  Fairfield,  and, 
on  the  1st  of  October,  1869,  the  said  10  shares  were  seized  by  the 
sheriff  under  the  said  execution,  and,  on  the  22nd  of  October,  1869, 
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the  said  10  shares  were  sold  at  public  auction  by  the  sheriff  to  one 
Clark,  to  whom  the  sheriff  issued  his  certificate ;  and  thereupon  the 
bank,  upon  the  presentation  of  the  certificate,  transferred  the  said  10 
shares  on  the  books  of  the  bank  from  the  name  of  Wilmot  to  the 
name  of  Clark,  and  delivered  to  him  a  new  certificate  therefor,  and 
has  since  paid  and  continues  to  pay  the  dividends  accruing  on  the 
said  10  shares,  to  Clark,  or  his  assigns,  instead  of  William  B.  Scott 
&  Co.  The  bank  had  no  by-laws,  and  the  practice  of  the  bank,  from 
its  organization,  had  been  uniformly  to  require  the  transferrer  to 
authorize  the  transfer  on  the  transfer  books  of  the  bank,  either  in 
person  or  by  attorney,  on  the  surrender  of  the  outstanding  certificate. 

Shipman,  J. :  — 

In  the  absence  of  a  statute,  or  of  a  provision  in  the  charter,  or  of 
a  by-law  passed  in  pursuance  of  authority  conferred  by  the  charter, 
prescribing  the  exclusive  manner  in  which  the  stock  of  a  corporation 
shall  be  transferred,  the  stockowner  has  a  right  to  transfer  such 
property  to  a  purchaser  by  the  delivery  of  the  stock-certificate,  with 
a  written  assignment  thereof.  The  title  of  a  bona  fide  purchaser  to 
whom  such  certificate  and  assignment  have  been  delivered,  will  not 
be  divested  by  the  subsequent  attachment  of  the  stock  at  the  suit  of 
a  creditor  of  the  vendor.    Boston  Music  Hall  v.  Cory  (129  Mass.  435). 

In  some  of  the  States,  statutes  have  been  passed,  or  provisions 
have  been  inserted  in  the  charters  of  corporations,  prescribing,  either 
expressly  or  by  implication,  an  exclusive  method  of  transfer.  The 
Courts  of  Connecticut  and  of  Massachusetts  have  been  quite  rigid  in 
maintaining  the  doctrine,  that,  where  such  statutes  or  charter  pro- 
visions exist,  an  unrecorded  transfer  of  stock  shall  not  be  valid  as 
against  attaching  creditors  of  the  vendor,  and  the  Courts  of  the 
former  State  have  strongly  leaned  towards  a  construction  of  the 
charters  of  Connecticut  corporations  that  shall  compel  a  record  of 
the  assignment. 

The  Connecticut  decisions,  especially  the  earlier  ones  which  were 
made  at  a  time  when  the  rights  of  attaching  creditors  were  strongly 
favored  in  that  State,  were  to  the  effect  that,  "in  cases  where  the 
Legislature,  in  the  act  of  incorporation,  either  prescribe  the  mode 
of  transferring  stock,  or  authorize  the  company  to  do  it  in  their  by- 
laws, and  the  company  do,  in  their  by-laws,  prescribe  a  mode  as  the 
only  one  to  be  pursued,  that  mode  must  be  followed,  or  the  legal 
title  will  not  pass  by  an  assignment  which  would  be  good  at  common 
law,  had  no  particular  and  exclusive  mode  of  transfer  been  pre- 
scribed." Colt  V.  Ives  (31  Conn.  25).  The  reason  of  the  rule  is 
stated  by  the  Court,  in  Colt  v.  Ives,  as  follows:  "In  regard  to  chat- 
tels, there  must  be  a  substantial  change  of  possession  accompanying 
and  following  the  sale,  or  it  will,  unexplained,  be  conclusive  evi- 
dence of  a  fraudulent  trust  which  will  render  the  sale  void  as  to 
creditors.  .  .  .  And,  in  the  case  of  the  purchase  of  stock  in  a  cor- 
poration, there  must  be  such  a  transfer  of  it  as  the  Legislature  in 
VOL.  I.  — 44 
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the  charter  or  by  statute  prescribes;  and  notice  of  the  assignment  of 
choses  in  action,  and  the  transfer  required  by  statute  of  corporate 
stock,  stand  in  lieu  of  the  taking  and  retaining  of  the  possession  of 
personal  chattels  sold,  being  the  only  possession  the  nature  of  the 
property  admits  of." 

In  Fisher  v.  Essex  Bank  (5  Gray,  373),  Chief  Justice  Shaw,  after 
saying  that,  whatever  common-law  rules,  in  the  absence  of  any 
express  rule  of  law.  Courts  have  adopted  to  determine  what  act 
constitutes  the  actual  transfer  of  shares,  when  the  transfer  is  so 
regulated,  such  law  must  govern,  held,  that  an  express  provision 
in  the  act  of  incorporation  of  a  bank,  that  the  stock  should  be 
transferable  only  at  its  banking  house,  and  on  its  books,  made  a 
transfer  at  the  bank  imperative  as  against  an  attaching  creditor 
without  notice  of  the  previous  assignment  and  delivery  of  the  cer- 
tificate to  a  purchaser.  Judge  Shaw's  reasoning  was  to  the  effect, 
that  "it  is  necessary  to  fix  some  act,  and  some  point  of  time,  at 
which  the  property  changes  and  vests  in  the  vendee,"  and  that,  by 
the  charter,  the  transfer  at  the  bank  is  made  "the  decisive  act 
of  passing  the  property,  the  legal,  transferable,  attachable  interest." 

The  defendant  claims  the  benefit  of  this  series  of  decisions  in  the 
present  case,  and  especially  insists  that,  as  the  defendant  corpora- 
tion is  located  in  Connecticut,  the  decisions  of  the  Courts  of  that 
State  should  have  a  controlling  effect. 

The  defendant  having  been  incorporated  under  the  National  Bank- 
ing Act,  the  rules  which  regulate  the  transfer  of  its  stock  are  to  be 
found  in  the  statutes  of  the  United  States.  The  12th  section  of  the 
Act  of  June  3d,  1864  (13  U.  S.  Stat,  at  Large,  102),  provided  that 
the  shares  of  the  stock  of  a  national  bank  shall  be  "  transferable  on 
the  books  of  the  association  in  such  manner  as  may  be  prescribed 
in  the  by-laws  or  articles  of  association."  In  the  8th  section  of  the 
same  act,  the  directors  were  empowered  "to  define  and  regulate  by 
by-laws,  not  inconsistent  with  the  provisions  of  this  act,  the  manner 
in  which  its  stock  shall  be  transferred."  These  provisions  are  con- 
tinued in  substantially  the  same  terms,  in  sections  5,  139  and  5,  136 
of  the  Eevised  Statutes.  The  construction  of  the  statute  and  the 
question  of  title  as  between  the  assignee  and  the  attaching  creditor 
are  not  controlled  by  the  tenor  of  the  decisions  of  any  one  State. 

The  construction  which  has  been  more  generally  placed  upon  these 
provisions  in  charters  which  require  that  the  transfer  shall  be  made 
only  upon  the  books  of  the  corporation,  or  upon  provisions  of  a 
similar  character,  is,  that  this  regulation  is  designed  for  the  secu- 
rity of  the  bank  and  of  bona  fide  purchasers  who  take  transfers  of 
the  stock  and  possession  of  the  certificates,  without  notice  of  any 
prior  equitable  transfer;  and  that,  as  between  the  parties  to  the  sale, 
a  transfer  not  in  conformity  to  such  provisions  passes  the  equitable, 
though  not  the  legal,  title  and  vests  the  right  to  the  shares  in  the 
purchaser.     Black  v.  Zacharlc  (3   How.   483);    U.    S.  v.   Cutis  (1 


CHAP.  XV.]  SCOTT  V.   BANK.  691 

Sumn.  133);  W.  Y.  &  N.  IT.  B.  R.  Co.  v.  Schuyler  (34  N.  Y.  80); 
McNeil  V.  Tenth  National  Bank  (46  N.  Y.  325).  The  New  York 
decisions  are  to  the  effect  that  such  a  transfer  conveys  the  legal  title. 
In  Johnson  v.  Lafiin  (103  U.  S.  800)  a  case  involving  the  transfer 
of  shares  in  a  national  banking  association  which,  like  the  defend- 
ant, had  made  no  by-laws  on  the  subject  of  transfers  of  its  stock, 
the  Court  say:  "Shares  in  the  capital  stock  of  associations,  under 
the  national  banking  law,  are  salable  and  transferable  at  the  will 
of  the  owner.  They  are,  in  these  respects,  like  other  personal  prop- 
erty. The  statute  recognizes  this  transferability,  although  it  author- 
izes every  association  to  prescribe  the  manner  of  their  transfer.  .  .  . 
It  is  not  necessary,  however,  to  consider  what  restrictions  would  be 
within  its  (the  bank's)  power,  for  it  had  imposed  none.  As  between 
Laflin  and  the  broker,  the  transaction  was  consummated  when  the 
certificate  was  delivered  to  the  latter,  with  the  blank  power  of  attor- 
ney indorsed,  and  the  money  "was  received  from  him.  As  between 
them,  the  title  to  the  shares  then  passed;  whether  that  be  deemed  a 
legal  or  equitable  one  matters  not;  the  right  to  the  shares  then 
vested  in  the  purchaser.  The  entry  of  the  transaction  on  the  books 
of  the  bank,  where  stock  is  sold,  is  required,  not  for  the  translation 
of  the  title,  but  for  the  protection  of  the  parties  and  others  dealing 
with  the  bank,  and  to  enable  it  to  know  who  are  its  stockholders, 
entitled  to  vote  at  their  meetings  and  receive  dividends  when  de- 
clared. It  is  necessary  to  protect  the  seller  against  subsequent  lia- 
bility as  a  stockholder,  and  perhaps,  also,  to  protect  the  purchaser 
against  proceedings  of  the  seller's  creditors."  From  this  recent 
decision  of  the  Supreme  Court,  it  appears  that  no  exclusive  method 
of  transfer  of  stock  in  a  national  banking  association  is  imposed  by 
the  provisions  of  the  national  banking  act  in  regard  to  transfers, 
where  no  by-laws  on  the  subject  have  been  passed  by  the  bank 
whose  stock  is  in  controversy,  and  that  an  unrecorded  transfer  is 
good  as  between  the  parties,  and  that  the  question  of  the  rights  of 
an  attaching  creditor  of  the  seller  to  stock  transferred  by  an  unre- 
corded assignment,  was  regarded  by  the  learned  judge  who  wrote  the 
opinion  as  one  not  definitely  settled. 

In  holding  that  the  unrecorded  transfer  has  precedence  over  the 
attachment,  I  am  influenced  by  the  following  considerations :  — 

1.  In  the  absence  of  positive  provisions  of  la,w,  or  rules  of  evi- 
dence, either  statutory  or  by  decisions  of  Courts,  whereby  transfers 
of  property,  made  without  notice  to  the  public  or  without  registry, 
are  declared  fraudulent  or  void  as  against  attaching  creditors  with- 
out notice,  or  whereby  certain  specified  acts  are  made  prerequisite 
to  the  vesting  of  a  new  title,  creditors  take  their  debtor's  property 
subject  to  all  honest  and  bona  fide  liens  and  equitable  transfers. 
Boston  Music  Hall  v.  Cory  (129  Mass.  435) ;  Continental  National 
Bank  v.  Eliot  Nat.  Bank  (7  Fed.  Rep.  369).  In  this  case  there  is 
no  statutory  provision  and  no  by-law  which  requires  that  a  transfer 
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of  the  stock  must  be  recorded,  and,  in  the  absence  of  such  provision, 
the  non -recording  of  the  transfer  is  not  evidential  of  fraud,  as  is  the 
case  where  the  vendor  retains  possession  of  chattels  after  a  sale. 
The  delivery  of  the  certificate  and  the  assignment  and  the  power  to 
transfer  is  a  sufficient  delivery  at  common  law.  The  statutes  of  Con- 
necticut, in  regard  to  the  attachment  of  stock  and  the  levy  of  execu- 
tion thereon,  do  not  give  to  the  attaching  creditor  any  peculiar  rights 
in  stock  which  has  been  transferred  by  an  unrecorded  transfer. 
The  extent  of  the  rights  which  the  attaching  creditor  would  have 
in  such  stock  of  a  Connecticut  corporation,  is  to  be  determined  by 
other  statutes  than  those  which  relate  to  attachment  and  levy  of 
execution.     Boston  Music  Hall  v.  Cory  (supra). 

2.  The  tendency  of  modern  decisions  is  to  regard  certificates  of 
stock  attached  to  an  executed  blank  assignment  and  power  to  trans- 
fer, as  approximating  to  negotiable  securities,  though  neither  in 
form  or  character  negotiable.  Bank  v.  Lanier  (11  Wall.  369) ; 
Bridgeport  Bank  v.  Railroad  Co.  (30  Conn.  270). 

3.  The  Courts  of  those  states  which  have  most  strongly  upheld 
the  superior  rights  of  attaching  creditors  of  the  vendor  as  against  the 
unrecorded  equities  of  purchasers,  regard  the  attaching  creditor  with 
less  favor  than  formerly,  "  when  attachments  and  sales  on  execution 
were  the  only  compulsory  mode  of  securing  an  appropriation  of  a 
debtor's  property  to  the  payment  of  hisslebts."  Colt  v.  Ives  (31 
Conn.  25). 

4.  Decisions  of  high  authority  in  the  Federal  Courts  have  given 
unrecorded  transfers  of  stock  for  value  precedence  over  subsequent 
attachments  in  behalf  of  creditors  of  the  vendor,  or  over  the  claims 
of  creditors.  U.  S.  v.  Cutis  (1  Sumn.  133,  approving  U.  S.  v. 
Vaughan,  3  Binney,  394) ;  Continental  National  Bank  v.  Eliot  Na- 
tional Bank,  by  Judge  Lowell  (7  Fed.  Rep.  369). 

In  the  agreed  statement  of  facts,  it  is  agreed,  that,  if  the  plain- 
tiffs are  entitled  to  judgment,  the  amount  of  damages  is  the  sum  of 
$1,030,  plus  the  lawful  interest  on  the  same  from  August  13, 
1869,  to  October  23,  1882.  In  an  action  of  tort  to  recover  unliqui- 
dated damages,  if  interest,  as  a  part  of  the  damages,  is  to  be  added 
to  the  principal  sum  found  to  be  due,  the  rate  of  interest  is  now,  in 
this  State,  six  per  cent.     Salter  v.  R.  R.  Co.  (86  N.  Y.  401). 

Let  judgment  be  entered  for  the  plaintiffs  in  the  sum  of  $1,845.41, 
and  costs  of  suit. 
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CHAPTER  XVI. 

RIGHTS    OF    STOCKHOLDERS    CONCERNING    THE  MANAGE- 
MENT  OF  THE   CORPORATION. 


rOSS  V.   HAEBOTTLE. 
(2  Bare,  461.     1843.) 

Vice-Chancelloe  [Wigeam]  ;  — 

The  relief  which  the  bill  in  this  case  seeks,  as  against  the  defend- 
ants who  have  demurred,  is  founded  on  several  alleged  grounds  of 
complaint;  of  these  it  is  only  necessary  that  I  should  mention  two, 
for  the  consideration  of  those  two  grounds  involves  the  principle 
upon  which  I  think  all  the  demurrers  must  be  determined.  One 
ground  is  that  the  directors  of  the  Victoria  Park  Company,  the 
defendants  Harbottle,  Adshead,  Byrom,  and  Bealey,  have,  in  their 
character  of  directors,  purchased  their  own  lands  of  themselves  for 
the  use  of  the  company,  and  have  paid  for  them,  or,  rather,  taken 
to  themselves  out  of  the  moneys  of  the  company  a  price  exceeding 
the  value  of  such  lands.  The  other  ground  is  that  the  defendants 
have  raised  money  in  a  manner  not  authorized  by  their  powers  under 
their  act  of  incorporation;  and,  especially,  that  they  have  mortgaged 
or  encumbered  the  lands  and  property  of  the  company,  and  applied 
the  moneys  thereby  raised  in  effect,  though  circuitously,  to  pay  the 
price  of  the  land  which  they  had  so  bought  of  themselves. 

I  do  not  now  express  any  opinion  upon  the  question,  whether, 
leaving  out  of  view  the  special  form  in  which  the  plaintiffs  have 
proceeded  in  the  suit,  the  bill  alleges  a  case  in  which  a  court  of 
equity  would  say  that  the  transactions  in  question  are  to  be  opened 
or  dealt  with  in  the  manner  which  this  bill  seeks  that  they  should 
be ;  but  I  certainly  would  not  be  understood  by  anything  I  said  dur- 
ing the  argument  to  do  otherwise  than  express  my  cordial  concur- 
rence in  the  doctrine  laid  down  in  the  case  of  Hichens  v.  Congreve 
(4  Kuss.  562),  and  other  cases  of  that  class.  I  take  those  cases  to 
be  in  accordance  with  the  principles  of  this  Court,  and  to  be  founded 
on  justice  and  common  sense.  Whether  particular  cases  fall  within 
the  principle  of  Hichens  v.  Congreve  is  another  question.  In  Hichens 
V.  Congreve  property  was  sold  to  a  company  by  persons  in  a  fiduciary 
character,  the  conveyance  reciting  that  £25,000  had  been  paid  for 
the  purchase;  the  fact  being,  that  £10,000  only  had  been  paid, 
£15,000  going  into  the  hands  of  the  persons  to  whom  the  purchase 
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was  entrusted.  I  should  not  be  in  the  least  degree  disposed  to  limit 
the  operation  of  that  doctrine  in  any  case,  in  which  a  person  pro- 
jecting the  formation  of  a  company  invited  the  public  to  join  him  in 
the  project,  on  a  representation  that  he  had  acquired  property  which 
was  intended  to  be  applied  for  the  purposes  of  the  company.  I 
should  strongly  incline  to  hold  that  to  be  an  invitation  to  the  public 
to  participate  in  the  benefit  of  the  property  purchased,  on  the  terms 
on  which  the  projector  had  acquired  it.  The  fiduciary  character  of  the 
projector  would,  in  such  a  case,  commence  from  the  time  when  he 
first  began  to  deal  with  the  public,  and  would  of  course  be  controlled 
in  equity  by  the  representation  he  then  made  to  the  public.  If  per- 
sons, on  the  other  hand,  intending  to  form  a  company,  should  pur- 
chase land  with  a  view  to  the  formation  of  it,  and  state  at  once  that 
they  were  the  owners  of  such  land,  and  proposed  to  sell  it  at  a  price 
fixed,  for  the  purposes  of  the  company  about  to  be  formed,  the  trans- 
action, so  far  as  the  public  are  concerned,  commencing  with  that 
statement,  might  not  fall  within  the  principle  of  Hichens  v.  Con- 
greve.  A  party  may  have  a  clear  right  to  say,  "I  begin  the  trans- 
action at  this  time ;  I  have  purchased  land,  no  matter  how  or  from 
whom,  or  at  what  price;  I  am  willing  to  sell  it  at  a  certain  price  for 
a  given  purpose."  It  is  not  necessary  that  T  should  determine  the 
effect  of  the  transactions  that  are  stated  to  have  occurred  in  the  pres- 
ent case.  I  make  these  observations  only,  that  I  may  not  be  sup- 
posed, from  anything  which  fell  from  me  during  the  argument,  to 
entertain  the  slightest  hesitation  with  regard  to  the  application,  in 
a  proper  case,  of  the  principles  I  have  referred  to.  For  the  present 
purpose,  I  shall  assume  that  a  case  is  stated,  entitling  the  company, 
as  matters  now  stand,  to  complain  of  the  transactions  mentioned  in 
the  bill. 

The  Victoria  Park  Company  is  an  incorporated  body,  and  the 
conduct  with  which  the  defendants  are  charged  in  this  suit  is  an 
injury  not  to  the  plaintiffs  exclusively;  it  is  an  injury  to  the  whole 
corporation  by  individuals  whom  the  corporation  entrusted  with 
powers  to  be  exercised  only  for  the  good  of  the  corporation.  And 
from  the  case  of  the  Attorney- General  v.  Wilson  (Cr.  &  Ph.  1), 
without  going  further,  it  may  be  stated  as  undoubted  law,  that  a 
bill  or  information  by  a  corporation  will  lie  to  be  relieved  in  respect 
of  injuries  which  the  corporation  has  suffered  at  the  hands  of  per- 
sons standing  in  the  situation  of  the  directors  upon  this  record.  This 
bill,  however,  differs  from  that  in  the  Attorney- General  v.  Wilson 
in  this,  —  that  instead  of  the  corporation  being  formally  represented 
as  plaintiffs,  the  bill  in  this  case  is  brought  by  two  individual  cor- 
porators, professedly  on  behalf  of  themselves  and  all  the  other  mem- 
bers of  the  corporation,  except  those  who  committed  the  injuries 
complained  of,  —  the  plaintiffs  assuming  to  themselves  the  right  and 
power  in  that  manner  to  sue  on  behalf  of  and  represent  the  corpora- 
tion itself. 
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It  was  not,  nor  could  it  successfully  be  argued,  that  it  was  a 
matter  of  course  for  any  individual  members  of  a  corporation  thus 
to  assume  to  themselves  the  right  of  suing  in  the  name  of  the  cor- 
poration. In  law,  the  corporation,  and  the  aggregate  members  of 
the  corporation,  are  not  the  same  thing  for  purposes  like  this;  and 
the  only  question  can  be,  whether  the  facts  alleged  in  this  case  justify 
a  departure  from  the  rule  which  prima  facie  would  require  that  the 
corporation  should  sue  in  its  own  name  and  in  its  corporate  charac- 
ter, or  in  the  name  of  some  one  whom  the  law  has  appointed  to  be 
its  representative. 

The  demurrers  are, — first,  of  three  of  the  directors  of  the  com- 
pany, who  are  also  alleged  to  have  sold  lands  to  the  corporation 
under  the  circumstances  charged;  secondly, of  Bealey,  also  a  director, 
alleged  to  have  made  himself  amenable  to  the  jurisdiction  of  the 
Court  to  remedy  the  alleged  injuries,  though  he  was  not  a  seller  of 
land;  thirdly,  of  Denison,  a  seller  of  land,  in  like  manner  alleged 
to  be  implicated  in  the  frauds  charged,  though  he  was  not  a  director; 
fourthly,  of  Mr.  Bunting,  the  solicitor,  and  Mr.  Lane,  the  architect 
of  the  company.  These  gentlemen  are  neither  directors  nor  sellers  of 
land,  but  all  the  frauds  are  alleged  to  have  been  committed  with 
their  privity,  and  they  also  are  in  this  manner  sought  to  be  impli- 
cated in  them.  The  most  convenient  course  will  be,  to  consider  the 
demurrer  of  the  three  against  whom  the  strongest  case  is  stated;  and 
the  consideration  of  that  case  will  apply  to  the  whole. 

The  first  objection  taken  in  the  argument  for  the  defendants  was, 
that  the  individual  members  of  the  corporation  cannot  in  any  case 
sue  in  the  form  in  which  this  bill  is  framed.  During  the  argument 
I  intimated  an  opinion,  to  which,  upon  further  consideration,  I  fully 
adhere,  that  the  rule  was  much  too  broadly  stated  on  the  part  of  the 
defendants.  I  think  there  are  cases  in  which  a  suit  might  properly 
be  so  framed.  Corporations  like  this,  of  a  private  nature,  are  in 
truth  little  more  than  private  partnerships ;  and  in  cases  which  may 
easily  be  suggested,  it  would  be  too  much  to  hold,  that  a  society  of 
private  persons  associated  together  in  undertakings,  which,  though 
certainly  beneficial  to  the  public,  are  nevertheless  matters  of  private 
property,  are  to  be  deprived  of  their  civil  rights,  inte7-  se,  because, 
in  order  to  make  their  common  objects  more  attainable,  the  Crown  or 
the  Legislature  may  have  conferred  upon  them  the  benefit  of  a  cor- 
porate character.  If  a  case  should  arise  of  injury  to  a  corporation 
by  some  of  its  members,  for  which  no  adequate  remedy  remained, 
except  that  of  a  suit  by  individual  corporators  in  their  private  char- 
acters, and  asking  in  such  character  the  protection  of  those  rights 
to  which  in  their  corporate  character  they  were  entitled,  I  cannot 
but  think  that  the  principle  so  forcibly  laid  down  by  Lord  Cotten- 
ham  in  Wallworth  v.  Holt  (4  Myl.  &  Cr.  635.  See  also  17  Ves.  320, 
per  Lord  Eldon),  and  other  cases,  would  apply,  and  the  claims  of 
justice  would  be  found  superior  to  any  difBculties  arising  out  of 
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technical    rules    respecting    the    mode    in   which   corporations   are 
required  to  sue. 

But,  on  the  other  hand,  it  must  not  be  without  reasons  of  a  very 
urgent  character  that  established  rules  of  law  and  practice  are  to 
be  departed  from,  —  rules,  which,  though  in  a  sense  technical,  are 
founded  on  general  principles  of  justice  and  convenience;  and  the 
question  is,  whether  a  case  is  stated  in_  this  bill,  entitling  the  plain- 
tiffs to  sue  in  their  private  characters.  [His  Honor  stated  the  sub- 
stance of  the  act,  sections  1,  38,  39,  43,  46,  47,  48,  49,  67,  70,  114, 
and  129.]  The  result  of  these  clauses  is,  that  the  directors  are  made 
the  governing  body,  subject  to  the  superior  control  of  the  proprietors 
assembled  in  general  meetings ;  and,  as  I  understand  the  act,  the  pro- 
prietors so  assembled  have  power,  due  notice  being  given  of  the  pur- 
poses of  the  meeting,  to  originate  proceedings  for  any  purpose  within 
the  scope  of  the  company's  powers,  as  well  as  to  control  the  directors 
in  any  acts  which  they  may  have  originated.  There  may  possibly 
be  some  exceptions  to  this  proposition,  but  such  is  the  general  effect 
of  the  provisions  of  the  statute. 

Now,  that  my  opinion  upon  this  case  may  be  clearly  understood,  I 
will  consider  separately  the  two  principal  grounds  of  complaint  to 
which  I  have  adverted,  with  reference  to  a  very  marked  distinction 
between  them.  The  first  ground  of  complaint  is  one  which,  though 
it  might  prima  facie  entitle  the  corporation  to  rescind  the  transac- 
tions complained  of,  does  not  absolutely  and  of  necessity  fall  under 
the  description  of  a  void  transaction.  The  corporation  rhight  elect 
to  adopt  those  transactions,  and  hold  the  directors  bound  by  them. 
In  other  words,  the  transactions  admit  of  confirmation  at  the  option 
of  the  corporation.  The  second  ground  of  complaint  may  stand  in 
a  different  position;  I  allude  to  the  mortgaging  in  a  manner  not 
authorized  by  the  powers  of  the  act.  This,  being  beyond  the  powers 
of  the  corporation,  may  admit  of  no  confirmation  whilst  any  one  dis- 
senting voice  is  raised  against  it.  This  distinction  is  found  in  the 
case  of  Preston  v.  The  Grand  Collier  Dock  Company  (11  Sim.  327; 
s.  c.  2  Railway  Cases,  336). 

On  the  first  point,  it  is  only  necessary  to  refer  to  the  clauses  of  the 
act  to  show,  that,  whilst  the  supreme  governing  body,  the,  proprie- 
tors at  a  special  general  meeting  assembled,  retain  the  power  of 
exercising  the  functions  conferred  upon  them  by  the  act  of  incor- 
poration, it  cannot  be  competent  to  individual  corporators  to  sue  in 
the  manner  proposed  by  the  plaintiffs  on  the  present  record.  This 
in  effect  purports  to  be  a  suit  by  cestui  que  trusts,  complaining  of 
a  fraud  committed  or  alleged  to  have  been  committed  by  persons  in 
a  fiduciary  character.  The  complaint  is,  that  those  trustees  have 
sold  lands  to  themselves,  ostensibly  for  the  benefit  of  the  cestui  que 
trusts.  The  proposition  I  have  advanced  is,  that  although  the  act 
should  prove  to  be  voidable,  the  cestui  que  trusts  may  elect  to  con- 
firm it.     Now,  who  are  the  cestui  que  trusts  in  this  case?     The  cor- 
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poration,  in  a  sense,  is  undoubtedly  the  cestui  que  trust;  but  the 
majority  of  the  proprietors  at  a  special  general  meeting  assembled, 
independently  of  any  general  rules  of  law  upon  the  subject,  by  the 
very  terms  of  the  incorporation  in  the  present  case,  has  power  to 
bind  the  whole  body,  and  every  individual  corporator  must  be  taken 
to  have  come  into  the  corporation  upon  the  terms  of  being  liable  to 
be  so  bound.  How  then  can  this  Court  act  in  a  suit  constituted 
as  this  is,  if  it  is  to  be  assumed,  for  the  purposes  of  the  argument, 
that  the  powers  of  the  body  of  the  proprietors  are  still  in  existence, 
and  may  lawfully  be  exercised  for  a  purpose  like  that  I  have  sug- 
gested? Whilst  the  Court  may  be  declaring  the  acts  complained  of 
to  be  void  at  the  suit  of  the  present  plaintiffs,  who  in  fact  may  be 
the  only  proprietors  who  disapprove  of  them,  the  governing  body 
of  proprietors  may  defeat  the  decree  by  lawfully  resolving  upon  the 
confirmation  of  the  very  acts  which  are  the  subject  of  the  suit.  The 
very  fact  that  the  governing  body  of  proprietors  assembled  at  the  spe- 
cial general  meeting  may  so  bind  even  a  reluctant  minority,  is  deci- 
sive to  show  that  the  frame  of  this  suit  cannot  be  sustained  whilst 
that  body  retains  its  functions.  In  order  then  that  this  suit  may  be 
sustained,  it  must  be  shown  either  that  there  is  no  such  power  as  I 
have  supposed  remaining  in  the  proprietors,  or,  at  least,  that  all 
means  have  been  resorted  to  and  found  ineffectual  to  set  that  body 
in  motion ;  this  latter  point  is  nowhere  suggested  in  the  bill :  there 
is  no  suggestion  that  an  attempt  has  been  made  by  any  proprietor 
to  set  the  body  of  proprietors  in  motion,  or  to  procure  a  meeting  to 
be  convened  for  the  purpose  of  revoking  the  acts  complained  of. 
The  question  then  is,  whether  this  bill  is  so  framed  as  of  necessity 
to  exclude  the  supposition  that  the  supreme  body  of  proprietors  is 
now  in  a  condition  to  confirm  the  transactions  in  question;  or,  if 
those  transactions  are  to  be  impeached  in  a  court  of  justice,  whether 
the  proprietors  have  not  power  to  set  the  corporation  in  motion  for 
the  purpose  of  vindicating  its  own  rights. 

[His  Honor  recapitulated  the  history  and  present  situation  of  the 
company,  as  it  appeared  upon  the  bill.] 

I  pause  here  to  examine  the  difficulty  which  is  supposed  by  the 
bill  to  oppose  itself  to  the  body  of  proprietors  assembling  and  acting 
at  an  extraordinary  general  meeting.  The  48th  section  of  the  act 
says,  that  a  certain  number  of  proprietors  may  call  sucli  a  meeting  by 
means  of  a  notice  to  be  addressed  to  the  board  of  directors,  and  left 
^ifh.  clerk  or  secretary,  at  the  principal  office  of  the  company  one 
month  before  the  time  of  meeting,  or  the  board  is  not  bound  to  notice 
it.  The  bill  says  that  there  is  no  board  of  directors  properly  con- 
stituted, —  no  clerk,  —  no  principal  office  of  the  company,  —  no 
power  of  electing  more  directors,  —  and  that  the  appointment  of 
the  clerk  being  in  the  board  of  directors,  no  clerk  can  in  fact  now 
be  appointed.  I  am  certainly  not  prepared  to  go  the  whole  length 
of  the  plaintiff's  argument  founded  upon  the  48th  section.     I  admit 
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that  the  month  required  would  probably  be  considered  imperative; 
but  is  not  the  mode  of  service  directory  only?  Could  the  board  of 
directors  de  facto,  for  the  time  being,  by  neglecting  to  appoint  a 
clerk  or  have  a  principal  office,  deprive  the  superior  body  of  pro- 
prietors of  the  power  which  the  act  gives  that  body  over  the  board 
of  directors?  Would  not  a  notice  in  substance,  — a  notice, for  exam- 
ple, sach  as  the  129th  section  provides  for  in  other  cases,  —  be  a  suffi- 
cient notice?  Is  not  the  particular  form  of  notice  which  is  pointed 
out  by  the  48th  section  a  form  of  notice  given  only  for  the  con- 
venience of  the  proprietors  and  directors?  And  if  an  impediment 
should  exist,  and,  a  fortiori,  if  that  impediment  should  exist  by  the 
misconduct  of  the  board  of  directors,  it  would  be  difficult  to  contend 
with  success  that  the  powers  of  the  corporation  are  to  be  paralyzed, 
because  there  is  no  clerk  on  whom  service  can  be  made.  I  require 
more  cogent  arguments  than  I  have  yet  heard  to  satisfy  me  that  the 
mode  of  service  prescribed  by  the  48th  section,  if  that  were  the  only 
point  in  the  case,  is  more  than  directory.  The  like  observations  will 
apply  to  the  place  of  service;  but  as  to  that,  I  think  the  case  is 
relieved  from  difficulty  by  the  fact  that  the  business  of  the  company 
is  stated  to  be  principally  conducted  at  the  office  of  the  solicitor,  for 
I  am  not  aware  that  there  is  anything  in  the  statute  which  attaches 
any  peculiar  character  to  the  spot  designated  as  the  principal  office. 
In  substance,  the  board  of  directors  de  faeto,  whether  qualified  or 
not;  carry  on  the  business  of  the  company  at  a  given  place,  and 
under  this  act  of  Parliament  it  is  manifest  that  service  at  that  place 
would  be  deemed  good  service  on  the  company. 

If  that  difficulty  were  removed,  and  the  plaintiff  should  say,  that 
by  the  death  or  bankruptcy  of  directors,  and  the  carelessness  of  pro- 
prietors (for  that  term  must  be  added),  the  governing  body  has  lost 
its  powers  to  act,  I  should  repeat  the  inquiries  I  have  before  sug- 
gested, and  ask  whether,  in  such  a  case  also,  the  48th  section  is  not 
directory,  so  far  as  it  appears  to  require  the  refusal  or  neglect  of 
the  board  of  directors  to  call  a  general  meeting,  before  the  pro- 
prietors can  by  advertisement  call  such  a  meeting  for  themselves. 
Adverting  to  the  undoubted  powers  conferred  upon  the  proprietors, 
to  hold  special  general  meetings  without  the  consent  and  against  the 
will  of  the  board  of  directors,  and  the  permanent  powers  which  the 
body  of  proprietors  must  of  necessity  have,  I  am  yet  to  be  persuaded 
that  the  existence  of  this  corporation  (for  without  a  lawful  governing 
body  it  cannot  usefully  or  practically  continue)  can  be  dependent 
upon  the  accidents  which  at  any  given  moment  may  reduce  the  num- 
ber of  directors  below  three.  The  board  of  directors,  as  I  have 
already  observed,  have  no  power  to  put  a  veto  upon  the  will  of  any 
ten  proprietors  who  may  decide  to  call  a  special  general  meeting; 
and  if  ten  proprietors  cannot  be  found,  who  are  willing  to  call  a 
special  general  meeting,  the  plaintiffs  can  scarcely  contend  that  this 
suit  can  be  sustained.     At  all  events,  what  is  there  to  prevent  the 
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corporators  from  suing  in  the  name  of  the  corporation?  It  cannot 
be  contended  that  the  body  of  proprietors  have  not  sufficient  interest 
in  these  questions  to  institute  a  suit  in  the  name  of  the  corporation. 
The  latter  observations,  I  ara  aware,  are  little  more  than  another 
mode  of  putting  the  former  questions  which  I  have  suggested.  I 
am  strongly  inclined  to  think,  if  it  were  necessary  to  decide  these 
points,  it  could  not  be  successfully  contended  that  the  clauses  of  the 
act  of  Parliament  which  are  referred  to  are  anything  more  than 
directory,  if  it  be,  indeed,  impossible  from  accident  to  pursue  "the 
form  directed  by  the  act.  I  attribute  to  the  proprietors  no  power 
which  the  act  does  not  give  them :  they  have  the  power,  without  the 
consent  and  against  the  will  of  the  directors,  of  calling  a  meeting, 
and  of  controlling  their  acts;  and  if  by  any  inevitable  accident  the 
prescribed  form  of  calling  a  meeting  should  become  impracticable, 
there  is  still  a  mode  of  calling  it,  which,  upon  the  general  princi- 
ples that  govern  the  powers  of  corporations,  I  think  would  be  held 
to  be  sufficient  for  the  purpose. 

It  is  not,  however,  upon  such  considerations  that  I  shall  decide 
this  case.  The  view  of  the  case  which  has  appeared  to  me  conclu- 
sive, is  that  the  existence  of  a  board  of  directors  d'e  facto  is  suffi- 
ciently apparent  upon  the  statements  in  the  bill.  The  bankruptcy 
of  Westhead,  the  last  of  the  three  directors  who  became  bankrupt, 
took  place  on  the  2nd  of  January,  1840:  the  bill  alleges  that  he 
thereupon  ceased  to  be  qualified  to  act  as  director,  and  his  office 
became  vacated;  but  it  does  not  say  that  he  ceased  to  act  as  a 
director;  nor,  although  it  is  said  that  thenceforward  there  was  no 
board  "properly  constituted,"  is  it  alleged  that  there  was  no  board 
de  facto  exercising  the  functions  of  directors.  These,  and  several 
other  statements  of  the  bill,  are  pregnant  with  the  admission  of  the 
existence  of  a  board  de  facto.  By  whom  was  the  company  governed, 
and  its  affairs  conducted,  between  the  time  of  Westhead's  bank- 
ruptcy, and  that  of  the  filing  of  the  bill,  in  October,  1842?  What 
directors  or  managers  of  the  business  of  the  company  have  lent  their 
sanction  to  the  mortgages,  and  other  transactions  complained  of,  as 
having  taken  place  since  January,  1840,  and  by  which  the  corpora- 
tion is  said  or  supposed  to  be,  at  least  to  some  extent,  legally  bound? 
Whatever  the  bill  may  say  of  the  illegal  constitution  of  the  board  of 
directors,  because  the  individual  directors  are  not  duly  qualified,  it 
does  not  anywhere  suggest  that  there  has  not  been  during  the  whole 
period,  and  that  there  was  not  when  the  bill  was  filed,  a  board  of 
directors  de  facto,  acting  in  and  carrying  on  the  affairs  of  the  cor- 
poration, and  whose  acting  must  have  been  acquiesced  in  by  the 
body  of  proprietors;  at  least,  ever  since  the  illegal  constitution  of 
the  board  of  directors  became  known,  and  the  acts  in  question  were 
discovered.  But  if  there  has  been  or  is  a  board  de  facto,  their  acts 
may  be  valid,  although  the  persons  so  acting  may  not  have  been 
duly  qualified.     The  114th  section  of  the  act  provides  that  all  acts, 
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deeds,  and  things,  done  or  executed  at  any  meeting  of  the  directors, 
by  any  person  acting  as  a  director  of  the  said  company,  shall,  not- 
withstanding it  may  afterwards  be  discovered  that  there  was  some 
defect  or  error  in  the  appointment  of  such  director,  or  that  such 
director  was  disqualified,  or,  being  an  interim  director,  was  disap- 
proved of  by  an  annual  general  meeting  of  proprietors,  be  as  valid 
and  eifectual  as  if  such  person  had  been  duly  appointed  and  was 
qualified  to  be  a  director."  The  foundation  upon  which  I  consider 
the  plaintiffs  can  alone  have  a  right  to  sue  in  the  form  of  this  bill 
must  wholly  fail,  if  there  has  been  a  governing  body  of  directors 
de  facto.  There  is  no  longer  the  impediment  to  convening  a  meet- 
ing of  proprietors,  who  by  their  vote  might  direct  proceedings  like 
the  present  to  betaken  in  the  name  of  the  corporation,  or  of  a  treas- 
urer of  the  corporation  (if  that  were  necessary) ;  or  who,  by  reject- 
ing such  a  proposal,  would,  in  effect,  decide  that  the  corporation  was 
not  aggrieved  by  the  transactions  in  question.  Now,  since  the  i!d  of 
January,  1840,  there  must  have  been  three  annual  general  meetings 
of  the  company  held  in  July  in  every  year,  according  to  the  provi- 
sions of  the  act.  These  annual  general  meetings  can  only  be  regu- 
larly called  by  the  board  of  directors.  The  bill  does  not  suggest 
that  the  requisitions  of  the  act  have  not  been  complied  with  in  this 
respect,  either  by  omitting  to  call  the  meeting,  or  by  calling  it 
informally;  but  the  bill,  on  the  contrary,  avers  that  several  general 
meetings,  and  extraordinary  general  meetings,  and  other  meetings 
of  the  shareholders  of  the  company,  were  duly  convened  and  held  at 
divers  times  between  the  time  when  the  company  was  established 
and  the  year  1841 ;  including,  therefore,  in  this  period  of  formality 
of  proceeding,  as  well  as  of  capacity  in  constitution,  an  entire  year 
after  Westhead's  bankruptcy. 

Another  statement  of  the  bill  leading  to  the  same  inference  —  the 
existence  of  an  acting  board  —  is  that  which  avers,  that  since  the 
year  1839,  down,  in  fact,  to  the  time  of  filing  the  bill,  that  is,  dur- 
ing these  three  years,  the  company  has  had  no  office  of  its  own,  but 
the  affairs  of  the  company  have  been  principally  conducted  at  the 
oface  of  Mr.  Bunting.  Now  this,  as  I  must  read  it,  is  a  direct 
admission  that  the  affairs  of  the  company  have  been  carried  on  by 
some  persons.  By  whom  then  have  they  been  carried  on?  The 
statute  makes  the  board  of  directors  the  body  by  whom  alone  those 
affairs  are  to  be  ordered  and  conducted.  There  is  no  other  person 
or  set  of  persons  empowered  by  the  act  to  conduct  the  affairs  of  the 
company;  and  there  is  no  allegation  in  the  bill  that  any  persons, 
other  than  the  board  of  directors  originally  appointed,  have  taken 
upon  themselves  that  business.  In  the  absence  of  any  special  alle- 
gation to  the  contrary,  I  am  bound  to  assume  that  the  affairs  of  the 
company  have  been  carried  on  by  the  body  in  whom  alone  the 
powers  for  that  purpose  were  vested  by  the  act,  namely,  a  board  of 
directors. 
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Again,  the  bill  alleges,  that,  since  the  bankruptcy  of  Westhead, 
the  bankrupts  have  joined  in  executing  the  conveyances  of  the  prop- 
erty of  the  company  to  mortgagees.  It  could  only  have  been  in  the 
character  of  directors  that  they  could  confer  any  title  by  the  convey- 
ance ;  in  that  character  the  mortgagees  would  have  required  them  to 
be  parties,  and  it  is  in  that  character  that  I  must  assume  they  exe- 
cuted the  deeds. 

If  the  case  rested  here,  I  must  of  necessity  assume  the  existence 
of  a  board  of  directors,  and  in  the  absence  of  any  allegation  that  the 
board  de  facto,  in  whose  acting  the  company  must,  upon  this  bill,  be 
taken  to  have  acquiesced,  have  been  applied  to  and  have  refused  to 
appoint  a  clerk  and  treasurer  (if  that  be  necessary),  or  take  such 
other  steps  as  may  be  necessary  for  calling  a  special  general  meet- 
ing, or  had  refused  to  call  such  special  general  meeting,  the  bill 
does  not  exclude  every  case  which  the  pleader  was  bound  to  exclude 
in  order  to  justify  a  suit  on  behalf  of  a  corporation,  in  a  form  which 
assumes  its  practical  dissolution.  But  the  bill  goes  on  to  show  that 
special  general  meetings  have  been  holden  since  January,  1840. 
The  bill,  as  I  have  before  observed,  states  that  several  general 
meetings,  and  extraordinary  general  meetings,  have  been  holden 
between  the  establishment  of  the  company  and  the  year  1841,  not 
excluding  the  year  1840,  which  was  during  Westhead's  disqualifica- 
tion, "and  that  at  such  meetings  false  and  delusive  statements 
respecting  the  circumstances  and  prospects  of  the  company,  were 
made  by  the  said  directors  of  the  company  to  the  proprietors  who 
attended  such  meetings,  and  the  truth  of  the  several  fraudulent  and 
improper  acts  and  proceedings  herein  complained  of  was  not  dis- 
closed; "  and  the  bill  specifies  some  meetings  in  particular.  Against 
the  pleader,  I  must  intend,  that  some  such  meetings  may  hd,ve  been 
holden  at  a  time  when  there  was  no  board  properly  constituted,  and 
no  clerk  or  treasurer  or  principal  office  of  the  company,  save  such 
as  appear  by  the  bill  to  have  existed;  and  if  that  were  so,  the  whole 
of  the  case  of  the  plaintiffs,  founded  on  the  impracticability  of  call- 
ing a  special  general  meeting,  fails.  Assuming  then,  as  I  am  bound 
to  do,  the  existence,  for  some  time  at  least,  of  a  state  of  things  in 
which  the  company  was  governed  by  a  board  of  directors  de  facto, 
some  of  the  members  of  which  were  individually  disqualified,  and 
in  which,  notwithstanding  the  want  of  a  clerk,  treasurer,  or  office, 
the  powers  of  the  proprietors  were  called  into  exercise  at  general' 
meetings,  the  question  is,  when  did  that  state  of  things  cease  to 
exist,  so  as  to  justify  the  extraordinary  proceeding  of  the  plaintiffs 
by  this  suit?  The  plaintiffs  have  not  stated  by  their  bill  any  facts 
to  show  that  such  was  not  the  actual  state  of  things  at  the  time  their 
bill  was  filed,  and,  in  the  absence  of  any  statement  to  the  contrary, 
I  must  intend  that  it  was  so. 

The  case  of  Preston  v.  The  Grand  Collier  Dock  Company  was 
referred  to  as  an  example  of  a  suit  in  the  present  form ;  but  there 
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the  circumstances  were  in  no  respect  parallel  with  the  present:  the 
object  of  that  suit  was  to  decide  the  rights  or  liabilities  of  one  class 
of  the  members  of  the  corporation  against  another,  in  respect  of  a 
matter  in  which  the  corporation  itself  had  no  power  to  vary  the  sit- 
uation of  either. 

I  have  applied  strictly  the  rule  of  making  every  intendment 
against  the  pleader  in  this  case, — that  is,  of  intending  everything 
to  have  been  lawful  and  consistent  with  the  constitution  of  the  com- 
pany, which  is  not  expressly  shown  on  the  bill  to  have  been  unlaw- 
ful or  inconsistent  with  that  constitution.  And  I  am  bound  to  make 
this  intendment,  not  only  on  the  general  rule,  but  also  on  the  rules 
of  pleading  which  require  a  plaintiff  to  frame  his  case  so  distinctly 
and  unambiguously,  that  the  defendant  may  not  be  embarrassed  in 
determining  on  the  form  which  his  defence  should  assume.  Attorney- 
General  V.  Corporation  of  Norwich  (2  Myl.  &  Or.  406).  The  bill,  I 
cannot  but  observe,  is  framed  with  great  care,  and  with  more  than 
ordinary  professional  skill  and  knowledge;  but  the  averments  do  not 
exclude  that  which,  prima  facie,  must  be  taken  to  have  been  the 
case,  that  during  the  years  1840,  1841,  and  1842,  there  was  a  gov- 
erning body,  — that  by  such  body  the  business  of  the  company  was 
carried  on,  — that  there  was  no  insurmountable  impediment  to  the 
exercise  of  the  powers  of  the  proprietors  assembled  in  general  meet- 
ings to  control  the  affairs'  of  the  company,  and  that  such  general 
meetings  were  actually  held.  The  continued  existence  of  a  board  de 
facto  is  not  merely  not  excluded  by  the  averments,  but  the  statements 
in  the  bill  of  the  acts-  which  have  been  done  suppose,  and  even 
require,  the  existence  of  such  a  board.  Now  if  the  plaintiff  had 
alleged  that  there  had  been  no  board  of  directors  de  facto,  and  had 
on  that  ground  impeached  the  transactions  complained  of,  the  de- 
fendants might  have  met  the  case  by  plea,  and  thereby  have  defended 
themselves  from  answering  the  bill.  If  it  should  be  said  that  the 
defendants  might  now  have  pleaded  that  there  was  a  board  of  direc- 
tors de  facto,  the  answer  is,  that  they  might  then  have  been  told 
>  that  the  fact  suflB.ciently  appeared  upon  the  bill,  and  therefore  they 
ought  to  have  demurred.  Uncertainty  is  a  defect  in  pleading,  of 
which  advantage  may  be  taken  by  demurrer.  If  I  were  to  overrule 
these  demurrers,  I  might  be  depriving  the  defendants  of  the  power 
of  so  protecting  themselves ;  and  that  because  the  plaintiff  has  not 
chosen,  with  due  precision,  to  put  forward  that  fact,  which,  if  al- 
leged, might  have  been  met  by  plea,  but  which,  not  being  so  alleged, 
leaves  the  bill  open  to  demurrer. 

I  must  further  observe,  that  although  the  bill  does,  with  great 
caution,  attempt  to  meet  every  case  which,  it  was  supposed,  might 
have  been  fatal  to  it  upon  demurrer,  yet  it  is  by  allegations  of  the 
most  general  kind,  and  many  of  which  cannot  by  possibility  be  true. 
It  alleges  the  recent  discovery  of  the  acts  complained  of,  but  it  gives 
no  allegation  whatsoever  for  the  purpose  of  telling  when  or  how 
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such  discovery  was  made,  or  what  it  led  to.  I  am  bound  to  give  the 
plaintiff,  on  a  general  demurrer,  the  benefit  of  the  allegation  that 
the  matters  complained  of  have  been  recently  discovered,  whatever 
the  term  "recently  discovered"  may  mean;  but  when  I  look  into  the 
schedule  to  the  act  I  find  that  many  of  those  matters  must  have  been 
known  at  a  very  early  period  in  the  history  of  the  company.  I  find 
also  provisions  of  the  act  requiring  that  books  shall  be  kept  in  which 
all  transactions  shall  be  fully  and  fairly  stated;  and  T  do  not  find  in 
the  bill  anything  like  a  precise  allegation  that  the  production  of  those 
books  would  not  have  given  the  information,  or  that  there  have  not 
been  means  of  seeing  those  books  at  least  at  some  time  since  1835,  or 
since  the  transactions  in  question  took  place,  so  that,  in  point  of 
fact,  many  of  the  transactions  might  and  may  have  been  sooner 
known.  These  are  observations  upon  which  I  do  not  found  my 
judgment,  but  which  I  use  as,  explaining  why  it  is  I  have  felt  bound 
in  favor  of  the  defendants  to  construe  this  bill  with  strictness. 

The  second  point,  which  relates  to  the  charges  and  incumbrances 
alleged  to  have  been  illegally  made  on  the  property  of  the  company, 
is  open  to  the  reasoning  which  I  have  applied  to  the  first  point,  upon 
the  question  whether,  in  the  present  case,  individual  members  are  at 
liberty  to  complain  in  the  form  adopted  by  this  bill ;  for  why  should 
this  anomalous  form  of  suit  be  resorted  to  if  the  powers  of  the  cor- 
poration may  be  called  into  exercise?  But  this  part  of  the  case  is 
of  greater  difiiculty  upon  the  merits.  I  follow  with  entire  assent, 
the  opinion  expressed  by  the  Vice-Chancellor  in  Preston  v.  The 
Grand  Collier  Dock  Company,  that,  if  a  transaction  be  void,  and  not 
merely  voidable,  the  corporation  cannot  confirm  it,  so  as  to  bind  a 
dissenting  minority  of  its  members.  But  that  will  not  dispose  of 
this  question.  The  case  made  with  regard  to  these  mortgages  or 
incumbrances  is,  that  they  were  executed  in  violation  of  the  provi- 
sions of  the  act.  The  mortgagees  are  not  defendants  to  the  bill,  nor 
does  the  bill  seek  to  avoid  the  security  itself,  if  it  could  be  avoided, 
on  which  I  give  no  opinion.  The  bill  prays  inquiries  with  a  view 
to  proceedings  being  taken  aliunde  to  set  aside  these  transactions 
against  the  mortgagees.  The  object  of  this  bill  against  the  defend- 
ants is  to  make  them  individually  and  personally  responsible  to  the 
extent  of  the  injury  alleged  to  have  been  received  by  the  corpora- 
tion, from  the  making  of  the  mortgages.  Whatever  the  case  might 
be,  if  the  object  of  the  suit  was  to  rescind  these  transactions,  and 
the  allegations  in  the  bill  showed  that  justice  could  not  be  done  to 
the  shareholders  without  allowing  two  to  sue  on  behalf  of  them- 
selves and  others,  very  different  considerations  arise  in  a  case  like 
the  present,  in  which  the  consequences  only  of  the  alleged  illegal 
acts  are  sought  to  be  visited  personally  upon  the  directors.  The 
money  forming  the  consideration  for  the  mortgages  was  received, 
and  was  expended  in,  or  partly  in,  the  transactions  which  are  the 
subject  of  the  first  ground  of  complaint.     Upon  this,  one  question 
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appears  to  me  to  be,  whether  the  company  could  confirm  the  former 
transactions,  take  the  benefit  of  the  money  that  has  been  raised,  and 
yet,  as  against  the  directors  personally,  complain  of  the  acts  which 
they  have  done,  by  means  whereof  the  company  obtains  that  benefit 
which  I  suppose  to  have  been  admitted  and  adopted  by  such  con- 
firmation. I  think  it  would  not  be  open  to  the  company  to  do  this; 
and  my  opinion  already  expressed  on  the  first  point  is,  that  the 
transactions  which  constitute  the  first  ground  of  complaint  may  pos- 
sibly be  beneficial  to  the  company,  and  may  be  so  regarded  by  the 
proprietors,  and  admit  of  confirmation.  I  am  of  opinion  that  this 
question,  —  the  question  of  confirmation  or  avoidance,  —  cannot 
properly  be  litigated  upon  this  record,  regard  being  had  to  the 
existing  state  and  powers  of  the  corporation,  and  that  therefore 
that  part  of  the  bill  which  seeks  to  visit  the  directors  personally 
with  the  consequences  of  the  impeached  mortgages  and  charges, 
the  benefit  of  which  the  company  enjoys,  is  in  the  same  predica- 
ment as  that  which  relates  to  the  other  subjects  of  complaint.  Both 
questions  stand  on  the  same  ground,  and,  for  the  reasons  which  I 
stated  in  considering  the  former  point,  these  demurrers  must  be 
allowed. 


MACDOUGALL  v.   GAEDINER. 

{L.  R.  1  Ch.  D.  13.    1875.) 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Malins 
overruling  a  demurrer  to  the  bill. 

The  bill  was  filed  by  Alexander  William  Macdougall,  on  behalf  of 
himself  and  all  other  shareholders  in  the  Emma  Silver  Mining  Com- 
pany, Limited,  except  the  directors,  against  the  directors  and  the 
company. 

The  bill,  after  stating  that  the  company  was  incorporated  in  No- 
vember, 1871,  for  the  purpose  of  working  a  mine  in  the  United 
States  of  America,  called  the  Emma  Silver  Mine,  set  out  several  of 
the  articles  of  association,  amongst  which  were  those  numbered  40 
and  42,  which  provided  for  summoning  special  general  meetings, 
and  45,  which  enabled  any  member  to  propose  and  introduce  at  a 
general  meeting  any  subject  relating  to  the  affairs  of  the  company 
of  which  he  had  given  a  special  notice,  and  also  the  following' 
articles :  — 

"49.  The  chairman  may,  with  the  consent  of  the  meeting,  adjourn 
any  meeting  from  time  to  time,  and  from  place  to  place ;  but  no  busi- 
ness shall  be  transacted  at  any  adjourned  meeting  other  than  the 
business  left  unfinished  at  the  meeting  from  which  the  adjournment 
took  place. 

"50.    At  any  general  meeting,  unless  a  poll  be  demanded  by  at  least 
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five  members,  a  declaration  by  the  chairman  that  a  resolution  has 
been  carried,  and  an  entry  to  that  effect  in  the  book  of  the  proceed- 
ings of  the  company,  shall  be  sufficient  evidence  of  the  fact  without 
proof  of  the  number  or  proportion  of  the  votes  recorded  in  favor  of 
or  against  such  resolution. 

"61.  If  a  poll  be  demanded  by  five  or  more  members,  it  shall  be 
taken  in  such  manner  as  the  chairman  shall  direct,  and  the  result 
of  such  poll  shall  be  deemed  to  be  the  resolution  of  the  company  in 
general  meeting.  In  the  case  of  an  equality  of  votes  at  any  general 
meeting,  the  chairman  of  the  meeting  shall  be  entitled  to  a  second 
or  casting  vote." 

"  53.  Every  member  shall  have  one  vote  for  every  share  held  by 
him."  4 

"57.    Votes  may  be  given  personally  or  by  proxy." 

The  bill  also,  after  stating  that  the  plaintiff  became  a  shareholder 
in  1874,  and  was,  wh,en  the  bill  was  filed,  the  registered  holder  of 
1750  shares  in  the  company,  alleged  various  fraudulent  transactions 
on  the  part  of  the  promoters  and  the  company,  and  that  the  plaintiff  , 
and  other  members  of  the  company  believed  that  the  present  directors 
were  interested  in  these  matters  adversely  to  the  company,  and  there- 
fore desired  to  have  some  person  elected  a  director  who  would  en- 
deavor to  obtain  a  full  investigation  of  these  matters. 

The  allegations  contained  in  the  bill  on  this  subject  are  stated  at 
greater  length  in  the  previous  report. 

According  to  the  statement  in  the  bill  the  plaintiff  and  his  friends, 
being  unsuccessful  in  their  efforts,  in  September,  1874,  signed  a 
requisition  calling  on  the  directors  to  summon  an  extraordinary 
general  meeting  for  the  purpose  of  requesting  the  chairman,  Colonel 
Gardiner,  to  resign  his  directorship,  and  to  appoint  another  director 
in  his  place.  This  requisition  was  signed  by  shareholders  holding 
more  than  one-fifth  of  the  capital  of  the  company.  And  accord- 
ingly, on  the  6th  of  October,  1874,  the  directors  issued  a  notice  con- 
vening a  special  general  meeting  for  the  14th  of  October. 

The  plaintiff  received  proxies  authorizing  him  to  vote  at  the 
special  meeting  from  shareholders  holding  15,000  shares,  while  the 
directors  did  not  receive  proxies  to  an  extent  reaching  one  half  of 
the  number  of  shares  represented  by  the  plaintiff.  Previously,  to 
the  meeting,  the  directors  sent  stamped  proxies  round  to  each  of  the 
shareholders,  empowering  Mr.  Hutton,  one  of  the  directors,  to  vote 
for  them  at  the  meeting  and  at  any  adjournment. 

Although  the  plaintiff  and  his  party  had  such  a  majority  if  all  the 
votes  were  properly  polled,  the  defendants  filled  the  room  with  per- 
sons holding  one  or  two  shares  each,  who,  on  a  show  of  hands,  would 
give  the  defendants  the  majority  of  votes. 

•  The  plaintiff  prepared  several  resolutions  for  the  purpose  of 
proposing  them  at  the  meeting,  the  two  first  of  which  were  as 
follows :  — 

VOL  L.  —45 
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1.  That  in  the  opinion  of  this  meeting  it  is  not  consistent  with 
the  best  interests  of  the  company  that  Mr.  Robert  May  Gardiner 
should  remain  a  director  of  the  company,  and  that  he  accordingly  be 
requested  to  resign  his  office. 

2.  That  the  said  Mr.  Eobert  May  Gardiner,  not  being  present  to 
meet  the  shareholders  of  this  company,  after  the  requisition  calling 
this  meeting  (first  lodged  on  the  8th  of  September  last),  and  signed 

by shareholders,  he  is  now  removed  from  the  office  of  director, 

and  that  Mr. be  appointed  in  his  stead. 

The  meeting  took  place  on  the  14th  of  October,  1874.  Colonel 
Gardiner  was  absent  in  America,  and  Mr.  Hutton  was  in  the  chair. 
He  addressed  the  members,  and  urged  an  adjournment  of  the  meet- 
ing, partly  on  the  ground  that  a--  petition  to  wind  up  the  company 
had  been  presented  by  a  shareholder,  and  that  it  was  expedient  to 
postpone  the  discussion  of  the  matters  before  the  meeting  until  after 
the  petition  had  been  disposed  of.  The  plaintiff  proposed  the  first 
resolution  to  the  meeting,  although  Mr.  Burnand,  the  only  other 
director  present,  openly  dissented  from  the  view.  In  the  midst  of 
the  discussion  which  followed,  and  after  the  plaintiff  had  pointed 
out  that  if  the  resolution  were  passed  he  would  follow  it  up  by 
others,  copies  of  which  the  chairman  held  in  his  hand,  a  member 
proposed  the  adjournment  of  the  meeting  for  a  month.  This  pro- 
posal was  seconded,  and  the  chairman  then  put  the  resolution  to 
the  meeting,  and  declared  it  to  be  carried.  The  25th,  26th,  and 
27th  paragraphs  of  the  bill  contained  in  substance  the  following 
allegations :  — 

25.  The  friends  of  the  directors  voted  in' favor  of  the  resolution, 
while  the  plaintiff  and  the  shareholders  acting  with  him  voted  against 
it;  and  the  chairman  declared,  on  the  show  of  hands,  that  the  reso- 
lution had  been  carried.  Five  members  of  the  company  then  present, 
including  the  plaintiff,  demanded  a  poll,  but  the  chairman  refused  to 
grant  one,  on  the  alleged  ground  that  a  poll  could  not  be  taken  on  the 
question  whether  the  meetiiig  should  be  adjourned  or  not ;  he  at  once 
left  the  chair,  declaring  the  meeting  adjourned,  and  immediately  left 
the  room;  but  the  demand  for  the  poll  was  duly  signed  and  handed  in. 

26.  There  was  no  ground,  under  the  articles  of  the  company,  or 
otherwise,  for  holding  that  a  poll  could  not  be  taken  upon  whether 
the  meeting  should  be  adjourned  or  not,  especially  when  by  the 
motion  for  adjournment  the  question  before  the  meeting  was, 
whether  certain  important  matters  should  then  be  discussed  and 
voted,  or  whether  they  should  be  postponed  for  a  long  or  indefinite 
time.  Mr.  Hutton,  however,  had,  in  order  to  stifle  the  discussion, 
and  to  prevent  the  matters  being  voted  upon  to  consider  which  the 
meeting  was  called,  in  collusion  with  the  other  directors,  or  some  of 
them,  determined  to  carry  a  vote  of  adjournment  by  show  of  hands 
and  then  to  refuse  a  poll  on  that  question,  so  as  to  prevent  the 
proxies  given  to  the  plaintiff  and  his  supporters  from  being  used  in 
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support  of  the  resolutions  which  he  was  about  to  bring  forward,  and 
which  would  undoubtedly  have  been  passed  but  for  the  conduct  of 
the  defendants. 

27.  After  the  poll  had  been  refused,  several  of  the  members  of  the 
company,  including  the  directors,  left  the  room,  but  a  large  number 
still  remained,  who  voted  the  plaintiff  into  the  chair,  when  the 
plaintiff's  resolutions  were  passed,  the  name  of  Charles  Henry 
Dunhill,  M.D.,  of  York,  a  duly  qualified  shareholder  in  the  com- 
pany, having  been  first  added  to  the  second  resolution,  he  having 
been  proposed  and  seconded  and  duly  elected  as  a  director  of  the 
said  company  in  the  place  of  Colonel  Gardiner. 

The  28th  paragraph  of  the  bill  set  out  a  letter  by  the  plaintiff 
giving  notice  to  the  directors  of  the  passing  of  the  resolutions  after 
Mr.  Hutton  had  left  the  chair,  and  the  allegations  concluded  as 
follows ;  — 

"  29.  In  this  state  of  things  the  plaintiff  and  the  other  shareholders 
in  the  company  believe,  and  it  is  the  fact,  that  the  defendants,  the 
directors  of  the  said  company,  are  about  to  conclude  some  arrange- 
ments with  the  persons '  against  whom  the  company  has  claims,  such 
as  the  original  vendors  of  the  said  mining  property  to  the  company, 
or  the  promoters  of  the  said  company,  and  others,  for  the  purpose 
of  settling  those  claims  to  the  great  injury  of  the  company  and  the 
shareholders  therein  and  without  submitting  those  terms  to  the  share- 
holders of  said  company;  and  the  plaintiff  apprehends,  and  the  fact 
is,  that  the  proposed  compromises  will  at  once  be  carried  through 
unless  the  defendants  are  restrained  from  so  doing  by  the  order  of 
this  Honorable  Court.  The  danger  is  in  fact  so  imminent,  that  it  is 
impossible  for  the  plaintiff  and  those  acting  with  him  to  call  another 
meeting  for  the  purpose  of  removing  all  the  directors  of  the  company 
from  their  office,  or  for  any  other  purpose  which  might  effectually 
stop  the  said  compromises,  in  time  to  prevent  their  being  carried 
out;  and  even  if  such  another  meeting  could  be  convened  in  time, 
the  defendants,  by  the  same  proceeding  as  they  adopted  on  the  14th 
day  of  October,  would  be  again  able  to  break  up  and  would  succeed 
in  breaking  up  the  said  meeting,  by  improperly  deciding  that  it  was 
adjourned  by  a  mere  show  of  hands  held  up  by  a  few  friends  or 
nominees  of  the  said  directors  who  are  interested  in  putting  an  end 
to  all  further  investigation  into  the  aforesaid  matters." 

The  bill  prayed  for  a  declaration  that  the  refusal  to  grant  a  poll 
on  the  question  whether  the  meeting  should  be  adjourned  at  the 
meeting  of  the  14th  of  October  was  illegal  and  improper,  and  for  an 
injunction  to  restrain  the  directors  from  concluding  any  arrange- 
ments with  respect  to  legal  proceedings  commenced  or  to  be  com- 
menced against  the  vendors  of  the  property  to  the  company,  or  with 
any  other  persons,  until  such  arrangement,  if  proposed,  should  have 
been  submitted  to  the  shareholders  in  the  company,  and  should  have 
been  approved  of  by  them ;  and  for  a  declaration  that  Gardiner  had 
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ceased  to  be  a  director,  and  might  be  restrained  from  acting  as  such, 
director,  or  that  a  meeting  of  the  shareholders  should  be  summoned 
for  the  purpose  of  submitting  the  plaintiff's  resolutions  to  them. 

At  the  time  the  bill  was  filed  a  petition  to  wind  up  the  company- 
was  pending,  and  until  it  was  heard,  which  was  not  till  April,  all 
proceedings  in  the  suit  were  stayed.  The  petition  having  been 
dismissed,  Colonel  Gardiner  demurred. 

The  Vice-chancellor  overruled  the  demurrer,  and  from  this  deci- 
sion the  demurring  defendant  appealed. 

James,  L.  J. :  — 

I  am  of  opinion  that  this  demurrer  ought  to  be  allowed.  I  think 
it  is  of  the  utmost  importance  in  all  these  companies  that  the  rule 
which  is  well  known  in  this  Court  as  the  rule  in  Mozley  v.  Alston 
and  Lord  v.  Copper  Miners'  Company  and  Foss  v.  Harhottle  should  - 
be  always  adhered  to;  that  is  to  say,  that  nothing  connected  with 
internal  disputes  between  the  shareholders  is  to  be  made  the  subject 
of  a  bill  by  one  shareholder  on  behalf  of  himself  and  others,  unless 
there  be  something  illegal,  oppressive  or  fraudulent, — unless  there  is 
something  ultra  vires  on  the  part  of  the  company  qua  company,  or  on 
the  part  of  the  majority  of  the  company,  so  that  they  are  not  fit  per- 
sons to  determine  it;  but  that  every  litigation  must  be  in  the  name  of 
the  company,  if  the  company  really  desire  it.  Because  there  may  be 
a  great  many  wrongs  committed  in  a  company,  —  there  may  be  claims 
against  directors,  there  may  be  claims  against  officers,  there  may  be 
claims  against  debtors;  there  may  be  a  variety  of  things  which  a 
company  may  well  be  entitled  to  complain  of,  but  which,  as  a  mat- 
ter of  good  sense,  they  do  not  think  it  right  to  make  the  subject  of 
litigation;  and  it  is  the  company,  as  a  company,  which  has  to  deter- 
mine whether  it  will  make  anything  that  is  wrong  to  the  company  a 
subject-matter  of  litigation,  or  whether  it  will  take  steps  itself  to 
prevent  the  wrong  from  being  done.  If  the  majority  of  the  company 
really  are  in  favor  of  any  particular  shareholder  who  has  been  inter- 
fered with  improperly  by  misconduct  of  a  director,  by  misconduct 
of  a  chairman,  by  miscarriage  of  a  meeting  or  of  certain  shareholders 
at  a  particular  date,  —  if  the  company  thinks  that  any  shareholder 
has  anything  which  ought  to  be  made  the  subject  of  complaint,  there 
is  never  any  difficulty  whatever  arising  from  the  apparent  possession 
of  the  seal  by  the  directors,  or  from  any  such  cause,  in  filing  a  bill 
in  the  name  of  the  company,  if  the  majority  of  the  company  desire 
it  to  be  filed.  Any  one  of  the  shareholders  might  have  filed  his  bill 
in  the  name  of  the  company;  and  then  if  the  directors  had  said,  "You 
are  not  the  company;  the  majority  do  not  act  with  you,  but  with 
us,"  the  Court  would,  as  it  has  done  in  other  cases,  have  taken  the 
means  of  ascertaining  which  party  it  is,  the  plaintiff's  or  defend- 
ant's, which  really  represents  the  majority  of  the  company. 

Everything  in  this  bill,  as  far  as  I  can  see,  if  it  is  wrong,  is  a  wrong 
to  the  company,  because  every  meeting  that  is  called  must  be  for  some 
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purpose  or  other,  —  it  must  be  for  the  purpose  of  doing  or  undoing 
something  which  is  supposed  to  accrue  for  the  benefit  of  the  company. 
Whether  it  ought  to  have  been  done,  or  ought  not  to  have  been  done, 
depends  upon  whether  it  is  for  the  good  of  the  company  it  should 
have  been  done,  or  for  the  good  of  the  company  it  should  not  have 
been  done;  and,  putting  aside  all  illegality  on  the  part  of  the  major- 
ity, it  is  for  the  company  to  determine  whether  it  is  for  the  good  of 
the  company  that  the  thing  should  be  done  or  should  not  be  done, 
or  left  unnoticed.  I  cannot  conceive  that  there  is  any  equity  on  the 
part  of  a  shareholder,  on  behalf  of  himself  and  the  minority,  to  say, 
"  True  it  is  that  the  majority  have  a  right  to  determine  everything 
connected  with  the  management  of  the  company,  but  then  we  have 
a  right  —  and  every  individual  has  a  right  —  to  have  a  meeting  held 
in  strict  form  in  accordance  with  the  articles."  Has  a  particular 
individual  the  right  to  have  it  for  the  purpose  of  using  his  power  of 
eloquence  to  induce  the  others  to  listen  to  him  and  to  take  his  view? 
That  is  an  equity  which  I  have  never  yet  heard  of  in  this  Court,  and 
I  have  never  known  it  insisted  upon  before ;  that  is  to  say,  that  this 
Court  is  to  entertain  a  bill  for  the  purpose  of  enabling  one  particular 
member  of  the  company  to  have  an  opportunity  of  expressing  his 
opinions  viva  voce  at  a  meeting  of  the  shareholders.  If  so,  I  do  not 
know  why  we  should  not  go  further,  and  say,  not  only  must  the 
meeting  be  held,  but  the  shareholders  must  stay  there  to  listen  to 
him  and  to  be  convinced  by  him.  The  truth  is,  that  is  only  part 
of  the  machinery  and  means  by  which  the  internal  management  is 
carried  on.  The  whole  question  comes  back  to  a  question  of  internal 
management;  that  is  to  say,  whether  the  meeting  ought  or  ought 
not  to  be  held  in  a  particular  way,  whether  the  directors  ought  or 
ought  not  to  have  sanctioned  certain  proceedings  which  they  are 
about  to  sanction,  whether  one  director  ought  or  ought  not  to  be 
removed,  and  whether  another  director  ought  or  ought  not  to  have 
been  appointed.  If  there  is  some  one  managing  the  affairs  of  the 
company  who  ought  not  to  manage  them,  and  if  they  are  being  man- 
aged in  a  way  in  which  they  ought  not  to  be  managed,  the  company 
are  the  proper  persons  to  complain  of  that.  It  seems  to  me,  there- 
fore that  the  thing  is  perfectly  plain  and  obvious,  and  when  the  Mas- 
ter of  the  Eolls  had  the  case  before  him  he  immediately  pointed  it  out, 
and  said,  "  You  have  the  wrong  plaintiff  here  —  the  plaintiff  must  be 
the  company."  From  the  first  opening  of  this  case  before  us,  I  have  . 
never  had  any  doubt  in  my  own  mind  that  this  was  a  bill  which,  if  it 
was  to  be  sustained  at  all,  could  only  be  sustained  by  the  company. 

But  then  the  plaintiff  says,  "Give  us  leave  to  amend."  It  is 
rather  late  to  ask  for  leave  to  amend  when  the  amendments  might 
have  been  obtained  from  the  Master  of  the  Eolls  before  any  costs 
had  been  incurred.  But  the  question  is,  is  there  anything  substan- 
tial in  this  case  on  which  we  should  give  leave  to  amend  on  the  part 
of  the  company?    I  can  see  nothing.     I  do  not  think  we  ought  to 
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give  leave  to  amend  for  the  purpose  merely  of  getting  a  declaration 
as  to  what  the  proper  mode  of  dealing  with  the  adjournment  was, 
because  that  would  be  simply  to  give  a  declaration  without  any 
relief.  The  company  cannot  file  a  bill  saying,  "  Tell  us  the  meaning 
of  the  rules,  and  what  is  to  be  done  under  them."  They  must  find 
that  out  for  themselves  in  the  best  way  they  can.  We  do  not  sit 
here  to  express  an  opinion  on  something  which  may  lead  to  no  prac- 
tical result.  I  am  not  aware  that  there  could  be  any  practical  result 
following  upon  a  declaration  obtained  by  the  company  as  to  the 
particular  mode  in  which  the  meeting  ought  to  have  been  adjourned, 
or  in  what  particular  way  the  meetings  in  the  future  should  be 
adjourned.  If  there  is  any  doubt  about  it,  if  they  cannot  satisfy 
themselves  as  to  the  way  of  doing  it  out  of  doors,  they  must  call  a 
meeting  and  make  it  clear  what  is  the  mode  in  which  they  wish  and 
propose  to  have  it  done.  Then,  as  to  'the  rest  cif  the  relief  prayed, 
that  the  directors  were  not  to  do  something  without  the  consent  of 
the  shareholders.  Of  course  they  cannot  do  so,  and  the  shareholders 
can  always  call  meetings  if  they  please.  Then,  as  to  the  part  of- 
the  prayer  which  asks  that  somebody  else  shall  be  restrained  from 
acting,  that  is  in  truth  given  up,  —  it  is  admitted  at  the  bar  that 
these  resolutions  could  not  have  been  properly  put  at  the  meeting. 

It  seems  to  me,  therefore,  that  upon  the  allegations  of  this  bill 
tliere  really  is  no  relief  which  the  company  can  ask  for  and  which 
we  could  give  the  company.  We  happen  to  know, that  the  party  of 
the  plaintiff  is  now  in  full  possession  of  the  company,  and  the  com- 
pany will,  no  doubt,  do  what  is  right  according  to  his  view. 

The  demurrer  must  be  allowed,  with  the  usual  consequences  and 
without  leave  to  amend. 

Mellish,  L.  J. :  — 

I  am  of  the  same  opinion.  I  think  it  is  a  matter  of  considerable 
importance  rightly  to  determine  this  question,  whether  a  suit  ought 
to  be  brought  in  the  name  of  the  company  or  in  the  name  of  one  of 
the  shareholders  on. behalf  of  the  others.  It  is  not  at  all  a  technical 
question,  but  it  may  make  a  very  serious  difference  in  the  manage- 
ment of  the  affairs  of  the  company.  The  difference  is  this:  — Look- 
ing to  the  nature  of  these  companies,  looking  at  the  way  in  which 
their  articles  are  formed,  and  that  they  are  not  all  lawyers  who 
attend  these  meetings,  nothing  can  be  more  likely  than  that  there 
should  be  something  more  or  less  irregular  done  at  them,  —  some 
directors  may  have  been  irregularly  appointed,  some  directors  as 
irregularly  turned  out,  or  something  or  other  may  have  been  done 
which  ought  not  to  have  been  done  according  to  the  proper  construc- 
tion of  the  articles.  Now,  if  that  gives  a  right  to  every  member  of 
the  company  to  file  a  bill  to  have  the  question  decided,  then  if  there 
happens  to  be  one  cantankerous  member,  or  one  member  who  loves 
litigation,  everything  of  this  kind  will  be  litigated;  whereas,  if  the 
bill  must  be  filed  in  the  name  of  the  company,  then,  unless  there  is  a 
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majority  who  really  wish  for  litigation,  the  litigation  will  not  go  on. 
Therefore,  holding  that  such  suits  must  be  brought  iu  the  name  of 
the  company  does  certainly  greatly  tend  to  stop  litigation. 

In  my  opinion,  if  the  thing  complained  of  is  a  thing  which  in 
substance  the  majority  of  the  company  are  entitled  to  do,  or  if  some- 
thing has  been  done  irregularly  which  the  majority  of  the  company 
are  entitled  to  do  regularly,  or  if  something  has  been  done  illegally 
which  the  majority  of  the  company  are  entitled  to  do  legally,  there 
can  be  no  use  in  having  a  litigation  about  it,  the  ultimate  end  of 
which  is  only  that  a  meeting  has  to  be  called,  and  then  ultimately 
the  majority  gets  its  wishes.  Is  it  not  better  that  the  rule  should 
be  adhered  to  that  if  it  is  a  thing  which  the  majority  are  the  mas- 
ters of,  the-  majority  in  substance  shall  be  entitled  to  have  their  will 
followed?  If  it  is  a  matter  of  that  nature,  it  only  comes  to  this, 
that  the  majority  are  the  only  persons  who  can  complain  that  a  thing 
which  they  are  entitled  to  do  has  been  done  irregularly;  and  that, 
as  I  understand  it,  is  what  has  been  decided  by  the  cases  of  Mosley 
V.  Alston  and  Foss  v.  Harhottle.  In  my  opinion  that  is  the  rule  that 
is  to  be  maintained.  Of  course  if  the  majority  are  abusing  their 
powers,  and  are  depriving  the  minority  of  their  rights,  that  is  an 
entirely  different  thing,  and  there  the  minority  are  entitled  to  come 
before  this  Court  to  maintain  their  rights ;  but  if  what  is  complained 
of  is  simply  that  something  which  the  majority  are  entitled  to  do 
has  been  done  or  undone  irregularly,  then  I  think  it  is  quite  right 
that  nobody  should  have  a  right  ta  set  that  aside,  or  to  institute  a 
suit  in  Chancery  about  it,  except  the  company  itself. 

BAGaAliLAT,  J.  A. :  — 

The  matters  complained  of  by  this  bill,  and  in  respect  of  which 
relief  is  sought,  are  two  in  number, — the  one  the  refusal  of  the 
chairman  at  the  meeting  on  the  14th  of  October  to  grant  a  poll,  and 
the  other  that  certain  arrangements  are  in  contemplation  by  the 
directors  which  may  have  a  prejudicial  effect  upon  the  shareholders 
generally.  As  regards  the  first  of  these  two  matters,  a  declaration 
is  asked  that  the  refusal  to  grant  a  poll  was  illegal;  and  two  alterna- 
tive forms  of  relief  a,re  prayed  consequent  upon  such  declaration,  — 
the  one  that  the  resolutions  which  were  passed  at  the  meeting  held 
under  the  presidency  of  the  plaintiff  after  the  original  chairman 
had  retired  were  valid  and  binding;  the  other  that  a  meeting  should 
be  called  under  the  direction  of  the  Court  for  the  purpose  of  having 
those  resolutions  submitted  to  the  meeting  so  called. 

Now,  as  regards  the  former  of  those  two  alternatives,  I  think  it 
was  very  wisely  and  properly  abandoned  in  the  course  of  the  argu- 
ment, because  one  of  two  things  is  clear,  —  either  that  the  second 
meeting  of  the  14th  of  October  was  a  continuation  of  the  former  one, 
or  an  original  and  independent  meeting;  if  it  was  a  continuation  of 
the  former  one,  the  only  proper  proceedings  which  could  have  been 
taken  would  have  been  to  have  treated  the  declaration  of  the  former 
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chairman  that  the  meeting  was  adjourned  as  a  nullity,  and  to  have 
directed  a  poll  to  be  taken  on  the  subject  of  adjournment;  if,  on  the 
other  hand,  it  is  regarded  as"  an  original  meeting,  it  was  not  sum- 
moned in  manner  provided  by  the  articles,  and  the  resolutions  passed 
could  not  be  binding.  The  other  alternative  form  of  relief  seems  to 
me  to  be  such  as  this  Court  is  not  in  the  habit  of  granting,  namely, 
to  direct  a  meeting  to  be  called  in  order  that  at  that  meeting  certain 
resolutions  should  be  submitted.  I  am  not  prepared  to  say  that  a 
case  for  calling  a  meeting  may  not  arise,  particularly  when  the  Court 
desires  to  have  for  its  own  information  the  views  of  the  shareholders. 
Meetings  have  been  directed  even  where  the  company  is  not  in  course 
of  liquidation,  but  such  a  course  of  proceeding  is  not  usual,  and  certainly 
I  am  not  aware  that  any  such  case  has  ever  occurred  when  the  calling 
of  a  meeting  is  within  the  power  of  the  shareholders  themselves. 

Then  if  you  get  rid  of  these  two  alternative  forms  of  relief,  what 
becomes  of  the  first  paragraph  of  the  prayer,  which  merely  asks  a 
declaration  that  the  view  taken  by  the  chairman  was  illegal  and 
improper,  and  asks  a  declaration  to  that  effect  with  no  consequential 
relief?  I  apprehend  that  it  is  not  the  practice  of  the  Court  to  make 
declarations  of  so  utterly  useless  a  character  as  is  there  asked. 

But  that  leaves  the  second  paragraph  of  the  prayer  to  be  consid- 
ered. Now  that  is  based  upon  an  assumed  intention  on  the  part  of 
the  directors  to  enter  into  certain  arrangements  which  may  be  preju- 
dicial to  the  shareholders.  But  what  is  the  real  fact?  If  you  turn 
to  the  articles  you  will  find  that  there  the  fullest  possible  powers  are 
given  to  the  directors  not  only  to  manage  the  affairs  of  the  company, 
but  to  commence,  prosecute,  continue,  or  discontinue,  any  litigation 
that  is  pending,  and  it  is  proposed  to  ask  the  Court  to  make  a  decla- 
ration that  those  articles  are  to  be  overborne  by  a  further  rule  or 
declaration  of  the  Court  that  the  directors  are  not  to  act  without  the 
shareholders'  consent,  and  that  a  restriction  which  the  shareholders 
have  themselves  waived  is  to  be  supplemented  by  the  order  of  the 
Court.  It  appears  to  me,  therefore,  that  not  in  respect  of  any  one  of 
the  several  species  of  relief  asked  by  this  bill  could  relief  be  given 
by  whomsoever  the  bill  is  filed. 

I  entirely  concur  in  the  views  expressed  by  the  Lords  Justices, 
that  as  far  as  regards  the  constitution  of  this  suit,  even  if  the  alle- 
gations formed  the  subject-matter  for  a  suit  in  this  Court,  the  proper 
parties  are  not  plaintiffs.  I  entirely  concur  in  the  views  expressed 
by  them  and  the  reasons  assigned.  I  should  certainly  have  been  dis- 
posed to  have  assented  to  the  proposition  to  give  leave  to  amend  the 
bill  had  I  thought  that  by  amendment  of  the  bill  a  fair  case  for  the 
intervention  of  this  Court  could  have  been  made,  but  being  perfectly 
satisfied,  for  the  reasons  I  have  just  mentioned,  that  the  allegations 
of  the  bill,  apart  from  the  parties  who  may  happen  to  be  the  plain- 
tiffs, are  not  such  as  this  Court  could  act  upon,  I  am  of  opinion  that 
it  would  be  most  idle  to  give  leave  to  amend. 
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FORREST  V.  RAILWAY  COMPANY. 
(4  De  Gex,  F.  Sr  J.  125.  1861.) 

This  was  the  appeal  of  the  plaintiff  from  the  dismissal  of  his  bill 
by  the  Master  of  the  Rolls.  The  plaintiff  was  a  shareholder  in  the 
Manchester,  Sheffield  and  Lincolnshire  Railway  Company,  and  sued 
on  behalf  of  himself  and  the  other  shareholders  of  the  company  for 
an  injunction  to  restrain  the  defendants  from  conveying  in  vessels 
or  boats  passengers,  cattle,  or  goods  from  Hull  or  Grimsby  to  Spurn 
Point. 

By  the  12  &  13  Vict.  c.  61,  by  which  the  company  was  incorpo- 
rated, it  was  enacted  (sect.  185)  that  the  company  might  establish 
and  maintain  within  the  limits  of  220  yards  measured  westward 
from  the  centre  of  the  haven  or  creek  of  ISTew  Holland,  in  Lincoln- 
shire, and  such  other  limits  as  were  comprised  in  an  undertaking 
amalgamated  under  the  act  with  the  defendants'  undertaking,  and 
known  as  "The  Humber  Piers  and!  Steam  Communication  at  Kew 
Holland,"  as  aforesaid,  steam  or  other  boats,  floats  or  rafts  for  the 
conveyaance  of  carriages,  horses,  cattle,  goods,  wares,  merchandise, 
and  other  portable  articles  and  foot  passengers,  over  and  across  the 
river  Humber  from  any  part  within  the  limits  aforesaid  within  the 
parish  of  Barrow-upon-Humber  to  the  town  or  borough  of  Kingston- 
upon-HuU  and  back ;  and  from  time  to  time  to  do  all  other  things  neces- 
sary for  establishing,  maintaining,  regulating,  and  managing  the  said 
communication,  and  making  the  same  as  useful  and  advantageous  to 
the  public  as  might  be ;  and  that  all  persons  with  carriages,  horses, 
cattle,  goods,  wares,  and  merchandise,  and  all  foot  passengers  should 
have  liberty  to  pass  by  the  boats  of  the  said  company  from  any  point 
within  the  limits  aforesaid  in  the  said  parish  of  Barrow-upon-Humber 
to  the  town  and  borough  of  Kingston-upon-Hull  and  back,  upon  pay- 
ment of  the  respective  tolls  thereinafter  granted. 

"  Spurn  Point "  is  a  headland  or  promontory  lying  some  way  to  the 
south-east  of  Hull  and  running  into  the  German  Ocean;  and  the  bill 
alleged  that  the  company  were  running  excursion  boats  to  this  place, 
which  was  beyond  the  limits  prescribed  by  the  act,  and  that  this 
was  beyond  the  powers  of  the  company  under  their  act,  and  was  also 
prejudicial  to  a.nother  company  called  "The  Gainsborough  United 
Steam  Packet  Company,  Limited,"  in  which  the  plaintiff  was  a 
large  shareholder.  The  prayer  of  the  bill  was  for  a  declaration  that 
the  defendants  were  not  authorized  or  empowered  to  convey  and 
were  not  justified  in  conveying  in  boats  or  vessels  passengers,  cattle, 
or  goods  from  the  said  town  or  borough  of  Kingston-upon-Hull  to 
Spurn  Point  aforesaid  and  back,  or  in  conveying  passengers  from 
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Grimsby  to  Spurn  Point,  or  in  conveying  or  carrying  passengers, 
cattle,  or  goods  in  boats  or  vessels  from  or  to  any  place  except  over 
and  across  tlie  said  river  Humber,  from  any  parts  within  the  limits 
mertioned  in  the  said  special  act  within  the  parish  of  Barrow-upon- 
Humber  to  the  town  or  borough  of  Kingston-upon-Hull  and  back, 
and  for  an  injunction  accordingly. 

The  defendants  by  their  answer  stated  that  the  steamboats  which 
the  company  was  bound  to  keep  and  maintain  for  the  service  of  the 
ferry,  were  never  all  in  use  at  the  same  time  for  the  purposes  of 
the  ferry,  and  that  for  many  years  past  the  defendants  had  been  in 
the  habit  from  time  to  time  of  advertising  excursion  trains  to  Hull 
from  Manchester  and  other  places  on  their  line  of  railway;  and  as 
a  further  inducement  to  the  public  to  avail  themselves  of  such  excur- 
sion trains,  had  frequently  advertised  in  connection  therewith  a  trip 
down  the  Humber  from  Hull  to  Spurn  Point,  a  distance  of  about 
twenty-eight  miles,  and  that  a  great  number  of  passengers  brought 
by  the  company's  excursion  trains  to  Hull  and  many  friends  of  such 
excursionists  and  other  persons  at  Hull  had  been  from  time  to  time 
conveyed  from  Hull  to  Spurn  Point  aforesaid,  and  back  to  Hull  by 
such  of  the  steamboats  of  the  company  as  were  not  at  the  time 
required  for  the  packet  service  across  the  Humber,  and  which  would, 
if  they  had  not  been  so  employed,  have  been  idle  and  profitless  to 
the  company.  They  further  stated  that  the  suit  was  not  for  the 
benefit  of  the  other  shareholders  of  the  company  on  whose  behalf 
the  plaintiff  held  himself  out  as  suing,  but  was  instituted  solely  to 
promote  and  serve  the  interests  of  the  Gainsborough  United  Steam 
Packet  Company  Limited,  and  that  all  the  other  shareholders  of  the 
defendants'  company  were  opposed  to  the  suit. 

Evidence  was  gone  into,  and  the  plaintiff  on  his  cross-examination 
admitted  that  he  held  only  £82  stock  in  the  railway  company,  but 
was  the  holder  of  twelve  £30  shares  in  the  packet  company,  which 
was  paying  a  dividend  of  £10  per  cent;  and  tha,t  the  excursion 
traffic  had  been  continued  for  eight  or  ten  years.  He  also  admitted 
that  the  directors  of  the  packet  company  had  directed  the  institu- 
tion of  the  suit,  and  indemnified,  him  against  costs.  The  Master  of 
the  Rolls  dismissed  the  bill  on  the  ground  that  the  act  sought  to  be 
restrained  was  not  ultra  vires. 

The  Lord  Chancbllok  (Wbstbuey)  :  — 

In  this  case  I  am  asked  to  reverse  the  order  of  the  Master  of  the 
EoUs  dismissing  this  bill  with  costs.  I  desire  it  to  be  distinctly 
understood  that  my  decision  does  not  proceed  upon  the  grounds 
stated  by  the  Master  of  the  Rolls.  It  is  unnecessary  for  me  to' 
express  any  opinion  upon  the  ground  stated  by  His  Honor  which, 
if  they  are  correct,  would  be  confined  entirely  to  this  particular 
case,  because  they  have  reference  to  the  peculiar  constitution  of  the 
present  company.  But  the  ground  upon  which  I  proceed  is  entirely 
that  of  personal  exception  to  the  character  of  the  plaintiff,  and  the 
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foundation  of  my  decision  is  contained  in  this  passage  of  the  plain- 
tiff's own  examination  not  attempted  to  be  qualified  or  questioned. 
He  says  in  that  examination,  "  The  directors  of  the  packet  company 
directed  the  institution  of  this  suit,  and  indemnify  me  against  costs."' 
It  is  not  that  they  persuaded  him  to  institute  the  suit,  not  that  they 
instigated  the  suit,  but  that  the  directors  of  the  other  company  have 
"directed  the  suit,"  and  are  to  indemnify  the  plaintiif  against  the 
costs  of  it.  To  use  a  familiar  expression,  the  plaintiff  is  the  puppet 
of  that  company.  It  has  been  a  very  wholesome  doctrine  of  this 
Court  that  one  shareholder  having  in  view  the  legitimate  purposes 
of  the  company  may  be  permitted  in  this  Court  to  maintain  a  suit 
on  behalf  of  himself  and  the  other  shareholders  of  the  company,  but 
the  principle  upon  which  that  constructive  representation  of  the 
shareholders  is  permitted  indisputably  requires  that  the  suit  shall 
be  a  bona  fide  one,  faithfully,  truthfully,  sincerely  directed  to  the 
benefit  and  the  interests  of  those  shareholders  whom  the  plaintiff- 
claims  a  right  to  represent.  But  can  I  permit  a  man  who  is  the 
puppet  of  another  company  to  represent  the  shareholders  of  the 
company  against  whom  he  desires  to  establish  the  interests  and 
benefits  of  a  rival  scheme?  That  would  be  entirely  contrary  to 
the  principle  upon  which  this  constructive  representation  has  been 
permitted  to  be  founded.  When  the  plaintiff  sues  in  that  capacity 
any  personal  exception  to  the  plaintiff  remains,  and  it  would  be  in 
direct  contradiction  of  every  principle  of  truth  and  justice  if  I  per- 
mitted a  man  to  come  here  clothed  in  the  garb  of  a  shareholder  of 
company  A.,  but  who  is  in  reality  a  shareholder  in  company  B.,  and 
has  no  sympathy  whatever  with,  no  real  purpose  of  promoting  the 
interests  of  the  other  company.  Such  a  thing  would  be  so  much  at 
variance  with  the  principles  of  a  court  of  equity  that  it  would  be 
impossible  for  it  to  entertain  a  suit  of  that  description  which  is  a 
mere  mockery,  a  mere  illusory  proceeding. 

It  is,  however,  said  that  this  objection  was  considered  some  years 
ago  in  the  well-known  case  of  Colman  v.  The  Eastern  Counties  Bail- 
way  Company  (10  Beav.  1),  and  was  overruled  by  the  late  Master  of 
the  EoUs,  Lord  Langdale.  All  I  mean  to  say  about  that  case  is  that 
the  objection  there  proceeded  upon  a  diiferent  ground.  The  proposi- 
tion of  Lord  Langdale  is  that  it  is  no  ground  of  personal  exception 
to  a  plaintiff  that  he  has  been  instigated  to  institute  his  suit  by 
another  company.  If  the  proposition  be  limited  to  the  extent  of  the 
words  in  which  it  is  expressed,  possibly  there  may  be  no  exception 
to  that  proposition,  but  undoubtedly  I  would  not  assent  to  it  if  car- 
ried one  jot  beyond  those  limits.  I  desire,  however,  to  point  out 
again  the  wide  difference  which  exists  between  a  suit  "  directed  "  to 
be  instituted  by  the  direptors  of  another  company,  and  a  suit  which 
is  bona  fide  instituted  by  the  plaintiff,  persuaded  only  to  the  institu- 
tion of  it  by  the  arguments  of  another  company.  In  the  one  case 
the  suit  is  the  suit  of  the  plaintiff,  and  is  for  aught  that  appears 
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instituted  at  the  peril  of  the  plaintiff.  In  the  other  case,  the  whole 
origin  of  the  suit  and  the  direction  and  conduct  of  it  emanate  alto- 
gether from  the  other  company,  and  the  suit  would  have  no  existence 
whatever  but  for  the  order  of  the  other  company.  I  consider,  there- 
fore, that  the  language  in  which  the  Master  of  the  Eolls  expresses 
himself  upon  the  proposition  then  submitted  to  him  does  not  in  the 
smallest  degree  interfere  with  or  weaken  the  ground  that  I  have 
taken. 

I  have  nothing  to  do  with  the  motives  of  the  plaintiffs  suing  in 
this  Court.  If  they  come  here  in  a  bona  fide  character,  the  reason 
for  their  coming  here  is  a  matter  beyond  the  province  of  a  court  of 
justice  to  inquire  into  (see  Kerr,  Inj.  549).  But  if  a  man  comes 
here  representing  to  me  that  he  is  a  hona  fide  shareholder  in  a  com- 
pany, and  that  it  is  the  bona  fide  suit  of  that  company,  and  it  turns 
out  not  to  be  the  suit  of  that  company,  but  in  reality  to  be  in  its  origin 
and  its  very  birth  and  creation  the  suit  of  another  company,  then 
I  repeat  that  this  is  an  illusory  proceeding,  and  ought  not  to  be 
attended  to  by  the  Court.  The  well-known  words,  —  the  trite  quo- 
tation,—  will  occur  to  the  minds  of  those  who  hear  me.  Fabula  non 
est  judicium  in  seena,  non  in  foro  res  agitur.  If  this  gentleman  be 
permitted  to  come  and  assume  merely  for  the  purpose  of  coming  into 
this  Court  the  garb  of  a  shareholder,  but  at  the  same  time  explicitly 
announces,  "  This  suit  is  not  directed  to  the  purposes  of  that  com- 
pany; I  have  nothing  in  common  with  the  shareholders  of  that 
company;  it  has  not  emanated  from  the  wish  of  the  shareholders; 
it  does  not  emanate  from  me  as  a  shareholder;  it  is  not  my  act;  I 
am  directed  to  do  it  by  another  party,  and  another  body  of  men," 
then  in  point  of  fact  the  suit  is  not  the  expression  of  his  own  will, 
nor  is  it  the  legitimate  prosecution  of  his  own  interests  or  his  own 
objects,  but  it  is  the  prosecution  of  the  interests  and  objects  of  per- 
sons who  have  no  right  whatever  to  invoke  the  interference  of  this 
Court. 

I  treat  this  suit  as  an  imposition  on  the  Court.  By  these  words 
I  mean  no  reflection  upon  the  plaintiff  himself,  because  he  has  told 
the  truth,  and  does  not  appear  at  any  time  to  have  desired  to  con- 
ceal it.  But  as  he  comes  here  in  the  character  of  a  shareholder  in 
the  company,  and  tells  me  frankly  that  the  institution  of  the  suit 
is  not  his  own  act,  but  an  act  that  he  has  been  directed  to  do  by  the 
other  company,  then,  using  the  words  without  offence,  I  denominate 
that  suit  an  imposition  on  the  Court,  and  I  dismiss  it  accordingly, 
and  affirm,  though  on  a  different  ground,  the  order  that  has  been 
made. 

I  refuse  this  application  with  costs. 
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ATWOOL  V.  MERRYWEATHER. 

(L.  R.  b  Eq.  i6i  n.     1867.) 

This  was  a  bill  by  the  plaintiff,  on  behalf  of  himself  and  all  other 
shareholders  in  the  East  Pant  Du  United  Lead  Mining  Company, 
Limited,  except  the  persons  who  were  defendants  thereto,  against 
Samuel  Merryweather,  Henry  Whitworth,  and  the  East  Pant  Du 
Company,  Limited,  for  the  purpose  of  setting  aside  a  contract  for 
the  sale  and  purchase  of  certain  mines  (for  the  purpose  of  purchas- 
ing and  working  which  the  company  was  formed),  and  compelling 
repayment  from  Merryweather  and  Whitworth  of  the  sum  of  £3,940, 
or  such  portions  as  had  been  received  by  them,  and  a  return  of  the 
600.  shares  allotted  to  Merryweather. 

The  bill  stated  the  incorporation,  in  1863,  of  the  company  under 
the  promotion  of  defendants  Merryweather  and  Whitworth,  who 
published  a  prospectus  stating  that  the  company  was  formed  "for 
the  purpose  of  purchasing  and  working  the  extensive  and  valuable 
mining  sets  known  as  the  East  Pant  Du  and  Colomendy  Lead  Mines," 
and  containing  very  favorable  representations  of  the  value  of  the 
mines,  for  the  purchase  of  which  the  company  was  stated  to  have 
arranged  for  £7,000, — £4,000  to  be  paid  in  cash,  and  £3,000  in 
shares  of  the  company. 

The  capital  was  fixed  at  £30,000,  divided  into  6,000  shares  of  £5 
each;  but  only  2,000  shares  had  been  taken  altogether,  on  which 
£3,940  had  been  received.  This  money  was  paid  to  Merryweather, 
and  600  shares  were  registered  in  his  name  as  paid  up,  in  part  pay- 
ment of  the  £7,000,  the  alleged  price  of  the  mines. 

Upon  inquiries,  the  following  circumstances  were  discovered  in 
reference  to  the  formation  of  the  company:  Merryweather  applied 
to  Whitworth  to  assist  him  in  disposing  of  the  mines  in  question, 
which  he  held  under  an  agreement  for  a  lease  for  twenty -one  years, 
and  had  then  discovered  to  be  of  no  value.  Merryweather  pro- 
posed to  dispose  of  his  interest  for  £4,000,  and  the  scheme  con- 
cocted between  himself  and  Whitworth  was,  that  a  company  should 
be  formed  for  the  purpose  of  purchasing  and  working  the  mines, 
which  were  to  be  sold  to  such  company  for  £7,000. 

Of  this  money  Merryweather  was  to  get  £4,000,  while  the  remain- 
ing £3,000  was  to  be  paid  to  Whitworth  for  his  assistance  in  getting 
up  the  company.  This  agreement  was  concealed  from  the  other 
directors,  who  were  induced  to  believe  that  £7,000  was  bona  fide  to 
be  paid  as  the  purchase-money. 

A  committee  appointed  at  a  meeting  of  the  1st  of  June,  1864, 
recommended  by  their  report  that  the  undertaking  should  be  aban- 
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doned,  steps  taken  to  relieve  the  company  from  any  liability  on 
the  contract,  and  to  recover  back  the  money  already  paid  by  the 
shareholders. 

At  an  extraordinary  general  meeting  held  on  the  16th  of  June, 
1864,  a  resolution  was  passed  for  receiving  the  report  by  a  majority 
of  the  shareholders,  and  on  the  30th  of  June,  1864,  a  bill  was  filed 
in  the  name  of  the  company,  alleging  that  the  contract  for  the  pur- 
chase of  the  mine  had  been  fraudulently  obtained  by  the  defendant 
Merryweather,  and  was  void,  and  that  he  was  not  entitled  to  the  600 
shares  allotted  to  him  in  respect  of  it,  and  praying  that  the  purchase 
of  the  mine  might  be  set  aside,  and  the  money  paid  returned  to  the 
shareholders  who  had  advanced  it. 

On  the  6th  of  July  Merryweather  and  Whitworth  caused  notices 
to  be  issued  for  a  meeting  of  the  board  of  directors  "to  consider  the 
course  to  be  taken  in  reference  to  the  chancery  proceedings  which 
have  been  instituted  in  the  name  of  the  company."  At  the  meeting 
held  on  the  9th  of  July,  Merryweather,  Whitworth,  and  Ashworth 
(the  three  out  of  the  six  directors  present  at  the  meetiiig)  passed  a 
resolution  that  proceedings  should  be  taken  to  get  the  bill  taken  off 
the  file. 

On  the  1st  of  August,  1864,  the  Court  was  moved  to  take  the  bill 
off  the  file,  but  the  motion  was  ordered  to  stand  over  till  the  next 
term,  in  order  to  give  an  opportunity  to  call  a  general  meeting  of 
the  shareholders  of  the  company  to  take  the  matter  into  considera- 
tion. A  meeting  was  accordingly  held  on  the  12th  of  October,  "  for 
the  purpose  of  taking  the  said  bill  into  consideration,  andadopting  such 
resolutions  in  reference  thereto  as  the  meeting  may  determine  upon." 

A  resolution  was  proposed  for  adoption  and  continuing  the  Chan- 
cery proceedings,  whereupon  an  amendment  was  proposed  by  Whit- 
worth for  referring  all  matters  in  difference  between  the  shareholders 
and  Merryweather  to  arbitration,  and  for  staying  all  legal  proceed- 
ings. This  amendment  was  lost  by  11  votes  to  4  upon  a  show  of 
hands,  and  the  original  resolution  was  carried  by  10  to  4.  A  poll 
having  been  demanded  upon  the  amendment,  proxies  were  produced, 
and  14  persons,  holding  altogether  1070  shares  and  324  votes,  voted 
against  the  amendment,  and  12  persons,  holding  1490  shares  and 
having  344  votes,  voted  for  the  amendment.  But  excluding  the  votes 
of  the  defendants  Merryweather  and  Whitworth,  there  was  a  major- 
ity of  86  votes  against  the  amendment,  and  excluding  only  the  votes  , 
of  Merryweather  there  was  a  majority  against  it  of  68  votes.  The 
motion  to  take  the  bill  off  the  file  was  renewed,  and  on  the  5th  of 
December,  1864,  the  Vice-Chancellor  Sir  W.  P.  Wood  directed  the 
bill  to  be  taken  oft'  the  file,  but  made  no  order  as  to  the  costs  of  the 
motion.     See  2  H.  &  M.  264. 

The  present  bill,  which  was  filed  on  the  14th  of  December,  1864, 
by  a  holder  of  100  shares  in  the  company  (purchased  on  the  faith  of 
the  statements  contained  in  the  prospectus),  suing  on  behalf  of  him- 
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self  and  all  other  the  shareholders  in  the  East  Pant  Du  Company, 
except  the  defendants,  against  Merryweather,  Whitworth,  and  the 
company  as  defendants,  alleged  that  none  of  the  shareholders  in  the 
company  other  than  the  defendants  were  desirous  that  the  contract 
■with  Merryweather  should  be  carried  into  effect,  or  that  the  relief 
prayed  should  not  be  granted;  that  the  defendants  had  altogether 
106  votes  as  shareholders  in  the  company,  and  obtained  proxies  of 
the  other  shareholders  who  voted  for  the  amendment  by  entering 
into  engagements  to  indemnify  them  against  loss;  "and  such  votes, 
together  with  the  aforesaid  106  votes  of  the  said  defendants,  consti- 
tute a  majority  of  the  shareholders'  votes  in  the  company." 

The  bill  also  alleged,  that  even  without  such  proxies  the  106  votes 
held  by  the  defendants  made  it  impossible  to  obtain  a  fair  decision 
at  a  general  meeting. 

The  bill  further  charged,  that  the  contract  was  obtained  by  mis- 
representations as  to  the  value,  with  full  knowledge  by  the  defend- 
ants that  the  mines  were  worthless,  that  £4,000  was  an  exorbitant 
price  for  them,  and  that  no  other  portion  of  the  £7,000  was  ever 
intended  to  be  treated  as  purchase-money  of  the  mines,  but  was 
intended  to  be  paid  to  Whitworth,  the  defendants  having  become 
promoters  of  the  company  solely  for  the  purpose  of  raising  the 
£7,000  for  their  own  private  benefit;  that  these  facts  were  fraudu- 
lently concealed  from  the  other  directors  and  shareholders,  and  that 
if  they  had  been  disclosed  the  company  never  would  have  contracted 
to  purchase  the  mines.  The  bill  prayed  that  the  contract  for  the 
purchase  of  the  mine  might  be  set  aside,  and  a  return  of  the  money 
and  shares  received  by  Whitworth  and  Merryweather ;  and  an  injunc- 
tion to  restrain  any  proceeding  to  recover  the  balance  of  the  pur- 
chase-money; compensation  for  all  damage  and  loss  occasioned  to 
the  company  ;  and,  if  necessary,  that  the  company  might  be  dissolved 
and  wound  up  under  the  direction  of  the  Court. 

Mr.  Kay,  Q.  C,  and  Mr.  Fry,  for  the  plaintiff:  —  A  suf&cient  case 
of  fraud,  collusion,  and  suppression  has  been  shown  to  enable  the 
Court  to  set  aside  the  contract,  and  it  is  competent  for  an  individual 
shareholder  to  maintain  a  suit  for  setting  aside  the  contract,  even 
if  such  suit  were  opposed  by  a  majority  of  the  shareholders.  But 
that  is  not  the  case  here,  as,  by  excluding  the  votes  of  Merryweather, 
there  is  a  majority  in  favor  of  setting  aside  the  purchase  and  wind- 
ing up  the  company.  Bromley  v.  Smith  (1  Sim.  8) ;  Preston  v.  Grand 
Collier  Dock  Com.pany  (11  Sim.  .327) ;  Hichens  v.  Congreve  (4  Russ. 
562) ;  Beck  v.  -Kantorowiez  (.3  K.  &  J.  230) ;  Lovell  v.  Hicks  (2  Y.  & 
C.  Ex.  46,  481). 

Mr.  Druce,  Q.  C,  and  Mr.  A.  E.  Miller,  for  Merryweather's 
assignee:  —  Upon  the  frame  of  the  suit,  the  contract  is  not  void, 
but  merely  voidable,  and  the  majority  of  the  shareholders  may  con- 
firm it,  and  bind  the  whole  body  for  that  purpose.  The  suit,  there- 
fore, in  its  present  form,  is  improperly  framed:  Foss  v.  Harhottle 
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(2  Hare,  461,  494) ;  and  the  proper  course  would  have  been  for  the 
plaintiff  to  have  filed  a  bill  for  leave  to  use  the  name  of  the  com- 
pany against  the  parties  to  the  contract.  Assuming  the  price  paid 
for  the  mine  to  have  been  excessive,  the  plaintiff  may  have  a  case 
for  making  the  directors  account,  but  that  affords  him  no  locus 
standi  as  against  the  vendors  for  setting  aside  the  contract.  Puls- 
ford  V.  Richards  (17  Beav.  87);  Fraser  v.  Whalley  (2  H.  &  M.  10). 

SiR  W.  Page  Wood,  V.  C.  :  — 

I  think  that,  upon  principle,  a  contract  of  this  kind  cannot  stand, 
and  that  there  is  not  such  a  defect  in  the  constitution  of  the  suit  as 
would  be  fatal,  according  to  the  authority  of  Foss  v.  Harbottle  (2 
Hare,  461). 

Looking  at  the  facts  as  they  come  out,  I  am  clearly  of  opinion  that 
this  arrangement,  by  which  Merry  weather  was  to  have  £4,000  and 
Whitworth  £3,000,  was  concealed  from  everybody,  and  that  Merry- 
weather  assisted  in  that  concealment  by  allowing  his  name  to  appear 
as  the  sole  vendor,  and  taking  the  purchase-money. 

Upon  such  a  transaction  the  Court  will  hold  that  the  whole  con- 
tract is  a  complete  fraud.  I  do  not  in  the  least  say  that  where  per- 
sons with  their  eyes  open  know  that  the  agent  who  secures  them  the 
bargain  is  going  to  take  money  for  it,  that  would  not  be  all  right 
enough.  If  the  company  knew  this  gentleman  was  to  have  this 
amount  as  promotion-money,  well  and  good.  There  might  have 
been  some  difficulty,  Mr.  Whitworth  being  a  director,  if  it  had 
been  a  sale  by  Merryweather  and  Whitworth  eo  nomine,  both  of 
them  together.  If  that  had  been  the  case,  more  might  have  been 
said  about  the  frame  of  the  suit.  But  here  it  is  a  simple  fraud,  and 
nothing  else.  Merryweather  knowing  Whitworth's  position  with 
regard  to  the  company,  and  that  as  an  honest  man  Whitworth  was 
bound  to  tell  the  company  what  price  he  bought  the  mines  for, 
agreed  that  the  mine  should  be  sold  to  the  company  for  £7,000, 
and  that  the  real  price,  £4,000,  should  not  be  disclosed  to  the 
company. 

With  regard  to  the  frame  of  the  suit,  a  question  of  some  nicety 
arises,  how  far  such  relief  can  be  given  at  the  instance  of  a  share- 
holder on  behalf  of  himself  and  other  shareholders,  on  the  ground 
that  the  transaction  might  be  confirmed  by  the  whole  body  if  they 
thought  fit,  and  that  the  case  would  fall  within  Foss  v.  Harbottle,  ac- 
cording to  which  the  suit  must  be  by  the  whole  company.  On  the 
previous  occasion,  when  it  was  desired  to  take  proceedings  to  set  aside 
this  transaction,  a  gentleman  took  upon  himself  to  file  a  bill  in  the 
name  of  the  company.  A  motion  was  made  to  take  that  bill  off  the 
file,  as  the  person  filing  the  bill  was  not  the  solicitor  of  the  com- 
pany, and  was  not  authorized  to  file  the  bill,  and  I  ordered  the  bill 
to  be  taken  off  the  file.  There  was  a  majority  against  setting  aside 
this  transaction.  The  number  of  votes  for  rescinding  the  transac- 
tion was  324,  and  344  the  other  way.     But  Merryweather,  in  respect 
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of  the  shares  obtained  by  this  sale,  which  I  have  held  cannot  stand, 
had  78  votes,  and  Whitworth  28,  making  altogether  106  out  of  the 
344.  If  I  were  to  hold  that  no  bill  could  be  filed  by  shareholders  to 
get  rid  of  the  transaction  on  the  ground  of  the  doctrine  of  Foss  v. 
Harbottle,  it  would  be  simply  impossible  to  set  aside  a  fraud  com- 
mitted by  a  director  under  such  circumstances,  as  the  director 
obtaining  so  many  shares  by  fraud  would  always  be  able  to  out- 
vote everybody  else.  I  held  on  a  former  occasion,  and  I  adhere  to 
that  decision,  that  the  Court  must  first  be  satisfied  that  the  plaintiffs 
were  authorized  to  call  themselves  the  company,  the  solicitor  who 
put  the  bill  upon  the  file  having  no  retainer  under  the  corporate 
seal. 

This  bill  being  filed  by  the  plaintilf  on  behalf  of  himself  and  the 
other  shareholders,  it  is  suggested  that  the  proper  course  would  be 
to  file  a  bill  on  behalf  of  himself  and  the  other  shareholders  for 
leave  to  use  the  name  of  the  company,  in  order  to  set  aside  that  con- 
tract. I  do  not  think  that  circuitous  course  is  necessary  under  any 
circumstances.  It  is  quite  clear  that  it  is  not  necessary  here,  be- 
cause in  this  case  the  purchase  of  the  mines  is  the  only  thing  for 
which  this  company  was  incorporated.  It  appears  to  me  that  it 
would  not  be  competent  for  a  majority  of  the  shareholders  against  a 
minority  to  say  that  they  insist  upon  a  matter  of  that  kind  where 
the  whole  inception  of  the  company  is  simply  a  motion  by  a  fraudu- 
lent agent,  qua  director,  to  confirm  a  purchase  as  made  for  £7,000, 
which  was  made  for  £4,000.  The  whole  thing  was  obtained  by 
fraud,  and  the  persons  who  may  possibly  form  a  majority  of  the 
shareholders  could  not  in  any  way  sanction  a  transaction  of  that 
kind. 

I  think  in  this  particular  case  it  is  hardly  necessary  to  rely  upon 
that,  because,  having  it  plainly  before  me  that  I  have  a  majority  of 
the  shareholders,  independent  of  those  implicated  in  the  fraud,  sup- 
porting the  bill,  it  would  be  idle  to  go  through  the  circuitous  course 
of  saying  that  leave  must  be  obtained  to  file  a  bill  for  the  company, 
and  pro  forma  have  a  totally  different  litigation.  The  only  course 
now  to  take  is  to  set  aside  the  contract  for  sale  and  purchase  of  the 
mines,  and  cancel  the  agreement  for  such  sale.  The  purchase-money 
must  be  repaid  with  interest,  and  the  share  certificates  given  to 
Merryweather,  delivered  up.  The  profits  made  by  the  company  to 
be  set  off,  and  the  company  to  have  a  lien  for  the  balance.  I  shall 
also  declare  that  the  company  ought  to  be  wound  up. 


VOL.  I.  —  46 
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MENIEE  V.   HOOPER'S  TELEGEAPH  WORKS. 

{L.R.9  Ch.Ap  350.    1874.) 

The  bill  in  this  case  was  filed  by  E.  J.  Menier,  on  behalf  of  him- 
self and  all  other  shareholders  of  the  European  and  South  American 
Telegraph  Company  (except  such  of  them  as  were  defendants), 
against  a  company  called  Hooper's  Telegraph  Works,  W.  Hooper, 
H.  W.  Grace,  and  the  European  and  South  American  Telegraph  Com- 
pany, and  stated  (amongst  other  things)  as  follows :  That  the  Euro- 
pean Company  was  incorporated  in  1871  with  the  object  of  carrying 
out  an  agreement  between  the  plaintiff,  Menier,  and  one  Bradford, 
and  others,  for  constructing  a  submarine  telegraph  from  Europe  to 
South  America,  under  certain  conventions  and  decrees  of  foreign 
governments.  The  capital  of  the  company  was  to  be  £1,260,000,  in 
62,600  £20  shares,  and  by  the  articles  of  association  provisions  were 
made  for  holding  meetings  of  the  company,  at  which  every  member 
was  to  have  one  vote  for  every  share  held  by  him.  That  Hooper's 
Company  were  to  make  and  lay  down  for  the  European  Company 
telegraph  cables  from  Portugal  to  Brazil.  That  a  prospectus  was 
issued  and  many  shares  were  applied  for,  but  in  consequence  of 
objections  raised  the  directors  determined  not  to  proceed  with  the 
allotment  to  the  public,  and  the  only  shares  alloted  were  3,000  to 
Hooper's  Company,  2,000  to  the  plaintiff,  and  325  to  thirteen  per- 
sons, ten  of  whom  were  the  directors.  That  £3  was  paid  on  each 
of  the  shares  so  allotted.  That  one  of  the  concessions  for  making 
the  telegraph  had  been  granted  to  the  Baron  de  Maua,  who  was  at 
one  time  chairman  of  the  European  Company,  and  this  concession 
was  claimed  by  the  European  Company.  That  a  bill  was  filed  in 
this  Court  by  the  European  Company  against  the  Baron  de  Maua,  and 
another  company,  praying  a  declaration  that  the  Baron  de  Maua  was 
a  trustee  of  the  concession  for  the  European  Company,  and  that  he 
might  be  restrained  from  transferring  it  to  any  one  else.  That  a 
motion  was  made  for  an  interlocutory  injunction,  and  was  refused 
by  the  Vice-Chancellor  Malins,  but  on  the  balance  of  convenience 
only.  That  the  European  Company,  and  also  Hooper's  Company, 
at  first  intended  to  appeal  against  the  order  of  the  Vice-Chancellor 
Malins.  That  Hooper's  Company  afterwards  determined  not  to 
appeal,  and  then  the  directors  of  the  European  Company  determined 
not  to  appeal,  but  to  take  steps  for  winding  up  the  European  Com- 
pany. That  the  plaintiff  was  resident  in  Paris  and  ignorant  of 
English  law,  and  believed  that  any  arrangements  adopted  by  the 
directors  would  be  for  the  benefit  of  the  European  Company,  and 
not  exclusively  in  the  interests  of  Hooper's  Company.  That  the 
plaintiff  wished  the  appeal  to  proceed,  and  offered  to  bear  the  costs. 
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That  on  the  12th  of  February,  1873,  au  extraordinary  meeting  of  the 
European  Company  was  held,  at  which  a  resolution  was  passed  that 
the  company  be  wound  up  voluntarily,  and  that  the  defendant  Grace 
be  the  liquidator.  That  the  resolution  was  proposed  by  one  Ken- 
nedy, a  director  of  Hooper's  Company,  and  that  Crace  was  secretary 
of  Hooper's  Company.  That  this  resolution  was  confirmed  at  an- 
other extraordinary  meeting,  at  which  live  persons  only  were  pres- 
ent, of  whom  three  were  directors  nominated  by  Hooper's  Company, 
and  one  was  Crace,  the  secretary.  That  the  plaintiff  protested 
against  these  proceedings.  That  the  plaintiff  was  then  ignorant, 
but  had  since  discovered,  that  these  proceedings  took  place  through 
the  influence  of  Hooper's  Company.  The  bill  then  stated  the  cir- 
cumstances of  an  arrangement  between  Hooper's  Company  and  the 
Telegraph  Construction  and  Maintenance  Company  and  the  Baron 
de  Maua,  under  which  it  would  be  to  the  advantage  of  Hooper's 
Company  that  the  agreement  between  them  and  the  European  Com- 
pany should  be  put  an  end  to,  in  order  to  benefit  Baron  de  Maua's 
Company,  and  in  order  that  Hooper's  Company  might  sell  to  another 
company  the  cable  they  were  making  for  the  European  Company. 
That  these  arrangements  were  concealed  from  the  plaintiff  and  other 
shareholders  in  the  European  Company.  That  Hooper's  Company 
procured  the  abandonment  of  the  suit  against  the  Baron  de  Maua, 
and  the  winding-up  of  the  European  Company,  through  the  influence 
which  they  had  as  holders  of  3,000  shares  in  the  European  Company, 
and  through  the  influence  of  the  directors  nominated  by  them. 

And  the  bill  prayed  that  Hooper's  Company  might  be  declared 
not  entitled  to  the  benefit  of  the  profits  derived  from  the  abandon- 
ment of  the  suit  and  other  arrangements  aforesaid,  and  might  be 
declared  a'  trustee  of  those  profits  for  the  plaintiff  and  the  other 
shareholders  in  the  European  Company;  and  that  the  European 
Company  and  the  defendants  might  be  restrained  from  repaying  to 
Hooper's  Company  any  of  the  money  paid  on  the  allotment  of  shares 
in  the  European  Company,  and  from  disposing  of  the  property  of 
the  European  Company. 

To  this  bill  the  defendants  Hooper's  Company  and  W.  Hooper 
demurred  for  want  of  equity;  and  the  defendants  Crace  and  the 
European  Company  also  demurred,  and  for  cause  of  demurrer  showed 
that  the  plaintiff  had  not  made  out  such  a  case  as  entitled  him  to 
discovery  or  relief. 

The  Vice-Chancellor  Bacon,  on  the  12th  of  January,  1874,  over- 
ruled both  demurrers;  and  the  defendants  appealed. 

Mr.  Fry,  Q.  C.  and  Mr.  Millar,  for  Hooper's  Company:  A  share- 
holder has  a  right  to  vote  as  he  pleases,  and  to  suit  his  own  interests. 
If  not,  the  Court  in  every  case  might  have  to  interfere  whenever  there 
was  a  small  majority,  and  consider  what  were  the  motives  of  each 
shareholder.  If  there  was  a  suit  by  the  company  against  any  indi- 
vidual shareholder,  he  would  not  be  disabled  from  voting.     He  is  not 
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a  trustee  for  any  one,  and  he  may  vote  against  the  interests  of  the 
company  or  of  any  of  the  other  shareholders.  No  constructive  trust 
can  be  raised:  Gray  v.  Lewis  (Law  Rep.  8  Ch.  1035).  In  Atwool  v. 
Merryweather  (Law  Kep.  5  Eq.  464,  n.)  the  vote  was  impeached. 
If  such  a  suit  can  be  maintained,  one  shareholder  may  file  a  bill  to 
have  a  certain  contract  set  aside,  and  another  to  have  it  carried  on. 
Such  a  suit  can  only  be  maintained  by  the  company  against  the 
directors.  At  all  events,  the  proceedings  ought  to  be  in  the  liqui- 
dation, and  not  by  bill. 

Mr.  Kay,  Q.  C.,  Mr.  Jackson,  Q.  C,  and  Mr.  Everitt,  for  the 
plaintiff,  were  not  called  upon. 

Sir  W.  M.  James,  L.  J. :  — 

I  am  of  opinion  that  the  order  of  the  Vice-Chancellor  in  this  case 
is  quite  right. 

The  case  made  by  the  bill  is  very  shortly  this :  The  defendants, 
who  have  a  majority  of  shares  in  the  company,  have  made  an  arrange- 
ment by  which  they  have  dealt  with  matters  affecting  the  whole  com- 
pany, the  interest  in  which  belongs  to  the  minority  as  well  as  to 
the  majority.  They  have  dealt  with  them  in  consideration  of  their 
obtaining  for  themselves  certain  advantages.  Hooper's  Company 
have  obtained  certain  advantages  by  dealing  with  something  which 
was  the  property  of  the  whole  company.  The  minority  of  the  share- 
holders say  in  effect  that  the  majority  has  divided  the  assets  of  the 
company,  more  or  less,  between  themselves,  to  the  excliision  of  the 
minority.  I  think  it  would  be  a  shocking  thing  if  that  could  be 
done,  because  if  so  the  majority  might  divide  the  whole  assets  of  the 
company,  and  pass  a  resolution  that  everything  must  be  given  to 
them,  and  that  the  minority  should  have  nothing  to  do  with  it. 
Assuming  the  case  to  be  as  alleged  by  the  bill,  then  the  majority  have 
put  something  into  their  pockets  at  the  expense  of  the  minority.  If 
so,  it  appears  to  me  that  the  minority  have  a  right  to  have  their 
share  of  the  benefits  ascertained  for  them  in  the  best  way  in  which 
the  Court  can  do  it,  and  given  to  them. 

It  is  said,  however,  that  this  is  not  the  right  form  of  suit,  because, 
according  to  the  principles  laid  down  in  Foss  v.  Harhottle  (2  Hare, 
461)  and  other  similar  cases,  the  Court  ought  to  be  very  slow  indeed 
in  allowing  a  shareholder  to  file  a  bill,  where  the  company  is  the 
proper  plaintiff.  This  particular  case  seems  to  me  precisely  one  of 
the  exceptions  referred  to  by  Vice-Chancellor  Wood  in  Atwool  v. 
Memjweather  (Law  Rep.  6  Eq.  464,  n.),  a  case  in  which  the  major- 
ity were  the  defendants,  the  wrong-doers,  who  were  alleged  to  have 
put  the  minority's  property  into  their  pockets.  In  this  case  it  is 
right  and  proper  for  a  bill  to  be  filed  by  one  shareholder  on  behalf  of 
himself  and  all  the  other  shareholders. 

Therefore  the  demurrer  ought  to  be  overruled. 

Sir  G.  Mellish,  L.  J. :  — 

-I  am  entirely  of  the  same  opinion.     It  so  happens  that  the  Hooper's 
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Company  are  tlie  majority  in  this  company,  and  a  suit  by  this  com- 
pany was  pending  which  might  or  might  not  turn  out  advantageously 
to  this  company.  The  plaintiff  says  that  Hooper's  Company,  being 
the  majority,  have  procured  that  suit  to  be  settled  upon  terms  favor- 
able to  themselves,  they  getting  a  consideration  for  settling  it  in  the 
shape  of  a  profitable  bargain  for  the  laying  of  a  cable.  I  am  of 
opinion  that  although  it  may  be  quite  true  that  the  shareholders  of  a 
company  may  vote  as  they  please,  and  for  the  purpose  of  their  own 
interests,  yet  that  the  majority  of  the  shareholders  cannot  sell  the 
assets  of  the  company  and  keep  the  consideration,  but  must  allow 
the  minority  to  have  their  share  of  any  consideration  which  may 
come  to  them.  I  also  entirely  agree  that  under  the  circumstances 
the  suit  is  properly  brought  in  the  name  of  the  plaintiff  on  behalf 
of  himself  and  all  the  other  shareholders. 
The  appeal  will  be  dismissed  with  costs. 


EUSSELL  V.   WAKEFIELD  WATERWORKS   COMPANY. 
(L.  iJ.  20  £;?.  474.    1875.)     , 

Demuerek. 

The  bill  was  filed  by  the  plaintiff  Henry  Edward  Russell  on  behalf 
of  himself  and  all  the  other  shareholders  in  the  Wakefield  Water- 
works Company,  except  such  of  the  defendants  as  were  shareholders 
therein.  The  defendants  were  the  said  Wakefield  Waterworks  Com- 
pany, the  six  directors  of  the  same  company,  and  the  six  promoters 
of  an  undertaking  called  the  Wakefield  and  District  New  Water  Bill. 

The  bill  alleged  that  in  the  year  1874  the  plaintiff  became,  by 
purchase,  the  duly  registered  owner  of  two  fully  paid  up  shares  in 
the  defendant  company;  that  he  afterwards  heard  of  the  payment 
of  £5,500  to  the  promoters  of  the  Wakefield  and  District  New  Water 
Bill  to  buy  up  their  opposition;  that  in  the  balance-sheet  for  the 
half-year  ending  the  30th  of  June,  1874,  there  was  the  following 
entry  in  the  capital  account:  "Parliamentary  expenses,  £8,517  14s. 
9c?.";  and  that  the  balance-sheet  for  the  half-year  ending  the  31st 
of  December,  1874,  contained  the  following  entry:  "Parliamentary 
expenses,  £9,083  10s.  lid. ; "  but  that  neither  the  balance-sheets  nor 
the  reports  contained  any  explanation  of  these  entries. 

That  the  plaintiff's  solicitor  was  informed  by  the  secretary  to  the 
company  that  the  sum  of  money  paid  to  the  promoters  of  the  New 
Water  Bill  was  included  in  the  said  sum  of  £8,517  14s.  9d.,  and 
charged  to  the  capital  account  of  June,  1874,  and  was  paid  by  the 
directors  in  accordance  with  a  resolution  of  the  shareholders  author- 
izing them  to  do  all  necessary  acts,  and  in  exercise  of  the  lawful 
powers  of  the  directors,  and  that  the  accounts  containing  the  pay- 
ments had  since  been  passed  and  confirmed  by  the  shareholders. 
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That  the  plaintifE  had  ascertained  the  following- facts  with  refer- 
ence to  the  transaction  in  question:  During  the  session  of  Parlia- 
ment in  the  year  1874  the  defendants,  the  directors  of  the  waterworks 
company,  introduced  a  bill  into  Parliament  authorizing  them  to  make 
new  reservoirs  and  works,  and  to  raise  more  money,  and  to  extend 
their  limits  of  supply.  During  the  same  session  a  bill  was  intro- 
duced by  the  defendants,  the  promoters  thereof,  entitled  the  Wake- 
field and  District  New  Water  Bill,  whereby  it  was  proposed  to  erect 
waterworks  of  a  similar  character  to  those  proposed  by  the  defendant 
company  for  the  supply  of  Wakefield  and  its  neighborhood,  and  the 
promoters  lodged  a  petition  against  the  bill  introduced  by  the  said 
directors.  On  the  9th  of  April  the  promoters  of  the  Wakefield  and 
District  New  Water  Bill  withdrew  their  bill,  such  withdrawal  being, 
as  the  plaintiff  alleged,  the  result  of  a  corrupt  agreement  made 
between  the  promoters  of  that  bill  and  the  directors  of  the  defend- 
ant company,  and  which  was  in  the  following  terms :  — 

"Terms  of  agreement  between  the  Wakefield  Waterworks  Com- 
pany and  the  Wakefield  New  Waterworks  Company,  made  this  7th 
of  April,  1874.  The  directors  of  the  Wakefield  Old  Waterworks 
Company  pledge  their  words  as  men  of  honor  to  proceed  with  their 
present  application  to  Parliament  for  a  supply  of  water  from  Langsett, 
and  to  use  their  utmost  endeavors  to  secure  the  passing  of  their  new 
bill  in  both  Houses  of  Parliament  during  the  present  session,  and 
will  also  pay  to  the  directors  of  the  Wakefield  New  Waterworks 
Company  the  sum  of  £5,500  for  the  costs  and  expenses  incurred  by 
them  in  connection  with  their  present  scheme,  on  condition  that  the 
Wakefield  New  Waterworks  Company  do  forthwith  withdraw  their 
bill  now  before  Parliament,  and  also  withdraw  at  once  the  petition 
filed  by  the  Wakefield  New  Waterworks  Company  and  the  inhabi- 
tants and  consumers  of  water  in  Wakefield  and  its  neighborhood, 
recently  lodged  or  filed,  and  do  use  their  influence,  and  do  render  all 
the  assistance  in  their  power  to  the  directors  of  the  Wakefield  Old 
Waterworks  Company  (if  and  when  required  by  them),  at  the  expense 
of  the  said  last-named  company,  to  secure  the  passing  of  the  present 
bill  of  the  Wakefield  Old  Waterworks  Company,  now  before  Parlia- 
ment, into  law  during  the  present  session  of  Parliament.  As  wit- 
ness the  hands  of  the  directors  of  the  said  two  companies."  This 
agreement  was  signed  by  the  several  defendants  the  directors  of  the 
defendant  company,  and  by  the  several  defendants  the  promoters  of 
the  said  bill,  on  the  7th  of  April,  1874,  and  on  or  about  that  date 
the  directors  of  the  defendant  company  paid  to  the  promoters  of 
the  said  bill  out  of  the  moneys  of  the  defendant  company  the  sum 
of  £5,500. 

The  bill  alleged  that  the  promoters  had  express  notice  that  the 
sum  of  £5,500  was  paid  out  of  the  moneys  of  the  defendant  company, 
and  that  the  directors  had  no  authority  so  to  pay  the  same;  that  no 
general  meeting  of  the  shareholders  of  the  defendant  company  was 
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held,  and  no  resolution  passed  for  the  purpose  of  authorizing  the 
said  agreement,  or  the  payment  of  the  said  £5,600. 

The  plaintiff  insisted  that  the  transaction  was  illegal,  and  that  its 
illegality  was  known  to  the  directors  and  promoters ;  and  he  charged 
that  the  said  sum  of  £6,500  was  illegally  paid  out  of  the  capital 
funds  of  the  defendant  company  to  the  said  promoters,  and  that  they 
received  such  moneys  with  full  notice  and  knowledge  that  the  same 
was  being  so  paid  to  them  illegally,  and  by  a  breach  of  trust;  that 
the  promoters  concurred  in  such  a  breach  of  trust;  and  that  the 
directors  and  promoters  were  liable  to  repay  the  same. 

The  bill  prayed  that  it  might  be  declared  that  the  agreement  of 
the  7th  of  April,  1874,  and  the  said  payment  of  the  sum  of  £6,600 
were  not  within  the  powers  of  the  defendant  company;  that  an 
account  might  be  taken  of  the  moneys  so  paid,  and  that  the  defend- 
ants, the  directors  and  promoters,  might  be  ordered  to  repay  the 
same. 

The  defendants  demurred  generally  for  want  of  equity. 

Sib  G.  Jessel,  M.  E.  :  — 

I  am  of  opinion  that  this  bill  is  open  to  general  demurrer  on  two 
grounds.  The  nature  of  the  case  which  I  suppose  was  intended  to 
be  made  by  the  bill  is  that  the  waterworks  company  were  not  author- 
ized to  pay  a  sum  of  £6,600  to  the  promoters  of  an  opposition  com- 
pany, who  were  opposing  a  bill  for  extending  the  powers  of  what  I 
will  call  the  old  company,  in  order  to  buy  off  the  opposition.  The 
bill  seeks  to  make  liable  both  the  directors  of  the  old  company  who 
had  paid  the  money  and  the  promoters  of  the  new  company  who 
received  the  money. 

The  two  objections,  which  I  think  are  well  founded,  are  these: 
first,  it  is  said  there  is  no  case  made  by  the  bill  showing  that  the 
act  complained  of  was  beyond  the  powers  of  the  old  company,  there 
being  no  direct  allegation  of  fraud,  although  the  word  "corrupt"  is 
used;  and  secondly,  it  is  said  that,  even  if  the  act  complained  of  was 
shown  to  be  ultra  vires,  it  was  a  case  in  which  the  old  company, 
which  was  an  incorporated  company,  ought  to  sue.  [His  Honor 
then  reviewed  the  allegations  in  the  bill,  and  considered  that  the 
bill  did  not  allege  that  the  payment  complained  of  was  beyond  the 
powers  of  the  old  company.] 

A  great  deal  of  the  argument  in  this  case  turned  upon  what  may 
be  described  perhaps,  in  one  sense,  as  a  technical  objection,  but 
which  is  a  very  formidable  and  important  objection.  It  was  said 
that  this  is  a  bill  to  make  a  stranger  pay  back  money  belonging  to 
a  company  which  the  stranger  has  illegally  or  improperly  possessed 
himself  of,  or  appropriated  to  his  own  use,  and  that  any  person  who 
takes  possession  of  a  trust  fund  is  liable  to  be  sued  in  equity  by  the 
owner  of  the  trust  fund  if  he  had  notice  at  the  time  that  it  was  a 
trust  fund;  and  although  he  gave  value,  still  in  that  way  the  bill 
can  be  maintained  against  him. 
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The  answer  was,  that  where  the  owner  of  the  trust  fund  is  an 
incorporated  company,  the  corporation  is  the  only  party  to  sue ;  the 
stranger  has  nothing  whatever  to  do  with  the  individual  corporators ; 
and  although  in  a  sense  it  is  their  property,  because  individual  cor- 
porators make  up  the  corporation,  yet  in  law  it  is  not  their  property, 
but  the  property  of  the  corporation,  and  therefore  the  right  person 
to  sue  is  the  corporation,  who  is  the  cestui  que  trust  or  equitable 
owner  of  the  fund.  That  I  take  to  be  the  general  rule  of  this  Court. 
In  this  Court  the  money  of  the  company  is  a  trust  fund,  because  it 
is  applicable  only  to  the  special  purposes  of  the  company  in  the 
hands  of  the  agents  of  the  company,  and  it  is  in  that  sense  a  trust 
fund  applicable  by  them  to  those  special  purposes ;  and  a  person  tak- 
ing it  from  them  with  notice  that  it  is  being  applied  to  other  pur- 
poses cannot  in  this  Court  say  that  he  is  not  a  constructive  trustee. 

But  the  general  rule  being  that  the  cestui  que  trust  must  sue,  and 
not  the  individual  corporator  who  has  only  an  ultimate  beneficial 
interest,  the  only  point  remaining  to  be  considered  is,  whether  there 
are  any  exceptions  to  the  general  rule.  I  entirely  agree  that  the 
general  rule,  if  I  may  say  so  respectfully,  is  correctly  stated  by  Lord 
Justice  James  in  the  case  of  Gray  v.  Lewis  (L.  R.  8  Ch.  1035, 1050) : 
"  Where  there  is  a  body  corporate  capable  of  filing  a  bill  for  itself  to 
recover  property,  either  from  its  directors  or  officers,  or  from  any 
other  person,  that  corporate  body  is  the  proper  plaintiff,  and  the 
only  proper  plaintiff."  I  do  not  understand  the  Lord  Justice  to 
intend  to  state  more  than  the  general  rule,  because  he  began  by 
saying:  "It  is  very  important,  in  order  to  avoid  oppressive  litiga- 
tion, to  adhere  to  the  rule  laid  down  in  Mozley  v.  Alston  (1  Ph. 
790),  and  Foss  v.  Harhotfle  (2  Hare  461),  which  cases  have  always 
been  considered  as  settling  the  law  of  this  Court."  So  that  in  lay- 
ing down  the  general  rule  he  did  not'  intend  to  impeach  or  interfere 
with  those  cases,  but  only  to  express  the  result  of  them.  In  reality 
Mozley  v.  Alston  (1  Ph.  790)  simply  affirmed  Foss  v.  Harbottle,  and 
therefore  when  you  want  to  find  the  rule,  you  must  look  to  Foss  v. 
Harbottle,  where  you  will  find  the  general  rule  is  that  which  I  have 
stated.  But  that  is  not  a  universal  rule;  that  is,  it  is  a  rule  subject 
to  exceptions,  and  the  exceptions  depend  very  much  on  the  necessity 
of  the  case,  —  that  is,  the  necessity  for  the  Court  doing  justice. 

In  Foss  V.  Harbottle  (2  Hare  491) ,  Vice-Chancellor  Sir  J.  Wigram 
says  this :  "  The  first  objection  taken  in  the  argument  for  the  defend- 
ants was  that  the  individual  members  of  the  corporation  cannot  in 
any  case  sue  in  the  form  in  which  this  bill  is  framed.  During  the 
argument  I  intimated  an  opinion  to  which,  upon  further  considera- 
tion, I  fully  adhere,  that  the  rule  was  much  too  broadly  stated  on 
the  part  of  the  defendants.  I  think  there  are  cases  in  which  a  suit 
might  properly  be  so  framed.  Corporations  like  this  of  a  private 
nature  are  in  truth  little  more  than  private  partnerships,  and  in 
oases  which  may  easily  be  suggested  it  would  be  too  much  to  hold 
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that  a  society  of  private  persons  associated  together  in  undertakings 
which,  though  certainly  beneficial  to  the  public,  are  nevertheless 
matters  of  private  property,  are  to  be  deprived  of  their  civil  rights 
inter  se  because,  in  order  to  make  their  common  objects  more  attain- 
able, the  Crown  or  the  Legislature  miay  have  conferred  upon  them 
the  benefit  of  a  corporate  character.  If  a  case  should  arise  of  injury 
to  a  corporation  by  some  of  its  members,  for  which  no  adequate  rem- 
edy remained  except  that  of  a  suit  by  individual  corporators  in  their 
private  characters,  and  asking  in  such  character  the  protection  of 
those  rights  to  which  in  their  corporate  character  they  were  entitled, 
I  cannot  but  think  that  the  principle  so  forcibly  laid  down  by  Lord 
Cottenham,  in  Walworth  v.  Holt  (2  My.  &  C.  619,  635)  and  other 
cases,  would  apply,  and  the  claims  of  justice  would  be  found  superior 
to  any  dificulties  arising  out  of  technical  rules  respecting  the  mode 
in  which  corporations  are  required  to  sue."  That  I  take  to  be  the 
correct  law  on  the  subject. 

It  remains  to  consider  what  are  those  exceptional  cases  in  which, 
for  the  due  attainment  of  justice,  such  a  suit  should  be  allowed.  We 
are  all  familiar  with  one  large  class  of  cases  which  are  certainly  the 
first  exception  to  the  rule.  They  are  cases  in  which  an  individual 
corporator  sues  the  corporation  to  prevent  the  corporation  either 
commencing  or  continuing  the  doing  of  something  which  is  beyond 
the  powers  of  the  corporation.  Such  a  bill,  indeed,  may  be  main- 
tained by  a  single  corporator,  not  suing  on  behalf  of  himself  and  of 
others,  as  was  settled  in  the  House  of  Lords  in  a  case  of  Simpson  v. 
Westminster  Palace  Hotel  Company  (8  H.  L.  C.  712).  If  the  sub- 
ject-matter of  the  suit  is  an  agreement  between  the  corporation  act- 
ing by  its  directors  or  managers  and  some  other  corporation  or  some 
other  person  strangers  to  the  corporation,  it  is  quite  proper  and  quite 
usual  to  make  that  other  corporation  or  person  a  defendant  to  the 
suit,  because  that  other  corporation  or  person  has  an  interest,  and  a 
great  interest,  in  arguing  the  question  and  having  it  decided,  once 
for  all,  whether  the  agreement  in  question  is  really  within  the 
powers  or  without  the  powers  of  the  corporation  of  which  the  cor- 
porator is  a  member.  So  that  in  these  cases  you  must  always  bring 
before  the  Court  the  other  corporation. 

The  cases  are  so  numerous  on  this  subject,  that  one  ought  not 
perhaps  to  refer  to  them.  But  I  may  mention  a  few  of  them.  There 
is,  first,  the  well-known  case  of  Hare  v.  London  and  Northwestern 
Railway  Company  (2  J.  &  H.  80) ;  there  is  the  case  of  Simpson  v. 
Denison  (10  Hare,  51) ;  there  is  the  case  of  Beman  v.  Bufford  (1  Sim. 
N.  s.  550);  and  a  vast  number  of  cases  as  regards  agreements  be- 
tween railway  companies,  which  have  been  held  to  be  ultra  vires. 
When  you  have  got  the  second  corporation  or  person  a  party  to  the 
suit,  it  may  happen  that,  in  addition  to  the  relief  that  you  are 
entitled  to  as  regards  the  first,  you  are  entitled  to  have  relief 
against  the  second  for  something  that  has  been  done  under  the 
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ultra  vires  agreement.  You  may  be  entitled  to  have  money  paid 
back  which  has  been  paid  under  the  ultra  vires  agreement,  as  in  the 
case  of  Salomons  v.  Laing  (12  Beav.  377),  and  you  may  be  entitled 
to  have  property  returned  or  other  acts  done.  If  the  detainer  or 
holder  of  the  money  or  property,  that  is,  the  second  corporation  or 
other  person,  is  already  a  party,  and  a  necessary  party,  to  the  suit, 
it  would  be  indeed  a  lame  and  halting  conclusion  if  the  Court  were 
to  say  it  could  do  justice  in  a  suit  so  framed  by  ordering  the  money 
to  be  returned  or  the  property  restored.  It  is  a  necessary  incident  to 
the  first  part  of  the  relief  which  can  be  obtained  by  individual  cor- 
porators, and  will  do  complete  justice  on  each  side,  and  that  has 
always  been  the  practice  of  the  Court.  Therefore,  in  a  case  so 
framed  there  is  no  objection  to  a  suit  by  an  individual  corporator 
to  recover  from  another  corporator,  or  from  any  other  persons  being 
strangers  to  this  corporation,  the  money  or  property  so  improperly 
obtained.  But  that  is  not  the  only  case.  Any  other  case  in  which 
the  claims  of  justice  require  it  is  within  the  exception. 

Another  instance  occurred  in  the  case  of  Atwool  v.  Merryweather 
(L.  E.  6  Eq.  464  n.),  in  which  the  corporation  was  controlled  by  the 
evil  doer,  and  would  not  allow  its  name  to  be  used  as  plaintiff  in  the 
suit.  It  was  said  that  justice  required  that  the  majority  of  the  cor- 
porators should  not  appropriate  to  themselves  the  property  of  the 
minority,  and  then  use  their  own  votes  at  the  general  meeting  of 
the  corporation  to  prevent  their  being  used  by  the  corporation,  and 
consequently  in  a  case  of  that  kind  the  corporators  who  form  part  of 
the  minority  might  file  a  bill  on  their  own  behalf  to  get  back  the 
property  or  money  so  illegally  appropriated.  It  is  not  necessary 
that  the  corporation  should  absolutely  refuse  by  vote  at  the  general 
meeting,  if  it  can  be  shown  either  that  the  wrong-doer  had  command 
of  the  majority  of  the  votes,  so  that  it  would  be  absurd  to  call  the 
meeting;  or  it  can  be  shpwn  that  there  has  been  a  general  meeting 
substantially  approving  of  what  has  been  done ;  or  it  can  be  shown 
from  the  acts  of  the  corporation  as  a  corporation,  distinguished 
from  the  mere  acts  of  the  directors  of  it,  that  they  have  approved 
of  what  has  been  done,  and  have  allowed  a  long  time  to  elapse  with- 
out interfering,  so  that  they  do  not  intend  and  are  not  willing  to 
sue.  In  all  those  cases  the  same  doctrine  applies,  and  the  individual 
corporator  may  maintain  the  suit.  As  I  have  said  before,  the  rule 
is  a  general  one,  but  it  does  not  apply  to  a  case  where  the  interests 
of  justice  require  the  rule  to  be  dispensed  with.  I  do  not  intend  by 
the  observations  I  have  made  in  any  way  to  restrain  the  generality 
of  the  terms  made  use  of  by  the  learned  judge  who  decided  the  case 
of  Foss  V.  Harbottle  (2  Hare,  461).  Therefore  I  cannot  help  seeing 
it  is  quite  possible  so  to  amend  this  bill  as  to  get  rid  of  the  difficulty 
which  now  exists,  and  I  think  that  on  this  part  of  the  case  I  should 
give  leave  to  amend.  Of  course,  in  allowing  the  demurrer,  I  allow 
it  in  the  usual  form. 
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MASON  V.   HARRIS. 
(L.  R.  11  Ch.  Div.  97.    1879.) 

This  was  an  action  by  Mason  and  Carter  on  behalf  of  themselves 
and  all  the  shareholders  in  the  Hull  Central  Drapery  Company, 
Limited,  except  the  persons  named  as  defendants,  against  Harris, 
Shipstone,  Mead,  and  the  company,  to  set  aside  for  fraud  an  agree- 
ment dated  the  1st  of  May,  1877,  and  to  restrain  Harris  from  con- 
tinuing to  act  as  managing  director  of  the  company,  and  from 
negotiating  or  parting  with  any  bills  of  exchange  belonging  to  the 
company,  and  from  retaining  in  his  possession  or  using  for  his  own 
purposes  any  property  of  the  company,  and  from  transferring  or 
selling  the  vendor's  shares  in  the  company. 

The  allegations  in  the  statement  of  claim  were  to  the  following 
effect:  1  and  2.  By  an  agreement  dated  the  1st  of  May,  1877, 
between  Harris,  thereinafter  called  the  vendor,  of  the  one  part,  and 
the  plaintiff,  Mason,  Walker,  the  defendants,  Shipstone  and  Mead 
and  Hancock  and  Bainbridge,  thereinafter  called  the  promoters,  of 
the  other  part,  it  was  agreed  that  the  promoters  should  forthwith 
take  the  necessary  steps  for  forming  and  incorporating  a  limited 
company  under  the  above  name,  with  a  nominal  capital  of  £30,000 
in  3,000  £10  shares.  The  board  of  directors  to  consist  of  not  more 
than  five  and  not  less  than  three  members.  Harris  to  be  managing 
director  for  five  years  at  a  salary  of  £360  a  year,  with  such  further 
remuneration  as  therein  mentioned  if  the  dividend  exceeded  1]^  per 
cent.  Harris  agreed  to  sell  to  the  company  when  incorporated,  and 
the  promoters  agreed  that  the  company  should  purchase  upon  the 
terms  therein  mentioned,  certain  freehold  business  premises  and 
the  business  and  goods  therein  mentioned.  The  price  to  be  for  the 
freehold  £7,300;  for  the  trade  fixtures,  plant,  and  utensils,  £675, 
for  the  stock  in  trade,  £6,322;  and  for  the  goodwill,  etc.,  £3,511. 
The  sum  of  £5,000,  part  of  this  purchase-money,  was  to  be  paid  in 
1,000  shares  treated  as  paid  up  to  the  extent  of  £5  per  share.  £5,000 
more  was  to  be  paid  within  six  months  by  equal  weekly  instalments, 
and  the  balance  within  twelve  months,  each  instalment  to  be  secured 
by  a  bill  drawn  by  the  vendor  upon  and  accepted  by  the  company. 
The  unpaid  purchase-money  was  to  carry  interest  at  £5  per  cent  per 
annum,  and  the  1,000  vendor's  shares  were  not  to  be  salable  or 
transferable  by  the  vendor  till  after  the  14th  of  May,  1882.  3.  The 
company  was  registered  on  the  12th  of  June,  1877.  4,  5,  6.  The 
memorandum  stated  the  objects  of  the  company  to  be  the  purchasing 
the  above  premises  and  business  and  the  carrying  on  such  business, 
and  the  capital  to  be  £30,000  in  3,000  £10  shares.     The  articles  pro- 
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vided  that  the  vendor's  shares  should  not  be  transferable  till  after 
the  14th  of  May,  1882;  and  that  on  every  question  to  be  decided  by 
a  poll  every  member  should  have  one  vote  for  every  two  shares  up 
to  ten,  one  additional  vote  for  every  five  shares  beyond  the  first 
ten  up  to  twenty,  and  an  additional  vote  for  every  ten  shares  after 
twenty.  7.  Shortly  after  the  incorporation  of  the  company  the 
plaintiff  Carter  was  appointed  secretary,  and  is  a  holder  of  fifty- 
eight  shares.  8.  The  plaintiff  Mason  was  a  director  till  shortly 
before  the  issue  of  the  writ,  and  is  a  holder  of  twenty-five  shares. 
9,  10.  The  agreement  of  the  1st  of  May,  1877,  was  entered  into  on 
the  faith  of  representations  by  Harris  to  the  promoters  that  the 
profits  for  the  years  1875  and  1876  had  amounted  to  £3,511.  The 
agreement  between  the  parties  was  that  the  sum  to  be  paid  for 
the  goodwill  should  be  two  years'  profits,  and  £3,511  was  inserted 
in  the  agreement  as  the  price  of  the  goodwill,  on  the  vendor's 
accountant  certifying  that  the  profits  for  the  two  years  had  amounted 
to  that  sum.  11,  12.  The  company  on  its  incorporation  commenced 
business,  and  shortly  afterwards  Carter  discovered  that  the  profits 
of  the  business  in  1875  and  1876  had  been  but  a  little  over  £300 
a  year.  13,  14.  At  the  first  meeting  of  the  directors  Carter  informed 
them  of  the  last-mentioned  fact,  and  the  directors  directed  that  an  ac- 
countant should  be  employed  to  ascertain  the  actual  profit  for  1875  and 
1876,  but  no  accountant  has  been  appointed  nor  any  further  inquiry 
made  into  the  matter.  15.  Harris  made  the  representation  as  to  the 
profits  knowing  it  to  be  false.  16.  In  September,  1877,  the  com- 
pany being  in  want  of  money,  the  plaintiff  Mason  handed  some  title 
deeds  of  property  of  his  own  to  Carter  and  Harris,  that  they  might 
be  deposited  with  the  company's  bankers  to  secure  an  advance  to  the 
company.  Harris  took  the  deeds  and  deposited  them  to  secure  the 
balance  of  his  own  account.  17,  18.  On  or  about  the  17th  of  Novem- 
ber, 1877,  Harris  took  away  about  £200  cash  belonging  to  the  com- 
pany, and  about  the  same  time  one  of  his  sons  by  his  direction  took 
away  some  bills  belonging  to  the  company.  At  a  meeting  of  the 
directors  on  the  19th  of  November  Harris  admitted  that  the  money 
had  been  taken  by  him,  and  the  bills  for  him,  and  promised  to 
replace  the  cash  and  give  the  company  an  indemnity  against  the 
bills;  but  on  the  following  day  he  refused  to  give  such  indemnity 
and  still  refuses  to  do  so.  19.  Another  meeting  of  directors  was 
held  to  investigate  the  matters  in  pars.  17  and  18;  but  in  conse- 
quence of  the  conduct  of  Harris  it  had  to  be  adjourned  in  confusion. 
Subsequently,  on  the  27th  of  November,  Harris  called  in  seven  or 
eight  persons,  and  compelled  Carter  under  threats  of  personal  vio- 
lence to  hand  over  the  property  of  the  company  and  leave  the  offices. 
20.  Harris,  though  often  applied  to,  has  not  returned  the  deeds  or 
bills.  21.  Only  one  dividend  has  been  paid.'  It  was  declared  by 
the  directors  under  the  influence  of  Harris,  though  no  profits  had 
been  made.     22.    Harris  has  dealt  with  the  vendor's  shares  in  a  way 


CHAP.  XVI.]  MASON   V.    HAERIS.  733 

prejudicial  to  the  company.  23.  Harris  is  in  necessitous  circum- 
stances, and  if  allowed  to  retain  the  bills  of  exchange  will  negotiate 
them  for  his  own  private  purposes,  and  if  allowed  to  retain  his  posi- 
tion will  further  apply  the  property  of  the  company  to  his  own  use. 
"  24.  The  defendant  Shipstone  is  a  near  relative,  and  the  defendant 
Mead  a  shopman  of  the  defendant  B.  Harris,  and  relative  of  the 
defendant  Shipstone,  and  both  are  directors  of  the  defendant  com- 
pany, and  as  directors  they  have  aided  and  abetted  the  defendant 
B.  Harris  in  the  acts  thereinbefore  mentioned,  and  they  refuse  to 
take  any  steps  whatsoever  with  reference  to  such  acts,  and  they  and 
the  defendant  B.  Harris  form  a  majority  of  the  board  of  directors  of 
the  defendant  company.  25.  By  reason  of  the  1000  vendor's  shares 
which  have  been  given  to  the  defendant.  B.  Harris,  under  clause  10 
of  the  said  agreement  of  the  1st  of  May,  1877,  the  defendant  B. 
Harris  has  under  the  86th  article  of  the  said  articles  of  association 
106  votes  at  any  general  meeting  of  the  defendant  company.  26. 
Besides  the  defendant  B.  Harris  there  are  in  all  about  thirty-one 
shareholders  in  the  defendant  company,  holding  in  the  aggregate 
about  311  shares.  Out  of  the  311  shares,  however,  151  or  there- 
abouts are  held  by  relatives  or  nominees  of  the  defendant  B.  Harris, 
and  the  calls  on  such  shares  have  not  been  duly  paid  up  in  accord- 
ance with  the  articles  of  association,  and  the  holders  of  such  shares 
are  not  entitled  to  vote  at  any  general  meeting  of  the  defendant  com- 
pany. 27.  Of  the  remaining  160  shares  the  plaintiffs  and  share- 
holders agreeing  with  them  represent  over  100  shares,  and  but  for 
the  votes  of  the  defendant  B.  Harris  would  have  a  majority  of  votes 
at  a  general  meeting  of  the  defendant  company.  28.  In  consequence 
of  the  preponderating  number  of  votes  possessed  by  the  defendant  B. 
Harris  it  is  impossible  for  the  plaintiffs  or  any  shareholders  to  take 
any  steps  within  the  defendant  company  to  remedy  the  acts  of  the 
defendant  B.  Harris  hereinbefore  mentioned,  and  if  such  acts  be  not 
forthwith  remedied,  and  the  defendant  B.  Harris  removed  from  his 
office  of  managing  director,  or  restrained  from  interfering  in  the 
affairs  of  the  defendant  company,  the  said  company  will  be  ruined 
and  the  plaintiffs'  property  therein  destroyed." 

The  nature  of  the  relief  claimed  is  stated  above. 

Harris  demurred  on  the  ground  that  the  allegations  in  the  state- 
ment of  claim  did  not  show  any  cause  of  action  in  respect  whereof 
the  plaintiffs  were  entitled  to  sue,  or  to  which  effect  could  be  given 
by  the  Court  against  him,  and  further,  as  to  so  much  of  the  state- 
ment of  claim  as  sought  to  have  the  agreement  of  the  1st  of  May, 
1877,  set  aside,  that  the  plaintiffs  had  no  such  interest  therein  as 
would  entitle  them  to  sue  Harris  in  respect  thereof,  and  that  even 
if  they  ever  had  such  interest,  they  had  by  their  laches,  delay,  and 
acquiescence,  disentitled  themselves  to  the  relief  claimed,  and 
as  to  the  whole  of  the  statement  of  claim,  on  the  ground  that  the 
plaintiffs  were  not  entitled,  either  alone  or  on  behalf  of  the  share- 
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holders  or  any  of  them,  to  sue  Harris  in  respect  of  the  matters  in 
question. 

Shipstone  and  Mead  demurred  on  the  ground  that  the  facts  alleged 
in  the  statement  of  claim  did  not  show  any  cause  of  action  to  which 
effect  could  be  given  by  the  Court  as  against  them,  and  because  no 
such  relief  as  thereby  sought  could  be  given  at  the  suit  of  the  plain- 
tiffs, or  any  person  or  persons  other  than  the  company. 

The  company  put  in  a  statement  of  defence,  submitting  that  no 
such  relief  as  thereby  sought  ought  to  be  or  could  be  granted,  if  at 
all,  except  at  the  suit  of  the  company. 

The  demurrers  came  on  to  be  heard  before  Vice-Chancellor  Malins 
on  the  22d  of  January,  1879.  • 

Higgins,  Q.  C,  and  Ingle  Joyce,  for  the  demurrer  of  Harris: 
The  principal  objection  we  raise  is  that  the  company  ought  to 
have  been  the  plaintiffs  in  this  action.  In  this  respect  it  is  like 
the  case. of  MacDougall  v.  Gardiner  (1  Ch.  D,  13),  where  Lord  Jus- 
tice James  said  there  might  be  a  variety  of  things  which  a  company 
might  well  complain  of,  but  which  they  might  not  think  it  right  to 
make  the  subject  of  litigation,  and  it  was  the  company  as  a  company 
which  had  to  determine  whether  it  would  take  steps  itself  to  prevent 
the  wrong  being  done.  The  form  of  the  action  is  incorrect,  as  it  is 
brought  by  a  shareholder  on  behalf  of  himself  and  the  other  share- 
holders. That  was  held  to  be  an  improper  form  m  Gray  v.  Lewis 
(Law  Rep.  8  Ch.  1049)  where  Lord  Justice  James  said  it  was  very 
important  to  adhere  to  the  rule  in  Mozley  v.  Alston  (1  Ph.  790),  and 
Foss  V.  Harbottle  (2  Hare,  461),  by  which  the  law  was  settled  that 
when  there  is  a  corporate  body  capable  of  filing  a  bill  for  itself  to 
recover  property,  either  from  its  directors  or  of&cers,  or  from  any 
other  person,  then  that  corporate  body  is  the  proper '  plaintiff,  and 
the  only  proper  plaintiff.  The  same  principle  was  applied  in  Morris 
v.  Morris  (before  Vice-Chancellor  Hall,  January  15th,  1877).  If 
the  company  is  not  made  plaintiff,  then  it  is  the  duty  of  the  plain- 
tiff to  show  that  he  has  exhausted  all  the  means  in  his  power  of 
obtaining  a  remedy  through  the  company.  Atiuool  v.  Merryweather 
(Law  Rep.  5  Eq.  464,  n.).  We  say  further,  that  even  if  the  com- 
pany were  plaintiff  no  relief  could  be  had,  for  that  the  agreement 
sought  to  be  set  aside  was  not  an  agreement  made  with  the  company 
at  all. 

Glasse,  Q.  C,  and  Wilkinson,  in  support  of  the  bill:  Harris  hav- 
ing  got  a  majority  of  the  directors  on  ^his  side,  and  a  majority  of 
the  votes  in  his  hands,  there  must  be  a  liberty  to  sue  in  this  way, 
otherwise  a  fraud  committed  by  a  majority  of  shareholders  on  the 
minority  would  be  without  remedy.  In  the  case  of  In  re  Impe- 
rial Bank  of  China  and  Japan  (Law  Rep.  1  Ch.  339),  liberty 
was  given  to  two  dissentient  shareholders  to  take  proceedings  for 
setting  aside  a  resolution  come  to  by  the  majority  of  the  share- 
holders, and  in  Menier  v.  Hooper's  Telegraph  Works  (Law  Rep.  9 
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Ch.  350),  it  -was  held  that  the  bill  was  properly  filed  by  one  share- 
holder on  behalf  of  himself  and  the  other  shareholders,  against  the 
company;  and  this  was  also  the  form  of  action  in  Moffatt  v.  Far- 
quhar  (7  Ch.  D.  591).  But  if  the  Court  should  be  of  opinion  that  the 
company  ought  to  be  plaintiffs,  then  there  is  power  given  by  Eules 
of  Court,  1875,  Order  XVI.,  rule  2,  to  allow  the  company  to  be 
added  as  plaintiffs.  This  was  done  by  the  Master  of  the  EoUs  in 
Duckett  V.  Gover  (6  Ch.  D.  82).  As  to  the  objection  that  this  is  not 
a  contract  by  the  company,  it  was  a  contract  entered  into  on  behalf 
of  the  company  before  formation,  adopted  by  the  company  when 
formed,  and  carried  into  effect  by  the  funds  of  the  company,  so 
that  there  must  be  the  same  rights  as  if  the  company  had  originally 
been  a  party  to  it. 

Malins,  V.  C. :  — 

This  company  was  originally  promoted  by  Harris,  and  his  views 
were  carried  into  effect  by  the  formation  of  the  company,  and  by 
raising  the  money  by  calls,  and  the  company  took  the  contract  upon 
themselves.  That  was  the  point  I  decided  in  Spiller  v.  Paris  Skat- 
ing Rink  Company  (7  Ch.  D.  368),  where  I  held  that  a  company 
had  power  to  ratify  a  contvact  made  by  the  promoters  before"the 
company  was  in  existence. 

It  is  therefore  a  contract  by  Harris  to  sell,  and  hj  the  company  to 
purchase,  the  business.  The  bill  bhen  alleges  that  the  value  of  the 
profits  of  the  business  were  stated  by  Harris  to  have  been  £3,600  for 
two  years,  whereas  they  were  in  fact  only  a  little  over  £300  per 
annum,  and  that  the  larger  amount  was  stated  by  Harris  wilfully 
and  fraudulently,  knowing  it  to  be  false.  So  here  I  have  an  allega- 
tion that  these  statements  were  wilfully  and  fraudulently  made.  It 
is  the  common  case  of  a  man  selling  a  business,  and  grossly  overrat- 
ing the  value  of  it.  Then  there  is  the  charge  of  taking  away  cash 
and  bills  belonging  to  the  company.  These  are  allegations  which 
for  the  present  purpose  I  must  assume  to  be  true,  and  so  also  as  to 
the  charges  introduced  for  the  purpose  of  showing  that  the  control 
of  the  company  is  in  the  hands  of  Harris,  and  the  plaintiff  is  there- 
fore unable  to  obtain  redress.  The  claim,  therefore,  is,  that  the 
agreement  may  be  delivered  up  to  be  cancelled  on  the  ground  of 
fraud,  and  that  Harris  may  pay  back  the  money  which  he  has  fraud- 
ulently obtained,  and  an  injunction  to  restrain  Harris  from  retaining 
in  his  possession  or  using  for  his  own  purposes  any  property  of  the 
company. 

Now  \ipon  the  allegations  in  this  claim,  if  they  turn  out  to  be  true, 
it  is  clear  that  Harris  will  be  bound  to  pay  back  every  farthing  he 
received  under  the  contract  he  has  obtained,  because  he  has  obtained 
the  money,  according  to  these  allegations,  under  false  representa- 
tions, and  if  he  has  to  pay  back  the  money,  it  will  be  to  the  com- 
pany. I  think  in  all  such  cases  it  is  better  that  the  company  should 
be  the  plaintiffs,  unless  there  are  any  special  grounds  making  such  a 
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course  improper,  as  for  instance,  where  tlierb  is  a  majority  overbear- 
ing the  minority.  That  was  the  case  in  Atwool  v.  Merryweather 
(Law  Rep.  6  Eq.  464,  n.),  and  so  again  in  Menier  v.  Hooper's  Tele- 
(jraph  Works  (Law  Eep.  9  Ch.  350),  where  the  majority  of  a  com- 
pany proposed  to  benefit  themselves  at  the  expense  of  the  minority; 
there  the  Court  held  that  the  bill  was  rightly  filed  by  one  shareholder 
on  behalf  of  the  others  against  the  company. 

Now,  if  it  were  necessary  to  decide  the  case,  I  should  come  to  the 
conclusion  that  the  plaintiffs  are  entitled  to  sustain  the  action.  It 
does  not  come  within  those  cases  in  which  individual  shareholders 
can  sue  instead  of  using  the  name  of  the  company,  and  before 
Duckett  V.  Gover  (6  Ch.  D.  82)  was  cited,  I  suggested  that  it  would 
be  better  to  have  the  name  of  the  company  used,  in  order  to  have  the 
real  question  decided.  That  would,  I  thought,  be  the  most  reasona- 
ble course,  but  I  have  been  referred  to  that  case  of  Duckett  v.  Gover. 
There  the  case  was  that  a  shareholder  brought  an  action  on  behalf  of 
himself  and  other  shareholders  against  the  company's  solicitors  and 
vendors,  to  set  aside  an  alleged  secret  and  fraudulent  contract,  and  to 
recover  a  large  sum  of  money  for  the  company  from  their  solicitors, 
the  company  being  joined  as  defendants  instead  of  plaintiffs.  There 
was  no  reason  alleged  why  the  company  had  been  made  defendants 
instead  of  plaintiffs,  nor  was  there  any  allegation  that  the  plaintiff 
was  unable  to  join  them  as  plaintiffs.  It  was  merely  a  mistake  in 
the  pleading,  and  the  Master  of  the  Rolls  allowed  the  demurrer,  and 
gave  leave  to  the  plaintiff  to  amend  his  writ  and  statement  of  claim 
by  adding  the  company  as  plaintiffs.  The  Master  of  the  Rolls  in 
that  case  availed  himself  of  the  power  given  to  the  Court  by  Order 
XVI.,  rule  2,  to  add  a  plaintiff  to  the  record  where  the  action  has 
been  commenced  through  a  mistake,  and  in  this  case  I  am  of  opinion 
that  it  would  be  better  that  the  company  who  have  been  defrauded 
should  be  made  plaintiffs.  This  appears  to  me  to  be  a  much  stronger 
case  than  that  which  was  before  the  Master  of  the  Rolls.  If  it  were 
necessary  to  decide  now,  I  should  overrule  the  demurrer,  but  I  think 
it  better  under  all  circumstances  to  allow  the  demurrer,  on  the 
ground  that  the  company  ought  to  be  made  plaintiffs,  and  give  the 
plaintiff  liberty,  if  he  chooses,  to  amend  the  record  by  adding 
the  company  as  plaintiffs,  and  if  the  plaintiff  does  not  amend  within 
fourteen  days,  the  action  will  be  dismissed.  I  will  follow  the  terms 
of  the  order  in  Duckett  v.  Gover,  and  as  to  costs,  they  will  be  reserved 
till  the  trial  of  the  action. 

An  order  in  the  same  terms  was  made  upon  the  other  demurrer  of 
Shipstone  and  Mead. 

The  plaintiffs  appealed.  The  appeal  was  heard  on  the  5th  of 
March. 

Glasse,  Q.  C,  and  Wilkinson,  for  the  appeal: — The  demurrers 
ought  to  be  overruled.  The  case  is  within  Atwool  v.  Merryweather 
(Law  Rep.  5  Eq.  464,  n.),  and  Menier  v.  Hooper's  Telegraph  Com- 
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pany  (Law  Eep.  9  Ch.  350).  We  cannot  sue  in  the  name  of 
the  company  when  the  majority  of  the  directors  support  Harris 
and  he  commands  a  majority  of  votes.  Duckett  v.  Gover  (6  Ch.  D. 
82)  has  no  bearing  on  the  case,  for  the  bill  there  had  no  allega- 
tions corresponding  to  paragraph  28  of  the  present  statement  of 
claim. 

[Jessel,  M.  E. ;  —  In  that  case  the  suit  was  framed  as  it  was  merely 
by  an  oversight  on  the  part  of  the  pleader.  The  company  were  in 
favor  of  the  suit.  I  gave  them  an  opportunity  of  deciding  whether 
they  would  become  plaintiffs,  and  they  determined  to  become  so.] 

Higgins,  Q.  C,  and  Ingle  Joyce,  for  the  demurrer:  The  demurrer 
of  Shipstone  and  Mead  ought  to  be  simply  allowed.  No  case  is  made 
and  no  relief  prayed  against  them. 

[Jessel,  M.  R. :  —  The  action  seeks  to  set  aside  an  agreement  to 
which  they  were  parties,  and  it  alleges  that  they  being  directors  aid 
and  abet  Harris  in  the  unlawful  acts  complained  of.] 

Then  as  to  the  form  of  suit,  we  say  that  no  relief  can  be  given 
unless  the  company  is  plaintiff,  and  we  contend  that  the  plaintiffs 
ought  to  have  used  the  name  of  the  company :  Lindley  on  Partner- 
ship (3d  ed.  p.  965).  The  Court,  under  Order  XVI.,  rule  2,  can 
order  the  company  to  be  made  plaintiff,  and  this  was  done  in  Duckett 
V.  Gover. 

[Jessel,  M.  R. :  —  The  report  is  not  as  clear  as  it  might  be  on  this 
point,  but  the  fact  is  that  I  gave  fourteen  days  to  see  whether  the 
company  would  not  authorize  their  being  -joined  as  plaintiffs,  and 
authority  was  duly  obtained.  There  was  afterwards  an  application 
to  strike  out  the  name  of  the  company  on  the  ground  that  they 
had  been  added  as  plaintiffs  without  authority.  This  application  I 
refused,  being  satisfied  that  the  company  had  duly  sanctioned  the 
step.] 

We  submit  that,  except  in  cases  relating  to  proceedings  ultra  vires, 
an  action  cannot  be  commenced  by  shareholders  without  giving  the 
company  an  opportunity  of  deciding  whether  it  will  sue.  A  poll 
might  be  taken,  and  if  a  majority  of  shareholders,  exclusive  of  those 
under  the  control  of  the  fraudulent  persons,  are  in  favor  of  the 
action,  it  may  safely  be  commenced  in  the  name  of  the  company. 
Lindley  on  Partnership  (3d  ed.)  p.  965. 

[James,  L.  J. :  —  That  is  trying  the  question  of  fraud  as  a  prelimi- 
nary step  for  ascertaining  the  frame  of  the  action  in  which  it  is  to 
be  tried.] 

Pender  v.  Lushington  (6  Ch.  D.  70)  supports  the  view  that  the 

plaintiffs  could  have  used  the  name  of  the  company. 

Jessel,  M.  E.  :  — 

It  is  impossible  on  reading  the  judgment  of  the  Vice-Chancellor 

not  to  see  that  he  would  have  decided  in  favor  of  the  plaintiffs  if  he 

had  not  thought  himself  compelled  by  a  technical  rule  to  decide 

against  them.     The  question  is  whether  he  was  so  compelled.     I 

voT,.  I,-— 47 
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think  that  he  was  not,  and  T  think  that  his  conclusion  in  favor  of 
the  plaintiffs  on  the  merits  was  correct.  The  rules  applicable  to  the 
case  are  so  well  expressed  in  MacDougall  v.  Gardiner  (1  Ch.  D.  13), 
that  I  will  not  attempt  to  improve  upon  them.  As  a  general  rule 
the  company  must  sue  in  respect  of  a  claim  of  this  nature,  but  gen- 
eral rules  have  their  exceptions,  and  one  exception  to  the  rule  requir- 
ing the  company  to  be  plaintiff  is,  that  where  a  fraud  is  committed 
by  persons  who  can  command  a  majority  of  votes,  the  minority  can 
sue.  The  reason  is  plain,  as  unless  such  an  exception  were  allowed 
it  would  be  in  the  power  of  a  majority  to  defraud  the  minority  with 
impunity.  If  the  majority  were  to  make  a  fraudulent  sale  and  put 
the  money  into  their  own  pockets,  would  it  be  reasonable  to  say  that 
the  majority  could  coniirm  the  sale?  That  the  Court  can  in  such  a 
case  interfere  at  the  suit  of  the  minority  is  established  by  Atwool  v. 
Merryweatlier  (Law  Eep.  5  Eq.  464,  n.)  and  MeniirY.  Hooper'' s  Tele- 
graph Company  (Law  Rep.  9  Ch.  350).  Here  it  is  alleged  that 
Harris,  by  means  of  fraudulent  misrepresentations,  sold  property  to 
the  promoters  of  the  company  at  a  great  overvalue,  and  received 
money  which  ought  to  be  repaid  to  the  company  even  if  the  transac- 
tion is  affirmed.  It  appears  from  paragraph  24  that  Harris  has 
obtained  such  influence  over  the  directors  that  a  majority  side  with 
him,  and  will  not  do  anything  to  remedy  the  wrong  complained  of. 
It  further  appears  from  paragraphs  25,  26,  27,  and  28,  that  Harris 
holds  such  a  number  of  shares  that  he  can  outvote  those  who  wish 
the  sale  set  aside.  By  reason,  therefore,  of  his  influence  with  the 
directors  and  his  number  of  votes  he  has  the  sole  control  of  the  com- 
pany. The  case  is  precisely  within  the  rules  laid  down  by  Lord 
Justice  James  in  Menier  v.  Hooper's  Telegraph  Company  (Law  Eep. 
9  Ch.  350).  Is  it  reasonahle  to  say  to  a  minority  of  shareholders 
who  are  defrauded  by  the  majority  that  they  must  apply  to  the  com- 
pany to  institute  proceedings?  Even  independently  of  the  author- 
ities I  should  be  prepared  to  say  no.  Facts  are  alleged  which  show 
it  to  be  impossible  to  get  the  company  to  impeach  the  acts  com- 
plained of.  On  demurrer  the  truth  of  these  allegations  is  admitted, 
and  a  demurrer  on  the  ground  that  the  suit  is  not  in  proper  form 
cannot  be  sustained. 

There  is  a  minor  point  as  regards  the  demurrer  by  Shipstone  and 
Mead,  and  as  to  them  it  would  have  been  better  if  the  statement  of 
claim"  had  been  more  definite.  They  are  stated  to  have  been  direc- 
tors ;  it  is  not  alleged  in  so  many  words,  but  must  be  taken  to  have 
been  the  case,  that  they  were  directors  from  the  first.  It  is  stated 
that  the  directors  declared  a  dividend  although  no  profits  had  been 
made.  It  is  argued  that  they  may  have  paid  it  out  of  their  own 
pockets,  and  not  out  of  the  capital  of  the  company,  but  that  is  not  a 
natural  reading  of  the  statement.  Then  the  24th  paragraph  states 
that  Shipstone  and  Mead  have  aided  and  abetted  Harris  in  the  acts 
hereinbefore  mentioned.     That  refers  to  all   the  acts  before  men- 
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tioned,  and  taking  it  most  strictly  against  the  pleader,  it  sufficiently 
refers  to  the  declaration  of  a  dividend.  Then  it  goes  on  to  allege 
that  "  they  refuse  to  take  any  steps  whatever  with  reference  to  such 
acts."  There  is  enough  alleged  against  them  to  make  them  at  all 
events  liable  to  the  costs  of  the  action,  and  their  demurrer  cannot 
be  allowed. 

James,  L.  J. :  — 

I  am  of  the  same  opinion.  No  judge  has  ever  laid  down  more 
strongly  than  I  the  rule  that  in  general  in  these  cases  the  company 
must  be  the  plaintiff.  But  an  exception  to  that  rule  was  established 
by  Atwool  V.  Merryweather  (Law  Eep.  5  Eq.  464,  n.),  and  this  case 
is  within  it. 

It  has  been  suggested  that  the  Court  has  some  means  of  directing 
a  meeting  to  be  called  in  which  the  corrupt  shareholders  shall  not 
be  able  to  vote.  If  the  Court  had  any  such  power  that  mode  of  pro- 
ceeding might  furnish  the  best  remedy  in  cases  of  this  nature,  but  I 
cannot  see  how  any  directions  for  holding  such  a  meeting  could  be 
given. 

Mead  and  Shipstone  are  directors  of  the  company,  and  are  parties 
to  the  instrument  which  it  is  sought  to  set  aside,  and  those  circum- 
stances alone  might  make  them  proper  parties  to  the  action.  But 
there  is  also  an  allegation  that  they  are  aiding  and  abetting  Harris, 
and  their  doing  so  is  one  reason  why  the  action  cannot  be  brought  in 
the  name  of  the  company.  I  am,  therefore,  of  opinion  that  their 
demurrer  cannot  be  sustained. 

Bramwell,  L.  J. :  — 

I  am  of  the  same  opinion. 


DODGE  V.  WOOLSEY. 
(18  Howard  (U.  S.)  331.     1855.) 

Me.  Justice  Wayne  delivered  the  opinion  of  the  court :  — 

It  must  often  happen,  under  such  a  government  as  that  of  the 
United  States,  that  constitutional  questions  will  be  brought  to  this 
court  for  decision,  demanding  extended  investigation  and  its  most 
careful  judgment. 

This  is  one  of  that  kind;  but  fortunately  it  involves  no  new  prin- 
ciples, nor  any  assertion  of  judicial  action  which  has  not  been 
repeatedly  declared  to  be  within  the  constitutional  and  legislative 
jurisdiction  of  the  courts  of  the  United  States,  and  by  way  of  appeal 
or  by  writ  of  error,  as  the  case  may  be,  within  that  of  the  Supreme 
Court. 

It  is  a  suit  in  chancery,  which  was  brought  by  John  M.  Woolsey, 
in  the  circuit  court  of  the  United  States,  for  the  district  of  Ohio, 
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seeking  to  enjoin  the  collection  of  a  tax  assessed  by  the  State  of 
Ohio  on  the  Commercial  Branch  Bank  of  Cleveland,  a  branch  of  the 
.State  Bank  of  Ohio.  He  makes  George  C.  Dodge,  the  tax  collector, 
the  directors  of  the  bank,  and  the  bank  itself,  defendants. 

Woolsey  avers  that  he  is  a  citizen  of  the  State  of  Connecticut,  that 
he  is  the  owner  of  thirty  shares  in  the  Branch  Bank  of  Cleveland, 
that  Dodge  and  the  other  defendants  are  all  citizens  of  the  State  of 
Ohio,  and  that  the  Commercial  Bank  of  Cleveland  is  a  corporation, 
and  was  made  such,  as  a  branch  of  the  State  Bank  of  Ohio,  by  an  act 
of  the  General  Assembly  of  that  State,  passed  the  24th  of  February, 
1845,  entitled,  "An  act  to  incorporate  the  State  Bank  of  Ohio  and 
other  banking  companies."  He  alleges  that  the  Commercial  Bank 
has  in  all  things  complied  with  the  requirements  of  its  charter,  and 
that,  by  the  60th  section  of  the  act,  it  is  declared  that  each  banking 
company  organized  under  it  a.nd  complying  with  its  provisions,  shall, 
semi-annually,  on  the  1st  of  May  and  1st  of  November  of  each  year, 
those  being  the  days  for  declaring  dividends,  set  off  to  the  State  of 
Ohio  six  per  cent  on  the  profits,  deducting  therefrom  the  expenses 
and  ascertained  losses  of  the  company,  for  six  months  next  preced- 
ing each  dividend  day;  and  that  the  sums  so  set  off  shall  be  in  lieu 
of  all  taxes  to  which  said  company,  or  the  stockholders  thereof,  on 
account  of  stock  owned  therein,  would  otherwise  be  subject;  and 
that  the  cashier  of  such  company  shall,  within  ten  days  thereafter, 
inform  the  auditor  of  the  State  of  Ohio  of  the  amount  set  off,  and 
shall  pay  the  same  to  the  treasurer  of  the  State  on  the  order  of  the 
auditor. 

It  is  averred  that  the  Bank  of  Cleveland  had  at  all  times  complied 
with  the  requirements  of  the  act.  That,  in  the  year  1853,  it  set  off 
to  the  State  six  per  cent  on  the  two  semi-annual  dividends  which  had 
been  made  in  that  year,  on  the  first  day  of  May  and  the  first  day  of 
November,  which  amounted  in  the  aggregate  to  the  sum  of  $3,206.65. 
That  the  same  had  been  notified  to  the  auditor,  and  that  the  bank 
had  always  been  ready  to  pay  the  same  when  demanded.  The  com- 
plainant then  avers,  that  three  years  before  bringing  his  suit,  having 
full  confidence  that  the  State  of  Ohio  would  observe  good  faith 
towards  the  bank  in  respect  to  its  franchises  and  privileges  con- 
ferred upon  it  by  the  act  of  incorporation,  and  that  it  would  adhere 
with  fidelity  to  the  rule  of  taxation  provided  for  in  the  charter,  he 
had  purchased  thirty  shares  of  the  capital  stock  of  the  bank,  and 
that  he  was  then  the  owner  of  the  same.  He  further  states,  after  he 
had  made  such  purchases,  that  on  the  17th  of  June,  1851,  a  draft  of 
a  new  constitution  had  been  submitted  to  the  electors  of  the  State 
for  their  acceptance  or  rejection,  which,  if  accepted  by  a  majority  of 
the  electors  who  should  vote,  was  to  take  effect  as  the  con.stitution 
of  tjie  State,  on  the  1st  of  September,  1851.  It  is  admitted  that  it 
was  accepted,  that  it  became  and  now  is  the  constitution  of  the  State 
of  Ohio.     It  is  provided  in  sections  two  and  three  of  the  12th  article 
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of  that  constitution,  that  laws  shall  be  passed,  taxing  by  an  uniform 
rule,  all  moneys,  credits,  investments  in  bonds,  stock,  joint-stock 
companies,  or  otherwise;  and  that  the  General  Assembly  shall  pro- 
vide by  law  for  taxing  the  notes  and  bills  discounted  or  purchased, 
money  loaned,  and  all  other  property,  effects,  or  dues  whatever, 
without  deduction,  of  all  banks  now  existing,  or  hereafter  created, 
and  of  all  bankers,  so  that  all  property  employed  in  banking  shall 
always  bear  a  burden  of  taxation  equal  to  that  imposed  on  the  prop- 
erty of  individuals.  And  in  the  4th  section  of  the  13th  article  of 
the  constitution  of  1851,  it  is  further  declared,  that  the  property 
of  corporations  now  existing,  or  hereafter  created,  shall  be  subject 
to  taxation,  as  the  property  of  individuals. 

It  appears  also  by  the  bill,  that  the  General  Assembly  of  the  State 
of  Ohio  passed  an  act  on  the  13th  of  April,  1852,  for  the  assessment 
and  taxation  of  all  property  in  the  State,  and  for  levying  taxes  on 
the  same  according  to  its  true  value  in  money,  in  which  it  is  declared 
to  be  the  duty  of  the  president  and  cashier  of  every  bank,  or  bank- 
ing company,  that  shall  have  been,  or  may  hereafter  be,  incorpo- 
rated by  the  laws  of  the  State,  and  having  the  right  to  issue  bills 
for  circulation  as  money,  to  make  and  return,  under  oath,  to  the 
auditor  of  the  county  in  which  such  banks  may  be,  in  the  month  of 
May,  annually,  a  written  statement  containing,  first,  the  average 
amount  of  notes  and  bills  discounted  or  purchased,  which  amount 
shall  include  all  the  loans  or  discounts,  whether  originally  made,  or 
renewed  during  the  year,  or  at  any  time  previous;  whether  made 
on  bills  of  exchange,  notes,  bonds,  mortgages,  or  other  evidence  of 
indebtedness,  at  their  actual  cost  value  in  money;  whether  due  pre- 
vious to,  during,  or  after  the  period  aforesaid,  and  on  which  said 
banking  company  has,  at  any  time,  recovered  or  received,  or  is 
entitled  to  receive,  any  profit  or  other  consideration  whatever, 
either  in  the  shape  of  interest,  discount,  exchange,  or  otherwise; 
and  secondly,  the  average  amount  of  all  other  moneys,  effects,  or 
dues  of  every  description,  belonging  to  such  bank  or  banking  com- 
pany, loaned,  invested,  or  otherwise  used  or  employed,  with  a  view 
to  profit,  or  upon  which  such  bank  or  banking  company  receives,  or 
is  entitled  to  receive,  interest. 

The  act  then  makes  it  the  duty  of  the  auditors,  in  the  counties  in 
which  a  bank  or  banking  companies  may  be,  to  receive  from  them 
returns  of  notes  and  bills  discounted,  and  all  other  moneys  and  ef- 
fects or  dues,  as  provided  for  in  the  19th  section  of  the  act,  to  enter 
the  same  for  taxation  upon  the  grand  duplicate  of  the  property  of 
the  county,  and  upon  the  city  duplicate  for  city  taxes,  in  cases 
where  the  city  tax  is  not  returned  upon  the  grand  duplicate,  but  is 
collected  by  city  officers;  which  amounts  so  returned  and  entered 
shall  be  taxed  for  the  same  purposes  and  to  the  same  extent  that 
personal  property  is  or  may  be  taxed  in  the  place  where  such  bank 
or  banking  company  is  situated.     It  is  then  averred  that  the  presi- 


742  DODGE   V.    WOOLSEY.  [CHAP.  XVI. 

dent  and  cashier  of  the  Commercial  Bank  of  Cleveland,  fearing  the 
penalty  imposed  by  the  act  for  a  refusal  or  neglect  to  make  a  return 
according  to  the  act,  did,  in  the  month  of  May,  in  the  year  1852, 
make  a  return,  protesting  against  the  right  of  the  State  to  assess  a 
tax  upon  the  bank,  other  than  that  which  was  provided  for  in  the 
charter  of  its  incorporation,  of  the  24th  of  February,  1845.  But  it 
appears  that  the  return  so  coerced  from  the  president  and  direetoi's 
of  the  bank  had  been  assessed  by  the  auditor,  for  the  tax  of  1862, 
at  $10,197.55,  exceeding  by  $7,526.72  the  amount  of  tax  for  which 
the  bank  was  liable  under  its  charter,  which  George  0.  Dodge,  as  col- 
lector of  taxes,  seized  and  collected  by  distress  on  its  moneys.  It  is 
also  shown  by  the  bill,  that  there  has  been  another  entry  of  taxation 
against  the  bank  for  the  jrear  1853,  of  $14,771.87,  exceeding  the  sum 
to  which  it  is  liable  under  its  charter  by  f  11,665.22  for  that  year. 

It  is  against  the  collection  of  this  tax  that  John  M.  Woolsey,  as  a 
stockholder  in  the  bank,  has  brought  this  suit,  claiming  an  exemp- 
tion from  it  as  a  stockholder,  upon  the  ground  that  the  act  of  the 
General  Assembly  of  the  State  of  Ohio,  and  the  tax  assessed  under  it 
upon  the  bank,  are  in  violation  of  the  10th  section  of  the  1st  article 
of  the  Constitution  of  the  United  States,  which  declares  that  no  State 
shall  pass  any  law  impairing  the  obligation  of  contracts.  And  he 
seeks  the  aid  of  the  circuit  court  to  enjoin  Dodge,  the  defendant, 
from  collecting  the  same  from  the  bank,  as  collector  of  taxes,  as  he 
had  threatened  to  do  by,  distress,  and  as  he  had  done  for  the  assessed 
tax  for  the  year  1852. 

The  complainant  gives  a  further  aspect  to  his  suit  which  it  is  also 
proper  to  notice.  It  is,  if  the  taxes  are  permitted  to  be  assessed  and 
collected  from  the  bank,  under  the  act  of  the  13th  of  April,  1852,  it 
will  virtually  destroy  and  annul  the  contract  between  the  State  and 
the  bank,  in  respect  to  the  tax  which  the  State  imposed  upon  it  by 
the  charter  of  its  incorporation,  in  lieu  of  all  other  taxes  upon  the 
bank  or  the  stockholders  thereof,  on  account  of  stock  owned  therein; 
that  his  stock  will  be  thereby  lessened  in  value,  his  dividends  dimin- 
ished; and  that  the  tax  is  so  onerous  upon  the  bank  that  it  will 
compel  a  suspension  and  final  cessation  of  its  business.  He  finally 
declares  that  as  a  stockholder,  on  his  own  behalf,  he  had  requested  the 
directors  of  the  bank  to  take  measures,  by  suit  or  otherwise,  to  assert 
the  franchises  of  the  bank  against  the  collection  of  what  he  believes 
to  be  an  unconstitutional  tax,  and  that  they  had  refused  to  do  so. 

To  this  bill  the  defendant,  George  C.  Dodge,  filed  an  answer. 
The  other  defendants  did  not  answer.  He  admits  the  material 
allegations  of  the  bill,  except  the  allegation  that  the  tax  law  of 
April  13,  1852,  is  unconstitutional;  says  that  the  act  is  in  con' 
formity  with  the  constitution  of  Ohio,  which  took  effect  September 
1,  1851,  and  that  it  is  in  harmony  with  the  Constitution  of  the 
United  States.  He  denies  that  any  application  was  made  by  Wool' 
sey  to  the  directors  of  the  bank,  to  take  measures,  by  suit  or  other- 
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wise,  to  preTent  the  collection  of  the  tax,  and  insists  that  this 
averment  was  inserted  merely  for  the  purpose  of  giving  color  to  a 
proceeding  in  chancery.  That  the  complainant  would  not  have  sus- 
tained an  irreparable  injury  even  if  he  had,  as  treasurer,  proceeded 
to  distrain  for  the  tax ;  for  that  the  bank  would  have  had  a  remedy 
at  law  against  him  for  all  damages  which  might  have  been  sustained 
in  consequence  of  such  distress,  as  he  is  worth,  at  a  reasonable  esti- 
mate, eighty  thousand  dollars  after  the  payment  of  all  his  debts. 
And  he  insists  that  the  complainant  had  not  exhibited  such  a  case  as 
entitled  him  to  the  interposition  of  a  court  of  equity.  To  this  answer 
a  general  replication  was  filed.  But  it  was  agreed  by  the  counsel  in 
the  cause,  that  the  complainant  had  by  his  attorney  addressed  a 
letter  to  the  Commercial  Bank  of  Cleveland,  to  instittite  proper  pro- 
ceedings to  prevent  the  collection  of  the  tax  by  Dodge,  in  the  same 
manner  as  has  been  done  by  the  attorney  of  a  stockholder  in  the 
Canal  Bank  of  Cleveland,  for  a  tax  assessed  upon  it  under  the  same 
act,  and  that  the  action  of  the  board  of  the  Commercial  Bank,  in 
answer  to  Woolsey's  application,  was  the  same  as  had  been  given 
by  the  directors  of  the  Canal  Bank.  That  resolution  was  in  these 
words :  "  Resolved,  that  we  fully  concur  in  the  views  expressed  in 
said  letter  as  to  the  illegality  of  the  tax  therein  named,  and  believe 
it  to  be  in  no  way  binding  upon  the  bank ;  but,  in  consideration  of 
the  many  obstacles  in  the  way  of  testing  the  law  in  the  courts  of  the 
State,  we  cannot  consent  to  take  the  action  which  we  are  called  upon 
to  take,  but  must  leave  the  said  Kleman  to  pursue  such  measures  as 
he  may  deem  best  in  the  premises." 

Upon  the  foregoing  pleadings  and  admission,  the  circuit  court 
rendered  a  final  decree  for  the  complainant,  perpetually  enjoining 
the  treasurer  against  the  collection  of  the  tax,  under  the  Act  of  the 
13th  of  February,  1852,  and  subjecting  the  defendant,  Dodge,  to  the 
payment  of  the  costs  of  the  suit.  From  that  decision  the  defendant, 
Dodge,  has  appealed  to  this  court. 

His  counsel  have  relied  upon  the  following  points  to  sustain  the 
appeal :  — 

1.  The  complainant  does  not  show  himself  to  be  entitled  to  relief 
in  a  court  of  chancery,  because  the  charter  of  the  bank  provides,  that 
its  a;ffairs  shall  be  managed  by  a  board  of  directors,  and  that  they  are 
not  amenable  to  the  stockholders  for  an  error  of  judgment  merely. 
And  that  in  order  to  make  them  so,  it  should  have  been  averred  that 
they  were  in  collusion  with  the  tax-collector  in  their  refusal  to  take 
legal  steps  to  test  the  validity  of  the  tax. 

2.  It  was  urged  that  this  suit  had  been  improperly  brought  in  the 
circuit  court  of  the  United  States  for  the  district  of  Ohio,  because  it 
is  a  contrivance  to  create  a  jurisdiction,  where  none  fairly  exists,  by 
substituting  an  individual  stockholder  in  place  of  the  Commercial 
Bank  as  complainant  and  making  the  directors  defendants;  the 
stockholder  being   made   complainant,   because   he    is   a   citizen  of 
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the  State  of  Connecticut,  and  the  directors  being  made  defendants 
to  give  countenance  to  his  suit. 

3.  It  was  said,  if  the  foregoing  points  were  not  available  to  defeat 
the  action,  that  it  might  be  contended  that  the  defendant  was  in  the 
discharge  of  his  ofiScial  duty  when  interrupted  by  the  mandate  of 
the  circuit  court,  and  that  the  tax  had  been  properly  assessed  by  a 
law  of  the  State,  in  conformity  with  its  constitution  of  the  1st  of 
September,  1851. 

We  will  consider  the  points  in  their  order.  The  first  comprehends 
two  propositions,  namely :  that  courts  of  equity  have  no  jurisdiction 
over  corporations,  as  such,  at  the  suit  of  a  stockholder  for  violations 
of  charters,  and  none  for  the  errors  of  judgment  of  those  who  man- 
age their  business  ordinarily. 

There  has  been  a  conflict  of  judicial  authority  in  both.  Still,  it 
has  been  found  necessary,  for  prevention  of  injuries  for  which  com- 
mon-law courts  were  inadequate,  to  entertain  in  equity  such  a  juris- 
diction in  the  progressive  development  of  the  powers  and  effects  of 
private  corporations  upon  all  the  business  and  interests  of  society. 

It  is  now  no  longer  doubted,  either  in  England  or  the  United  _ 
States,  that  courts  of  equity,  in  both,  have  a  jurisdiction  over  cor- 
porations, at  the  instance  of  one  or  more  of  their  members,  to  apply 
preventive  remedies  by  injunction,  to  restrain  those  who  administer 
them  from  doing  acts  which  would  amount  to  a  violation  of  charters, 
or  to  prevent  any  misapplication  of  their  capitals  or  profits,  which 
might  result  in  lessening  the  dividends  of  stockholders,  or  the  value 
of  their  shares,  as  either  may  be  protected  by  the  franchises  of  a 
corporation,  if  the  acts  intended  to  be  done  create  what  is  in  the 
law  denominated  a  breach  of  trust.  And  the  jurisdiction  extends  to 
inquire  into,  and  to  enjoin,  as  the  case  may  require  that  to  be  done, 
any  proceedings  by  individuals,  in  whatever  character  they  may  pro- 
fess to  act,  if  the  subject  of  complaint  is  an  imputed  violation  of  a 
corporate  franchise,  or  the  denial  of  a  right  growing  out  of  it,  for 
which  there  is  not  an  adequate  remedy  at  law.  Cunliffe  v.  Man- 
chester and  Bolton  Canal  Company  (2  Russ.  &  Mylne  Ch.  R.  480,  n.) ; 
Ware  v.  Grand  Junction  Water  Company  (2  Russ.  &  Mylne,  470) ; 
Bagshaw  v.  Eastern  Counties  Railway  Company  (7  Hare  Gh.  R.  114) ; 
Angell  &  Ames,  4th  ed.  424,  and  the  other  cases  there  cited. 

It  was  ruled  in  the  case  of  Cunliffe  v.  The  Manchester  and  Bolton 
Canal  Company  (2  Russ.  &  Mylne  Ch.  R.  481),  that  where  the  legal 
remedy  against  a  corporation  is  inadequate,  a  court  of  equity  will 
interfere,  and  that  there  were  cases  in  which  a  bill  in  equity  will 
lie  against  a  corporation  by  one  of  its  members.  "It  is  a  breach  of 
trust  towards  a  shareholder  in  a  joint-stock  incorporated  company, 
established  for  certain  definite  purposes  prescribed  by  its  charter,  if 
the  funds  or  credit  of  the  company  are,  without  his  consent,  diverted 
from  such  purpose,  thougb  the  misapplication  be  sanctioned  by  the 
votes  of  a  majority;   and,  therefore,  he  may  file  a  bill  in  equity 


CHAP.  XVI.]  DODGE   V.    WOOLSEY.  745 

against  the  company  in  his  own  behalf,  to  restrain  the  company  by 
injunction  from  any  such  diversion  or  misapplication."  In  the  case 
of  Ware  v.  Grand  Junction  Water  Company  (2  Eussell  &  Mylne),  a 
bill  filed  by  a  member  of  the  company  against  it,  Lord  Brougham 
said:  "It  is  said  this  is  an  attempt  on  the  part  of  the  company  to 
do  acts  which  they  are  not  empowered  to  do  by  the  acts  of  Parlia- 
ment," meaning  the  charter  of  the  company;  "so  far  I  restrain  them 
by  an  injunction."  "Indeed,  an  investment  in  the  stock  of  a  cor- 
poration must,  by  every  one,  be  considered  a  wild  speculation,  if  it 
exposed  the  owners  of  the  stock  to  all  sorts  of  risk  in  support  of 
plausible  projects  not  set  forth  and  authorized  by  the  act  of  incor- 
poration, and  which  may  possibly  lead  to  extraordinary  losses." 
The  same  jurisdiction  was  invoked  and  applied  in  the  case  of  Bag- 
shaw  V.  The  Eastern  Counties  Railway  Company ;  so,  also,  in 
Coleman  v.  fhe  Same  Company  (10  Beavan's  Ch.  Reports,  1).  It 
appeared  in  that  case  that  the  directors  of  the  company,  for  the 
purpose  of  increasing  their  traffic,  proposed  to  guarantee  certain 
profits,  and  to  secure  the  capital  of  an  intended  steam-packet  com- 
pany, which  was  to  act  in  connection  with  the  railway.  It  was 
held,  such  a  transaction  was  not  within  the  scope  of  their  powers, 
and  they  were  restrained  by  injunction.  And  in  the  second  place, 
that  in  such  a  case  one  of  the  shareholders  in  the  railway  company 
was  entitled  to  sue  in  behalf  of  himself  and  all  the  other  share- 
holders, except  the  directors,  who  were  defendants,  although  some 
of  the  shareholders  had  taken  shares  in  the  steam-packet  company. 
It  was  contended  in  this  case  that  the  corporation  might  pledge 
without  limit  the  funds  of  the  company  for  the  encouragement  of 
other  transactions,  however  various  and  extensive,  provided  the 
object  of  that  liability  was  to  increase  the  traffic  upon  the  rail- 
way, and  thereby  increase  the  traffic  to  the  shareholders.  But  the 
Master  of  the  EoUs,  Lord  Langdale,  said,  "There  is  no  authority 
for  anything  of  that  kind." 

But  further,  it  is  not  only  illegal  for  a  corporation  to  apply  its 
capital  to  objects  not  contemplated  by  its  charter,  but  also  to  apply 
its  profits.  And  therefore  a  shareholder  may  maintain  a  bill  in 
equity  against  the  directors  and  compel  the  company  to  refund  any 
of  the  profits  thus  improperly  applied.  It  is  an  improper  applica- 
tion for  a  railway  company  to  invest  the  profits  of  the  company  in 
the  purchase  of  shares  in  another  company.  The  dividend,  says 
Lord  Langdale,  in  Solamons  v.  Laing,  14  Jurist  for  December,  J850, 
which  belongs  to  the  shareholders,  and  is  divisible  among  them,  may 
be  applied  severally  as  their  own  property ;  but  the  company  itself 
or  the  directors,  or  any  number  of  shareholders,  at  a  meeting  or 
otherwise,  have  no  right  to  dispose  of  his  shares  of  the  general  divi- 
dends, which  belong  to  the  particular  shareholder,  in  any  manner 
contrary  to  the  will,  or  without  the  consent  or  authority  of  that 
particular  shareholder. 


746  DODGE   V.    WOOLSEY.  [CHAP.  XVI. 

We  do  not  mean  to  say  that  the  jurisdiction  in  equity  over  cor- 
porations at  the  suit  of  a  shareholder  has  not  been  contested.  The 
cases  cited  in  this  argument  show  it  to  have  been  otherwise;  but 
when  the  case  of  Hodges  v.  The  New  England  Screw  Company  et  al. 
was  cited  against  it,  (we  may  say  the  best  argued  and  judicially 
considered  case  which  we  know  upon  the  point,  both  upon  the  origi- 
nal hearing  and  rehearing  of  that  cause),  the  counsel  could  not 
have  been  aware  of  the  fact  that,  upon  the  rehearing  of  it,  the 
learned  court,  which  had  decided  that  courts  of  equity  have  no 
jurisdiction  over  corporations  as  such  at  the  suit  of  a  stockholder 
for  violations  of  charter,  reviewed  and  recalled  that  conclusion. 
The  language  of  the  court  is :  "  We  have  thought  it  our  duty  to 
review  in  this  general  form  this  new  and  unsettled  jurisdiction,  and 
to  say,  in  view  of  the  novelty  and  importance  of  the  subject,  and  the 
additional  light  which  has  been  thrown  upon  it  since  the  trial',  we 
consider  the  jurisdiction  of  this  court  over  corporations  for  breaches 
of  charter,  at  the  suit  of  shareholders,  and  how  far  it  shall  be  ex- 
tended, and  subject  to  what  limits,  is  still  an  open  question  in  this 
court."  1  Ehode  Island  Eeports,  312,  — rehearing  of  tlie  case  Sep- 
tember term,  1853. 

The  result  of  the  cases  is  well  stated  in  Angell  &  Ames,  para- 
graphs 391,  393.  "In  cases  where  the  legal  remedy  against  a  cor- 
poration is  inadequate,  a  court  of  equity  will  interfere,  is  well 
ssttled,  and  there  are  cases  in  which  a  bill  in  equity  will  lie 
against  a  corporation  by  one  of  its  members."  "Though  the  result 
of  the  authorities  clearly  is,  that  in  a  corporation,  when  acting 
within  the  scope  of  and  in  obedience  to  the  provisions  of  its  con- 
stitution, the  will  of  the  majority,  duly  expressed  at  a  legally  consti- 
tuted meeting,  must  govern;  yet  beyond  the  limits  of  the  act  of 
incorporation  the  will  of  the  majority  cannot  make  an  act  valid;  and 
the  powers  of  a  court  of  equity  may  be  put  in  motion  at  the  instance 
of  a  single  shareholder,  if  he  can  show  that  the  corporation  are 
employing  their  statutory  powers  for  the  accomplishment  of  pur- 
poses not  within  the  scope  of  their  institution.  Yet  it  is  to  be 
observed,  that  there  is  an  important  distinction  between  this  class 
of  cases  and  those  in  which  there  is  no  breach  of  trust,  but  only 
error  and  misapprehension,  or  simple  negligence  on  the  part  of  the 
directors." 

We  have  then  the  rule  and  its  limitation.  It  is  contended  that 
this  case  is  within  the  limitation;  or  that  the  directors  of  the  Com- 
mercial Bank  of  Cleveland,  in  their  action  in  respect  to  the  tax 
assessed  upon  it,  under  the  Act  of  April  18,  1852,  and  in  their  refusal 
to  take  proper  measures  for  testing  its  validity,  have  committed  an 
"error  of  judgment  merely." 

It  is  obvious,  from  the  rule,  that  the  circumstances  of  each  case 
must  determine  the  jurisdiction  of  a  court  of  equity  to  give  the 
relief  sought;   that  the  pleadings   must   be  relied  uoon  to  collect 
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what  they  are,  —  to  ascertain  in  what  character  and  to  what  end  a 
shareholder  invokes  the  interposition  of  a  court  of  equity,  on 
account  of  the  mismanagement  of  a  board  of  directors,  whether 
such  acts  are  out  of  or  beyond  the  limits  of  the  act  of  incorporation, 
either  of  commission  contrary  thereto,  or  of  negligence  in  not  doing 
what  it  may  be  their  chartered  duty  to  do. 

This  brings  us  to  the  inquiry,  as  to  what  the  directors  have  done 
in  this  case,  and  what  they  refused  to  do,  upon  the  aj)plication  of 
their  co-corporator,  John  M.  Woolsey.  After  a  full  statement  of 
his  case,  comprehending  all  of  his  rights  and  theirs  also,  alleging 
in  his  bill  that  his  object  was  to  test  the  validity  of  a  tax  upon 
the  ground  that  it  was  unconstitutional,  because  it  impaired  the 
obligation  of  a  contract  made  by  the  State  of  Ohio  with  the  Com- 
mercial Bank  of  Cleveland,  and  the  stockholders  thereof;  he  repre- 
sents in  his  own  behalf,  as  a  stockholder,  that  he  had  applied  to 
the  directors  requesting  them  to  take  measures,  by  suit  or  otherwise, 
to  prevent  the  collection  of  the  tax  by  the  treasurer,  and  that  they 
refused  to  do  so,  accompanying,  however,  their  refusal  with  the 
declaration  that  they  fully  concurred  with  Woolsey  in  his  views  as 
to  the  illegality  of  the  tax ;  that  they  believed  it  in  ho  way  binding 
upon  the  bank;  but  that,  in  consideration  of  the  many  obstacles  in 
the  way  of  resisting  the  collection  of  the  tax  in  the  courts  of  the 
State,  tliey  could  not  consent  to  take  legal  measures  for  testing  it. 
Besides  this  refusal,  the  papers  in  the  case  disclose  the  fact  that  the 
directors  had  previously  made  two  protests  against  the  constitution- 
ality of  the  tax,  because  it  was  repugnant  to  the  Constitution  of  the 
United  States,  and  to  that  of  Ohio  also,  both  concluding  with  a 
resolution  that  they  would  not,  as  then  advised,  pay  the  tax,  unless 
compelled  by  law  to  do  so,  and  that  they  were  determined  to  rely 
upon  the  constitutional  and  legal  rights  of  the  bank  under  its  char- 
ter. Now,  in  our  view,  the  refusal  upon  the  part  of  the  directors, 
by  their  own  showing,  partakes  more  of  disregard  of  duty,  than  of 
an  error  of  judgment.  It  was  a  non-performance  of  a  confessed 
official  obligation,  amounting  to  what  the  law  considers  a  breach  of 
trust,  though  it  may  not  involve  intentional  moral  delinquency.  It 
was  a  mistake,  it  is  true,  of  what  their  duty  required  from  them, 
according  to  their  own  sense  of  it,  but,  being  a  duty  by  their  own 
confession,  their  refusal  was  an  act  outside  of  the  obligation  which 
the  charter  imposed  upon  them  to  protect  what  they  conscientiously 
believed  to  be  the  franchises  of  the  bank.  A  sense  of  duty  and  con- 
duct contrary  to  it  is  not  "an  error  of  judgment  merely,"  and  can- 
not be  so  called  in  any  case.  It  amounted  to  an  illegal  application 
of  the  profits  due  to  the  stockholders  of  the  bank,  into  which  a  court 
of  equity  will  inquire  to  prevent  its  being  made. 

Thinking,  as  we  do,  that  the  action  of  the  board  of  directors  was 
not  "an  error  of  judgment  merely,"  but  a  breach  of  duty,  it  is  our 
opinion  that  they  were  properly  made  parties  to  the  bill,  and  that 


748  DODGE   V.    WOOLSEY.  [CHAP.  XVI. 

the  jurisdiction  of  a  court  of  equity  reaches  such  a  case  to  give  such 
a  remedy  as  its  circumstances  may  require.  This  conclusion  makes 
it  unnecessary  for  us  to  notice  further  the  point  made  by  the  counsel 
that  the  suit  should  have  been  brought  in  the  name  of  the  corpora- 
tion, in  support  of  which  they  cited  the  case  of  the  Bank  of  the 
United  States  v.  Osborn.  The  obvious  difference  between  this  case 
and  that  is,  that  the  Bank  of  the  United  States  brought  a  bill  in  the 
circuit  court  of  the  United  States  for  the  district  of  Ohio,  to  resist 
a  tax  assessed  under  an  act  of  that  State,  and  executed  by  its  auditor, 
and  here  the  directors  of  the  Commercial  Bank  of  Cleveland,  by 
refusing  to  do  what  they  declared  it  to  be  their  duty  to  do,  have 
forced  one  of  its  corporators,  in  self-defence,  to  sue.  If  the  direc- 
tors had  done  so  in  a  State  court  of  Ohio,  and  put  their  case  upon 
the  unconstitutionality  of  the  tax  act,  because  it  impaired  the  obliga- 
tion of  a  contract,  and  had  the  decision  been  against  such  claim,  the 
judgment  of  the  State  court  could  have  been  re-examined,  in  that 
particular,  in  the  Supreme  Court  of  the  United  States,  under  the 
same  authority  or  jurisdiction  by  which  it  reversed  the  judgment  of 
the  supreme  court  of  Ohio  on  the  case  of  the  Piqua  Branch  of  the 
State  Bank  of  Ohio  v.  Jacob  Knoop,  Treasurer  of  Miami  County  (16 
How.  369). 

But  it  was  said  in  the  argument,  that  this  suit  had  been  improp- 
erly brought  in  the  circuit  court  of  the  United  States,  because  it  was 
a  contrivance  by  Woolsey,  or  between  him  and  the  directors  of  the 
bank,  to  give  that  court  jurisdiction,  on  account  of  their  residence 
and  citizenship  being  in  different  States.  That  the  subject-matter 
of  the  suit  was  within  the  exclusive  jurisdiction  of  the  State  courts, 
and  that,  if  the  jurisdiction  in  the  courts  of  the  United  States  was 
sustained,  it  would  make  inoperative  to  a  great  extent  the  7th 
amendment  of  the  Constitution  of  the  United  States  and  the  16th 
section  of  the  Judiciary  Act  of  1789,  this  last  being  a  declaratory 
act,  settling  the  law,  as  to  cases  of  equity  jurisdiction,  in  the  nature 
of  a  proviso,  limitation,  or  exception  to  its  exercise.  And  further, 
that  it  would  make  the  judiciary  of  the  United  States  paramount 
to  that  of  the  individual  States,  and  the  legislative  and  executive 
departments  of  the  federal  government  paramount  to  the  same  de- 
partments of  the  individual  States. 

We  first  remark  as  to  the  imputation  of  contrivance,  that  it  is  the 
assertion  of  a  fact  which  does  not  appear  in  the  case,  one  which 
the  defendants  should  have  proved,  if  they  meant  to  rely  upon  it  to 
abate  or  defeat  the  complainant's  suit,  and  that,  not  having  done  so, 
as  they  might  have  attempted  to  do,  we  cannot  presume  its  exist- 
ence. Mr.  Woolsey's  right  as  a  citizen  of  the  State  of  Connecticut, 
to  sue  citizens  of  the  State  of  Ohio  in  the  courts  of  the  United 
States,  for  that  State,  cannot  be  questioned.  The  papers  in  the 
case  also  show,  that  the  directors  and  himself  occupy  antagonist 
grounds  in  respect  to  the  controversy  which  their  refusal  to  sue 
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forced  him  to  take  in  defence  of  his  rights  as  a  shareholder  in  the 
bank.  Nor  can  the  counsel  for  the  defendant  assume  the  existence 
of  such  a  fact  in  the  argument  of  their  case  in  this  court,  in  the 
absence  of  any  attempt  on  their  part  to  prove  it  in  the  circuit 
court. 

We  remark,  as  to  the  subject-matter  of  the  suit  being  within  the 
exclusive  jurisdiction  of  the  State  courts,  that  the  courts  of  the 
United  States  and  the  courts  of  the  States  have  concurrent  jurisdic- 
tion in  all  cases  between  citizens  of  different  States,  whatever  may 
be  the  matter  in  controversy,  if  it  be  one  for  judicial  cognizance. 
Such  is  the  Constitution  of  the  United  States,  and  the  legislation  of 
Congress  "in  pursuance  thereof."  And  when  it  was  urged  that  the 
jurisdiction  of  the  case  belonged  exclusively  to  the  State  courts  of 
Ohio,  under  the  7th  article  of  the  amendments  to  the  Constitution, 
and  the  16th  section  of  the  Judiciary  Act  of  1789  was  invoked  to  sus- 
tain the  position,  it  seems  it  was  forgotten  that  this  court  and  other 
courts  of  the  United  States  had  repeatedly  decided  that  the  equity 
jurisdiction  of  the  courts  of  the  United  States  is  independent  of  the 
local  law  of  any  State,  and  is  the  same  in  nature  and  extent  as  the 
equity  jurisdiction  of  England,  from  which  it  is  derived,  and  that  it 
is  no  objection  to  this  jurisdiction  that  there  is  a  remedy  under  the 
local  law.      Gordon  v.  Hobart  (2  Sumner,  C.  C.  Rep.  401). 

It  was  also  said  by  both  of  the  counsel  for  the  defendant,  and 
argued  with  some  zeal,  that  if  the  court  sustained  the  jurisdiction 
in  this  case,  it  would  be  difiicult  to  determine  whether  anything 
and  how  much  of  State  sovereignty  may  hereafter  exist.  We  shall 
give  to  this  observation  our  particular  consideration,  regretting  that 
it  should  be  necessary,  but  not  doubting  that  such  a  jurisdiction  exists 
at  the  suit  of  a  shareholder,  and  that  the  appellate  jurisdiction  of 
this  court  may  be  exercised  in  the  matter,  not  only  without  taking 
away  any  of  the  rights  of  the  States,  but  by  doing  so  giving  addi- 
tional securities  for  their  preservation,  to  the  great  benefit  of  the 
people  of  the  United  States.  If  it  does  not  exist  and  was  not  exer- 
cised, we  should  indeed  have  a  very  imperfect  national  government, 
altogether  unworthy  of  the  wisdom  and  foresight  of  those  who 
framed  it;  incompetent,  -too,  to  secure  for  the  future  those  advan- 
tages hitherto  secured  by  it  to  the  people  of  the  United  States,  and 
which  were  in  their  contemplation,  when,  by  their  conventions  in 
the  several  States,  the  Constitution  was  ratified. 

Impelled  then  by  a  sense  of  duty  to  the  Constitution,  and  the 
administration  of  so  much  of  it  as  has  been  assigned  to  the  judi- 
ciary, we  proceed  with  the  discussion.^ 

The  last  position  taken  by  the  counsel  for  the  defendant,  now  the 

appellant  here,  is,  that  George  C.  Dodge  was  in  the  discharge  of  his 

official  duty  as  treasurer  of  Cuyahoga  County  in  the  State  of  Ohio, 

when  interrupted  by  the  mandate  of  the  circuit  court;  that  the  tax 

1  Part  of  the  opinion  relating  to  the  constitutional  question  is  omitted. 
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in  his  hands  for  collection  against  the  bank  was  regularly  assessed 
under  a  valid  law  of  the  State,  passed  April  18,  1852,  in  conformity 
with  the  requisitions  of  the  constitution,  adopted  June  17,  1851, 
which  took  effect  1st  of  September,  1851. 

It  was  admitted,  in  the  argument  of  it,  that  the  only  difference 
between  this  case  and  that  of  the  Piqua  Branch  of  the  State  of  Ohio 
V.  Jacob  Knoop  (16  Howard,  369),  is,  that  the  latter  was  a  claim  for 
a  tax  under  a  law  of  Ohio,  of  March  21,  1851,  under  the  former  con- 
stitution of  Ohio,  of  1802;  and  that  the  tax  now  claimed  is  assessed 
under  the  act  of  April  18,  1852,  under  the  new  constitution  of  Ohio. 

Both  acts,  in  effect,  are  the  same  in  their  operation  upon  the 
charter  of  the  bank,  as  that  was  passed  by  the  General  Assembly  of 
Ohio  in  the  year  1845.  Each  of  them  is  intended  to  collect,  by  way 
of  tax,  a  larger  sum  than  the  bank  was  liable  to  pay,  under  the  char- 
ter of  1845.  This  is  admitted.  It  is  not  denied  the  record  shows 
that  the  tax  assessed  for  the  year  1853  exceeds  the  sum  to  which 
it  was  liable,  under  its  charter,  fll,566.22.  The  tax  assessed  is 
f  14,771.87.  The  tax  which  it  would  have  paid,  under  the  act  of 
1845,  would  have  been  $3,206.65. 

The  fact  raises  the  question  whether  the  tax  now  claimed  has  not 
been  assessed  in  violation  of  the  10th  section  of  the  1st  article  of 
the  Constitution,  which  declares  that  no  State  shall  pass  any  law 
impairing  the  obligation  of  contracts. 

The  law  of  1845  was  an  agreement  with  the  bank,  quasi  ex  con- 
tractu, —  and  also  an  agreement  separately  with  the  shareholders, 
quasi  ex  contractu, — that  neither  the  bank  as  such,  nor  the  share- 
holders as  such,  should  be  liable  to  any  other  tax  larger  than  that 
which  was  to  be  levied  under  the  60th  section  of  the  act  of  1845. 

The  60th  section  is,  "that  each  banking  compa.ny  under  the  act, 
on  accepting  thereof  and  complying  with  its  provisions,  shall  semi- 
annually, on  the  days  designated  for  declaring  dividends,  set  off  to 
the  State  six  per  cent  on  the  profits,  deducting  therefrom  the  ex- 
penses and  ascertained  losses  of  the  company  for  the  six  months 
next  preceding,  which  sum  or  amount  so  set  off  shall  be  in  lieu  of 
all  taxes  to  which  the  company,  or  the  stockholders  therein;  would 
otherwise  be  subject.  The  sum  so  set  off  to  be  paid  to  the  treas- 
urer on  the  order  of  the  auditor  of  the  State."  The  act  under  which 
the  tax  of  1853  has  been  assessed  is :  "That  the  president  and  cashier 
of  every  bank  and  banking  company  that  shall  have  been,  or  may 
hereafter  be,  incorporated  by  the  laws  of  this  State,  and  having  the 
right  to  issue  bills  of  circulation  as  money,  shall  make  and  return, 
under  oath,  to  the^ auditor  of  the  county  in  which  such  bank  or  bank- 
ing company  may  be  situated,  in  the  month  of  May  annually,  a 
written  statement  containing,  first,  the  average  amount  of  notes  and 
bills  discounted  or  purchased,  which  amount  shall  include  all  the 
loans  or  discounts,  whether  originally  made  or  renewed  during  the 
year  aforesaid,  or  at  any  previous  time,  whether  made  on  bills  of  ex- 
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change,  notes,  bends,  or  mortgages,  or  any  other  evidence  of  indebt- 
edness, at  their  actual  cost  value  in  money,  whether  due  previous  to, 
during,  or  after  the  period  aforesaid,  and  on  which  such  banking 
company  has  at  any  time  reserved  or  received,  or  is  entitled  to  re- 
ceive, any  profit  or  other  consideration  whatever;  and,  secondly,  the 
average  amount  of  all  other  moneys,  effects,  or  dues  of  every  de- 
scription belongiog  to  the  bank  or  banking  company,  loaned,  in- 
vested, or  otherwise  nsed  with  a  view  to  profit,  or  upon  which  the 
bank,  &c.,  receives,  or  is  entitled  to  receive,  interest." 

The  two  acts  have  been  put  in  connection,  that  the  difference 
between  the  modes  of  taxation  may  be  more  obvious;  and  it  will 
be  readily  seen,  that  the  second  is  not  intended  to  tax  the  profits  of 
the  bank,  but  its  entire  business,  capital,  circulation,  credits,  and 
debts  due  to  it,  being  professed  to  be  intended  to  equalize  the  tax 
to  be  paid  by  the  bank  with  that  required  to  be  paid  upon  personal 
property.  A  careful  examination  of  the  two  acts,  and  of  the  tabular 
returns  annexed  to  this  opinion,  will  prove  that  such  equality  of 
taxation  has  not  been  attained.  It  will  show  that  the  bank  is  taxed 
more  than  three  times  the  number  of  mills  upon  the  dollars  that  is 
assessed  upon  personal  property,  whatever  may  be  comprehended 
under  that  denomination  by  the  Act  of  the  13th  April,  1852.  But 
if  it  did  not,  it  could  make  no  difference  in  our  conclusion.  ¥or  the 
tax  to  be  paid  by  the  bank  under  the  act  of  24th  February,  1824,  is  a 
legislative  contract,  equally  operative  upon  the  State  and  upon  the 
ban-k,  and  the  stockholders  of  the  bank,  until  the  expiration  of  its 
charter,  which  will  be  in  1866.  No  critical  examination  of  the 
words,  "that  on  the  days  designated  for  declaring  dividends,  to  wit, 
on  the  first  Monday  in  May  and  November  of  each  year,  the  bank 
shall  set  off  to  the  said  State  of  Ohio  six  per  cent  on  the  profits, 
deducting  therefrom  the  expenses  and  ascertained  losses  of  said 
company  for  six  months  next  preceding  each  dividend  day,  and 
that  the  sums  or  amounts  so  set  off  shall  be  in  lieu  of  all  taxes  to 
which  said  company  or  the  stockholders  thereof  on  account  of  stock 
owned  therein  would  otherwise  be  subject,"  could  make  them  more 
exact  in  meaning  than  they  are.  The  words  "would  otherwise  be 
subject,"  relate  to  the  legislative  power  to  tax,  and  is  a  relinquish- 
ment of  it,  binding  upon  that  Legislature  which  passed  the  act,  and 
upon  succeeding  Legislatures,  as  a  contract  not  to  tax  the  bank  dur- 
ing its  continuance  with  more  than  six  per  cent  upon  its  semi-annual 
profits.  A  change  of  constitution  cannot  release  a  State  from  con- 
tracts made  under  a  constitution  which  permits  them  to  be  made. 
The  inquiry  is.  Is  the  contract  permitted  by  the  existing  constitu- 
tion? If  so,  and  that  cannot  be  denied  in  this  case,  the  sovereignty 
which  ratified  it  in  1802  was  the  same  sovereignty  which  made  the 
constitution  of  1851,  neither  having  more  power  than  the  other  to 
impair  a  contract  made  by  the  state  Legislature  with  individuals. 
The  moral  obligations  never  die.     If  broken  by  States  and  nations. 
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though  the  terms  of  reproach  are  not  the  same  with  which  we  are 
accustomed  to  designate  the  faithlessness  of  individuals,  the  viola- 
tion of  justice  is  not  the  less. 

This  case  is  coincident  with  that  of  the  Piqua  Branch  of  the  State 
Bank  of  Ohio  v.  Knoop  (16  How.  369),  decided  by  this  court  in  the 
year  1853.  It  rules  this  in  every  particular ;  and  to  the  opinion  then 
given  we  have  nothing  to  add,  nor  anything  to  take  away.  We  aflBrm 
the  decree  of  the  circuit  court,  and  direct  a  mandate  accordingly. 

Mk.  Justice  Catron,  Mr.  Justice  Daniel  and  Mk.  Justice 
Campbell  dissented. 


RAILWAY  COMPANY  v.  ALLEETOK. 
(18  Wall  2.33.     1873.) 

Appeal  from  the  Circuit  Court  for  the  ITorthern  District  of  Illi- 
nois ;  the  case  being  thus  ;  — 

The  Chicago  City  Railway  Company  was  a  corporation  owning  a 
street  railroad  in  Chicago.  The  directors  of  the  company,  without 
consulting  the  stockholders  or  calling  a  meeting  of  them,  resolved 
to  increase  the  capital  stock  of  the  company  from  f  1,250,000  to 
f  1,500,000.  To  this  one  Allerton,  who  was  a  stockholder,  objected, 
and  filed  a  bill  praying  for  an  injunction  to  prevent  the  increase. 
His  position  was  that  it  could  not  be  lawfully  made  without  the  con- 
currence of  the  stockholders,  and  in  support  of  this  view  he  relied 
upon  the  constitution  of  Illinois,  adopted  in  July,  1870,  by  the  thir- 
teenth section  of  the  eleventh  article  of  which  it  is  declared  as 
follows :  — 

"  No  railroad  corporation  shall  issue  any  stock  or  bonds,  except  for  money, 
labor,  or  property  actually  received  and  applied  to  the  purposes  for  which  such 
corporation  was  created ;  and  all  stock-dividends,  and  other  fictitious  increase  of 
the  capital  stock  or  indebtedness  of  any  such  corporation  shall  be  void.  The 
capital  stock  of  no  railroad  corporation  shall  be  increased  for  any  purpose,  except 
upon  giving  sixty  days'  public  notice  in  such  manner  as  may  be  provided  by  law." 

He  also  relied  on  an  act  of  the  Legislature  of  Illinois,  passed 
March  26,  1872,  to  execute  and  carry  out  the  above  provision  of 
the  constitution,  by  which,  amongst  other  things,  it  was  enacted 
that  no  corporation  should  change  its  name  or  place  of  business,  in- 
crease or  decrease  its  capital  stock,  or  the  number  of  its  directors,  or 
consolidate  with  other  corporations,  without  a  vote  of  two-thirds  of 
the  stock  at  a  stockholders'  meeting. 

The  railway  company,  in  its  answer,  relied  upon  its  charter,  granted 
February  14,  1859,  the  third  and  fourth  sections  of  which  were  as 
follows :  — 
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"  Section  3.  The  capital  stock  of  caid  corporation  shall  be  one  hundred 
thousand  dollars,  and  may  be  increased  from  time  to  time,  at  the  pleasure  of 
said  corporation. 

"Section  4.  All  the  corporate  powers  of  said  corporation  shall  be  vested 
in  and  exercised  by  a  board  of  directors,  and  such  officers  and  agents  as  said 
board  shall  appoint." 

The  position  of  the  oompany  was  that  the  third  section  conferred 
an  unrestricted  right  to  increase  the  capital  stock  at  will,  and  that 
the  fourth  vested  this  power  in  the  board  of  directors,  and  that  the 
constitutional  provision  and  act  above  referred  to,  if  applied  to  this 
corporation,  would  impair  the  validity  of  the  contract.  It  was  fur- 
ther set  up,  however,  that  the  said  provision  did  not  apply  to  rail- 
ways worked  by  horse-power.  The  court  below  decreed  in  favor  of 
the  complainant,  and  the  company  took  the  present  appeal. 
Me.  Justice  Bradley  delivered  the  opinion  of  the  court ;  — 
Without  attempting  to  decide  the  constitutional  question,  or  to 
give  a  construction  to  the  act  of  the  Legislature,  we  are  satisfied 
that  the  decree  must  be  affirmed  on  the  broad  ground  that  a  change 
so  organic  and  fundamental  as  that  of  increasing  the  capital  stock  of 
a  corporation  beyond  the  limit  fixed  by  the  charter  cannot  be  made 
by  the  directors  alone,  unless  expressly  authorized  thereto.  The 
general  power  to  perform  all  corporate  acts  refers  to  the  ordinary 
business  transactions  of  the  corporation,  and  does  not  extend  to  a 
reconstruction  of  the  body  itself,  or  to  an  enlargement  of  its  capital 
stock.  A  corporation,  like  a  partnership,  is  an  association  of  natural 
persons  who  contribute  a  joint  capital  for  a  common  purpose,  and 
although  the  shares  may  be  assigned  to  new  individuals  in  perpetual 
succession,  yet  the  number  of  shares  and  amount  of  capital  cannot 
be  increased,  except  in  the  manner  expressly  authorized  by  the 
charter  or  articles  of  association. 

Authority  to  increase  the  capital  stock  of  a  corporation  may  un- 
doubtedly be  conferred  by  a  law  passed  subsequent  to  the  charter ; 
but  such  a  law  should  regularly  be  accepted  by  the  stockholders. 
Such  assent  might  be  inferred  by  subsequent  acquiescence ;  but  in 
some  form  or  other  it  must  be  given  to  render  the  increase  valid 
and  binding  on  them.  Changes  in  the  purpose  and  object  of  an  asso- 
ciation, or  in  the  extent  of  its  constituency  or  membership,  involving 
the  amount  of  it's  capital  stock,  are  necessarily  fundamental  in  their 
character,  and  cannot,  on  general  principles,  be  made  "without  the 
express  or  implied  consent  of  the  members.     The  reason  is  obvious. 

First,  as  it  respects  the  purposes  and  object.  This  may  be  said  to 
be  the  final  cause  of  the  association,  for  the  sake  of  which  it  was 
brought  into  existence.  To  change  this  without  the  consent  of  the 
associates,  would  be  to  commit  them  to  an  enterprise  which  they 
never  embraced,  and  would  be  manifestly  unjust. 

Secondly,  as  it  respects  the  constituency,  or  capital  and  member- 
ship.    This  is  the  next  most  important  and  fundamental  point  in  the 
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constitution  of  a  body  corporate.  To  change  it  without  the  consent 
of  the  stockholders  would  be  to  make  them  members  of  an  associa- 
tion in  which  they  never  consented  to  become  such.  It  would  change 
the  relative  influence,  control,  and  profit  of  each  member.  If  the 
directors  alone  could  do  it,  they  could  always  perpetuate  their  own 
power.  Their  agency  does  not  extend  to  such  an  act"  unless  so  ex- 
pressed in  the  charter,  or  subsequent  enabling  act ;  and  such  subse- 
quent act,  as  before  said,  would  not  bind  the  stockholders  without 
their  acceptance  of  it,  or  assent  to  it  in  some  form.  Even  when  the 
additional  stock  is  distributed  to  each  stockholder  pro  rata,  it  would 
often  work  injustice,  because  many  of  the  stockholders  might  be  un- 
able to  take  their  respective  shares,  and  might  thus  lose  their  rela- 
tive interest  and  influence  in  the  corporate  concerns. 

These  conclusions  flow  naturally  from  the  character  of  such  asso- 
ciations ;  of  course,  the  associates  themselves  may  adopt  or  assent  to 
a  different  rule.  If  the  charter  provides  that  the  capital  stock  may 
be  increased,  or  that  a  new  business  may  be  adopted  by  the  corpora- 
tion, this  is  undoubtedly  an  authority  for  the  corporation  (that  is, 
the  stockholders)  to  make  such  a  change  by  a  stockholders'  vote,  in 
the  regular  way.  Perhaps  a  subsequent  ratification  or  assent  to  a 
change  already  made  would  be  equally  effective.  It  is  unnecessary 
to  decide  that  point  at  this  time.  But  if  it  is  desired  to  confer  such 
a  power  on  the  directors,  so  as  to  make  their  acts  binding  and  final, 
it  should  be  expressly  conferred. 

Where  the  stock  expressly  allowed  by  a  charter  has  not  been  all 
subscribed,  the  power  of  the  directors  to  receive  subscriptions  for  the 
balance  may  stand  on  a  different  footing.  Such  an  act  might,  per- 
haps, be  considered  as  merely  getting  in  the  capital  already  provided 
for  the  operations  and  necessities  of  the  company,  and,  therefore,  as 
belonging  to  the  orderly  and  proper  administration  of  the  company's 
affairs.  Even  in  such  case,  however,  prudent  and  fair  directors 
would  prefer  to  have  the  sanction  of  the  stockholders  to  their 
acts.  But  that  is  not  the  present  case,  and  need  not  be  further 
considered. 

Decree  affirmed. 


DAVENPOET  -o.  DOWS. 

(18   Wall.  626.     1873.) 

Appeal  from  the  Circuit  Court  for  the  District  of  Iowa. 

Dows,  a  citizen  of  New  York,  in  behalf  of  himself  and  all  other 
non-resident  citizens  of  Iowa,  who  were  stockholders  in  the  Chicago, 
Eock  Island,  and  Pacific  Eailroad  Company,  filed  a  bill  in  the  court 
below  against  the  city  of  Davenport,  and  its  marshal,  to  arrest  the 
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collection  of  a  tax,  alleged  to  be  illegal,  levied  by  the  said  city  for 
general  revenue  purposes,  on  the  property  of  the  company  within  its 
limits.  The  bill  assigned  as  a  reason  for  its  being  filed  by  Dows,  a 
stockholder  in  the  company,  instead  of  by  the  company  itself,  that 
the  company  neglected  and  refused  to  take  action  on  the  subject.  A 
demurrer  was  interposed  to  the  bill,  which  was  overruled,  and  on  the 
defendants'  refusing  to  answer  over,  the  Circuit  Court  ordered  that 
the  collection  of  the  tax  be  perpetually  enjoined.  From  this,  its 
action,  the  defendants  appealed,  insisting  that  the  Circuit  Court  erred 
in  overruling  the  demurrer,  for  three  reasons  :  — 

First.  Because  the  railroad  company  was  not  made  a  party  to  the 
bill. 

Second.  Because  the  complainant  had  a  complete  remedy  at  law ; 
and, 

Third.  Because  the  tax  in  question  was  a  proper  charge  against 
the  property  of  the  corporation. 

Mb.  Justice  Davis  delivered  the  opinion  of  the  court :  — 

It  is  unnecessary  to  notice  the  last  two  reasons  assigned  why  the 
demurrer  should  not  have  been  overruled,  as  the  first  is  well  taken. 
Indeed,  it  would  be  improper  to  pass  on  the  merits  of  the  controversy 
until  the  proper  parties  to  be  affected  by  the  decision  are  before  the 
court. 

That  a  stockholder  may  bring  a  suit  when  a  corporation  refuses  is 
settled  in  Dodge  v.  Woolsey  (18  Howard,  340) ;  but  such  a  suit  can 
only  be  maintained  on  the  ground  that  the  rights  of  the  corporation 
are  involved.  These  rights  the  individual  shareholder  is  allowed  to 
assert  in  behalf  of  himself  and  associates,  because  the  directors  of  the 
corporation  decline  to  take  the  proper  steps  to  assert  them.  Mani- 
festly the  proceedings  for  this  purpose  should  be  so  conducted  that 
any  decree  which  shall  be  made  on  the  merits  shall  conclude  the 
corporation.  This  can  only  be  done  by  making  the  corporation  a 
party  defendant.  The  relief  asked  is  on  behalf  of  the  corporation,  not 
the  individual  shareholder,  and  if  it  be  granted  the  complainant  de- 
rives only  an  incidental  benefit  from  it.  It  would  be  wrong,  in  case 
the  shareholder  were  unsuccessful,  to  allow  the  corporation  to  renew 
the  litigation  in  another  suit,  involving  precisely  the  same  subject- 
matter.  To  avoid  such  a  result,  a  court  of  equity  will  not  take 
cognizance  of  a  bill  brought  to  settle  a  question  in  which  the  corpora- 
tion is  the  essential  party  in  interest,  unless  it  is  made  a  party  to  the 
litigation.  Robinson  v.  Smith  (3  Paige,  222,  233) ;  Cunningham  v. 
Pell  (5  Id.  607)  ;  Hersey  v.  Veazie  (24  Maine,  1)  ;•  Charleston  In- 
surance and  Trust  Co.  v.  Sebring  (5  Richardson,  Equity,  342)  ;  West- 
ern Railroad  Co.  v.  Nolan  (48  New  York,  573) ;  Bagshaw  v.  Eastern 
Union  Railroad  Co.  (7  Hare,  114-131). 

In  this  case  the  tax  sought  to  be  avoided  was  assessed  against  the 
Chicago,  Eock  Island,  and  Pacific  Railroad  Company,  and  the  decree 
rendered  discharges  the  company  from  the  payment  of  this  tax.    The 
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corporation,  therefore,  should  have  been  made  a  party  to  the  suit,  and 
as  it  was  not,  the  demurrer  should  have  been  sustained. 

Decree  reversed,  and  the  cause  remanded  for  further  proceedings, 
in  conformity  with  this  opinion. 


HA  WES  V.  OAKLAND. 
(101  K6'.  450.    1881.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  California. 

Me.  Justice  Millee  delivered  the  opinion  of  the  court :  — 

This  is  an  appeal  from  a  decree  in  chancery  dismissing  the  com- 
plainant's bill,  wherein  he,  a  citizen  of  New  York,  alleges  that  he  is 
a  stockholder  in  the  Contra  Costa  Water- Works  Company,  a  California 
corporation,  and  that  he  files  it  on  behalf  of  himself  and  all  other 
stockholders  who  may  choose  to  come  in  and  contribute  to  the  costs 
and  expenses  of  the  suit. 

The  defendants  are  tlie  city  of  Oakland,  the  Contra  Costa  Water- 
Works  Company,  and  Anthony  Chabot,  Henry  Pierce,  Andrew  J. 
Pope,  Charles  Holbrook,  and  John  W.  Coleman,  trustees  and  direc- 
tors of  the  company. 

The  foundation  of  the  complaint  is  that  the  city  of  Oakland  claims 
at  the  hands  of  the  company  water,  without  compensation,  for  all 
municipal  purposes  whatever,  including  watering  the  streets,  public 
squares  and  parks,  flushing  sewers,  and  the  like,  whereas  it  is  only 
entitled  to  receive  water  free  of  charge  in  cases  Qf  fire  or  other  great 
necessity ;  that  the  company  comply  with  this  demand,  to  the  great 
loss  and  injury  of  the  company,  to  the  diminution  of  the  dividends 
which  should  come  to  him  and  other  stockholders,  and  to  the  decrease 
in  the  value  of  their  stock.  The  allegation  of  his  attempt  to  get 
the  directors  to  correct  this  evil  will  be  given  in  the  language  of  the 
bill. 

He  says  that  "  on  the  tenth  day  of  July,  1878,  he  applied  to  the 
president  and  board  of  directors  or  trustees  of  said  water  company, 
and  requested  them  to  desist  from  their  illegal  and  improper  prac- 
tices aforesaid,  and  to  limit  the  supply  of  water  free  of  charge  to  said 
city  to  cases  of  fire  or  other  great  necessity,  and  that  said  board 
should  take  immediate  proceedings  to  prevent  said  city  from  taking 
water  from  the  works  of  said  company  for  any  other  purpose  without 
compensation  ;  but  said  board  of  directors  and  trustees  have  wholly 
declined  to  take  any  proceedings  whatever  in  the  premises,  and 
threaten  to  go  on  and  furnish  water  to  the  extent  of  said  company's 
means  to  said  city  of  Oakland  free  of  charge,  for  all  municipal  pur- 
poses, as  has  heretofore  been  done,  and  in  cases  other  than  cases  of 
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fire  or  other  great  necessity,  except  as  for  family  uses  hereinbefore 
referred  to ;  and  your  orator  avers  that  by  reason  of  the  premises 
said  water  company  and  your  orator  and  the  other  stockholders 
thereof  have  suffered,  and  will,  by  a  continuance  of  said  acts,  here- 
after suffer,  great  loss  and  damage." 

To  this  bill  the  water-works  company  and  the  directors  failed  to 
make  answer ;  and  the  city  of  Oakland  filed  a  demurrer,  which  was 
sustained  by  the  Court  and  the  bill  dismissed.  The  complainant 
appealed. 

Two  grounds  of  demurrer  were  set  out  and  relied  on  in  the  Court 
below,  and  are  urged  upon  us  on  this  appeal.     They  are  :  — 

1.  That  appellant  has  shown  no  capacity  in  himself  to  maintain 
this  suit,  the  injury,  if  any  exists,  being  to  the  interests  of  the  cor- 
poration, and  the  right  to  sue  belonging  solely  to  that  body. 

2.  That  by  a  sound  construction  of  the  law  under  which  the  com- 
pany is  organized  the  city  of  Oakland  is  entitled  to  receive,  free  of 
compensation,  all  the  water  which  the  bill  charges  it  with  so  using. 

The  first  of  these  causes  of  demurrer  presents  a  matter  of  very 
great  interest,  and  of  growing  importance  in  the  courts  of  the  United 
States. 

Since  the  decision  of  this  court  in  Dodge  y.  Woolsey  (18  How.  331), 
the  principles  of  which  have  received  more  than  once  the  approval  of 
this  court,  the  frequency  with  which  the  most  ordinary  and  usual 
chancery  remedies  are  sought  in  the  Federal  courts  by  a  single  stock- 
holder of  a  corporation  who  possesses  the  requisite  citizenship,  in 
cases  where  the  corporation  whose  rights  are  to  be  enforced  cannot 
sue  in  those  courts,  seems  to  justify  a  consideration  of  the  grounds 
on  which  that  case  was  decided,  and  of  the  just  limitations  of  the 
exercise  of  those  principles. 

This  practice  has  grown  until  the  corporations  created  by  the  laws 
of  the  States  bring  a  large  part  of  their  controversies  with  their 
neighbors  and  fellow-citizens  into  the  courts  of  the  United  States  for 
adjudication,  instead  of  resorting  to  the  State  courts,  which  are  their 
natural,  their  lawful,  and  their  appropriate  forum.  It  is  not  difficult 
to  see  how  this  has  come  to  pass.  A  corporation  having  such  a  con- 
troversy, which  it  is  foreseen  must  end  in  litigation,  and  preferring 
for  any  reason  whatever  that  this  litigation  shall  take  place  in  a 
Federal  court,  in  which  it  can  neither  sue  its  real  antagonist  nor  be 
sued  by  it,  has  recourse  to  a  holder  of  one  of  its  shares,  who  is  a 
citizen  of  another  State.  This  stockholder  is  called  into  consultation, 
and  is  told  that  his  corporation  has  rights  which  the  directors  refuse 
to  enforce  or  to  protect.  He  instantly  Remands  of  them  to  do  their 
duty  in  this  regard,  which  of  course  they  fail  or  refuse  to  do,  and 
thereupon  he  discovers  that  he  has  two  causes  of  action  entitling  him 
to  equitable  relief  in  a  Court  of  Chancery ;  namely,  one  against  his 
own  company,  of  which  he  is  a  corporator,  for  refusing  to  do  what 
he  has  requested  them  to  do  ;  and  the  other  against  the  party  which 
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contests  the  matter  iu  controversy  with  that  corporation.  These 
two  causes  of  action  he  combines  in  an  equity  suit  in  the  Circuit 
Court  of  the  United  States,  because  he  is  a  citizen  of  a  diEEerent  State, 
though  the  real  parties  to  the  controversy  could  have  no  standing  in 
that  court.  If  no  non-resident  stockholder  exists,  a  transfer  of  a  few 
shares  is  made  to  some  citizen  of  another  State,  who  then  brings  the 
suit.  The  real  defendant  in  this  action  may  be  quite  as  willing  to 
have  the  case  tried  in  the  Federal  court  as  the  corporation  and  its 
stockholder.  If  so,  he  makes  no  objection,  and  the  case  proceeds  to  a 
hearing.  Or  he  may  file  his  answer  denying  the  special  grounds  set 
up  in  the  bill  as  a  reason  for  the  stockholder's  interference,  at  the 
same  time  that  he  answers  to  the  merits.  In  either  event  the  whole 
case  is  prepared  for  hearing  on  the  merits,  the  right  of  the  stock- 
holder to  a  standing  in  equity  receives  but  little  attention,  and  the 
overburdened  courts  of  the  United  States  have  this  additional  impor- 
tant litigation  imposed  upon  them  by  a  simulated  and  conventional 
arrangement,  unauthorized  by  the  facts  of  the  case  or  by  the  sound 
principles  of  equity  jurisdiction. 

That  the  vast  and  increasing  proportion  of  the  active  business  of 
modern  life  which  is  done  by  corporations  should  call  into  exercise 
the  beneficent  powers  and  flexible  methods  of  courts  of  equity,  is 
neither  to  be  wondered  at  nor  regretted ;  and  this  is  especially  true 
of  controversies  growing  out  of  the  relations  between  the  stockholder 
and  the  corporation  of  which  he  is  a  member.  The  exercise  of  this 
power  in  protecting  the  stockholder  against  the  frauds  of  the  govern- 
ing body  of  directors  or  trustees,  and  in  preventing  their  exercise,  in 
the  name  of  the  corporation,  of  powers  which  are  outside  of  their 
charters  or  articles  of  association,  has  been  frequent,  and  is  most 
beneficial,  and  is  undisputed.  These  are  real '  contests,  however,  be- 
tween the  stockholder  and  the  corporation  of. which  he  is  a  member. 

The  case  before  us  goes  beyond  this. 

This  corporation,  like  others,  is  created  a  body  politic  and  cor- 
porate, that  it  may  in  its  corporate  name  transact  all  the  business 
which  its  charter  or  other  organic  act  authorizes  it  to  do. 

Such  corporations  may  be  common  carriers,  bankers,  insurers,  mer- 
chants, and  may  make  contracts,  commit  torts,  and  incur  liabilities, 
and  may  sue  or  be  sued  in  their  corporate  name  in  regard  to  all  of 
these  transactions.  The  parties  who  deal  with  them  understand  this, 
and  that  they  are  dealing  with  a  body  which  has  these  rights  and 
is  subject  to  these  obligations,  and  they  do  not  deal  with  or  count 
upon  a  liability  to  the  stockholder  whom  they  do  not  know  and  with 
whom  they  have  no  privity  of  contract  or  other  relation. 

The  principle  involved  in  the  case  of  Dodge  v.  Woolsey  permits 
the  stockholder  in  one  of  these  corporations  to  step  in  between  that 
corporation  and  the  party  with  whom  it  has  been  dealing,  and  inr 
stitute  and  control  a  suit  in  which  the  rights  involved  are  those  of 
the  corporation,  and  the  controversy  is  one  really  between  that  cor- 
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porjition  and  the  other  party,  each  being  entirely  capable  of  assert- 
ing its  own  rights, 

This  is  a  very  different  affair  from  a  controversy  between  the 
shareholder  of  a  corporation  and  that  corporation  itself,  or  its  man- 
aging directors  or  trustees,  or  the  other  shareholders,  who  may  be 
violating  his  rights  or  destroying  the  property  in  which  he  has  an 
interest.  Into  such  a  contest  the  outsider,  dealing  with  the  corpora- 
tion through  its  managing  agents  in  a  matter  within  their  authority, 
cannot  be  dragged,  except  where  it  is  necessary  to  prevent  an  abso- 
lute failure  of  justice  in  cases  which  have  been  recognized  as  excep- 
tional in  their  character  and  calling  for  the  extraordinary  powers 
of  a  court  of  equity.  It  is,  therefore,  always  a  question  of  equit- 
able jurisprudence,  and  as  such  has,  within  the  last  forty  years, 
received  the  repeated  consideration  of  the  highest  courts  of  Eng- 
land and  of  this  country. 

The  earliest  English  case  in  which  this  subject  received  any  very 
careful  consideration  is  Foss  v.  Harbottle  (2  Hare,  461),  where  Vice- 
Chancellor  Wigram  gave  a  very  full  and  able  opinion.  The  case  was 
decided  in  1843,  on  a  demurrer  to  the  bill,  which  was  brought  by 
Foss  and  Turton,  two  shareholders  in  an  incorporation  called  the 
Victoria  Park  Company,  on  behalf  of  themselves  and  all  other  stock- 
holders, except  those  who  were  made  defendants,  against  the  directors 
and  one  shareholder  not  a  director,  and  against  the  solicitor  and 
architect  of  the  company.  The  bill  charged  that  the  defendants 
concerted  and  effected  various  fraudulent  and  illegal  transactions, 
whereby  the  property  of  the  company  was  misapplied,  aliened,  and 
wasted ;  that  there  had  ceased  to  be  a  sufficient  number  of  qualified 
directors  to  constitute  a  board ;  and  that  the  company  had  no  clerk 
or  office.  It  prayed  for  the  appointment  of  a  receiver  and  for  a 
decree  against  the  defendants  to  make  good  the  loss.  After  show- 
ing that  the  case  was  one  in  which  the  right  of  action  was  in  the 
company,  the  Vice-Chancellor  says  :  "In  law  the  corporation  and  the 
aggregate  members  of  the  corporation  are  not  the  same  thing  for 
purposes  like  this  ;  and  the  only  question  can  be,  whether  the  facts 
alleged  in  this  case  justify  a  departure  from  the  rule  which  ^Hma 
facie  would  require  that  the  corporation  should  sue  in  its  own  name 
and  in  its  corporate  character,  or  in  the  name  of  some  one  whom 
the  law  has  appointed  to  be  its  representative."  Again,  after  points 
ing  out  that  cases  may  arise  where  the  claims  of  justice  would  be 
found  superior  to  the  technical  rules  respecting  the  mode  in  which 
corporations  are  required  to  sue,  he  adds  :  — 

"  But,  on  the  other  hand,  it  must  not  be  without  reasons  of  a 
very  urgent  character  that  the  established  rules  of  law  and  practice 
are  to  be  departed  from,  ^-  rules  which,  though  in  a  sense  technical, 
are  founded  on  the  general  principles  of  justice  and  convenience  ; 
and  the  question  is,  whether  a  case  is  stated  in  this  bill  entitling 
the  plaintiffs  to  sue  in  their  private  characters."      He  then,  in  an 
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elaborate  argument,  holds  that  the  bill  is  fatally  defective  because 
it  does  not  aver  that  there  is  no  acting  or  de  facto  board  of  directors 
who  might  have  ordered  the  bringing  of  this  suit ;  and,  secondly, 
that  it  was  the  duty  of  the  plaintiffs  —  the  two  shareholders  who 
complain  of  what  had  been  done  —  to  have  called  a  meeting  of  the 
shareholders  or  attended  at  some  regular  annual  meeting,  and  ob- 
tained the  action  of  a  majority  on  the  matters  in  issue.  The  major- 
ity, he  says,  may  have  been  content  with  what  was  done,  and  may 
have  ratified  the  action  of  the  board,  in  which  case  the  whole  body 
would  have  been  bound  by  it. 

The  demurrer  was  sustained  and  the  bill  dismissed. 

In  the  subsequent  case  of  Mozley  v.  Alston  (1  Ph.  790),  decided 
in  1847,  Lord  Chancellor  Lyndhurst  says  that  "  the  observations  of 
the  Vice-Chancellor  in  Foss  v.  Harhottle,  correctly  represent  what  is 
the  principle  and  practice  of  the  court  in  reference  to  suits  of  this 
description." 

These  cases  have  been  referred  to  again  and  again  in  the  English 
courts  as  leading  cases  on  the  subject  to  which  they  relate,  and 
always  with  approval. 

In  Gray  v.  Lewis,  decided  in  1873,  Sir  W.  M.  James,  L.  J.,  said : 
"  I  am  of  opinion  that  the  only  person,  if  you  may  call  it  a  person, 
having  a  right  to  complain  was  the  incorporated  society  called  Charles 
Lafitte  &  Co.  la  its  corporate  character  it  was  liable  to  be  sued  and 
was  entitled  to  sue ;  and  if  the  company  sued  in  its  corporate  char- 
acter, the  defendant  might  allege  a  release  or  a  compromise  by  the 
company  in  its  corporate  character,  —  a  defence  which  would  not  be 
open  in  a  suit  where  a  plaintiff  is  suing  on  behalf  of  himself  and 
other  shareholders.  I  think  it  is  of  the  utmost  importance  to  main- 
tain the  rule  laid  down  in  Mordey  v.  Alston,  and  Foss  v.  Harbottle, 
to  which,  as  I  understand,  the  only  exception  is  where  the  corporate 
body  has  got  into  the  hands  of  directors,  and  of  the  majority,  which 
directors  and  majority  are  using  their  power  for  the  purpose  of  doing 
something  fraudulent  against  the  minority,  who  are  overpowered  by 
them,  as  in  Atwool  v.  Merryweather,  where  Vice-Chancellor  Wood 
sustained  a  bill  by  a  shareholder  on  behalf  of  himself  and  others, 
and  there  it  was  after  an  attempt  had  been  made  to  obtain  proper 
authority  from  the  corporate  body  itself  in  a  public  meeting  as- 
sembled."    Law  Rep.  8  Ch.  App.  1035. 

But  perhaps  the  best  assertion  of  the  rule  and  of  the  exceptions  to 
it  are  found  in  the  opinion  of  the  court  by  the  same  learned  justice 
in  'MacDougall  v.  Gardiner,  in  1876  (1  Ch.  D.  13).  "  I  am  of  opin- 
ion," he  says,  "  that  this  demurrer  ought  to  be  allowed.  I  think  it 
is  of  the  utmost  importance  in  all  these  controversies  that  the  rule 
which  is  well  known  in  this  court  as  the  rule  of  Mozley  v.  Alston, 
and  Lord  v.  Copper  Miners'  Company,  and  Foss  v.  Harbottle,  should 
always  be  adhered  to ;  that  is  to  say,  that  nothing  connected  with  in- 
ternal disputes  between  shareholders  is  to  be  made  the  subject  of  a 
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bill  by  some  one  shareholder  on  behalf  of  himself  and  others,  unless 
there  be  something  illegal,  oppressive,  or  fraudulent ;  unless  there  is 
something  ultra  vires  on  the  part  of  the  company  qua  company,  or  on 
the  part  of  the  majority  of  the  company,  so  that  they  are  not  tit  per- 
sons to  determine  it;  but  that  every  litigation  must  be  in  the  name  of 
the  company,  if  the  company  really  desire  it.  Because  there  may  be 
a  great  many  wrongs  committed  in  a  company,  — there  may  be  claims 
against  directors,  there  may  be  claims  against  officers,  there  may  be 
claims  against  debtors  ;  there  may  be  a  variety  of  things  which  a 
company  may  well  be  entitled  to  complain  of,  but  which,  as  a  matter 
of  good  sense,  they  do  not  think  it  right  to  make  the  subject  of  liti- 
gation ;  and  it  is  the  company,  as  a  company,  which  has  to  determine 
whether  it  will  make  anything  that  is  a  wrong  to  the  company  a 
subject-matter  of  litigation,  or  whether  it  will  take  steps  to  prevent 
the  wrong  from  being  done." 

The  cases  in  the  English  courts  are  numerous,  but  the  foregoing 
citations  give  the  spirit  of  them  correctly. 

In.  this  country  the  cases  outside  of  the  Federal  courts  are  not  nu- 
merous, and  while  they  admit  the  right  of  a  stockholder  to  sue  in 
cases  where  the  corporation  is  the  proper  party  to  bring  suit,  they 
limit  this  right  to  cases  where  the  directors  are  guilty  of  a  fraud  or 
a  breach  of  trust,  or  are  proceeding  ultra  vires.  Marsh  v.  Eastern 
Railroad  Co.  (40  N.  H.  648) ;  Pea.body  v.  Flint  (6  Allen  (Mass.),  52). 
In  Brewer  v.  Soston  Theatre  (104  Mass.  378),  the  general  doctrine 
and  its  limitations  are  very  well  stated.  See  also  Hersey  v.  Veazie, 
(24  Me.  9),  and  Samuel  v.  Holladay  (1  Woolw.  400). 

The  case  of  Dodge  v.  Woolsey,  decided  in  this  court  in  1855,  is, 
however,  the  leading  case  on  the  subject  in  this  country. 

And  we  do  not  believe,  notwithstanding  some  expressions  in  the 
opinion,  that  it  is  justly  chargeable  with  the  abuses  we  have  men- 
tioned. It  was  manifestly  well  considered,  and  the  opinion  is  unu- 
sually long,  discussing  the  point  now  under  consideration  with  a  full 
reference  to  the  decisions  then  made  in  the  courts  of  England.  The 
suit  —  a  bill  in  chancery  —  was  brought  in  the  Circuit  Court  for  the 
District  of  Ohio,  by  Woolsey,  a  stockholder  of  the  Commercial  Bank 
of  Cleveland,  and  a  citizen  of  Connecticut,  against  that  bank,  its 
managing  directors,  and  Dodge,  tax-collector  of  the  county  in  which 
the  bank  was  situated,  citizens  of  Ohio.  The  bill  alleged  that  Dodge 
had  levied  upon  property  of  the  bank  to  make  collection  of  a  tax, 
which  by  the  Constitution  of  the  State  of  Ohio  the  bank  was  bound 
to  pay  ;  that  in  that  respect  the  Constitution,  then  recently  adopted, 
impaired  the  obligation  of  the  contract  of  the  State  with  the  bank, 
contained  in  its  charter.  It  appeared  in  the  case  that  Woolsey  had, 
by  letter  directed  to  the  board  of  directors,  requested  them  to  insti- 
tute proceedings  to  prevent  the  collection  of  this  tax ;  but  the  board, 
by  a  resolution,  declined  to  take  any  such  action,  while  expressing 
their  opinion  that  the  tax  was  illegal.     In  the  opinion  of  the  court. 
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reciting  the  circumstances  which  justified  its  interposition  at  the  suit 
of  the  stockholder,  the  allegation  of  the  bill  is  adverted  to,  that  if 
the  taxes  are  enforced  it  will  annul  the  contract  with  the  State  con- 
cerning taxation,  and  that  the  tax  is  so  onerous  upon  the  bank  that  it 
will  compel  a  suspension  and  final  cessation  of  its  business.  The 
following  extract  from  Angell  &  Ames  on  Corporations  is  cited  with 
approval:  "Though  the  result  of  the  authorities  clearly  is  that  in  a 
corporation,  when  acting  within  the  scope  of,  and  in  obedience  to,  the 
provisions  of  its  constitution,  the  will  of  the  majority,  clearly  ex- 
pressed, must  govern,  yet  beyond  the  limits  of  the  act  of  incorpora- 
tion the  will  of  the  majority  cannot  make  the  act  valid,  and  the 
power  of  a  court  of  equity  may  be  put  in  motion  at  the  instance  of  a 
single  shareholder,  if  he  can  show  that  the  corporation  are  employ- 
ing their  statutory  powers  for  the  accomplishment  of  purposes  not 
within  the  scope  of  their  institution.  Yet  it  is  to  be  observed  that 
there  is  an  important  distinction  between  this  class  of  cases  and 
those  in  which  there  is  no  breach  of  trust,  but  only  error  and  misap- 
prehension or  simple  negligence  on  the  part  of  the  directors."  And 
the  court  adds:  "It  is  obvious  from  this  rule  that  the  circumstances 
of  each  case  must  determine  the  jurisdiction  of  a  court  of  equity  to 
give  the  relief  sought." 

A  very  large  part  of  the  opinion  is  devoted  to  the  consideration 
of  the  high  function  of  this  court  in  construing  the  Constitution  of 
the  United  States,  and  it  is  impossible  not  to  see  the  influence  on  the 
mind  of  the  writer  of  that  opinion  of  the  fact  that  the  only  question 
on  the  merits  of  the  case  was  one  which  peculiarly  belonged  to  the 
Federal  judiciary,  and  especially  to  this  court  to  decide ;  namely, 
whether  the  Constitution  of  the  State  of  Ohio  violated  the  obligar 
tion  of  the  contract  concerning  taxation  found  in  the  charter  of 
the  bank. 

As  the  law  then  stood  there  was  no  means  by  which  the  bank,  be- 
ing a  citizen  of  the  same  State  with  Dodge,  the  tax-collector,  could 
bring  into  a  court  of  the  United  States  the  right  which  it  asserted 
under  the  Constitution,  to  be  relieved  of  the  tax  in  question,  except 
by  writ  of  error  to  a  State  court  from  the  Supreme  Court  of  the 
United  States. 

That  difficulty  no  longer  exists,  for  by  the  act  of  March  3,  1875, 
e.  137  (18  St.  pt.  3,  p.  470),  all  suits  arising  under  the  Constitution 
or  laws  of  the  United  States  may  be  brought  originally  in  the  Circuit 
Courts  of  the  United  States  without  regard  to  the  citizenship  of  the 
parties.  Under  this  statute,  if  it  had  then  existed,  the  bank,  in 
Dodge  V.  Woolsey,  could  undoubtedly  have  brought  suit  to  restrain 
the  collection  of  the  tax  in  its  own  name,  without  resort  to  one  of  its 
shareholders  for  that  purpose. 

And  this  same  statute,  while  enlarging  the  jurisdiction  of  the  Cir- 
cuit Courts  in  cases  fairly  within  the  constitutional  grant  of  power  to 
the  Federal  judiciary,  strikes  a  blow,  by  its  fifth  section,  at  improper 
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and  collusive  attempts  to  impose  upon  those  courts  tbe  cognizance  of 
cases  not  justly  belonging  to  them.  It  declares,  if  at  any  time  in 
the  progress  of  a  case,  either  originally  commenced  in  a  Circuit 
Court,  or  removed  there  from  a  State  court,  it  shall  appear  to  said 
court  "that  such  suit  does  not  really  and  substantially  involve 
a  dispute  or  controversy  properly  within  the  jurisdiction  of  said 
Circuit  Court,  or  that  the  parties  to  said  suit  have  been  improperly 
or  coUusively  made  or  joined,  either  as  plaintiffs  or  defendants,  for 
the  purpose  of  creating  a  case  cognizable  or  removable  under  this 
act,  the  said  Circuit  Court  shall  proceed  no  further,  but  shall  dismiss 
the  suit  or  remand  it  to  the  court  from  which  it  was  removed." 

It  is  believed  that  a  rigid  enforcement  of  this  statute  by  the  Cir- 
cuit Courts  would  relieve  them  of  many  cases  which  have  no  proper 
place  on  their  dockets. 

This  examination  of  Dodge  v.  Woolsey  satisfies  us  that  it  does  not 
establish,  nor  was  it  intended  to  establish,  a  doctrine  on  this  subject 
different  in  any  material  respect  from  that  found  in  the  cases  in  the 
English  and  in  other  American  courts,  and  that  the  recent  legislation 
of  Congress  referred  to  leaves  no  reason  for  any  expansion  of  the 
rule  in  that  case  beyond  its  fair  interpretation. 

We  understand  that  doctrine  to  be  that  to  enable  a  stockholder  in 
a  corporation  to  sustain  in  a  court  of  equity  in  his  own  name,  a  suit 
founded  on  a  right  of  action  existing  in  the  corporation  itself,  and  in 
which  the  corporation  itself  is  the  appropriate  plaintiff,  there  must 
exist  as  the  foundation  of  the  suit  — 

Some  action  or  threatened  action  of  the  managing  board  of  direc- 
tors or  trustees  of  the  corporation  which  is  beyond  the  authority  con- 
ferred on  them  by  their  charter  or  other  source  of  organization ; 

Or  such  a  fraudulent  transaction  completed  or  contemplated  by  the 
acting  managers,  in  connection  with  some  other  party  or  among  them- 
selves, or  with  other  shareholders,  as  will  result  in  serious  injury  to 
the  corporation,  or  to  the  interests  of  the  other  shareholders ; 

Or  where  the  board  of  directors,  or  a  majority  of  them,  are  acting 
for  their  own  interest,  in  a  manner  destructive  of  the  corporation 
itself,  or  of  the  rights  of  the  other  shareholders ; 

Or  where  the  majority  of  shareholders  themselves  are  oppressively 
and  illegally  pursuing  a  course  in  the  name  of  the  corporation,  which 
is  in  violation  of  the  rights  of  the  other  shareholders,  and  which  can 
only  be  restrained  by  the  aid  of  a  court  of  equity. 

Possibly  other  cases  may  arise  in  which,  to  prevent  irremediable 
injury,  or  a  total  failure  of  justice,  the  court  would  be  justified  in 
exercising  its  powers,  but  the  foregoing  may  be  regarded  as  an  out- 
line of  the  principles  which  govern  this  class  of  cases. 

But,  in  addition  to  the  existence  of  grievances  which  call  for  this 
kind  of  relief,  it  is  equally  important  that  before  the  shareholder  is 
permitted  in  his  own  name  to  institute  and  conduct  a  litigation  which 
usually  belongs  to  the  corporation,  he  should  show  to  the  satisfaction 
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of  the  court  that  he  has  exhausted  all  the  means  within  his  reach  to 
obtain,  within  the  corporation  itself,  the  redress  of  his  grievances,  or 
action  in  conformity  to  his  wishes.  He  must  make  an  earnest,  not  a 
simulated  effort  with  the  managing  body  of  the  corporation,  to  induce 
remedial  action  on  their  part,  and  this  must  be  made  apparent  to  the 
court.  If  time  permits  or  has  permitted,  he  must  show,  if  he  fails 
with  the  directors,  that  he  has  made  an  honest  effort  to  obtain  action 
by  the  stockholders  as  a  body,  in  the  matter  of  which  he  complains. 
And  he  must  show  a  case,  if  this  is  not  done,  where  it  coald  not  be 
done,  or  it  was  not  reasonable  to  require  it. 

The  efforts  to  induce  such  action  as  complainant  desires  on  the 
part  of  tlie  directors,  and  of  the  shareholders  when  that  is  necessary, 
and  the  cause  of  failure  in  these  efforts  should  be  stated  with  par- 
ticularity, and  an  allegation  that  complainant  was  a  shareholder  at 
the  time  of  the  transactions  of  which  he  complains,  or  that  his  shares 
have  devolved  on  him  since  by  operation  of  law,  and  that  the  suit  is 
not  a  collusive  one  to  confer  on  a  court  of  the  United  States  jurisdic- 
tion in  a  case  of  which  it  could  otherwise  have  no  cognizance,  should 
be  in  the  bill,  which  should  be  verified  by  affidavit. 

It  is  needless  to  say  that  appellant's  bill  presents  no  such  case 
as  we  have  here  supposed  to  be  necessary  to  the  jurisdiction  of  the 
court. 

He  merely  avers  that  he  requested  the  president  and  directors  to 
desist  from  furnishing  water  free  of  expense  to  the  city,  except  in 
case  of  fire  or  other  great  necessity,  and  that  they  declined  to  do  as 
he  requested.  No  correspondence  on  the  subject  is  given.  No  rear 
son  for  declining.  We  have  here  no  allegation  of  a  meeting  of  the 
directors,  in  which  the  matter  was  formally  laid  before  them  for 
action.  No  attempt  to  consult  the  other  shareholders  to  ascertain 
their  opinions,  or  obtain  their  action.  But  within  five  days  after  his 
application  to  the  directors  this  bill  is  filed.  There  is  no  allegation 
of  fraud  or  of  acts  ultra  vires,  or  of  destruction  of  property,  or  of 
irremediable  injury  of  any  kind. 

Conceding  appellant's  construction  of  the  company's  charter  to  be 
correct,  there  is  nothing  which  forbids  the  corporation  from  dealing 
with  the  city  in  the  manner  it  has  done.  That  city  conferred  on  the 
company  valuable  rights  by  special  ordinance  ;  namely,  the  use  of  the 
streets  for  laying  its  pipes,  and  the  privilege  of  furnishing  water  to 
the  whole  population.  It  may  be  the  exercise  of  the  highest  wisdom 
to  let  the  city  use  the  water  in  the  manner  complained  of.  The 
directors  are  better  able  to  act  understandingly  on  this  subject 
than  a  stockholder  residing  in  New  York.  The  great  body  of  the 
stockholders  residing  in  Oakland  or  other  places  in  California  may  take 
this  view  of  it,  and  be  content  to  abide  by  the  action  of  their  directors. 

If  this  be  so,  is  a  bitter  litigation  with  the  city  to  be  conducted  by 
one  stockholder  for  the  corporation  and  all  other  stockholders,  be- 
cause the  amount  of  his  dividends  is  diminished  ? 
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This  question  answers  itself,  and  without  considering  the  other 
point  raised  by  the  demurrer,  we  are  of  opinion  that  it  was  properly- 
sustained,  and  the  bill  dismissed,  because  the  appellant  shows  no 
standing  in  a  court  of  equity,  —  no  right  in  himself  to  prosecute  this 
suit.  Decree  affirmed. 


DIMPFELL  V.  RAILWAY  COMPANY. 

(110  U.  S.  209.     1884.) 

Me.  Justice  Field  delivered  the  opinion  of  the  court:  — 
This  suit  was  brought  to  set  aside  the  contract  by  which  the  Ohio 
and  Mississippi  Railway  Company  became  the  owner  of  a  portion  of 
its  road  known  as  the  Springfield  Division,  and  to  obtain  a  decree 
from  the  court  declaring  that  the  bonds  issued  by  the  company,  and 
secured  by  a  mortgage  upon  that  division,  are  null  and  void.  It  was 
commenced  by  Dimpfell,  an  individual  stockholder  in  the  company, 
who  stated  in  his  bill  that  it  was  filed  on  behalf  of  himself  and  such 
other  stockholders  as  might  join  him  in  the  suit.  Callaghan,  another 
stockholder,  is  the  only  one  who  joined  him.  The  two  claim  to  be 
the  owners  of  fifteen  hundred  shares  of  the  stock  of  the  company. 
The  whole  number  of  shares  is  two  hundred  and  forty  thousand. 
The  owners  of  the  balance  of  this  large  number  make  no  complaint 
of  the  transactions  which  the  complainants  seek  to  annul.  And  it 
does  not  appear  that  the  complainants  owned  their  shares  when 
these  transactions  took  place.  For  aught  we  can  see  to  the  contrary, 
they  may  have  purchased  the  shares  long  afterwards,  expressly  to 
annoy  and  vex  the  company,  in  the  hope  that  they  might  thereby 
extort,  from  its  fears,  a  larger  benefit  than  the  other  stockholders 
have  received  or  may  reasonably  expect  from  the  purchase,  or  com- 
pel the  company  to  buy  their  shares  at  prices  above  the  market 
value.  Unfortunately,  litigation  against  large  companies  is  often 
instituted  by  individual  stockholders  from  no  higher  motive. 

But  assuming  that  the  complainants  were  the  owners  of  the  shares 
held  by  them  when  the  transactions  of  which  they  complain  took 
place,  it  does  not  appear  that  they  made  any  attempt  to  prevent  the 
purchase  of  the  additional  road,  and  the  issue  by  the  company  of  its 
bonds  secured  by  a  mortgage  on  that  road.  We  are  not  informed  of 
any  appeal  by  them  to  the  directors  to  stay  their  hands  in  this  respect, 
nor  of  any  representation  to  them  of  a  want  of  power  to  make  the 
purchase  and  issue  the  bonds,  nor  of  any  probable  injury  which  would 
arise  therefrom.  The  purchase  was  made  in  January,  1875,  and  this 
suit  was  not  commenced  until  September  12,  1878.  In  the  mean 
time  the  new  road  purchased  was  operated  as  an  integral  part  of  the 
line  of  the  Ohio  and  Mississippi  Railway  Company,  without  objection 
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from  any  stockholder.  During  these  three  years  and  eight  months 
the  earnings  of  the  new  road  went  into  the  treasury  of  the  company, 
and  the  bond.s  issued  upon  the  mortgage  of  that  road,  executed  by  the 
company  in  payment  of  its  purchase,  passed  into  the  hands  of  parties 
who  bought  them  on  the  faith  of  contracts  which  had  been  carried 
out  without  complaint  from  any  one.  Objections  now  come  with  bad 
grace  from  parties  who  knew  at  the  time  all  that  was  being  done  by  the 
company,  and  gave  no  sign  of  dissatisfaction.  The  purchase  and  the 
issue  of  the  bonds  were  public  acts  known  to  them,  and  presumably 
to  all  the  stockholders. 

A  stockholder  must  make  a  better  showing  of  wrongs  which  he  has 
suffered,  and  also  of  efforts  to  obtain  relief  against  them,  before  a 
court  of  equity  will  interfere  and  set  aside  the  tfansactions  of  a  rail- 
way company  or  of  its  directors.  It  is  not  enough  that  there  may  be 
a  doubt  as  to  the  authority  of  the  directors  or  as  to  the  wisdom  of 
their  proceedings.  Grievances,  real  and  substantial,  must  exist,  and 
before  an  individual  stockholder  can  be  heard  he  must  show,  in  the 
language  of  this  court,  that  "  he  has  exhausted  all  the  means  within 
his  reach  to  obtain,  within  the  corporation  itself,  the  redress  of  his 
grievances  or  action  in  conformity  to  his  wishes."  Hawes  v.  Oakland 
(104  TJ.  S.  450). 

In  that  case  the  court  added  that  the  efforts  to  induce  such  action 
as  he  desired  on  the  part  of  the  directors,  or  of  the  stockholders  when 
that  was  necessary,  and  the  cause  of  his  failure,  should  be  stated  with 
particularity  in  his  bill  of  complaint,  accompanied  with  an  allegation 
that  he  was  a  stockholder  at  the  time  of  the  transactions  of  which  he 
complains,  or  that  his  shares  have  devolved  on  him  since  by  operation 
of  law. 

According  to  the  rule  thus  declared,  and  its  value  and  importance 
are  constantly  manifested,  the  complainants  have  no  standing  in 
court,  and  the  demurrer  was  properly  sustained  for  want  of  equity  in 
the  bill. 

This  view  renders  it  unnecessary  to  consider  whether,  as  held  by 
the  court  below,  the  railway  company  had  the  right  to  acquire  the 
Springfield  Division  and  to  execute  the  mortgage  and  issue  the  bonds 
mentioned  by  virtue  of  the  legislation  of  Illinois. 

The  complainants  have  not  shown  any  ground  which  would  justify 
the  court,  on  this  application,  to  inquire  into  the  validity  of  the 
transaction. 

Decree  affirmed. 
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DUDLEY  V.   KENTUCKY   HIGH-SCHOOL. 
(9  Bush  (Kt/.),  576.     1873.) 

Judge  Lindsay  delivered  the  opinion  of  the  court :  — 

The  order  from  which  this  appeal  is  prosecuted  must  be  regarded 
as  final.  The  special  demurrer  to  the  jurisdiction  of  the  court  was 
sustained,  and  a  judgment  rendered  against  appellant  for  the  costs  of 
the  entire  proceeding.  This  is  equivalent  to  dismissing  the  petition 
for  the  want  of  jurisdiction  in  the  court,  and  effectually  precludes 
appellant  from  taking  further  steps  in  this  litigation  to  obtain  the 
relief  desired. 

We  are  inclined  to  differ  with  the  circuit  court  as  to  its  want  of 
jurisdiction  to  enjoin  the  collection  of  so  much  of  appellant's  sub- 
scription to  the  high-school  as  had  not  been  reduced  to  a  judgment 
in  the  Eranklin  Quarterly  Court ;  but  this  question  need  not  be  con- 
sidered in  view  of  the  fact  that  we  feel  satisfied,  after  a  careful  ex- 
amination of  the  petition,  that  it  sets  out  no  cause  of  action,  and 
that  under  the  facts  as  presented,  and  the  provisions  of  the  act  of 
the  General  Assembly  incorporating  the  high-school,  it  cannot  be  so 
amended  as  to  present  a  cause  of  action. 

The  object  of  the  corporation  was  to  establish  and  maintain  a  high- 
school,  and  not  to  make  money,  and  it  has  no  legal  right  to  engage  in 
speculations  or  investments  in  real  estate  for  the  last-named  pur- 
pose ;  but  it  has  the  expressly  delegated  power  "  to'  receive  and  hold 
for  the  benefit  of  said  high-school  any  lands,  tenements,  etc.,  ...  by 
gift,  devise,  donation,  contract,  or  purchase."  It  is  not  complained 
that  the  house  and  lands  purchased  or  about  to  be  purchased  from 
Gaines  are  not  to  be  held  for  the  benefit  of  the  school,  but  that  the 
corporation  is  unable  to  pay  the  contemplated  price,  and  that  the 
inevitable  result  of  the  purchase,  if  consummated,  will  be  the  bank- 
ruptcy of  the  corporation  and  the  failure  of  the  project  to  establish 
the  school. 

It  may  be  conceded  that  the  facts  stated  in  the  petition  fully  au- 
thorize this  conclusion,  and  yet  it  does  not  follow  that  a  court  of 
equity  has  the  power  at  the  suit  of  a  stockholder  to  interfere  by  in- 
junction to  prevent  the  corporation  from  executing  a  contract  it  has 
the  lawful  right  to  make. 

It  is  true  that  a  majority  of  stockholders,  no  matter  how  great, 
have  not  the  right  to  divert  the  funds  of  a  joint-stock  incorporated 
company  to  any  other  than  the  purposes  for  which  it  was  organized  ; 
and  if  such  funds  are  about  to  be  so  diverted,  a  stockholder  may  file 
a  bill  in  equity  against  the  company  to  restrain  it  by  injunction  from 
such   diversion   or   misapplication.      Bagshaw   v.   Eastern    Counties 
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Railway  Co.  (7  Hare,  114 ;  1  Beavan,  1)  ;  March  v.  Eastern  Rail- 
way Co.  (40  N.  H.  548).  But  relief  will  not  be  granted  unless  the 
corporation  is  about  to  do  some  act  outside  of  the  scope  of  its  au- 
thority, or  in  disobedience  to  the  provisions  of  its  constitution,  for 
so  long  as  it  exercises  the  powers  granted  by  the  charter  the  acts 
of  the  company  must  be  treated  by  the  courts  as  the  acts  of  all 
the  stockholders. 

Each  and  every  stockholder  contracts  that  the  will  of  the  majority 
shall  govern  in  all  matters  coming  within  the  limits  of  the  act  of  in- 
corporation ;  and  in  cases  involving  no  breach  of  trust,  but  only  error 
or  mistake  of  judgment  upon  the  part  of  the  directors  who  represent 
the  company,  individual  stockholders  have  no  right  to  appeal  to  the 
courts  to  dictate  the  line  of  policy  to  be  pursued  by  the  corporation. 
Angell  and  Ames  on  Corporations,  sec.  393.  Nor  does  the  irregular 
manner  in  which  the  board  of  directors  voted  upon  the  proposition 
to  make  the  purchase  from  Gaines  authorize  the  chancellor  to  inter- 
pose to  prevent  its  consummation.  In  the  case  of  Foss  v.  JJarhottle  (2 
Hare,  461),  where  the  object  of  the  bill  in  equity  was  to  obtain  relief 
against  what  was  alleged  to  be  a  fraud  committed  by  certain  of  the 
directors  in  an  incorporated  company,  which  fraud  consisted  in  the 
sale  to  themselves,  as  representatives  of  the  company,  of  lands  in 
which  they  were  individually  interested,  Vice-Chancellor  Wigram 
held  that  although  the  act  might  be  voidable  by  the  company,  yet, 
inasmuch  as  a  majority  of  the  proprietors  might  at  a  general  meeting 
confirm  it,  he  declined  to  interfere,  saying,  "  While  the  court  may  be 
declaring  the  acts  complained  of  to  be  void  at  the  suit  of  the  present 
plaintiffs,  who  in  fact  may  be  the  only  proprietors  who  disapprove  of 
them,  the  governing  body  of  proprietors  may  defeat  the  decree  by 
lawfully  resolving  upon  the  confirmation  of  the  very  acts  which  are 
the  subject  of  the  suit."  So  in  this  case,  while  it  may  be  that  the 
corporation  has  the  right  to  avoid  the  purchase  from  Gaines,  because 
one  of  the  directors,  without  whose  vote  the  proposition  would  have 
been  rejected,  was  allowed  to  vote  by  proxy,  yet  it  may  be  that  Dud- 
ley is  the  only  stockholder  who  disapproves  of  the  purchase,  and  it 
might  result  that,  at  the  time  the  court  was  protecting  him  against 
the  payment  of  his  subscription  because  of  the  unauthorized  action 
of  the  directors,  a  majority  of  the  stockholders  in  general  meeting 
might  ratify  or  have  already  ratified  the  purchase,  and  bound  Dudley 
under  his  contract  of  subscription  to  submit  to  their  will  thus  regu- 
larly and  legally  expressed". 

It  may  be  that  the  price  agreed  to  be  paid  for  the  house  and  lands 
is  greatly  more  than  its  value,  but  about  this  matter  the  opinion  of 
the  majority  of  the  stockholders  as  expressed  through  the  directory 
must  control,  and  so  far  as  the  action  of  the  court  in  this  case  is  con- 
cerned it  is  immaterial  whether  the  corporation  acted  wisely  or  un- 
wisely in  contracting  a 'debt  which  possibly  it  will  be  unable  to  pay. 
The  charter  empowers  it  to  make  purchases  of    laud,  to  contract 
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debts,  and  to  issue  bonds  to  an  amount  not  over  two  thirds  of  the 
stock  subscribed ;  and  if  these  powers  are  so  exercised  as  to  result  in 
loss  to  the  stockholders,  it  is  a  misfortune  against  which  the  courts 
can  afford  no  protection. 

Judgment  affirmed. 


DUNPHY  V.   TEAVELLER   ASSOCIATION". 

(146  Mass  495.     1888.) 

Knowlton,  J. :  — 

The  plaintiff  brings  this  bill  in  equity,  filed  on  December  18,  1886, 
as  a  stockholder  in  the  defendant  corporation,  in  behalf  of  himself 
and  such  other  stockholders  as  may  join  him  therein,  alleging  that 
Roland  Worthington,  one  of  the  defendants,  is  the  president  and 
treasurer  of  said  corporation;  and  is  and  for  a  long  time  has  been 
the  owner  or  controller  of  a  majority  of  the  shares  of  its  capital 
stock,  and  by  means  of  his  ownership  and  control  has  chosen  such 
persons  to  be  directors  as  he  has  seen  fit;' and  has  improperly  used  and 
invested  large  sums  of  money  of  the  corporation  in  certain  specified 
ways  and  has  kept  other  large  sums  of  its  money  on  hand  drawing 
no  interest,  and  has  improperly  received  large  amounts  as  his  salary 
as  president  of  the  corporation,  and  as  rent  for  a  building  owned  by 
him  and  occupied  by  it,  and  has  prevented  the  making  of  divi- 
dends upon  capital  stock,  and  has  otherwise  improperly  managed 
the  affairs  of  said  corporation,  to  the  great  damage  of  the  plaintiff 
and  other  stockholders.  The  plaintiff  prays  that  said  Worthington 
may  be  directed  to  render  accounts  of  all  his  dealings  with  the  assets 
of  the  corporation,  and  to  refund  all  moneys  improperly  received  or 
paid  out  by  him,  and  to  pay  to  certain  stockholders  such  sums 
of  money  as  shall  equalize  among  all  the  stockholders  certain  dis- 
tributions alleged  to  have  been  irregularly  made  among  some  of 
them,  and  to  file  a  correct  statement  in  detail  of  all  the  present  assets 
and  liabilities  of  the  corporation,  and  hereafter  annually  to  render 
accounts  of  his  dealings  with  it  as  treasurer  so  long  as  he  holds  that 
office.  He  also  prays  that  all  funds  of  the  corporation  on  hand  in 
excess  of  five  thousand  dollars  be  ordered  distributed  among  the 
stockholders  at  once,  and  that  the  corporation  be  required  hereafter 
to  declare  dividends  as  often  as  the  cash  on  hand  shall  equal  five  per 
cent  of  the  amount  of  its  capital  stock,  and  for  general  relief. 

Courts  of  equity  are  swift  to  protect  helpless  minorities  of  stock- 
holders of  corporations  from  the  oppression  and  fraud  of  majorities. 
But  the  legal  relations  into  which  the  members  of  a  corporation 
enter  require  them  to  seek  redress  for  supposed  wrongs  done  them 
as  stockholders  from  its  officers,  and  from  the  corporation  itself, 
before  applying  elsewhere.  Misconduct  in  dealing  with  a  corpora- 
tion, or  in  management  of  its  affairs,  can  affect  its  members  only 

VOL.  1.  —  49 


770  DUNPHY   V.    TRAVELLER   ASSOCIATION.  [CHAP.  XVL 

through  the  corporation  itself.  The  wrong  in  such  a  case  is  done 
primarily  to  the  corporation.  It  is  the  duty  of  its  directors  or  other 
managing  oflBcers  to  protect  it  from  those  who  would  do  it  injustice, 
and  to  seek  compensation  for  any  injury  which  it  receives.  Stock- 
holders in  a  corporation  impliedly  agree,  when  they  join  it,  to  act 
in  the  corporate  business  through  officers  chosen  to  represent  them, 
or  by  vote  at  meetings  of  the  members  regularly  called.  And  so,  if 
they  deem  themselves  aggrieved  as  shareholders  by  the  dealings  of 
others  with  it,  or  by  the  acts  of  its  managers,  they  are  bound  to  seek 
their  remedy  through  corporate  channels,  first,  by  application  to  the 
officers  in  charge,  and  failing  there,  secondly,  to  the  corporation 
itself  at  a  meeting  of  its  members.  If  they  can  obtain  justice  at 
the  hands  of  neither,  the  courts  are  open  for  their  relief. 

It  would  be  contrary  to  the  fundamental  principles  of  corporate 
organization  to  hold  that  a  single  shareholder  can  at  any  time  launch 
the  corporation  into  litigation  to  obtain  from  another  what  he  deems 
to  be  due  to  it,  or  to  prevent  methods  of  management  which  he 
thinks  unwise.  Intelligent  and  honest  men  differ  upon  questions 
of  business  policy.  It  is  not  always  best  to  insist  upon  all  one's 
rights;  and  a  corporation  acting  by  its  directors,  or  by  vote  of  its 
members,  may  properly  refuse  to  bring  a  suit  which  one  of  its  stock- 
holders believes  should  be  prosecuted.  In  such  a  case  the  will  of 
the  majority  must  control.  It  is  only  when  the  action  of  a  corpora- 
tion in  refusing  to  proceed  at  the  request  of  a  stockholder  is  fraud- 
ulent as  against  him,  or  in  disregard  of  his  rights,  that  he  can 
maintain  a  suit  in  his  own  name  in  the  corporate  right.  The  court 
cannot  interfere  with  the  management  of  corporations  in  matters 
which  are  properly  within  their  discretion,  so  long  as  their  discre- 
tion is  fairly  exercised,  and  it  is  always  assumed  until  the  contrary 
appears,  that  they  and  their  officers  obey  the  law,  and  act  in  good 
faith  toward  all  their  members.  Even  when  their  acts  are  ultra 
vires,  or  otherwise  illegal,  a  complaining  member  must  first  seek 
his  remedy  within  the  corporation.  The  only  exception  to  the  rule 
that  a  stockholder  must  apply  to  the  directors,  and  also  if  need  be 
to  the  corporation,  for  redress  of  a  wrong  done  it,  before  he  can  sue 
in  the  court  of  equity  for  himself  and  in  behalf  of  other  stock- 
holders, is  when  it  appears  that  such  application  would  be  unavail- 
ing to  protect  his  rights.  Brewer  v.  Boston  Theatre  (104  Mass.  378) ; 
Allen  V.  Wilson  (28  Fed.  Eep.  677) ;  Hawes  v.  Oakland  (104  U.  S. 
450) ;  Detroit  v.  Dein  (106  U.  S.  537) ;  Dimpfell  v.  Ohio  &  Missis- 
sippi Railway  (110  U.  S.  209),  Foss  v.  Harbottle  (2  Hare,  461). 
That  may  happen  when  the  directors  themselves  are  the  wrong- 
doers, or  in  fraudulent  combination  with  them,  or  when  the  cor- 
poration is  controlled  by  them,  or  when  it  is  necessary  that  action 
should  be  taken  too  speedily  to  leave  time  for  a  corporate  meeting  of 
stockholders. 

In  the  case  at  bar  there  is  an  averment  that  Roland  Worthington, 
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the  alleged  wrongdoer,  has  for  a  long  time  controlled  a  majority  of 
the  stock,  and  has  elected  such  persons  directors  as  he  chose.  That 
states  a  sufficient  reason  for  not  applying  to  the  corporation,  at  a 
meeting  of  its  members,  for  action  to  redress  its  wrong.  But  it  is 
not  alleged  that  the  plaintiff  ever  attempted  to  move  the  directors 
in  the  interest  of  the  corporation  in  the  matters  complained  of,  or 
that  any  good  reason  existed  for  his  failure  so  to  do.  It  does  not 
even  appear  who  or  how  many  the  directors  are.  It  is  said  that 
the  defendants  Roland  Worthington  and  Roland  Worthington  the 
younger  are  directors,  but  no  others  are  named.  The  law  provides 
that  there  shall  be  at  least  three,  and  it  is  to  be  presumed  that  there 
are  others  besides  these  defendants.  Rev.  Sts.  c.  38,  §  3;  Pub.  Sts. 
c.  106,  §  26.  There  is  no  allegation  of  fraud  or  of  wrongful  combin- 
ation with  Roland  Worthington,  or  of  other  misconduct  on  the  part 
of  any  of  them.  And  it  cannot  be  presumed,  in  the  absence  of  such 
averments,  that  they  would  refuse  to  do  their  duty  if  their  attention 
were  called  to  it.  In  Brewer  v.  Boston  Theatre  (ubi  supra),  —  a  much 
stronger  case  for  the  plaintiff  than  this,  — an  allegation  was  in  these 
words ;  "  a  majority  of  the  present  board  of  directors  of  said  defen- 
dant corporation  are  acting  in  the  interest  of,  and  are  under  the  con- 
trol of,  Tompkins  and  Thayer,"  the  authors  of  the  alleged  frauds; 
and  it  was  held  that  this  allegation  did  not  set  forth  a  sufficient 
reason  for  bringing  a  suit  without  first  requesting  the  directors 
to  do  it. 

For  the  reasons  which  we  have  stated  the  demurrer  must  be  sus- 
tained; but  inasmuch  as  the  bill  may  be  amended,  it  may  be  well 
to  consider  some  other  objections  made  by  the  defendants. 

It  is  contended  that  the  bill  is  multifarious  because  it  joins  a 
claim  for  a  restitution  of  property  to  the  corporation  with  a  claim 
for  a  payment  of  a  dividend,  and  it  is  argued  that  in  one  part  of  his 
case  the  plaintiff  moves  through  the  equity  of  the  corporation  against 
a  wrongdoer,  and  in  the  other  he  moves  directly  against  the  corpora- 
tion itself.  Looking  at  these  parts  of  the  case  as  separate  pro- 
ceedings, the  argument  has  great  weight.  But  we  think  the  relief 
sought  should  be  more  broadly  viewed.  Upon  the  plaintiff's  theory, 
he  and  other  stockholders  have  been  wronged  by  a  course  of  proceed- 
ing in  which  all  the  defendants  have  participated.  The  substance 
of  his  complaint  is  that  they  have  kept  from  him  profits  to  which  he 
is  entitled,  and  he  brings  his  bill  to  obtain  those  profits.  He  sug- 
gests misconduct  of  the  corporation  in  refusing  to  make  dividends  of 
money  which  it  has  on  hand,  and  alleges  that  Roland  Worthington 
is  the  author  of  this  misconduct,  and  has  personally  joined  in  it  as 
controller  of  the  corporate  action.  He  suggests  that  other  profits 
which  should  have  been  divided  have  been  kept  from  him  through 
misconduct  of  said  Worthington  in  improperly  paying  out  and  invest- 
ing money  of  the  corporation,  and  in  improperly  appropriating  its 
money  to  his  own  use,  and  that  the  corporation  has  participated  in 
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this  wrong  in  not  preventing  it  nor  taking  measures  to  redress  it. 
He  prays  for  a  dividend  of  moneys  in  the  hands  of  the  corporation 
which  it  refuses  to  divide,  and  of  other  moneys  in  the  hands  of 
Worthington  which  it  should  first  obtain  and  then  divide.  Both 
branches  of  the  case  are  essential  to  the  complete  relief  of  the  plain- 
tiff. Worthington  and  the  corporation  are  parties  interested  in  both, 
and  there  is  no  difficulty  in  trying  both  together.  We  are  of  opin- 
ion that  the  bill  is  not  multifarious.  See  Lenz  v.  Prescott  (144 
Mass.  505) ;  Pointon  v.  Pointon  (L.  E..  12  Eq.  547) ;  Coates  v.  Legard 
(L.  R.  19  Eq.  56);  Kennebec  Railroad  v.  Portland  Railroad  (54 
Maine,  173). 

It  is  obvious  that  the  bill  cannot  be  maintained  to  obtain  payments 
for  the  stockholders  Morss  and  Spaulding  of  the  sums  which  it  is 
alleged  should  have  been  paid  them  when  distributions  were  made 
to  other  stockholders  in  1869,  1870,  and  1871.  Their  rights  in  rela- 
tion to  these  distributions  cannot  be  affected  by  this  suit.  They  are 
not  made  parties  to  it,  and  this  plaintiff  is  not  in  a  position  to  repre- 
sent their  equity  before  the  court. 

It  is  contended  that  as  to  most  of  the  matters  complained  of,  the 
bill  shows  such  knowledge  and  acquiescence  on  the  part  of  the  plain- 
tiff as  precludes  him  from  obtaining  equitable  relief,  and  that  even 
if  he  made  objection,  he  is  barred  by  reason  of  laches.  It  is  a 
familiar  principle  of  equity  jurisprudence  that  long  continued  acqui- 
escence in  a  course  of  conduct  by  one  interested  in  it,  especially 
when  the  rights  of  others  are  affected  thereby,  will  induce  the  court 
to  refuse  him  relief  upon  his  subsequent  complaint  of  it.  Dimpfell 
V.  Ohio  &  Mississippi  Railway  (110  U.  S.  209);  Allen  v.  Wilson  (28 
Fed.  Eep.  677) ;  Burt  v.  British  Assurance  Association  (4  De  G.  &  J. 
158) ;  Ffooks  v.  South  Western  Railway  (1  Sm.  &  G.  142) ;  Graham 
v.  Birkenhead  Railway  (2  Macn.  &  G.  146). 

As  to  the  alleged  improper  investments,  there  is  no  averment  that 
they  were  fraudulently  made  or  that  the  plaintiff  objected  to  them  or 
that  he  was  ignorant  of  them.  The  presumption  is  that  he  knew 
of  them,  and  did  not  object;  for  they  all  appear  upon  the  books  of 
the  corporation,  of  which  he  was  a  director  from  1871  to  1879,  and 
the  treasurer  from  1879  to  1884,  and  all  but  the  last  of  them  were 
made  as  long  ago  as  1881,  and  most  of  them  many  years  before  that 
time.  So  long  as  he  was  a  director  or  the  treasurer,  it  was  his  duty 
to  know  of  all  the  investments  of  the  company's  money,  and  to  object 
bo  them  and  endeavor  to  prevent  them  if  they  were  illegal  or  im- 
proper. In  view  of  his  official  position  and  the  lack  of  any  aver- 
ment or  intimation  that  he  objected  to  these  investments  until  the 
expiration  of  more  than  three  years  after  the  last  was  made  and  more 
than  thirteen  years  after  the  first  during  his  directorship,  he  can 
hardly  complain  if  he  is  held  to  have  so  far  acquiesced  in  them  as 
to  have  lost  his  right  to  recover  on  account  of  them.  If  he  intended 
to  rely  on  them  as  a  cause  of  action  he  has  certainly  been  guilty  of 
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laches  and  for  that  reason  he  cannot  be  heard  to  complain  of  them 
at  this  late  day.  Peabody  v.  Flint  (6  Allen,  52);  Royal  Bank  of 
Liverpool  v.  Grand  Junction  Railroad  (126  Mass.  490). 

These  considerations  apply  also  to  some  of  the  other  matters  relied 
on,  especially  to  the  increase  of  Worthington's  salary  as  president 
for  a  term  which  ended  May  15,  1875,  to  the  loan  of  money  obtained 
from  Job  E.  Worthington  in  1874,  and  to  most  of  the  payments  of 
interest  upon  it. 

Demurrer  sustained. 


DUEFEE  V.   RAILEOAD  COMPANY. 
(  5  Allen,  230.     1862.) 

Bill  in  Equity  brought  by  the  plaintiff,  a  minor,  by  John  S. 
Brayton,  his  guardian,  to  restrain  the  defendants,  a  railroad  cor- 
poration established  under  the  law  of  this  Commonwealth,  and  the 
directors  thereof,  from  proceeding  to  act  under  St.  1861,  c.  156, 
authorizing  them  to  extend  their  railroad  to  the  line  of  the  State 
of  Rhode  Island,  or  under  St.  1862,  c.  149,  authorizing  their  union 
with  the  Newport  and  Fall  River  Railroad  Company. 

The  bill  alleged  in  substance  that  by  sundry  acts  of  the  general 
court  the  defendant  railroad  company  were  established  as  a  corpora- 
tion and  authorized  to  construct  a  railroad  from  Fall  River  to  Boston; 
that  the  plaintiff  is  the  owner  of  three  hundred  and  thirty-nine  shares 
of  their  capital  stock ;  that  they,  in  and  by  their  business  over  their 
road,  have  accumulated  a  surplus  fund  of  over  $700,000;  that  the 
plaintiff  has  a  vested  interest  in  his  proportionate  share  thereof;  that 
they  have  no  right,  without  his  consent,  to  divert  their  income  or 
surplus  fund,  or  employ  it  in  a  new  and  hazardous  enterprise  and 
speculation,  different  from  that  set  forth  in  the  acts  establishing  the^n 
as  a  corporation,  or  to  lend  their  funds  to  or  unite  with  another 
railroad  company;  that  in  conformity  with  a  previous  vote,  and 
against  his  protest,  they  presented  a  petition  to  the  Legislature  for 
authority  to  build  a  railroad  from  Fall  River  to  Newport,  Rhode 
Island;  that  the  Newport  and  Fall  River  Railroad  Company,  a  cor- 
poration established  by  the  Legislature  of  Rhode  Island,  were  author- 
ized to  build  a  railroad  in  that  State  from  Newport  to  the  line  of 
Massachusetts,  to  connect  with  a  railroad  which  might  be  constructed 
in  Massachusetts,  to  the  same  point;  that  in  May,  1860,  the  Newport 
and  Fall  River  Railroad  Company  were  authorized  to  unite  with  a 
corporation  which  might  be  empowered  in  this  Commonwealth  to 
build  such  railroad;  that  thereafter  St.  1861,  c.  156,  was  passed, 
authorizing  the  defendant  railroad  company  to  extend  their  railroad 
to  the  line  of  the  State  of  Rhode  Island;  that  this  statute  was 
accepted  at  a  special  meeting  of  their  stockholders,  the  plaintiff 
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protesting  aad  voting  against  such  acceptance ;  that  they  have  filed 
the  location  of  the  extension  of  their  road,  under  said  statute;  that, 
in  conformity  with  a  petition  by  them,  St.  1862,  c.  149,  was  passed, 
authorizing  them  to  unite  with  the  Newport  and  Fall  River  Rail- 
road Company,  and  providing  that  if  the  two  corporations  should 
vote  to  unite  and  form  one  corporation,  the  directors  of  the  defend- 
ant railroad  company  should  forthwith  cause  a  meeting  to  be  called 
of  the  stockholders  in  the  new  corporation,  for  choice  of  officers; 
and  that  their  directors  have  called  a  meeting  of  stockholders  to  act 
upon  the  question  of  accepting  St.  1862,  c.  149,  and,  under  a  vote  of 
the  stockholders,  have  issued  bonds  to  the  amount  of  $400,000,  and 
with  the  proceeds  thereof  are  now  building  the  extension  of  their 
railroad  not  only  to  the  line  of  Rhode  Island,  but  to  Newport,  either 
by  assuming  the  work  themselves,  or  by  lending  their  funds  or  credit. 
The  prayer  was  for  an  injunction  restraining  the  defendant  railroad 
company  from  applying  their  funds  or  pledging  their  credit  for  the 
purposes  set  forth,  and  from  uniting  with  the  Newport  and  Fall 
.  River  Railroad  Company,  and  restraining  their  directors  from  caus- 
ing a  meeting  of  the  stockholders  of  such  new  corporation  to  be  held 
for  the  choice  of  officers,  and  for  further  relief. 

The  answer  of  the  defendant  railroad  company  alleged  that  their 
corporation  was  formed  and  created  by  a  number  of  smaller  rail- 
roads, chartered  for  shorter  routes,  being  united  for  the  public  good 
into  one,  and  that  these  unions  were  authorized  by  acts  similar  to 
the  one  now  in  controversy,  and  were  effected  by  majority  votes 
merely ;  that  the  bulk  of  the  plaintiff's  shares  were  held  by  him  by 
reason  of  his  having  been  an  owner  of  shares  in  one  of  said  smaller 
railroads  and  that  the  purchase  of  the  residue  was  made  with  knowl- 
edge of  the  intention  of  the  corporation  to  extend  their  road  to  New- 
port, and  of  proceedings  pending  for  that  purpose;  denied  any  loan 
of  their  credit  or  funds  to  any  other  railroad  company,  or  any  inten- 
tion to  employ  their  funds  in  any  hazardous  enterprise,  contrary  to 
law,  or  that  the  acts  of  the  General  Court  referred  to  depend  for  their 
validity  upon  the  plaintiff's  consent;  admitted  the  accumulation  of 
a  surplus  fund,  and  the  various  corporate  and  legislative  proceedings 
as  alleged,  and  the  issue  of  bonds  to  the  amount  ot  $219,000,  but  not 
of  $400,000,  and  denied  the  alleged  use  of  the  proceeds  thereof; 
admitted  that  they  have  aided  the  Newport  and  Fall  River  Railroad 
Company  in  constructing  their  railroad,  but  alleged  that  such  aid 
has  been  rendered  only  in  accordance  with  an  indenture  entered  into 
between  the  two  corporations,  the  material  parts  of  which  are  copied 
in  the  margin,  in  pursuance  of  which  they  have  advanced  the  sum  of 
$200,000. 

The  railroad  company  also  demurred  to  the  bill  for  multifarious- 
ness, and  the  directors  demurred  on  the  ground  that  they  were  im- 
properly joined  as  parties. 

The  case  was  heard  upon  the  bill,  answer,  and  demurrers  before 
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the  chief  justice,  and  reserved  for  the  determination  of  the  whole 
court. 

BiGBLOW,  C.  J. :  — 

We  do  not  deem  it  necessary  to  consider  the  questions  raised  by 
the  demurrer  to  the  bill,  nor  to  discuss  the  nature  or  extent  of  the 
jurisdiction  of  this  court  in  equity  over  corporations,  at  the  suit  of 
one  or  more  of  their  stockholders,  in  cases  where  there  has  been  an 
excess  or  abuse  of  the  power  or  authority  conferred  by  legislative 
grants.  In  the  view  which  we  have  taken  of  the  merits  of  the  case, 
these  questions  become  immaterial. 

The  case  for  the  plaintiff  mainly  rests  on  the  single  proposition 
of  law  that  a  corporation  established  by  the  Legislature  of  this  Com- 
monwealth, by  acts  which,  under  St.  1830,  c.  81,  are  subject  to 
alteration,  amendment,  or  repeal,  at  the  pleasure  of  the  Legislature, 
cannot  engage  in  any  new  enterprise  or  enter  upon  any  new  under- 
taking, in  addition  to  that  contemplated  by  and  embraced  in  the 
original  charter  of  the  company,  against  the  consent  of  any  one  of 
its  stockholders,  although  such  new  enterprise  or  undertaking  is 
of  the  same  kind  with  that  for  which  the  corporation  was  originally 
established,  and  is  authorized,  sanctioned,  and  adopted  by  an  express 
legislative  grant,  and  by  a  vote  of  the  majority  of  the  stockholders 
duly  ascertained  according  to  law. 

In  endeavoring  to  ascertain  whether  this  proposition  can  be  sup- 
ported on  sound  legal  principles,  it  does  not  seem  to  us  to  be  neces- 
sary to  enter  upon  any  extended  discussion  of  the  extent  of  the  right 
reserved  by  the  general  laws  to  the  Legislature  to  modify  or  repeal 
the  charters  of  corporations  without  or  against  their  consent.  No 
question  arises  here  between  the  Legislature  and  the  corporation. 
The  latter  have  assented,  in  the  mode  provided  by  law,  to  the  change 
in  their  rights,  powers,  and  duties  which  have  been  created  by  the 
act  set  forth  in  the  bill,  and  have  thereby  accepted  the  modifications 
of  their  original  contract  with  the  Commonwealth,  which  result  from 
the  new  provisions  of  law  which  they  have  thus  adopted  and  sanc- 
tioned. Nor  are  we  called  on  to  determine  the  effect  which  such  a 
legislative  act  would  have  upon  a  previously  existing  executory  con- 
tract entered  into  with  the  corporation;  as,  for  instance,  an  agree- 
ment to  subscribe  for  stock  and  to  become  a  member  of  a  corporate 
body,  created  or  to  be  established  for  certain  distinct  and  designated 
objects.  No  such  question  arises  in  the  present  case.  The  plaintiff 
had  no  executory  agreement  with  the  defendants  at  the  time  the  act 
in  question  was  passed  by  the  Legislature,  or  when  it  was  approved 
and  accepted  by  a  legal  vote  of  the  corporation.  He  was  then  the 
absolute  owner  of  shares,  and  as  such  was  a  constituent  member  of 
the  body  corporate,  clothed  with  all  the  rights  and  privileges  and 
subject  to  all  the  duties  and  obligations  of  a  stockholder.  These, 
therefore,  constituted  the  extent  and  the  measure  of  his  responsi- 
bility to  the  corporation,  and  of  their  liability  and  legal  obligations 
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to  him.  In  this  view,  the  gist  of  the  present  inquiry  seems  to  us  to 
embrace  a  much  narrower  range  than  that  which  was  taken  in  the 
very  elaborate  and  extended  argument  submitted  by  the  learned' 
counsel  for  the  plaintiff.  It  appears  to  us  that  when  we  shall  have 
ascertained  and  defined  with  precision  and  accuracy  the  nature  of 
the  contract,  which  subsists,  under  the  statutes  of  this  Common- 
wealth, between  a  corporation  and  one  of  its  members  solely  by 
virtue  of  his  being  a  proprietor  of  shares  in  the  capital  stock,  we 
shall  have  gone  very  far  towards  a  final  adjudication  of  the  rights 
of  the  respective  parties,  so  far  as  they  are  involved  in  the  present 
controversy. 

We  suppose  it  may  be  stated  as  an  indisputable  proposition,  that 
every  person  who  becomes  a  member  of  a  corporation  aggregate  by 
purchasing  aad  holding  shares  agrees  by  necessary  implication  that 
'he  will  be  bound  by  all  acts  and  proceedings,  within  the  scope  of 
the  powers  and  authority  conferred  by  the  charter,  which  shall  be 
adopted  or  sanctioned  by  a  vote  of  the  majority  of  the  corporation, 
duly  taken  and  ascertained  according  to  law.  This  is  the  unavoid- 
able result  of  the  fundamental  principle  that  the  majority  of  the 
stockholders  can  regulate  and  control  the  lawful  exercise  of  the 
powers  conferred  on  a  corporation  by  its  charter.  A  holder  of 
shares  in  an  incorporated  body,  so  far  as  his  individual  rights  and 
interests  may  be  involved  in  the  doings  of  the  corporation,  acting 
within  the  legitimate  sphere  of  its  corporate  power,  has  no  other 
legal  control  over  them  than  that  which  he  can  exercise  by  his  sin- 
gle vote  in  the  meetings  of  the  company.  To  this  extent,  he  has 
parted  with  his  personal  right  or  privilege  to  regulate  the  disposi- 
tion of  that  portion  of  his  property  which  he  has  invested  in  the 
capital  stock  of  the  corporation,  and  surrendered  it  to  the  will  of  a 
majority  of  his  fellow  corporators.  The  jus  disponendi  is  vested  in 
them  so  long  as  they  keep  within  the  line  of  the  general  purpose 
and  object  for  which  the  corporation  was  established,  although  their 
action  may  be  against  the  will  of  a  minority,  however  large.  It 
cannot,  therefore,  be  justly  said  that  the  contract,  express  or  im- 
plied, between  the  corporation  and  the  stockholders  is  infringed  or 
impaired  by  any  act  or  proceeding  of  the  former  which  is  authorized 
by  a  majority,  and  which  comes  within  the  terms  of  the  original 
statute  creating  and  establishing  their  franchise,  and  conferring  on 
them  capacity  to  exercise  control  over  rights  and  property  of  their 
members.  On  the  contrary,  the  fair  and  reasonable  implication 
resulting  from  the  legal  relation  of  the  stockholder  and  the  cor- 
poration is,  that  the  majority  may  do  any  act  either  coming  within 
the  scope  of  the  corporate  authority,  or  which  is  consistent  with 
the  terms  and  conditions  of  the  original  charter,  without  and  even 
against  the  consent  of  an  individual  member. 

Such  being  the  nature  of  the  contract  which  subsists  between  the 
corporation  and  each  of  its  members,  we  have  only  to  inquire,  in 
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the  present  case,  whether  it  has  been  in  any  respect  violated  by  the 
present  defendants.  The  answer  to  this  inquiry  will  be  found  in 
the  interpretation  which  is  put  on  that  clause  of  the  general  laws 
of  this  Commonwealth  already  cited,  by  which  a  right  is  reserved  to 
the  Legislature  to  amend,  alter,  or  repeal  any  act  of  incorporation 
which  has  been  established  by  its  authority  since  the  enactment  of 
that  provision  in  St.  1830.  Whatever  may  be  the  extent  of  the 
authority  which  is  thereby  retained  by  the  Legislature  to  modify 
or  change  the  charters  of  corporations  without  or  against  their  con- 
sent, there  would  seem  to  be  no  reason  to  doubt  that,  with  the  con- 
currence of  the  corporation  manifested  in  the  mode  pointed  out  by 
law,  the  Legislature  may  make  any  alteration  in  or  addition  to  the 
power  and  authority  conferred  by  the  original  act  of  incorporation, 
and  not  foreign  to  the  purposes  and  objects  for  which  it  was  enacted, 
and  which  it  was  designed  to  accomplish,  which  may  seem  to  be 
expedient  or  necessary.  No  breach  of  contract  would  be  thereby 
occasioned.  Such  action  would  be  in  precise  accordance  with  the 
terms  on  which  the  grant  of  the  franchise  was  made.  In  creating  a 
corporation,  no  contract  is  made  by  the  Legislature  with  the  indi- 
vidual members  or  stockholders,  any  further  than  they  are  repre- 
sented by  the  artificial  body  which  the  act  of  incorporation  calls 
into  being.  They  have  no  other  rights  except  those  which  exist  or 
grow  out  of  the  constitution  of  the  body  corporate  of  which  they  are 
members.  To  this  only  can  we  look,  in  order  to  ascertain  whether 
there  has  been  any  breach  of  contract  or  violation  of  chartered 
rights.  It  constitutes,  of  itself,  the  contract  by  which  the  rights 
of  all  parties  are  to  be  governed.  When,  therefore,  it  is  expressly 
provided  between  the  Legislature  on  the  one  hand  and  the  corpora- 
tion on  the  other,  as  part  of  the  original  contract  of  incorporation, 
that  the  former  may  change  or  modify  or  abrogate  it  or  any  portion 
of  it,  it  cannot  be  said  that  any  contract  is  broken  or  infringed  when 
the  power  thus  reserved  is  exercised  with  the  consent  of  the  artifi- 
cial body  of  whose  original  creation  and  existence  such  reservation 
formed  an  essential  part.  The  stockholder  cannot  say  that  he  be- 
came a  member  of  the  corporation  on  the  faith  of  an  agreement  made 
by  the  Legislature  with  the  corporation,  that  the  original  act  of 
incorporation  should  undergo  no  change  except  with  his  assent. 
Such  a  position  might  be  asserted  with  more  plausibility,  if  there 
was  an  absence  of  a  clause  in  the  original  act  of  incorporation  pro- 
viding for  an  alteration  in  its  terms.  In  such  a  case  it  might  per- 
haps be  maintained  that  there  was  a  strong  implication  that  the 
charter  should  remain  inviolate,  and  that  the  holders  of  shares 
invested  their  property  in  the  corporation  relying  upon  a  contract 
entered  into  between  it  and  the  Legislature  that  the  provisions  of 
the  act  creating  it  should  remain  unchanged.  But  it  is  difficult  to 
see  how  such  a  construction  can  be  put  on  a  contract  which  contains 
an  express  stipulation  that  it  shall  be  subject  to  amendment  and 
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alteration.     If  it  be  asked  by  whom  such  amendment  or  alteration 
is  to  be  made,  the  answer  is  obvious :  by  the  parties  to  the  contract, 
the  Legislature  on  the  one  hand  and  the  corporation  on  the  other; 
the  former   expressing   its  intention  by  means  of  a  legislative  act, 
and  the  latter  assenting  thereto  by  a  vote  of  the  majority  of  the 
stockholders,    according   to   the   provisions   of    its   charter.      It   is 
nothing  more  than  the  ordinary  case  of  a  stipulation  that  one  of 
the  parties  to  a  contract  may  vary  its  terms  with  the  assent  of  the 
other  contracting  party.     In  such  case,  all  persons  claiming  deriva- 
tive rights  or  interests  under  the  original  contract,  with  notice  of 
its  terms,  would  be  bound  by  the  amendment  or  alteration  to  which 
the  parties  should  agree.     Take  an  illustration,  similar  to  one  put 
by  the  learned  counsel  for  the  defendants.     Suppose  a  copartnership 
or  joint  stock  company,  consisting  of  shipowners,  to  be  formed  for 
a  specific  purpose,  to  carry  on,  for  instance,  a  series  of  voyages  to 
India,  with  a  proviso  that  at  any  time,  by  mutual  assent  of  the 
parties,  the  terms  of  the  original  agreement  might  be  modified  or 
changed ;  it  being  also  stipulated  that  owners  of  merchandise  might 
share  in  the  contemplated  enterprise  by  sending  goods  to  the  ports 
or  places  to  which  the  ships  might  be  sent  in  pursuance  of  the  agree- 
ment.    Can  there  be  any  doubt  that  under  such  a  contract  the  shipper 
of  goods  would  be  bound  by  any  alteration  in  its  terms  to  which  the 
original  parties  should  agree,  and  that  if,  in  pursuance  of  such  altera- 
tion, the  destination  of  their  vessels  should  be  afterwards  changed 
by  the  owners,  so  that  the  voyages  to  China  were  substituted  instead 
of  to  India,  this  change  in  the  terms  of  the  agreement  would  con- 
stitute no  breach  of  contract  towards  the  shippers  of  goods?     If  it 
be  not  so,  then  it  would  follow  that  a  sub-contractor  would  not  be 
bound  by  a  stipulation  in  the  principal  contract  under  which  he  under- 
took to  act,  and  of  which  he  had  due  notice.     It  is  a  mistake,  there- 
fore, to  say  that  the  contract  of  a  stockholder  with  a  corporation 
established  under  our  statutes  binds  the  latter  to  undertake  no  new 
enterprise  and  engage  in  no  business  or  operation  other  than  that 
contemplated    by   the   original    charter.      This   interpretation   puts 
aside  the  express  provision  authorizing  an  amendment   or  altera- 
tion of  the  act  of  incorporation,  and  gives  it  no  effect  as  against  a 
stockholder  without  his  assent,  although  he  bought  his  stock  or  sub- 
scribed for  his  shares  subject  to  the  legal  effect  of  such  a  stipulation. 
The  infirmity  of  the  argument  in  behalf  of  the  plaintiff  is,  that  it 
admits  that  an  amendment  may  be  legal  and  valid  as  to  the  corpora- 
tion, if  they  assent  to  it  by  a  vote  of  the  majority,  while  at  the  same 
time  it  sets  it  aside  as  against  the  stockholder  who  refuses  to  sanc- 
tion it,  on  the  ground  that  as  to  him  it  is  illegal  and  void.     But  we 
cannot  see  how  the  amendment  can  be  said  to  be  legal  and  illegal 
uno  6t  eodem  flam.     If  it  is  valid  as  to  the  corporation,  for  the  rea- 
son that  they  have  accepted  and  approved  it  according  to  the  provi- 
sions of  their  charter,  it  would  seem  that  it  must  also  be  binding  on 
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the  stockholder,  who  has  agreed  that  his  rights  and  interests  in  the 
corporation  shall  be  regulated  and  controlled  by  a  vote  of  a  majority, 
acting  in  conformity  to  the  original  constitution  of  the  corporation, 
and  within  the  scope  of  its  corporate  powers.  The  real  contract  into 
which  the  stockholder  enters  with  the  corporation  is,  that  he  agrees 
to  become  a  member  of  an  artificial  body  which  is  created  and  has 
its  existence  by  virtue  of  a  contract  with  the  Legislature,  which 
may  be  amended  or  changed  with  the  consent  of  the  company,  ascer- 
tained and  declared  in  the  mode  pointed  out  by  law.  Having,  by 
virtue  of  the  relation  which  subsists  between  himself  and  the  cor- 
poration as  a  holder  of  shares,  assented  to  the  terms  of  the  original 
act  of  incorporation,  he  cannot  be  heard  to  say  that  he  will  not  be 
bound  by  a  vote  of  the  majority  of  the  stockholders  accepting  an 
amendment  or  alterations  of  the  charter  made  in  pursuance  of 
an  express  authority  reserved  to  the  Legislature,  and  which  by  such 
acceptance  has  become  binding  on  the  corporation.  Such  we  under- 
stand to  be  the  result  of  the  adjudicated  cases.  In  Crease  v.  Babcoch 
(23  Pick.  342),  it  was  expressly  decided  that  corporators,  by  accept- 
ing a  charter,  directly  agree  to  adopt  the  provision  reserving  to  the 
Legislature  the  right  to  amend,  alter,  or  repeal  the  act  of  incorpora- 
tion as  a  constituent  part  of  their  contract;  and  it  has  often  been 
decided,  under  similar  provisions  in  the  statutes  of  other  States,  that 
amendments  or  changes,  either  abridging  the  corporate  authority  or 
enlarging  and  extending  it  so  as  to  embrace  new  enterprises  and  to 
incur  additional  burdens  and  liabilities,  when  duly  adopted  by  the 
corporation,  are  valid  and  binding  on  a  dissenting  minority,  as  well 
as  on  those  corporators  by  whose  votes  the  amending  act  has  been 
accepted  and  approved.  Buffalo,  &c.  Railroad  v.  Dudley  (4  Kernan, 
336,  348,  354) ;  NoHhern  Railroad  v.  Miller  (10  Barb.  282) ;  Meadow 
Dam  Co.  v.  Gray  (30  Maine,  547) ;  Oldtown,  &c.  Railroad  v.  Veazie 
(39  Maine,  580);  Banet  v.  Alton,  &c.  Railroad  (13  Illinois,  504). 

It  was  urged,  as  a  grave  objection  against  the  doctrine  above 
stated,  that  it  puts  the  minority  of  the  stockholders  of  a  corpora- 
tion entirely  within  the  control  of  the  Legislature  and  a  majority  of 
the  stockholders,  and  that  there  would  be  no  limit  or  restraint  placed 
on  the  exercise  of  the  power,  so  that  corporations  might  be  diverted 
to  purposes  and  objects  wholly  foreign  to  those  for  which  they  were 
originally  established,  and  stockholders  might  be  made  to  partici- 
pate against  their  will  in  undertakings  which  they  never  contem- 
plated and  which  they  deemed  inexpedient  or  ruinous.  If  this  be 
so,  it  is  a  consequence  of  which  no  stockholder  can  reasonably  com- 
plain, because  it  is  a  result  which  flows  from  the  contract  into 
which  he  has  voluntarily  entered.  But  we  are  not  prepared  to  admit 
the  soundness  of  the  objection.  A  restraint  or  limit  on  the  power 
of  the  Legislature  to  alter  or  amend  a  charter  even  with  the  consent 
of  the  corporation  may  perhaps  be  found  in  the  doctrine  recognized 
in  some  of  the  English  cases,  that  the  enlargement  of  corporate 
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powers  shall  not  be  extended  so  as  to  authorize  enterprises  or 
operations  different  in  their  nature  and'  kind  from  those  compre- 
hended within  the  terms  of  the  original  charter,  but  shall  be  con- 
fined to  purposes  and  objects  ejusdem  generis  with  those  for  which 
the  corporation  was  primarily  granted.  See  Ware  v.  Grand  Junction 
Water  Works  (2  Russ.  &  Mylne,  470);  Ffooks  v.  Southwestern  Rail- 
way (1  Sm.  &  Gif.  142).  But  however  this  may  be,  no  such  ques- 
tion arises  in  the  present  case,  inasmuch  as  the  additional  acts,  the 
validity  of  which  is  called  into  controversy  by  the  plaintiff,  do  not 
empower  the  defendants  to  engage  in  any  undertaking  essentially 
different  in  kind  from  that  which  was  embraced  in  the  original  acts 
by  which  their  corporate  existence  under  their  present  name  was 
authorized  and  established. 

So  far  as  any  argument  against  the  right  of  the  Legislature  to 
amend  or  alter  the  charters  of  corporations  under  our  statutes  is 
drawn  from  the  peril  to  which  it  exposes  the  property  and  interests 
of  dissenting  minorities  of  stockholders,  we  cannot  deem  it  of  any 
practical  weight  or  importance.  The  good  faith  of  the  Legislature 
and  the  self-interest  of  the  majority  will  ordinarily  be  a  sufficient 
protection  against  any  wanton  or  oppressive  use  of  their  power. 
Against  any  dishonest  or  fraudulent  abuses  of  it,  a  sufficient  remedy 
can  always  be  had  in  the  courts  of  justice. 

It  may  be  well  to  add,  in  order  to  avoid  misapprehension,  that 
we  do  not  intend  to  say  that  the  Legislature  have  any  power  to 
change  or  modify  an  act  of  incorporation  in  such  a  way  as  to  affect 
in  a  material  particular  a  contract  which  they  have  entered  into  with 
a  third  person.  Such  an  exercise  of  legislative  power  would  be 
unconstitutional  and  invalid,  because  it  would  impair  the  obligation 
of  a  contract.  It  was  so  decided  by  this  court  in  Hamilton  Ins.  Co. 
V.  Hobart  (2  Gray,  547),  where  it  was  held  that  an  act  of  the  Legis- 
lature was  void  which  made  a  new  party  to  an  executory  contract  of 
insurance  without  the  assent  of  the  assured.  All  that  we  mean  to 
determine  is,  that  the  obligation  of  the  contract  which  subsists 
between  the  corporation  and  a  stockholder,  by  virtue  of  his  being 
a  proprietor  of  shares  in  the  corporate  stock,  is  not  impaired  by  an 
act  of  the  Legislature  which  amends  and  alters  the  charter  and 
authorizes  the  corporation  to  undertake  new  and  additional  enter- 
prises of  a  nature  similar  to  those  embraced  within  the  original 
grant  of  power,  if  such  act  is  accepted  by  a  majority  of  the  stock- 
holders in  the  mode  provided  by  law. 

The  only  other  ground  on  which  the  plaintiff  seeks  to  maintain 
his  bill  is,  that  the  indenture  entered  into  by  the  defendants  with 
the  Newport  and  Fall  Eiver  Railroad  Company,  for  the  lease  of  the 
road  belonging  to  the  latter  company  to  the  defendants,  is  a  viola- 
tion of  the  second  section  of  the  Act  of  1861,  authorizing  the  exten- 
sion of  the  defendants'  road,  which  prohibits  them  from  using  any 
part  of  their  reserved  funds  to  build  said  extension  or  any  portion  ' 
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of  the  road  in  Ehode  Island.  But  on  looking  at  the  terms  of  the 
instrument  it  appears  to  us  to  be  a  lease  in  regular  form  for  a 
term  of  ten  years  of  the  road  in  Ehode  Island  to  the  defendants, 
in  consideration  of  a  stipulated  rent  per  annum,  payable  in  advance, 
and  of  an  agreement  by  the  defendants  to  perform  all  the  transporta- 
tion of  persons  and  freight  upon  and  over  the  road  in  Ehode  Island. 
Such  a  contract  seems  to  us  to  be  fully  authorized  by  Gen.  Sts.  c. 
t)3,  §  116;  and  there  being  no  allegation  or  proof  that  it  was  made 
coUusively,  for  the  purpose  of  evading  the  prohibition  of  the  expen- 
diture of  the  surplus  or  reserved  funds  belonging  to  the  defendants, 
or  that  such  will  be  the  effect  of  carrying  out  the  stipulations  in  the 
indenture,  we  are  of  opinion  that  the  plaintiff  fails  to  support  this 
part  of  his  case. 

Bill  dismissed. 


ZABEISKIE   V.   EAILEOAD   COMPANY. 
(l%N.J.Eq.\l%.     1867.) 

This  case  was  argued  upon  a  rule  to  show  cause  why  the  defend- 
ants should  not  be  enjoined  from  mortgaging  the  property  of  the 
company,  or  from  expending  its  funds  in  the  construction  of  a  road 
not  authorized  by  their  charter,  but  being  an  extension  of  the  origi- 
nal road  authorized  by  a  supplement  to  their  charter. 

The  Chancellor;  — 

The  Hackensack  and  New  York  Eailroad  Company  was  incorpo- 
rated in  1856,  with  power  to  construct  a  railroad  from  Hackensack 
to  the  Faterson  and  Hudson  Eiver  Eailroad,  with  a  capital  stock  of 
two  hundred  thousand  dollars,  and  with  power  to  mortgage  its  road 
and  lands,  franchises  and  appurtenances,  to  the  amount  of  fifty  thou- 
sand dollars.  Under  this  act,  it  laid  out,  located,  and  built  a  road 
five  miles  in  length,  terminating  at  Essex  Street,  in  Hackensack, 
within  one  mile  of  the  court-house,  as  required  by  the  charter.  It 
borrowed  thirty  thousand  dollars,  for  which  it  gave  a  mortgage 
upon  the  road  and  its  equipment,  franchises,  and  other  property. 
By  a  supplement  to  this  charter,  passed  March  12,  1861,  it  was 
authorized  to  extend  the  road  northwardly  to  Nanent,  on  the  Erie 
railway,  in  the  State  of  New  York,  a  distance  of  about  twelve  miles, 
to  increase  the  capital  stock  to  any  extent  required,  and  to  issue 
bonds  to  the  amount  of  two  hundred  and  fifty  thousand  dollars, 
which,  in  the  words  of  the  act,  were  "for  the  construction  and 
equipment  of  the  road  to  be  constructed  under  this  act;  and  to 
secure  the  payment  of  said  bonds,  the  said  company  shall  have 
Tjower  to  mortgage  the  said  road,  with  its  franchises  and  chartered 

rights." 

In  1861,  the  company  extended  its  road  under  this  supplement, 
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to  a  point  on  Passaic  Street,  in  the  village  of  Hackensack,  more 
than  a  mile  from  the  court-house,  the  length  of  the  extension  being 
about  a  mile.  After  this,  it  executed  a  new  mortgage  upon  the 
whole  road,  as  extended,  and  its  equipments,  and  its  franchises  and 
chartered  rights,  to  secure  the  payment  of  ten  thousand  dollars. 
No  new  stock  was  issued  for  this  extension. 

The  company  has  recently,  under  the  supplement  of  1861,  laid  out 
and  located  another  extension  for  about  a  mile  and  a  half,  north  of 
the  present  terminus,  reaching  from  Hackensack  to  New  Bridge, 
and  has  made  contracts  for  the  construction  of  it,  and  has,  by  resolu- 
tion, determined  to  make  a  new  mortgage  to  cover  the  whole  road, 
as  it  will  be  when  finished,  to  New  Bridge,  with  its  equipments  and 
appurtenances,  and  the  chartered  rights  and  franchises  of  the  com- 
pany, to  secure  one  hundred  bonds  of  one  thousand  dollars  each,  for 
the  purpose  of  paying  off  the  two  mortgages  which  are  now  on  the 
road;  for  relaying  with  new  rails  and  ties  the  road  first  built,  and 
furnishing  it  with  the  necessary  equipment,  which  is  now  deficient 
for  its  business;  and  for  constructing  and  equipping  the  extension 
to  New  Bridge. 

The  complainant  is  a  stockholder  in  the  company;  and  of  nine 
hundred  and  thirty  shares  of  capital  stock  issued,  for  one  hun- 
dred dollars  each,  he  owns  three  hundred  and  twenty-four.  He 
applies  for  an  injunction  to  restrain  the  defendants  from  con- 
structing the  extension  to  New  Bridge,  and  from  executing  the 
mortgage  proposed. 

He  opposes  the  extension,  on  the  ground  that  it  is  a  different 
enterprise  from  that  for  which  his  stock  was  taken  and  the  money 
paid,  and  that  neither  the  directors,  nor  a  majority  of  the  stock- 
holders, can  compel  him  to  embark  his  capital  in  any  undertaking 
but  the  one  for  which  it  was  subscribed  and  paid. 

The  extension  to  Nanent,  authorized  by  the  Act  of  1861,  has  never 
been  submitted  formally  to  the  stockholders,  nor  has  it  in  any  way 
been  approved  by  them,  or  a  majority  of  them,  except  by  the  assent 
given  in  the  answer  in  this  suit,  to  which  the  directors  are  made 
defendants,  which  is  sworn  to  by  the  directors,  individually,  who 
own  together  five  hundred  and  seventeen  shares  of  the  capital  stock. 
But  of  this,  two  hundred  shares,  held  by  one  of  them,  Mr.  Robert 
Eennie,  is  special  stock,  issued  to  him  to  build  the  Lodi  Branch, 
which  is  leased  to  him  during  the  existence  of  the  company,  and 
which  he  is  to  operate  at  his  own  expense  and  for  his  own  profit, 
under  an  agreement  that  he  shall  pay  as  rent,  the  dividends  that 
may  be  declared  on  these  two  hundred  shares:  and  under  another 
agreement,  indorsed  on  the  certificate  of  stock  issued  for  these 
shares,  that  they  are  to  be  entitled  to  no  dividends  beyond  the  rent 
of  the  Lodi  Branch,  or  in  other  words,  that  he  is  to  pay  no  rent, 
and  this  stock  is  to  receive  no  dividends.  Under  these  circum- 
stances, this  stock  can  receive  no  benefit  from  the  extension  if  it  is 
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profitable,  nor  sustain  any  loss  from  it  if  it  is  ruinous.  And  it 
would  seem  that  if  the  consent  of  a  majority  of  the  shareholders 
was  necessary  to  the  new  enterprise  of  the  extension,  that  the  assent 
of  the  other  three  hundred  and  seventeen  shares  held  by  the  direc- 
tors, not  being  a  majority  of  the  whole  stock  held  by  the  com- 
plainant, who  dissents,  is  not  the  consent  of  the  majority  of  the 
stockholders.  And,  if  it  is  necessary  to  obtain  the  consent  of  a 
majority  to  make  the  extension  authorized  by  the  supplement  of 
1861,  that  consent  does  not  appear  in  the  cause  as  now  presented. 

The  extension  authorized  by  the  Act  of  1861  is  a  radical  change 
in  the  object  of  this  corporation;  it  is  an  enterprise  entirely  differ- 
ent from  that  in  the  charter.  That  was  to  construct  and  operate  a 
railroad  from  Hackensack  to  the  Paterson  Railroad  at  Boiling 
Spring,  an  easy  and  almost  direct  route  to  New  York;  it  was 
from  a  thriving  village,  the  county  town  of  Bergen  County,  over 
a  level  country,  and  only  five  miles  in  length,  as  shown  by  the 
return  of  its  location.  The  extension  would  be  about  twelve  miles 
in  length,  through  an  uneven  country,  mostly,  if  not  wholly,  agri- 
CTiltural,  with  no  village,  except  the  very  small  one  at  New  Bridge, 
on  its  route,  and  it  runs  into  the  State  of  New  York  some  distance, 
and  terminates  at  a  point  on  that  part  of  the  Erie  railway  which  the 
company  have  abandoned  for  regular  traffic,  and  on  which  few  trains 
are  run.     It  is  an  entirely  different  enterprise. 

The  question  here  is.  Can  this  company,  either  with  or  without  the 
consent  of  a  majority  in  interest  of  its  stockholders,  compel  the  com- 
plainant to  embark  capital  subscribed  for  the  first  enterprise,  in  this 
new  one,  entirely  different  ? 

Since  the  Dartmouth  College  case,  in  the  Supreme  Court  of  the 
United  States,  the  doctrine  has  been  considered  firmly  established, 
and  been  confirmed  by  repeated  decisions,  both  in  that  court  and 
the  State  courts,  that  a  charter,  granted  by  the  Legislature  to  a  cor- 
poration, is  a  contract  between  the  State  and  the  corporators,  and 
that  the  State  can  pass  no  act  to  take  away  or  impair  any  of  the 
franchises  or  privileges  granted  by  it.  The  company,  or  artificial 
person  thus  created,  and  its  property,  is  subject  to  all  general  laws 
and  police  regulations  made  by  the  Legislature  after  such  grant,  in 
the  same  manner  as  natural  persons  and  their  property  are;  provided 
they  are  not  such  as  to  take  away  or  impair  any  of  the  franchises 
plainly  granted  by  the  charter.  This  doctrine  did  not  prevent  the 
Legislature  from  conferring  new  privileges  upon  any  corporation, 
to  be  accepted  at  its  own  election. 

It  is  also  settled,  upon  the  principles  of  the  common  law,  in  this 
State,  and  most  of  the  States  of  the  Union,  that  when  a  number  of 
persons  associate  themselves  as  partners,  for  a  business  and  time 
specified  in  the  agreement  between  them,  or  become  members  of  a 
corporation  for  definite  purposes  and  objects  specified  in  their  char- 
ter, which  in  such  case  is  their  contract,  and  for  a  time  settled  by  it, 
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that  the  objects  and  business  of  the  partnership  or  corporation  can- 
not be  changed,  or  abandoned,  or  sold  out,  within  the  time  specified, 
without  the  consent  of  all  the  partners  or  corporators;  one  partner 
or  corporator,  however  small  his  interest,  can  prevent  it.  And  this 
is  so,  although  by  law  a  majority  in  either  case  can  control  or  man- 
age the  business  against  the  will  and  interest  of  the  minority,  so 
long  as  it  is  within  the  scope  of  the  partnership  or  charter. 

This  rule  is  founded  on  principle,  the  great  principle  of  protecting 
every  man  and  his  property  by  contracts  entered  into,  a  guiding 
principle  in  all  right  legislation,  and  incorporated  into  the  Consti- 
tution of  the  United  States,  and  of  almost  every  State  in  the  Union. 
And  the  rule  is  not  changed  because  the  new  business  or  enterprise 
proposed  is  allowed  by  law,  or  has  been  made  lawful  since  the  asso- 
ciation was  formed. 

The  leading  case  on  this  subject  is  that  of  Natusch  v.  Irving, 
decided  by  Lord  ElJon,  in  1824.  It  is  not  contained  in  the  regular 
reports,  but  may  be  found  in  the  appendix  to  Gow  on  Partnership, 
(3d  ed.)  676,  or  in  Lindley  on  Partnership,  p.  511.  There,  a  part- 
nership was  formed  for  life  insurance,  and  after  it  was  entered  into, 
an  act  of  Parliament  made  it  lawful  for  such  a  firm  to  enter  upon 
the  business  of  marine  insurance,  whicli  was  prohibited  to  them 
before.  A  majority  of  the  partners  determined  to  embark  in  the 
business  of  marine  insurance  thus  made  lawful.  Lord  Eldon  held 
them  barred  by  the  contract  of  co-partnership,  unless  every  partner 
agreed  to  alter  it.  In  England,  the  same  doctrine  is  applied  to  cor- 
porations rigidly,  and  is  acknowledged  in  all  cases  on  the  subject. 
And  although,  from  the  omnipotent  power  of  Parliament,  restrained 
by  no  written  constitution,  they  hold  that  the  contract  can  be  changed 
by  act  of  Parliament,  yet  the  English  Court  of  Chancery  will  enjoin 
the  directors  or  the  corporation,  on  application  of  a  single  stock- 
holder, from  using  the  common  funds  to  apply  to  Parliament  for  a 
change. 

The  doctrine  of  Natusch  v.  Irving  was  adopted  in  New  York  by 
Chancellor  Kent,  in  the  case  of  Livingston  v.  Lynch  (4  Johns.  C.  R. 
573),  and  in  this  State,  by  the  decision  of  Parker,  master,  sitting  to 
advise  the  Chancellor,  in  Kean  v.  Johnson  (1  Stockt.  401),  and  has 
been  recognized  and  adopted  in  almost  all  the  States  of  the  Union. 

The  opinion  of  Chancellor  Bennet,  in  Stevens  v.  The  Rutland  and 
Burlington  B.  Co.  (29  Vt.  548),  (also  found  in  1  Am.  Law  Reg.  154), 
contains  a  very  able  exposition  and  application  of  it.  It  will  also 
be  found  in  Ang.  &  Ames  on  Corp.,  §§  391-393,  and  §§  536-539; 
Lindley  on  Part.  515;  Pierce  on  Railways,  78;  Hart,  and  N.  E.R.  Co. 
V.  Croswell  (5  Plill,  383) ;  Troy  and  Rutland  R.  Co.  v.  Kerr  (17  Barb. 
581);  Macedon  Plank  Road  Co.  v.  Lapham  (18  Barb.  312);  Buff., 
Corn.,  and  N.  Y.  R.  Co.  v.  Pottle  (23  Barb.  21) ;  Banet  v.  The  Alton 
and  Sangamon  R.  Co.  (13  111.  604);  Graham  v.  Birkenhead  R.  Co. 
(2  McN.  &  G.  156). 
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After  the  effect  of  the  rule  established  in  the  Dartmouth  College 
case  began  to  be  felt  in  the  States,  it  was  found  that  by  the  numer- 
ous acts  of  incorporation,  freely  and  perhaps  necessarily  granted, 
great  inconveniences  resulted,  and  that  provisions  incautiously 
inserted  too  much  restricted  the  power  of  future  Legislatures,  and 
that  the  laws  which  experience  showed  were  necessary  to  govern 
corporations  in  the  exercise  of  their  powers,  could  not  be  passed. 
And  the  Legislature  of  many  States,  by  degrees  and  successively, 
adopted  the  practice  of  inserting  in  acts  granting  franchises^  that 
they  might  alter,  modify,  or  repeal  the  act;  and  also,  by  general 
law,  provided  that  all  acts  of  incorporation  thereafter  passed  should 
be  subject  to  such  alteration  and  repeal. 

The  provision  is  contained  in  the  general  act  of  this  State,  passed 
in  1846  (JSTix.  Dig.  152,  §  6),  that  such  charters  should  be  subject  to 
alteration,  suspension,  and  repeal,  in  the  discretion  of  the  Legisla- 
ture. This  and  all  similar  special  and  general  provisions  were 
intended  for  the  purpose  specified;  to  give  to  the  Legislature  the 
clear  right,  at  their  pleasure,  to  alter  or  repeal  the  acts  of  incor- 
poration. The  State,  without  this,  could  have  done  it  with  the 
assent  of  the  corporators.  They  could  give  them  property;  they 
could  add  to  their  powers  or  privileges.  But  they  could  not  take 
away  any  power,  privilege,  or  franchise  conferred  by  the  act,  nor 
compel  them  to  exercise  any  new  power  or  franchise  conferred. 

Besides  this  general  law  of  the  State,  the  charter  of  the  defend- 
ants contains  this  provision,  that  "the  Legislature  may,  at  any  time, 
alter,  modify,  or  repeal  the  same." 

The  object  and  purpose  of  these  provisions  are  so  plain,  and  so 
plainly  expressed  in  the  words,  that  it  seems  strange  that  any  doubt 
could  be  raised  concerning  it.  It  was  a  reservation  to  the  State,  for 
the  benefit  of  the  nublic,  to  be  exercised  by  the  State  only.  The 
State  was  making  what  had  been  decided  to  be  a  contract,  and  it 
reserved  the  power  of  change,  by  altering,  modifying,  or  repealing 
the  contract.  Neither  the  words  nor  the  circumstances,  nor  appar- 
ent objects  for  which  this  provision  was  made,  can,  by  any  fair  con- 
struction, extend  it  to  giving  a  power  to  one  part  of  the  corporators 
as  against  the'other,  which  they  did  not  have  before. 

It  was  to  avoid  the  rule  in  the  Dartmouth  College  case,  not  that 
in  Natusch  v.  Irving,  that  the  change  was  made.  The  words  limit 
the  power  to  that  object. 

On  general  principles,  and  the  settled  rules  of  construction,  I 
would  hold  this  to  be  the  effect,  and  only  effect,  of  the  provision 
in  the  general  act  and  in  the  charter  of  the  defendants,  without  any 
hesitation,  were  it  not  for  a  series. of  decisions  by  most  respectable 
courts,  which  hold  that  this  provision  obviates  the  effect  of  the  rule 
in  Natusch  v.  Irving,  and  Kean  v.  Johnson,  and  enables  a  majority 
of  the  corporators  in  all  charters  subject  to  a  like  provision,  to 
change,  by  legislative  permission,  and  within  certain  limits,  the 
VOL.  I.  —  60 
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object  and  purpose  of  the  corporation.  They  hold  that  the  contract 
between  associate  corporators,  that  they  will  confine  their  business 
to  life  insurance,  is  changed  by  legislative  permission  to  engage  in 
marine  insurance,  or  a  contract  to  join  in  constructing  a  railroad 
from  New  York  to  Newark,  can  be  changed  to  one  from  New  York 
to  Elizabeth  by  legislative  consent.  The  reasoning  is  founded  on 
the  fact  that  the  subscription  for  the  stock,  which  is  the  contract, 
was  made  as  in  this  case  under  a  charter  which  authorizes  a  road 
from  the  Paterson  road  to  Hackensack,  and  authorizes  the  Legisla- 
ture to  alter  and  modify  the  act.  And  from  this  they  infer  that  it 
is  a  contract  to  join  in  building  any  road  that  the  Legislature  may, 
by  such  alteration,  authorize  the  company  to  build;  and  that  such 
authority,  or  additional  privilege,  may  be  accepted  by  a  majority 
of  the  corporators. 

So  far  as  the  alteration  is  made  by  the  Legislature,  in  a  way  to 
be  compulsory  on  the  corporation,  this  is  correct ;  as,  if  they  should 
require  the  company  to  build  a  double  track,  or  widen  the  draws  in 
a  bridge,  or  exact  less  fare  or  toll ;  these  would  be  within  the  con- 
tract, or  would  be  annexed  to  it  as  a  condition,  and  every  stock- 
holder would  take  his  stock  subject  to  the  contingency  of  such 
alteration. 

But  if  the  change  in  the  act  is  simply  offering  the  corporation  the 
privilege  of  entering  upon  another  and  a  different  enterprise,  it  is 
not  within  the  condition  to  the  subscription.  The  only  construction 
to  be  given  is,  that  the  Legislature  may  alter,  not  that  the  stock- 
holders may,  as  between  each  other.  The  case  of  Natusch  v.  Irving 
was  decided  upon  this  very  ground.  The  act  of  Parliament  had 
given  the  company  the  power  to  embark  in  marine  insurance,  but 
the  consent  of  all  the  parties  was  still  held  necessary.  The  plain 
object  of  the  reservation  in  this  case  was  to  give  the  Legislature, 
not  a  bare  majority  of  the  stockholders,  power. 

This  view  of  the  case  is  so  clear  upon  principle  that  I  feel  con- 
strained to  be  guided  by  it,  although  the  weight  of  the  decisions  in 
other  States  is  against  it. 

In  Maine  the  decisions  of  the  Supreme  Court  are  in  accordance 
with  it.  In  the  case  of  The  Meadow  Dam  Co.  v.  Gray  (30  Maine, 
647),  the  company  was  incorporated  to  build  a  dam  across  navigable 
waters.  Under  the  power  reserved  to  alter  and  repeal,  an  act  was 
passed  requiring  it  to  make  in  the  dam  a  lock  for  the  benefit  of 
public  navigation.  This  was  not  increasing  the  powers  or  changing 
the  enterprise  of  the  corporation,  but  requiring,  in  the  work  author- 
ized, an  accommodation  for  the  public,  omitted  in  the  original  act. 
What  the  change  was  is  not  mentioned  in  the  report,  but  it  is  stated 
in  the  Oldtown  and  Lincoln  R.  Co.  v.  Veasie,  by  Chief  Justice  Shep- 
ley,  who  delivered  the  opinion  in  both  cases. 

In  the  case  of  the  Oldtown  and  Lincoln  R.  Co.  v.  Veasie  (39  Maine, 
R.  571),  the  act    of    incorporation,  passed  March  8,  1862,  author- 
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ized  not  less  than  eleven  thousand,  nor  more  than  fifteen  thousand 
shares.  Veasie,  August  13,  1852,  subscribed  for  one  thousand 
shares ;  only  nine  thousand  five  hundred  shares  were  subscribed.  A 
supplement,  passed  September,  1863,  under  the  power  reserved  to 
alter,  fixed  the  capital  at  not  less  than  eight  thousand,  nor  more 
than  twenty-five  thousand  shares.  This  was  accepted  by  the  direc- 
tors. Veasie  was  sued  for  his  subscription,  and  objected  on  the 
ground  that  until  the  supplement  was  passed,  the  number  of  shares 
required  to  constitute  the  company  not  having  been  subscribed,  he 
could  not  be  sued  for  his  subscription,  and  that  the  Legislature 
under  the  power  reserved,  although  they  might  alter  the  charter, 
could  not  affect  the  rights  of  the  stockholders  between  themselves, 
or  change  their  contract  with  the  company. 

The  court  held  that  he  was  not  liable  under  the  original  act,  to  be 
sued  until  eleven  thousand  shares  were  subscribed  for,  and  that  the 
power  to  amend  did  not  authorize  a  change  in  the  rights  or  liabilities 
of  the  corporators  between  themselves. 

Chief  Justice  Shepley  says,  (p.  280):  "The  Legislature  might  as 
well  have  attempted  to  alter  a  contract  between  the  corporation  and 
one  of  its  members  respecting  the  construction  of  the  road,  as  a  con- 
tract respecting  any  part  of  its  capital.  If  a  corporation,  being  party 
to  a  contract  with  one  of  its  corporators,  might,  by  the  assistance  of 
the  Legislature,  absolve  itself  from  the  performance  of  any  part 
of  the  contract  it  might  from  the  whole,  and  might  require  pay- 
ment of  the  money  subscribed,  without  allowing  the  subscriber  to 
derive  any  benefit  from  it.  It  is  the  charter  only,  and  the  rights 
and  liabilities  of  the  corporators  as  such  in  consequence  thereof, 
that  can  be  varied  by  an  act  of  the  Legislature,  and  not  the  private 
contracts  made  between  the  corporation  as  one  party,  and  its  cor- 
porators as  the  other." 

Now  in  this  case,  the  private  contract  between  the  stockholders 
and  the  corporation,  or  between  them  mutually,  on  subscribing  for 
the  stock,  was  that  their  enterprise  was  the  road  from  the  Paterson 
Eailroad  to  Hackensack,  and  the  power  reserved  was  not  to  authorize 
any  of  the  parties  to  this  private  contract,  at  their  pleasure  to  vio- 
late it.  The  supplement  of  1861  does  not  require  the  extension  to 
be  built ;  it  only  authorizes  it  at  the  option  of  the  corporation.  The 
words  are,  "  it  shall  be  lawful  for  said  company  to  extend  their  rail- 
road." And  it  is  held  in  England,  where  the  courts  by  mandamus 
compel  a  company  to  construct  the  road  it  is  incorporated  to  con- 
struct, that  an  act  giving  the  privilege  of  extension  is  not  obligatory 
on  the  company,  and  the  manjlamus  is  in  such  case  refused,  York 
and  Midland  R.  Co.  v.  Begina  (1  Ellis  &  Bl.  858);  in  which  the 
Exchequer  Chamber  reversed  the  decision  of  the  Common  Bench,  in 
1  Ellis  &  Bl.  178,  in  the  same  case. 

In  New  York  a  different  rule  has  been  established,  and  it  is  held 
that  the  power  to  alter  will  authorize  the  company,  by  consent  of 
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the  Legislature,  to  extend  its  enterprise  without  the  consent  of  the 
stockholders.  The  rule  was  first  adopted  to  enable  companies  to 
subscribe  to  the  stock  or  bonds  of  other  enterprises  that  brought 
business  to  them,  and  then  was  extended  to  cases  where  they  were 
authorized  to  build  extensions  or  branches  to  their  own  works. 
North  B.  B.  Co.  v.  Miller  (10  Barb.  260);  White  v.  Syracuse  and 
Utioa  B.  Co.  (14  Barb.  660) ;  Sch.  and  Sar.  Plank  B.  Co.  v.  Thatcher 
(11  New  York  E.  (1  Kern.)  102) ;  Buff,  and  N.  Y.  City  R.  Co.  v. 
Dudley  (14  New  York  E.  (4  Kern.)  336).  The  reasoning  of  the 
judges  in  these  cases  does  not  satisfy  me.  The  courts  which  decided 
the  first  cases  would  not  have  adopted  the  principles  which  guided 
them,  if  they  had  been  asked  to  apply  it  to  a  case  like  this,  or  like 
the  later  cases  in  New  York. 

In  14  Barb.  570,  Judge  Edwards,  in  delivering  the  opinion  of  the 
court,  says,  that  under  this  reservation  the  Legislature  cannot  create 
a  new  company  with  a  new  and  distinct  business,  but  that  in  the  case 
before  them,  the  company  would  remain  the  same  as  to  its  charac- 
ter, structure,  objects,  and  business.  It  would  have  the  same  road, 
the  same  buildings  and  property,  with  the  same  agents,  as  it  would 
have  if  the  law  had  not  been  passed.  But  the  principle  of  power  to 
let  a  majority  alter  is  the  same,  whether  the  alteration  be  great  or 
small,  and  courts  can  exercise  no  discretion  as  to  the  extent  of  change 
which  the  company,  by  permission  of  the  Legislature,  may  adopt. 

In  the  case  of  the  Sch.  and  Sar.  Plank  B.  Co.  v.  Thatcher  (11  N. 
Y.  109),  the  court  put  their  decision  on  the  ground  that  the  change 
was  unimportant,  and  would  not  injure  the  defendant:  and  seem,  by 
their  reasoning,  to  admit  that  if  the  change  had  been  as  great  as  in 
the  case  of  the  Hartford  and  New  Haven  B.  Co.  v.  Croswell,  they 
would  have  decided  differently. 

In  The  Buffalo  and  New  York  City  B.  Co.  v.  Dudley  (14  N.  Y. 
355),  Selden,  J.,  in  delivering  the  opinion  of  the  court  places  the 
decision  on  the  ground  that  it  was  ruled  in  the  case  just  quoted 
"that  no  mere  addition  to,  or  alteration  of  the  charter,  however 
great,  could  operate  to  discharge  a  stockholder  from  his  obligation 
to  the  corporation,"  and  he  questions  the  soundness  of  the  decision 
in  the  Hartford  and  New  Haven  B.  Co.  v.  Croswell.  These  decisions 
are  not  sufficiently  consistent,  or  so  based  upon  the  principles  that 
should  govern  this  case,  as  to  influence  me  to  depart  from  the  con- 
clusions arrived  at. 

The  Supreme  Court  of  Massachusetts  has  followed  the  decisions  in 
New  York,  and  in  the  well  considered  and  well  argued  case  of  Durfee 
V.  The  Old  Colony  R.  Co.  (5  Allen,  230),  arrived  at  the  conclusion 
that  the  reserved  right  to  alter  and  'repeal  authorized  a  company  to 
engage  in  a  new  enterprise,  without  the  consent  of  all  the  share- 
holders. The  reasoning  of  the  able  counsel  who  combated  this 
position  contains  the  best  exposition  of  the  law  that  I  have  found 
anywhere.     The  reasoning  of   Chief  Justice  Bigelow,  in  delivering 
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the  opinion  of  the  court,  does  not  convince  me.  He  places  the  deci- 
sion upon  principles  not  acknowledged  in  this  State,  and  relies  upon 
the  two  cases  in  Maine,  cited  above,  as  well  as  those  in  New  York, 
as  supporting  his  view.  He  assumes  (on  p.  224)  that  it  is  the  object 
of  the  provision,  that  an  amendment  may  be  made  by  the  consent  of 
both  parties,  the  Legislature  on  the  one  side,  and  the  corporation  on 
the  other ;  the  former  expressing  its  assent  by  a  legislative  act,  and 
the  latter  by  a  vote  of  the  majority  of  stockholders;  and  observes 
"  that  it  is  nothing  more  than  the  ordinary  case  of  a  stipulation  that 
one  of  the  parties  to  a  contract  may  vary  its  terms,  with  the  consent 
of  the  other  contracting  party." 

Now  in  this  State  it  is  settled  that  an  alteration  made  by  the 
Legislature  under  this  reserve  power  is  valid  and  binding,  without 
the  consent,  and  against  the  will  of  the  corporation  and  all  its  mem- 
bers. The  two  decisions  in  the  Court  of  Errors  not  yet  reported, 
upon  the  charters  of  the  Morris  and  Essex  Railroad  Company,  and  of 
the  Jersey  City  and  Bergen  Eailroad  Company,  settle  that  the  Legis- 
lature may,  against  the  will  of  the  companies,  change  the  mode  of 
taxation  prescribed  in  their  charter  for  one  more  burthensome. 

And  the  rule  of  the  common  law  as  to  contracts,  adopted  here, 
gives  the  power  to  the  parties,  where  both  assent,  to  alter  any  con- 
tract without  the  stipulation  for  that  purpose,  which  would  seem 
from  the  language  of  the  opinion  to  be  ordinarily  inserted  for  it  in 
Massachusetts.  Such  stipulation  is  seldom  or  never  made  in  New 
Jersey. 

This  view,  that  the  object  of  the  reserved  power  was  to  give  the 
majority  of  the  corporators  the  power  to  control  the  minority,  with 
the  consent  of  the  Legislature,  has  never  been  adopted  in  this  State. 
The  act  of  Massachusetts,  Statutes  1831,  ch.  Ixxxi.,  to  which 
reference  is  made,  contains  no  provision  as  to  consent  of  the  stock- 
holders, but  is  a  pure,  simple  reservation  of  power,  like  the  act  of 
New  Jersey. 

The  decisions  in  the  cases  of  Banet  v.  Alton  and  Sang.  R.  Co.  (13 
111.  504) ;  The  Pacific  Railroad  v.  Renshaw  (18  Missouri,  210) ;  The 
Pacific  Railroad  v.  Hughes  (22  Missouri,  291),  hold  that  the  major- 
ity of  the  stockholders,  by  authority  of  the  Legislature,  may  make  a 
change,  provided  it  is  not  great  or  a  radical  one.  They,  in  express 
terms,  say  that  a  change  like  this  would  not  be  warranted,  and  so 
far  as  of  authority,  are  on  the  side  of  the  complainant. 

But  the  principle  on  which  they  are  decided  is  wrong;  and  if  it  is 
once  conceded  that  a  majority  of  the  corporators  may,  by  authority 
from  the  Legislature,  change  the  object  of  the  enterprise  in  small 
things,  there  is  no  principle  of  law  by  which  they  can  be  restrained 
in  any  a  little  larger,  or  in  the  character  of  the  whole  work.  The 
same  principle  will  lead  the  courts  of  Illinois  and  Missouri,  as  it 
did  those  in  New  York,  to  allow  radical  changes,  and  must,  if  con- 
sistently applied,  allow  a  charter  -for  a  railroad  to  be  used  for  bank- 
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ing  or  insurance  business,  or  for  a  canal,  theatre,  brewery,  or  beer 
saloon. 

There  is  no  other  alternative  to  the  proposition,  that  while  the 
power  reserved  authorizes  the  Legislature,  within  certain  limits,  to 
make  such  alterations  as  they  choose  to  impose,  it  gives  no  authority, 
when  the  Legislature  does  not  impose  them,  for  the  majority  to 
adopt  such  alterations  or  enter  upon  such  enterprises  as  are  allowed 
by  the  Legislature. 

Again,  the  power  of  the  Legislature  has  its  limits.  It  can  repeal 
or  suspend  the  charter;  it  can  alter  or  modify  it;  it  can  take  away 
the  charter;  but  it  cannot  impose  a  new  one,  and  oblige  the  stock- 
holders to  accept  it.  It  can  alter  or  modify  the  old  one ;  but  power 
to  alter  or  modify  anything  can  never  be  held  to  imply  a  power  to 
substitute  a  thing  entirely  different.  It  is  not  the  meaning  of  the 
words  in  their  usually  received  sense.  Power  to  alter  a  mansion- 
house  would  never  be  construed  to  mean  a  power  to  tear  down  a,ll 
but  the  back  kitchen  and  front  piazza,  and  build  one  three  times  as 
large  in  its  place.  In  anything  altered,  something  must  be  pre- 
served to  keep  up  its  identity;  and  a  matter  of  the  same  kind, 
wholly  or  chiefly  new,  substituted  for  another,  is  not  an  alteration; 
it  is  a  change. 

In  some  cases  there  might  be  room  for  doubts,  but  in  this  case 
there  can  be  no  hesitation  in  saying  that  a  railroad  of  seventeen 
miles  from  the  Paterson  road  to  Nanent  is  a  change  and  substitu- 
tion of  one  work  for  another,  and  not  an  alteration  of  the  road  to 
Hackensaek.     They  are  substantially  two  different  enterprises. 

Again,  the  power  is  to  alter  or  modify  the  act,  and  the  true  con- 
struction of  this  I  hold  to  be,  an  alteration  of  something  contained 
in  or  granted  by  the  act.  Any  of  the  franchises  granted  may  be 
altered ;  the  right  to  take  land  by  condemnation,  the  right  to  take 
tolls  or  fare,  or  the  amount  to  be  taken.  But  the  Legislature  had 
no  right  to  impose  upon  the  company  any  other  duty,  or  anything 
involving  any  other  duty,  than  that  attending  the  building  a  rail- 
road from  the  Paterson  road  to  Hackensaek ;  anything  in  the  manner 
of  doing  that  they  had  a  right  to  change.  They  could  not  oblige  it 
to  dam  and  drain  all  the  meadows  along  the  Hackensaek,  or  to  con- 
struct a  canal,  or  to  build  a  road  from  Hoboken  to  Newark,  nor  could 
they  oblige  it  to  extend  its  road  to  Nanent.  They  could  as  well  oblige 
it  to  run  to  the  Pacific.  We  must  keep  in  mind  that  by  the  deci- 
sions in  New  Jersey  the  company  need  not  accept  the  alterations; 
they  are  bound  by  them  without  acceptance  if  within  the  power 
reserved. 

By  a  wider  construction  of  this  power  any  of  the  main  lines  of 
railroad  running  through  the  State,  incorporated  since  1846,  or  by 
an  act  which  has  in  it  the  power  of  alteration,  may  be  compelled 
to  build  and  run  a  branch  to  any  village  or  place  near  that  route, 
that  the  Legislature  may  direct.     It  must  be  held  that  the  power  to 
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alter  and  modify  does  not  give  power  to  make  any  substantial  addi- 
tions to  the  work. 

Again,  the  Act  of  1861  does  not,  in  fact,  alter  or  modify  the  Act  of 
1856  in  any  one  thing  embraced  in  it.  That  act,  and  every  power 
and  franchise  granted  by  it,  and  any  duty  it  imposed,  remains  the 
same.  And  the  defendants  can  now  go  on  under  it  precisely  as  if 
the  supplement  had  not  been  passed.  The  company  is  authorized 
to  construct  another  road;  it  is  not  compelled  to  do  it.  If  it  builds 
it,  or  if  it  does  not,  its  old  charter  remains  with  all  its  franchises 
and  privileges  intact,  and  no  new  burthens  imposed,  except  so  far  as 
it  assumes  them.  This  is  in  no  sense  of  the  word  an  alteration  of 
the  charter.  It  would  be  as  absurd  to  say  that  an  owner  had  altered 
his  house  who  had  built  a  larger  one  on  an  adjoining  lot.  And  until 
the  Legislature  have  made  a  valid  alteration  of  the  charter,  the  rights 
ot  each  stockholder  are  as  held  in  Kean  v.  Johnson ,  he  can  prevent 
all  the  others  from  changing  or  abandoning  the  work. 

The  supplement  of  1861  is  a  perfectly  valid  and  constitutional  act. 
It  is  a  grant  of  privileges  that  the  Legislature  have  a  right  to  grant, 
as  they  could  grant  to  this  corporation  the  right  to  conduct  banking 
or  insurance  business,  or  to  run  a  ferry  across  the  North  River;  but 
the  company  is  restrained  by  the  law  of  corporations  and  partner- 
ships, from  expending  the  money  or  using  the  credit  of  the  corpo- 
ration in  such  enterprises,  unless  every  shareholder  consents. 

The  extension  to  Passaic  Street,  both  because  it  comes  within  the 
grant  in  the  charter,  and  more  especially  because  every  shareholder 
must  be  held  to  have  consented  to  it  by  acquiescing  in  its  construc- 
tion and  maintenance  for  years,  must  be  decided  to  be  lawful. 

The  defendants  must  be  restrained  from  extending  the  road  beyond 
its  present  terminus  at  Passaic  Street,  and  from  expending  any  money 
of  the  company  to  pay  for  any  such  extension,  or  from  giving  any 
mortgage  for  the  cost  of  such  extension. 

There  is  no  foundation  for  an  injunction  against  a  mortgage  for 
any  lawful  object,  on  either  part  of  the  road.  There  is  great  doubt 
whether  a  mortgage  on  either  of  the  two  parts  of  the  road  heretofore 
constructed,  for  the  costs  of  the  other,  would  pass  the  franchises 
of  the  company  in  such  mortgaged  part,  but  it  would  be  valid  as  to 
the  property  other  than  franchises,  which  the  company  can  mortgage 
without  any  special  power.  And  besides,  the  bonds  of  the  company, 
or  its  lawful  contracts,  would  entitle  the  holder  to  recover  upon  them, 
and  under  the  judgment,  by  the  Act  of  1858  (Nix.  Dig.  719),  the 
whole  road  and  franchises  could  be  sold.  The  complainant,  there- 
fore, cannot  be  injured  by  a  mortgage,  whether  valid  or  not,  upon 
any  part  of  the  road. 
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SMITH  V.  HURD. 
(12  Metca!/  {Mass.],  371.     1847  ) 

This  was  a  special  action  on  the  case,  by  a  stockliolder  of  the 
Phoenix  Bank,  against  those  who  were  directors  of  the  said  bank, 
for  several  years  next  before  and  at  the  time  of  the  failure  of  said 
bank,  in  October,  1842.  There  were  two  counts  ;  one  founded  in  non- 
feasance of  official  duty,  the  other  in  misfeasance.^ 

The  said  [first]  count  then  averred,  that  by  reason  of  all  the  afore- 
said negligences  and  omissions,  and  the  said  acts  of  the  president 
and  cashier,  so  negligently  permitted,  the  bank  suddenly  failed,  on 
the  third  of  October,  1842,  and  became  unable  to  redeem  its  bills 
and  pay  its  debts  ;  that  its  capital  was  wholly  lost,  and  that  the 
plaintiffs  shares  therein  became  valueless,  and  he  was  made  liable, 
in  a  large  amount,  for  his  proportion  of  the  capital,  lost  by  the 
official  mismanagement  of  the  directors,  and  further  liable,  at  the 
expiration  of  the  charter,  to  pay  large  sums  for  the  redemption  of 
the  bills  of  said  bank,  and  liable  to  be  harassed  by  suits  of  the 
bill-holders  and  other  creditors  of  the  bank,  and  to  be  put  to  heavy 
expenses  and  great  losses  thereby. 

The  [second]  count  concluded  with  an  averment,  that  the  defend- 
ants, by  "  misconducting  the  business  of  said  bank,  as  aforesaid,  so 
wilfully,  deceitfully,  and  fraudulently  mismanaged  the  business  and 
property  of  the  said  bank,  that  the  whole  capital  thereof  was  utterly 
lost  and  wasted." 

The  defendants  demurred  to  the  declaration,  and  the  plaintiff 
joined  in  demurrer. 

Shaw,  C.  J. :  — 

This  is  certainly  a  case  of  first  impression.  We  are  not  aware  that 
any  similar  action  has  been  sustained  in  England,  or  in  any  of  the 
courts  of  this  country.  It  is  founded  on  no  statute.  It  is  an  action 
on  the  case,  at  common  law,  brought  by  an  individual  holder  of 
shares  in  an  incorporated  bank,  against  the  directors,  not  including 
the  president,  setting  forth  various  acts  of  negligence  and  mal- 
feasance through  a  series  of  years,  in  consequence  of  which,  as  the 
declaration  alleges,  the  whole  capital  of  the  bank  was  wasted  and 
lost,  and  the  shares  of  the  plaintiff  became  of  no  value.  The  cir- 
cumstance that  no  such  action  has  been  maintained  would  certainly 
be  no  decisive  objection,  if  it  could  be  shown  to  be  maintainable 
on  principle.     But  the  fact,  that  similar  grievances  have  existed  to 

1  Parts  of  the  statement  of  facts  are  omitted. 
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a  great  extent,  and  in  numberless  instances,  where  such  an  action 
would  have  presented  an  obvious  and  eifective  remedy,  affords  strong 
proof,  that  in  the  view  of  all  such  suffering  parties,  and  their  legal 
advisers  and  guides,  there  was  no  principle  on  which  such  an  action 
can  be  maintained. 

If  an  action  can  be  brought  by  one  stockholder,  it  may  be  brought 
by  the  holder  of  a  single  share ;  so  that  for  one  and  the  same  default 
uf  these  directors,  thirty-five  hundred  actions  might  be  brought.  If 
it  may  be  sustained  by  proof  of  an  act,  or  series  of  acts,  of  careless- 
ness, neglect,  and  breach  of  duty  in  managing  the  affairs  of  the  bank, 
by  which  the  whole  value  of  the  stock  is  destroyed,  it  may,  on  the 
same  principle,  be  maintained  on  any  act  or  instance  of  such  negli- 
gence, by  which  the  shares  are  diminished  in  value  fifty,  ten,  five, 
or  one  per  cent.  Still,  notwithstanding  these  consequences,  if  the 
plaintiff  has  a  good  right  of  action,  upon  recognized  and  sound  legal 
principles,  his  action  ought  to  be  sustained. 

But  the  court  are  of  opinion  that  the  action  cannot  be  maintained ; 
and  that  on  several  grounds,  a  few  of  the  more  prominent  of  which 
may  be  alluded  to. 

1.  There  is  no  legal  privity,  relation,  or  immediate  connection,  be- 
tween the  holders  of  shares  in  a  bank,  in  their  individual  capacity,  on 
the  one  side,  and  the  directors  of  the  bank  on  the  other.  The  direc- 
tors are  not  the  bailees,  the  factors,  agents,  or  trustees  of  such  indi- 
vidual stockholders.  The  bank  is  a  corporation  and  body  politic, 
having  a  separate  existence  as  a  distinct  person  in  law,  in  whom 
the  whole  stock  and  property  of  the  bank  are  vested,  and  to  whom 
all  agents,  debtors,  officers,  and  servants  are  responsible  for  all 
contracts,  express  or  implied,  made  in  reference  to  siich  capital,  and 
for  all  torts  and  injuries  diminishing  or  impairing  it.  The  very  pur- 
pose of  incorporation  is,  to  create  such  legal  and  ideal  person  in  law, 
distinct  from  all  the  persons  composing  it,  in  order  to  avoid  the 
extreme  difficulty,  and  perhaps  it  is  not  too  much  to  say  the  utter 
impracticability,  of  such  a  number  of  persons  acting  together  in  their 
individual  capacities.  The  practical  difficulty  would  be  nearly  as 
great  whether  it  were  held  that  all  must  join  in  an  action  to  re- 
cover damage  for  an  injury  to  the  common  property,  or  that  each 
might  sue  separately. 

The  stockholders  do,  indeed,  ordinarily  elect  the  directors ;  but  it 
is  as  parts  and  members  of  the  corporation,  in  their  corporate  capa- 
city, in  modes  pointed  out  by  the  charter  and  by-laws,  so  that  the 
directors  are  the  appointees  of  the  corporation,  not  of  the  individ- 
uals. Indeed,  I  believe  there  is  a  provision  in  the  bank  charters 
—  there  certainly  was  formerly — which  is  equally  to  the  present 
purpose ;  namely,  that  the  Commonwealth  shall  be  at  liberty  to  add 
a  certain  amount  to  the  capital  of  various  banks,  and  appoint  a 
proportional  number  of  directors.  Such  directors,  so  appointed,  pur- 
suant to  the  charter  regulating  the  legal  organization  of  the  body. 
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would  stand  in  all  respects  on  the  footing  of  directors  chosen  by 
the  stockholders.  If  these  were  liable  to  the  action  of  individual 
stockholders,  those  would  be  in  like  manner. 

2.  The  individual  members  of  the  corporation,  whether  they  should 
all  join,  or  each  act  severally,  have  no  right  or  power  to  intermeddle 
with  the  property  or  concerns  of  the  bank,  or  call  any  ofi&cer,  agent, 
or  servant  to  account,  or  discharge  them  from  any  liability.  Should 
all  the  stockholders  join  in  a  power  of  attorney  to  any  one,  he  could 
not  take  possession  of  any  real  or  personal  estate,  any  security  or 
chose  in  action ;  could  not  collect  a  debt  or  discharge  a  claim,  or 
release  damage  arising  from  any  default;  simply  because  they  are 
not  the  legal  owners  of  the  property,  and  damage  done  to  such  prop- 
erty is  not  an  injury  to  them.  Their  rights  and  their  powers  are 
limited  and  well  defined.  They  are  members  of  an  organized  body, 
and  exercise  such  powers  as  the  organization  of  the  institution  gives 
them.  Stockholders  in  banks  have  a  separate  right  to  dividends, 
when  declared,  and  to  a  distributive  share  of  the  capital  stock,  if  any 
remains  when  the  charter  of  the  bank  is  at  an  end,  and  its  debts 
paid. 

3.  But  another  important  consideration  is,  that  the  injury  done  to 
the  capital  stock  by  wasting,  impairing,  and  diminishing  its  value, 
is  not,  in  the  first  instance,  nor  necessarily,  a  damage  to  the  stock- 
holders. All  sums  which  could,  in  any  form,  be  recovered  on  that 
ground,  would  be  assets  of  the  corporation,  and  when  collected  and 
received  by  directors,  receivers,  or  any  other  persons  entitled  to  re- 
ceive the  same,  they  would  be  held  in  trust,  first  to  redeem  the  bills 
and  pay  the  debts  of  the  bank ;  and  it  would  be  only  after  these  debts 
were  paid,  and  in  case  any  surplus  should  remain,  that  the  stock- 
holders would  be  entitled  to  receive  anything.  It  is,  therefore,  an 
indirect,  contingent,  and  subordinate  interest,  which  each  stockholder 
has,  in  damages  so  to  be  recovered  against  directors.  If,  upon  such 
indirect,  contingent,  and  remote  interest,  individual  stockholders  could 
recover  for  the  default  of  directors,  and  especially,  as  is  alleged  in 
this  case,  where  these  defaults  have  been  so  great  as  to  sink  the 
capital,  a  fortiori  would  the  creditors  of  the  bank  individually  have 
a  right  to  maintain  similar  actions  ;  because  their  claim  upon  the 
funds,  being  prior  to  that  of  stockholders,  would  be  somewhat  more 
immediate  and  direct. 

In  the  same  connection,  it  is  obvious-  to  remark,  that  a  judgment 
in  favor  of  one  stockholder  would  be  no  bar  to  an  action  by  a  cred- 
itor, nor  a  judgment  by  both,  to  an  action  by  the  corporation. 

4.  But  it  is  said,  that  although  the  real  and  personal  estate,  the 
securities  and  capital  stock,  are,  in  legal  contemplation,  vested  in  the 
corporation,  yet  the  individual  has  a  separate  and  distinct  property 
and  interest  in  his  particular  shares,  by  any  injury  to  which  he  may 
have  a  separate  damage.  To  some  extent,  it  is  true  that  he  has  a 
several  interest  in  his  shares  ;  but  it  is  to  be  taken  with  some  qualifi- 
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cations.  Strictly  speaking,  shares  in  a  bank  do  not  constitute  a  legal 
estate  and  property ;  it  is  rather  a  limited  and  qualified  right  which 
the  stockholder  has  to  participate,  in  a  certain  proportion,  in  the 
benefits  of  a  common  fund,  vested  in  a  corporation  for  the  common 
use  ;  it  is  a  qualified  and  equitable  interest,  a  valuable  interest  mani- 
fested usually  by  a  certificate,  which  is  transferable.  To  the  extent 
of  this  separate  and  peculiar  interest,  a  stockholder,  no  doubt,  might 
maintain  his  separate  and  special  action,  according  to  the  nature  of 
the  wrong  done  to  him  in  respect  to  it ;  as  trover  or  trespass,  for  the 
conversion  or  tortious  taking  of  his  certificate ;  trespass  on  the  case 
for  refusing  to  make  a  transfer  on  a  proper  occasion;  assumpsit  for  a 
dividend  declared,  and  the  like.  But  an  injury  done  to  the  stock  and 
capital,  by  negligence  or  misfeasance,  is  not  an  injury  to  such  sepa- 
rate interest,  but  to  the  whole  body  of  stockholders  in  common.  It 
is  like  the  case  of  a  common  nuisance,  where  one  who  suffers  a 
special  damage,  peculiar  to  himself,  and  distinguishable  in  kind  from 
that  which  he  shares  in  the  common  injury,  may  maintain  a  special 
action.  Otherwise,  he  cannot.  Co.  Lit.  56  a;  3  Ste^jh.  N.  P.  2372; 
Lansing  v.  Smith  (8  Cow.  146). 

But  we  are  pressed  with  the  argument,  that  for  every  damage 
which  one  sustains,  which  is  caused  by  the  wrongful  act  of  another, 
he  ought  to  have  a  remedy.  This  is  far  from  being  universally  true. 
Another  maxim  in  regard  to  claims  for  damage  is,  causa  proxima, 
non  remota,  spectatur.  Thousands  of  instances  occur,  in  which  one 
sustains  consequential  and  incidental  damage  from  the  misconduct  of 
another,  without  a  remedy  at  law.  By  the  misconduct  of  the  officers 
or  agents  of  a  parish,  town,  county,  or  even  of  the  State  or  the  Union, 
defalcations  may  take  place,  treasure  be  squandered  and  wasted,  and 
all  the  members  of  the  respective  aggregate  bodies  suffer  damage,  for 
which  the  law,  from  the  nature  of  the  case,  can  afford  no  direct 
remedy.  But  the  true  answer  to  the  objection  is,  that  stockholders 
have  a  remedy,  a  theoretic  one  indeed,  and  perhaps  often  inadequate, 
in  the  power  of  the  corporation,  in  its  corporate  capacity,  to  obtain 
redress  for  injuries  done  to  the  common  property,  by  the  recovery  of 
damages ;  and  each  individual  stockholder  has  his  remedy  through 
the  powers  thus  vested  in  the  corporation,  for  the  common  benefit. 

On  the  whole,  the  court  are  of  opinion  that  the  demurrer  is  well 
taken,  and  that  the  action  cannot  be  maintained. 


PEABODY  V.   FLINT. 

(6  Allen,  52.     1863.) 

Bill  in  Equity,  brought  March  9, 1860,  by  two  stockholders  of 
the  Lowell  and  Salem  Eailroad  Company,  for  themselves  and  in  be- 
half of  the  other  stockholders,  against  certain  directors  and  agents 
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of  said  company,  and  of  the  Lowell  and  Lawrence  Railroad  Com- 
pany, whose  railroad  connected  with  that  of  the  former  company, 
and  others,  charging  various  acts  of  conspiracy  and  fraud,  by  which 
the  interest  of  the  stockholders  in  the  Salem  and  Lowell  Railroad 
Company  were  prejudiced  and  sacrificed,  for  the  benefit  of  the 
Lowell  and  Lawrence  Railroad  Company;  and  especially  in  refer- 
ence to  false  and  fraudulent  representations  and  practices  for  the 
purpose  of  injuring  the  credit  of  the  Salem  and  Lowell  Railroad,  and 
enabling  them  to  issue  and  take  its  bonds,  on  the  20th  of  August, 
1856,  secured  by  a  mortgage  of  property  of  the  company,  at  prices 
below  their  true  value ;  and  also  in  reference  to  a  contract  executed 
on  the  1st  of  October,  1858,  by  which  the  Lowell  and  Lawrence  Rail- 
road Company  were  to  "  do  and  perform  all  the  transportation  of 
persons  and  freight  upon  and  over  the  Salem  and  Lowell  Railroad," 
and  to  pretended  settlements  made  between  said  companies.  The 
bill  also  set  forth  that,  since  the  plaintiffs  had  reason  to  suspect  the 
frauds  and  conspiracies  charged,  they  have  demanded  explanations  of 
the  defendants,  petitioned  the  general  court  for  an  investigation,  and 
endeavored  to  procure  the  election  of  directors  who  would  cause  the 
matters  to  be  investigated,  but,  being  in  a  minority,  have  failed  to 
succeed.  The  defendants  filed  a  general  demurrer.  The  plaintiffs, 
at  the  argument,  moved  to  amend  their  bill  by  joining  the  Salem  and 
Lowell  Railroad  Company  as  defendants.  , 

Chapman,  J. :  — 

The  bill  sets  forth  a  very  complicated  case.  A  full  consideration 
of  the  charges  of  fraud  which  it  contains  would  involve  the  necessity 
of  examining  the  various  legislative  acts  which  it  recites,  and  the 
contracts  and  dealings  which  it  sets  forth.  But  such  a  discussion 
is  unnecessary. 

The  principal  ground  of  demurrer  relied  on  by  the  defendants  is, 
that  the  plaintiffs  have  not,  and  never  had,  any  remedy  for  such  in- 
juries as  they  complain  of ;  that,  conceding  the  truth  of  the  allega- 
tions that  the  directors  of  the  Salem  and  Lowell  Railroad  Company, 
either  by  themselves  or  with  the  consent  and  connivance  of  a  ma- 
jority of  their  stockholders,  combined,  either  among  themselves  or 
with  the  Lowell  and  Lawrence  Railroad  Company  or  its  directors,  or 
with  any  of  the  other  defendants,  to  defraud  a  minority  of  the  stock- 
holders of  the  Salem  and  Lowell  Railroad  Company,  and  in  pur- 
suance of  this  combination  did  the  acts  alleged,  and  so  dealt  and 
managed  as  to  destroy  the  value  of  the  stock  as  set  forth,  yet  the 
only  relief  which  the  minority  can  have  is  the  very  imperfect  one  of 
selling  out  their  stock  for  what  it  will  bring  in  market.  This  doc- 
trine is  said  to  result  from  the  nature  of  corporate  property,  which, 
being  owned  absolutely  by  the  corporation,  is  under  the  absolute  con- 
trol of  a  majority  of  the  stockholders  and  of  such  directors  as  they 
choose  to  elect.  Their  decisions  and  acts,  it  is  said,  are  final,  and 
the  minority  are  bound  to  submit  to  them. 
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But  this  doctrine,  if  correct,  -would  place  the  property  of  stock- 
holders in  a  corporation  in  a  perilous  condition.  For  it  would  enable 
the  managers  of  one  corporation  to  get  the  control  of  another  by  the 
purchase  of  a  majority  of  its  stock  for  the  purpose,  and  then  to  man- 
age its  affairs  in  such  subservience  to  the  interests  of  their  own  cor- 
poration as  to  render  the  stock  of  the  minority  worthless,  and  avail 
themselves  of  its  value  without  compensation.  The  demurrer  con- 
cedes, for  the  purposes  of  this  discussion,  that  the  managers  of  the 
Lowell  and  Lawrence  Eailroad  Company  have  thus  acted  in  respect 
to  the  minority  of  stockholders  in  the  Salem  and  Lowell  Eailroad 
Company.  It  requires  no  great  sagacity  to  see  how  similar  frauds 
may  be  practised  in  behalf  of  many  other  railroads  against  connect- 
ing or  rival  roads,  so  that  a  system  of  railroad  connections  may  be- 
come a  system  of  frauds.  If  it  may  be  practised  with  impunity 
between  railroad  corporations,  it  may  also  be  practised  between 
manufacturing  corporations,  and  a  managing  majority  may,  at  their 
pleasure,  sacrifice  the  interests  of  the  minority  for  the  benefit  of 
another  corporation  owned  by  them.  The  same  remark  is  true  in  re- 
spect to  several  other  classes  of  business  corporations.  The  ques- 
tion thus  presented  is  of  great  importance,  because  there  is  no  known 
practicable  method  of  establishing  and  managing  railroads  except 
by  means  of  corporations ;  and  many  other  great  enterprises  and 
branches  of  business  which  require,  for  their  successful  prosecu- 
tion, a  large  and  permanent  investment  of  capital,  a.re  also  usually 
and  most  conveniently  established  and  managed  by  means  of  cor- 
porate organizations. 

This  doctrine  is  also  said  to  result  from  the  nature  of  corporations 
and  corporate  property,  as  stated  in  Smith  v.  Hurd  (12  Met.  371). 
The  views  taken  in  that  case  are  unquestionably  correct ;  and  they 
apply  with  especial  force  to  that  class  of  corporations  whose  stock- 
holders have  little  more  power  than  to  elect  officers,  who,  when 
elected,  are  invested  by  law  with  the  sole  and  exclusive  power  of 
managing  the*  concerns  and  business  of  the  corporation.  The  cor- 
poration itself  is  regarded  as  a  distinct  person ;  and  its  property  is 
legally  vested  in  itself,  and  not  in  its  stockholders.  As  individuals, 
they  cannot,  even  by  joining  together  unanimously,  convey  a  title  to 
it,  or  maintain  an  action  at  law  for  its  possession,  or  for  damages 
done  to  it.  Nor  can  they  make  a  contract  that  shall  bind  it,  or  en- 
force by  action  a  contract  that  has  been  made  with  it.  The  artificial 
person  called  the  corporation  must  manage  its  affairs  in  its  own 
name,  as  exclusively  as  a  natural  person  manages  his  property  and 
business.  The  officers,  though  chosen  by  vote  of  the  stockholders, 
are  not  their  agents  but  the  agents  of  the  corporation ;  and  they  are 
accountable  to  it  alone.  Therefore  one  or  more  of  the  stockholders 
cannot  maintain  an  action  at  law  against  the  officers  for  any  breach 
of  official  duty  that  injures  the  corporate  property  as  a  whole.  An 
injury  done  by  the  directors  of  a  company  to  an  individual  by  in- 
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ducing  him  to  become  a  member  of  the  company  by  means  of  false 
representations  is  actionable,  because  it  is  an  injury  to  him  and  not 
to  the  company.  Gerhard  v.  Bates  (2  El.  &  Bl.  476).  But  the  in- 
terest of  stockholders  is,  as  stated  in  Smith  v.  Hurd,  cited  above, 
merely  a  qualified  and  equitable  interest. 

But  if  there  is  an  equitable  interest  there  must  result  from  it 
equitable  relations  and  equitable  rights ;  and  these  rights  may  be 
enforced  by  equitable  remedies.  As  between  the  corporation  itself 
and  its  officers,  it  was  long  since  held  that  they  were  trustees,  and 
that  a  court  of  equity  would  hold  them  responsible  for  every  breach 
of  trust.  Charitable  Corporation  v.  Sutton  (2  Atk.  400).  The  cor- 
poration itself  holds  its  property  as  trustee  for  the  stockholders,  who 
have  a  joint  interest  in  all  its  property  and  effects,  and  each  of  whom 
is  related  to  it  as  cestui  que  trust.  The  corporation  may  call  its  offi- 
cers to  account  if  they  wilfully  abuse  their  trust,  or  misapply  the 
funds  of  the  company ;  and  if  it  refuses  to  sue,  or  is  still  under  the 
control  of  those  who  must  be  made  defendants  in  the  suit,  the  stock- 
holders who  are  the  real  parties  in  interest  may  file  a  bill  in  their 
own  names  making  the  corporation  a  party  defendant ;  or  a  part  of 
them  may  file  a  bill  in  behalf  of  themselves  and  all  others  standing 
in  the  same  relation,  if  convenience  requires  it.  Robinson  v.  Smith 
(3  Paige,  222),  and  cases  there  cited.  See  also  the  other  authorities 
cited  for  the  plaintiffs  on  this  point ;  and  Hersey  v.  Veazie  (24  Maine, 
9)  ;  and  Smith  v.  Poor  (40  Maine,  415),  cited  by  the  defendants. 

If  other  parties  have  participated  with  the  officers  in  such  proceed- 
ings, they  may,  according  to  the  established  principles  of  equity 
pleading,  be  joined  as  parties.  In  the  discovery  of  frauds,  and  in 
furnishing  remedies  to  parties  defrauded,  equity  does  not  suffer 
technicalities  to  stand  in  its  way,  but  seizes  upon  the  substance  of 
the  case,  and  holds  all  parties  to  theiT  just  responsibility,  following 
trust  property  into  the  hands  of  remote  grantees  and  purchasers  who 
have  taken  it  with  notice  of  a  trust,  in  order  to  subject  it  to  the 
trust.  The  objection,  therefore,  that  a  court  of  equity'has  no  power 
to  furnish  a  remedy  in  a  case  of  this  character  is  untenable. 

But  there  is  another  objection  to  the  bill  which  must  prevail. 
Equity  regards  diligence  as  one  of  its  important  elements ;  and  it 
discountenances  laches  as  inequitable ;  and  unreasonable  delay  to 
prosecute  an  existing  claim  is  a  bar  to  a  bill  in  equity,  especially 
when  the  parties  cannot  be  restored  to  their  original  position,  and 
injustice  may  be  done.  Veazie  v.  Williams  (3  Story  R.  610)  ;  Tash 
V.  Adams  (10  Cush.  252);  FiiUer  v.  Melrose  (1  Allen,  166);  Story  on 
Eq.  §  1620,  and  note  3. 

In  this  case  there  has  been  unreasonable  delay.  The  bill  was  sworn 
to,  March  9, 1860.  The  mortgage  complained  of  was  executed  August 
20,  1856,  and  the  lease  to  the  Boston  and  Lowell  Railroad  Company, 
October  1,  1858.  The  contracts  and  dealings  to  be  investigated  and 
readjusted  commenced  in  1850,  and  continued  till  the  execution  of 
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the  mortgage,  and  even  to  the  execution  of  the  lease  in  1858.  Every 
day's  delay  increased  the  complication  and  the  difficulty  of  making 
an  equitable  adjustment  of  them.  In  the  mean  time,  the  stock  in 
the  corporations  must  have  been  frequently  changing  hands,  and 
there  are  no  means  of  adjusting  the  equities  growing  out  of  such 
changes.  A  similar  remark  is  applicable  to  the  holders  of  the  bonds 
secured  by  the  mortgage.  The  nature  of  the  case  required  the  ut- 
most diligence,  in  order  to  prevent  injustice.  Yet  the  plaintiffs  de- 
layed more  than  three  years  and  a  half  after  the  making  of  the 
mortgage,  and  until  after  they  had  sought  aid  from  the  Legislature. 
It  does  not  appear  that  they  had  at  that  time  sufficient  knowledge  of 
the  facts  to  enable  them  to  prosecute,  or  that  they  have  since  gained 
any  important  information ;  and  a  decree  such  as  they  now  seek  may 
injuriously  affect  many  persons  who  have  become  stockholders  or 
bondholders  during  the  period  of  this  delay.  For  this  reason  the 
demurrer  is  sustained,  and  the  bill  is  dismissed. 


SPERTNG'S   APPEAL. 
01  Pa.  St.  U.     1872.)! 

The  opinion  of  the  court  was  delivered,  July  2,  1872,  by 

Sharswood,  J. :  — 

This  bill  was  filed  by  the  appellant  as  the  assignee  of  the  "National 
Safety  Insurance  and  Trust  Company,"  against  the  defendants,  who 
were  directors  of  the  corporation,  alleging  fraudulent,  illegal,  and 
improper  management  of  its  affairs,  extending  over  a  period  of  more 
than  ten  years,  from  1850  to  1861.  The  case  upon  the  bill,  answers, 
and  proofs  was  referred  to  a  Master,  who  reported  that  the  bill 
should  be  dismissed,  and  s.  pro  forma  decree  was  entered  accordingly. 

Upon  a  careful  examination  of  the  record  and  paper-books,  which 
make  up  nine  hundred  and  sixty-six  printed  octavo  pages,  we  have 
come  to  the  following  conclusions  of  fact,  which  are  supported  also 
by  the  opinion  of  the  Master.  First,  that  no  fraudulent  conduct  is 
imputable  to  any  one  of  the  defendants,  at  any  period  of  time  dur- 
ing their  administration  of  the  trust.  No  pecuniary  advantage,  to 
the  amount  of  a  dollar,  was  ever  realized  or  sought  by  any  one  of 
them.  There  was  no  embezzlement  or  misappropriation  of  the  funds 
by  any  officer  or  agent  of  the  corporation.  There  is  no  pretence  that 
the  defendants  are  liable  to  account  upon  either  of  these  grounds. 
"One  fact,"  says  the  Master,  "is  quite  clear, —that  none  of  the 
defendants  have  made  any  profit  out  of  their  transactions  which  was 
not  common  to  all  the  stockholders."     Second,  that  in  regard  to 

'  The  statement  of  facts  is  omitted. 
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investments,  and  the  mode  of  transacting  the  business,  — the  legality 
of  which  under  the  charter  is  questioned,  —  the  defendants  uniformly 
acted  under  legal  advice.  "It  appears  in  the  evidence,"  says  the 
report,  "that  the  defendants  always  acted  upon  legal  advice,  as  to 
the  mode  of  doing  business  and  making  investments.  No  important 
step  was  ever  taken  without  first  obtaining  the  advice  of  the  solici- 
tor." Third,  looking  at  the  history  of  the  institution  in  the  light  of 
subsequent  events,  its  direction  was  unwise  and  unfortunate.  The 
money  of  the  depositors  was  not  invested  in  first-rate  and  perfectly 
safe  securities,  as  they  engaged  to  do,  and  as  the  funds  of  such  a 
charity  unquestionably  ought  to  be.  Loans  were  largely  made  upon 
very  doubtful  collaterals.  Their  investments  in  real  estate  were 
injudicious.  They  lost  from  a  failure  to  insure.  They  sought  to 
realize  large  profits  at  usurious  rates  of  interest.  The  crash  came 
in  1860,  just  before  the  breaking  out  of  the  civil  war.  All  doubtful 
securities  fell  in  the  market.  Their  debtors  went  to  the  wall.  In 
the  vain  attempt  to  sustain  their  credit  they  sacrificed  securities  and 
collaterals.  Had  they  stopped  and  made  an  assignment  at  once,  a 
large  amount  of  the  loss  which  subsequently  fell  upon  them  would 
undoubtedly  have  been  prevented.  The  story  might  be  much  ampli- 
fied by  entering  into  a  detail  of  particulars;  but  the  conclusion  would 
be  the  same.  Such  is  a  brief  resume  of  the  facts.  It  is  not  the 
history  of  this  institution  alone,  but  of  many  others  in  the  country. 

The  broad  question  then  is,  whether  upon  such  a  state  of  facts, 
the  directors  of  a  corporation  can  be  made  to  account  for  losses  aris- 
ing from  mismanagement  merely. 

It  is  by  no  means  a  well-settled  point  what  is  the  precise  relation 
which  directors  sustain  to  stockholders.  They  are  undoubtedly  said 
in  many  authorities  to  be  trustees,  but  that  as  I  apprehend  is  only 
in  a  general  sense,  as  we  term  an  agent  or  any  bailee  intrusted  with 
the  care  and  management  of  the  property  of  another.  It  is  certain 
that  they  are  not  technical  trustees.  They  can  only  be  regarded  as 
mandataries,  — persons  who  have  gratuitously  undertaken  to  perform 
certain  duties,  and  who  are  therefore  bound  to  apply  ordinary  skill 
and  diligence,  but  no  more.  Indeed,  as  the  directors  are  themselves 
stockholders,  interested  as  well  as  all  others  that  the  affairs  and 
business  of  the  corporation  should  be  successful,  when  we  ascertain 
and  determine  that  they  have  not  sought  to  make  any  profit  not 
common  to  all  the  stockholders,  we  raise  a  strong  presumption  that 
they  have  brought  to  the  administration  their  best  judgment  and 
skill.  Ought  they  to  be  held  responsible  for  mistakes  of  judgment 
or  want  of  skill  and  knowledge?  They  have  been  requested  by 
their  co-stockholders  to  take  their  positions,  and  they  have  given 
their  services  without  compensation.  We  are  dealing  now  with 
their  responsibility  to  stockholders,  not  to  outside  parties,  — credit- 
ors and  depositors.  It  is  unnecessary  to  consider  what  the  rule 
may  be  as  to  them.     Upon  a  close  examination  of  all  the  reported 
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cases,  although  there  are  many  dicta  not  easily  reconcilable,  yet  I 
have  found  no  judgment  or  decree  which  has  held  directors  to 
account  except  when  they  have  themselves  been  personally  guilty 
of  some  fraud  on  the  corporation,  or  have  known  and  connived  at 
some  fraud  in  others,  or  where  such  fraud  might  have  been  pre- 
vented had  they  given  ordinary  attention  to  their  duties.  I  do  not 
mean  to  say  by  any  means  that  their  responsibility  is  limited  to 
these  cases,  and  that  there  might  not  exist  such  a  case  of  negligence 
or  of  acts  clearly  ultra  vires,  as  would  make  perfectly  honest  direc- 
tors personally  liable.  But  it  is  evident  that  gentlemen  elected  by 
the  stockholders  from  their  own  body  ought  not  to  be  judged  by  the 
same  strict  standard  as  the  agent  or  trustee  of  a  private  estate. 
Were  such  a  rule  applied,  no  gentlemen  of  character  and  responsi- 
bility would  be  found  willing  to  accept  such  places.  The  authorities 
I  think  fully  indorse  these  views. 

The  leading  case  is  The  Charitable  Corporation  v.  Sutton  (2  Atk. 
400),  which  was  treated  by  Lord  Hardwicke  as  a  case  of  fraud 
entirely.  Five  of  the  managers  or  committee-men  entered  into  a 
confederacy  to  loan  out  money  to  their  own  storekeeper,  upon  whom 
was  devolved  the  duty  of  putting  an  estimate  upon  the  value  of  the 
pledges;  the  others  connived  at  the  fraud.  "It  is  such  a  notorious 
fraud  or  at  least  gross  inattention,"  said  the  Lord  Chancellor,  "to 
suffer  him,  who  was  to  set  a  value  on  all  the  pledges,  to  borrow 
money  upon  them  himself,  that  I  shall  direct  those  who  appear  to 
be  guilty  of  it  to  make  good  the  loss.  Committee-men  are  most 
properly  agents  to  those  who  employ  them  in  the  trust  and  who 
empower  them  to  direct  and  superintend  the  affairs  of  the  corpora- 
tion. If  some  persons  are  guilty  of  gross  non-attendance  and  leave 
the  management  entirely  to  others,  they  may  be  guilty  by  this  means 
of  the  breaches  of  trust  that  are  committed  by  others."  So  accord- 
ingly in  The  York  &  North  Midland  Railway  Company  v.  Hudson 
(16  Beavan,  495),  'the  chairman  of  a  railway  company  appropriated 
unallotted  shares  to  the  use  of  various  persons,  whose  names  he  did 
not  mention,  in  order  to  secure  or  reward  services  which  he  declined 
to  state,  but  which  it  was  insinuated  was  in  the  nature  of  "secret 
service  money;"  it  was  held  that  if  the  defendant  had  applied  the 
property  of  the  company  in  a  manner  which  would  not  bear  the 
light,  he  must  suffer  the  consequences,  and  that  being  charged  with 
the  receipt  of  the  money,  he  could  not  discharge  himself  by  the  sug- 
gestion of  such  an  application.  In  Williams  v.  Page  (24  Beavan, 
661),  Sir  John  Eomilly  said,  in  treating  a  director  as  a  trustee: 
"The  trust  no  doubt  is  a  peculiar  one."  In  Great  Luxembourg  Rail- 
ivay  Co.  V.  Magnay  (25  Beavan,  592),  he  held  that  if  a  director 
enters  into  a  contract  for  the  company  he  cannot  personally  derive 
any  benefit  from  it.  So  also  in  Ex  parte  Bennett  (18  Beavan,  339), 
directors  of  a  public  company  are  trustees  for  the  shareholders,  and 
their  private  interest  must  yield  to  their  public  duty  wherever  they 
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are  conflicting.  In  Turquard  v.  Marshall  (3  Equity  (Law  Rep.) 
127),  which  is  the  last  English  case  on  the  subject,  Lord  Romilly, 
M.  E.,  held  directors  liable,  first,  for  not  calling  a  meeting  of  the 
shareholders  under  a  clause  of  the  charter  requiring  them  to  do  so, 
on  the  exhaustion  of  their  surplus  fund,  and  second,  for  loaning 
money  to  one  of  themselves  without  security.  He  used  however 
this  language:  that  if  directors  have  been  guilty  of  gross  and  pal- 
pable breach  of  trust,  which  cannot  be  set  right  by  a  public  meeting 
of  the  company,  they  may  be  made  responsible  for  their  misconduct. 
On  appeal,  however,  the  decree  of  Lord  Romilly,  holding  the  direc- 
tors personally  liable,  was  reversed  by  Lord  Chancellor  Hatherley, 
6  Chancery  Appeals  (Law  Rep.)  386.  He  said:  "There  was  no 
fraud  alleged,  nor  was  it  alleged  that  the  directors  applied  the  funds 
of  the  company  to  thoir  own  use,  or  in  any  way  except  in  what  they 
thought  was  for  the  benefit  of  the  company,  however  incorrect  their 
course  might  have  been."  Then  as  to  the  loan  to  Higgins  (the  co- 
director)  :  "  The  statement  of  this  in  the  bill  was  only  as  part  of 
the  general  misconduct  of  the  directors,  and  the  loan  was  only  men- 
tioned as  one  of  the  losses  incurred.  There  was  no  specific  allega- 
tion of  any  impropriety  in  lending  the  money  to  him,  nor  was  any 
specific  relief  prayed  in  this  respect.  It  was  within  the  powers  of 
the  deed  to  lend  to  a  brother  director,  and  however  foolish  the  loan 
might  have  been,  so  long  as  it  was  within  the  powers  of  the  direc- 
tors, the  court  could  not  interfere  and  make  them  liable.  They  were 
intrusted  with  full  powers  of  lending  the  money,  and  it  was  part  of 
the  business  of  the  concern  to  trust  people  with  money,  and  their 
trusting  to  an  undue  extent  was  not  a  matter  with  which  they  could 
be  fixed,  unless  there  was  something  more  alleged,  as,  for  instance, 
that  it  was  done  fraudulently  and  improperly  and  not  merely  by  a 
default  of  judgment.  Whatever  may  have  been  the  amount  lent 
to  anybody,  however  ridiculous  and  absurd  their  conduct  might 
seem,  it  was  the  misfortune  of  the  company  that  they  chose  such 
unwise  directors;  but  as  long  as  they  kept  within  the  powers  of  their 
deed,  the  court  could  not  interfere  with  the  discretion  exercised 
by  them." 

To  pass  now  from  the  English  to  the  American  cases :  Koehler  v. 
The  Black  Bioer  Falls  Iron  Co.  (2  Black  S.  C.  715),  was  a  case  of 
fraud.  Mr.  Justice  Davis  said:  "Instead  of  honestly  endeavoring 
to  effect  a  loan  of  money  advantageously  for  the  benefit  of  the  cor- 
poration, these  directors,  in  violation  of  their  duty  and  in  betrayal 
of  their  trust,  secured  their  own  debts  to  the  injury  of  the  stock- 
holders and  creditors.  Directors  cannot  thus  deal  with  the  impor- 
tant interests  intrusted  to  their  management.  They  hold  a  place  of 
trust,  and  by  accepting  the  trust  are  obliged  to  execute  it  with  fidel- 
ity, not  for  their  own  benefit,  but  for  the  common  benefit  of  the 
stockholders  of  the  corporation."  In  Scott  v.  Depeyster  (1  Edw.  Ch. 
Rep.  513),  the  object  of  the  bill  was  to  make  the  directors  liable  for 
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money  embezzled  by  their  secretary,  on  the  ground  of  their  negli- 
gence. So,  Robinson  v.  Smith,  (3  Paige,  222),  the  bill  alleged  that 
the  directors  had  engaged  in  a  gambling  speculation  in  stocks,  wholly 
unauthorized  by  the  charter,  which  was  carried  on  to  subserve  their 
own  individual  interests  and  purposes.  On  demurrer  to  the  bill,  it 
was  of  course  held  that  the  directors  of  a  corporation,  who  wilfully 
abuse  their  trust  or  misapply  the  funds  of  the  company  by  which  a 
loss  is  sustained,  are  personally  liable  as  trustees  to  make  good  that 
loss,  and  they  are  also  liable  if  they  suffer  the  corporate  funds  to  be  lost 
or  wasted  by  gross  negligence  and  inattention  to  the  duties  of  their 
trust.  In  the  same  category  is  Taylor  v.  Miami  Exporting  Company 
(5  Hammond  (Ohio),  162) ;  Verplanck  v.  Mercantile  Insurance  Co.  (1 
Edw.  Oh.  Eep.  84) ;  Bank  of  St.  Mary  v.  St.  John  (25  Ala.  n.  s. 
666);  Butts  v.  Wood  (38  Barb.  181);  s.  c.  (37  New  York,  317).  In 
The  Franklin  Fire  Insurance  Co.  v.  Jenkins  (3  Wend.  130),  which 
was  an  action  on  the  case,  in  which  the  declaration  alleged  against 
directors  "  want  of  care  and  attention, "  and  also  "  corrupt  and  wilful 
mismanagement,"  a  demurrer  was  sustained,  Sutherland,  J.,  remark- 
ing: "These  are  very  different  allegations  and  require  distinct  and 
different  answers."  Lexington  &  Ohio  Hailroad  Co.  v.  Bi'idge  (7  B. 
Monroe,  556)  was  a  bill  by  creditors  against  directors  for  making  a 
dividend  when  no  profits  existed.  "  We  are  satisfied,"  say  the  court, 
"thg,t  if  they  were  guilty  of  negligence  to  any  extent  it  is  not  of 
that  gross  and  palpable  character  that  would  render  their  conduct  so 
reprehensible  as  to  subject  them  to  the  imputation  of  a  personal 
or  even  a  legal  fraud.''  In  Godbold  v.  Branch  Bank  at  Mobile  (11 
Ala.  191),  it  was  decided  that  the  directors  of  a  bank  are  not 
responsible  for  an  injury  to  the  bank  caused  by  their  act,  originat- 
ing in  an  error  of  judgment,  unless  the  act  be  so  grossly  wrong  as  to 
warrant  the  imputation  of  fraud  or  the  want  of  the  necessary  knowl- 
edge for  the  performance  of  the  duty  assumed  by  them  on  accepting 
the  agency.  In  Hodges  v.  New  England  Screiv  Company  (1  Rhode 
Island,  312),  in  dismissing  the  bill,  Greene,  C.  J.,  observed:  "It 
does  not  appear  that  the  directors  sought  or  secured  to  themselves 
any  benefit  or  advantage  which  was  not  common  to  all  the  other 
stockholders  of  the  Screw  Company."  See  also  Neall  v.  Hill  (16 
California,  146). 

It  seems  unnecessary  to  pursue  this  investigation  any  further. 
These  citations,  which  might  be  multiplied,  establish,  as  it  seems 
to  me,  that  while  directors  are  personally  responsible  to  the  stock- 
holders for  any  losses  resulting  from  fraud,  embezzlement,  or  wilful 
misconduct  or  breach  of  trust  for  their  own  benefit  and  not  for  the 
benefit  of  the  stockholders,  for  gross  inattention^ and  negligence  by 
which  such  fraud  or  misconduct  has  been  perpetrated  by  agents, 
officers,  or  co-directors,  yet  they  are  not  liable  for  mistakes  of  judg- 
ment, even  though  they  may  be  so  gross  as  to  appear  to  us  absurd 
and   ridiculous,  provided  they  are  honest  and   provided  they  are 
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fairly  within  the  scope  of  the  powers  and  discretion  confided  to 
the  managing  body. 

In  regard  to  the  question  last  adverted  to,  whether  the  defendants 
should  be  held  responsible  for  any  of  their  acts  and  investments  as 
ultra  vires,  it  might  be  sufficient  to  notice  the  fact  that  the  charter 
of  this  corporation  was  a  very  complicated  one,  made  up  by  compar- 
ing together  no  less  than  sixteen  different  acts  of  incorporation  or 
supplements.  The  ingenuity  of  the  young  gentlemen  of  counsel  for 
the  defendants  has  been  exercised  in  presenting  to  the  court  a  genea- 
logical map  or  pedigree,  tracing  the  Acts  of  Assembly,  from  one  to 
another.  To  have  mistaken  the  extent  of  their  powers  under  such 
circumstances  would  not  have  been  matter  of  surprise  even  in  the 
most  timid  and  cautious.  We  may  adopt  upon  this  point  the  lan- 
guage of  G.  J.  Greene  in  Hodges  v.  New  England  Screw  Co.  (1  Ehode 
Island,  312).  "In  considering  the  question  of  the  personal  responsi- 
bility of  the  directors  we  shall  assume  that  they  violated  the  charter 
of  the  Screw  Company.  The  question  then  will  be,  was  such  viola- 
tion the  result  of  mistake  as  to  their  powers,  and  if  so  did  they  fall 
into  the  mistake  from  want  of  proper  care,  such  care  as  a  man  of 
ordinary  prudence  practises  in  his  own  affairs?  For,  if  the  mistake 
be  such  as  with  proper  care  might  have  been  avoided,  they  ought  to 
be  liable.  If,  on  the  other  hand,  the  mistake  be  such  as  the  direc- 
tors might  well  make,  notwithstanding  the  exercise  of  proper  care, 
and  if  they  acted  in  good  faith  and  for  the  benefit  of  the  Screw  Com- 
pany, they  ought  not  to  be  liable."  We  may  say  in  this  case,  con- 
ceding that  the  directors  did  violate  the  charter,  it  was  a  question 
upon  which  with  all  due  care  they  might  have  made  an  honest  mis- 
take; and  moreover,  it  appears  by  the  evidence,  and  is  so  reported, 
that  they  acted  throughout  by  the  advice  of  their  counsel.  It  is 
well  settled  that  trustees  will  be  protected  from  responsibility  under 
such  circumstances.  Lewin  on  Trusts,  595;  Vez  v.  Emery  (6  Ves. 
141);  Calhoun's  Estate  (6  Watts,  189). 

The  view  which  we  have  thus  taken  of  the  facts  and  the  principles 
of  law  applicable  to  them,  renders  it  unnecessary  to  consider  whether 
there  is  anything  in  the  ease  of  the  defendant  Brewster  to  distinguish 
his  liability  from  that  of  the  others.  It  also  dispenses  with  the 
necessity  of  discussing  the  operation  of  the  bar  of  the  Statute  of 
Limitations,  except  in  the  cases  of  the  defendants  Churchman  and 
Smith,  who  having  raised  their  defence  by  demurrer  the  bill  was 
separately  dismissed  as  to  them.  Upon  the  point  as  made  in  their 
case,  each  of  them  having  entirely  ceased  to  be  a  director  more  than 
six  years  before  the  bill  was  originally  filed,  we  entirely  concur  in 
the  opinion  of  the  Chief  Justice  in  Churchman's  Case. 

Decree  affirmed,  and  appeal  dismissed  at  the  costs  of  the  estate  in 
the  hands  of  the  appellants. 
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LIABILITIES  OF  STOCKHOLDERS  :  IN  GENERAL. 


WOOD  V.   DUMMER. 
(3  Mason,  308.     1824.) 

Stoe?,  J. :  — 

The  Hallowell  and  Augusta  Bank  was  incorporated  in  March,  1804, 
by  the  Legislature  of  Massachusetts,  with  a  capital  stock  of  $200,000, 
divided  into  shares  of  $100  each,  for  a  term  which  expired  on  the 
hrst  Monday  of  October,  1812,  with  the  usual  rights  and  privileges 
belonging  to  the  banks  in  the  same  State.  In  June,  1812,  the  Le- 
gislature passed  an  act  (act  of  1812,  ch.  67)  continuing  all  the  banks 
whose  charters  would  expire  on  the  first  Monday  of  October,  ,1812, 
as  corporate  bodies,  until  the  first  Monday  of  October,  1816,  "for  the 
sole  purpose  of  enabling  said  banks  gradually  to  settle  and  close 
their  concerns,  and  divide  their  capital  stock."  And  by  a  further 
act,  passed  in  December,  1816  (act  of  1816,  ch.  110),  the  term  was 
prolonged  for  three  years  from  the  passing  of  this  last  act.  In 
January,  1813,  at  a  meeting  of  the  stockholders  of  the  Hallowell 
and  Augusta  Bank,  a  vote  was  passed,  ordering  a,  dividend  to  be 
made  among  the  stockholders  of  the  bank  of  fifty  per  cent  of  the 
capital  stock  thereof;  and  in  October  in  the  same  year,  a  vote  was 
passed  for  a  further  dividend  of  twenty-five  per  cent  of  the  capi- 
tal stock,  making  in  the  whole  a  dividend  of  seventy-five  per  cent 
of  the  whole  capital  stock,  among  the  stockholders.  The  notes  of  the 
bank  continued  to  circulate  in  good  credit  until  after  November,  1814; 
and  the  plaintiffs  were,  in  October  and  November,  1814,  owners  in  their 
several  rights  of  notes  of  the  same  bank  to  a  sum  in  the  aggregate 
amounting  to  more  than  $29,000,  which  were  presented  for  payment 
to  the  bank,  and  payment  refused.  The  plaintiffs  received  certain 
notes  of  the  directors  as  collateral  security,  but  these  were  never 
paid.  In  fact  one-quarter  part  of  the  capital  stock  of  the  bank  had 
never  been  paid  in,  but  was  secured  by  the  notes  of  the  stockholders, 
called  stock  notes;  and  about  $90,000  of  debts  (beside  stock  notes) 
were  due  from  certain  directors  of  the  bank,  who  became  insolvent 
and  utterly  unable  to  pay  the  same.  So  that  nearly  three-quarters 
of  the  stock  was  lost  or  unpaid,  either  from  insolvency  or  some  other 
cause,  and  left  the  bank  involved,  after  the  division  of  the  stock,  in 
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deep  insolvency.  In  June,  1S12,  another  and  new  bank  was  incor- 
porated, composed  in  part  of  the  same  persons,  with  the  same  cor- 
porate name.  The  new  bank  for  a  considerable  time  continued  to 
give  credit  to  and  circulate  the  notes  of  the  old  bank ;  and  the  bill 
asserted  the  new  bank  to  have  become  possessed  of  the  funds  of  the 
old  bank  to  a  very  large  amount. 

Such  are  the  principal  facts ;  and  the  claim  of  the  plaintiffs  is  to 
be  reimbursed  by  the  defendants  (who  are  owners  of  three  hundred 
and  twenty  shares)  out  of  the  dividends  of  the  capital  stock  received 
by  them,  the  amount  of  the  debts  so  due  to  the  plaintiffs  respect- 
ively, for  the  bank  notes  above  stated. 

The  case  is  full  of  difficulties.  The  bill  is  drawn  in  a  very  loose 
and  inartificial  manner.  It  proceeds  principally  upon  the  grounds 
of  a  gross  overissue  of  bank  notes,  and  other  violations  of  the  char- 
ter, and  of  a  fraudulent  dividend  by  the  stockholders  with  a  knowl- 
edge of  their  insolvency;  grounds  which  are  denied  by  the  answers, 
and  are  not  in  the  slightest  degree  established  in  the  proofs.  It  does 
not  directly  proceed  upon  the  ground  that  the  defendants  hold  a 
trust  fund  applicable  to  the  payment  of  the  debts  of  the  corporation, 
but  leaves  this  to  be  picked  up  in  fragments  by  a  minute  analysis  of 
the  bill.  I  pass,  however,  over  these  objections,  for  the  purpose 
of  considering  that  which  is  the  principal  point  argued  in  the  cause, 
whether  the  capital  stock  in  the  hands  of  the  stockholders  is  liable 
to  the  payment  of  the  debts  of  the  bank. 

It  appears  to  me  very  clear  upon  general  principles,  as  well  as  the 
legislative  intention,  that  the  capital  stock  of  banks  is  to  be  deemed 
a  pledge  or  trust  fund  for  the  payment  of  the  debts  contracted  by  the 
bank.  The  public,  as  well  as  the  Legislature,  have  always  supposed 
this  to  be  a  fund  appropriated  for  such  purpose.  The  individual 
stockholders  are  not  liable  for  the  debts  of  the  bank  in  their  private 
capacities.  The  charter  relieves  them  from  personal  responsibility, 
and  substitutes  the  capital  stock  in  its-  stead.  Credit  is  universally 
given  to  this  fund  by  the  public  as  the  only  means  of  repayment. 
During  the  existence  of  the  corporation  it  is  the  sole  property  of  the 
corporation,  and  can  be  applied  only  according  to  its  charter,  that  is, 
as  a  fund  for  payment  of  its  debts,  upon  the  security  of  which  it 
may  discount  and  circulate  notes.  Why,  otherwise,  is  any  capital 
stock  required  by  our  charters?  If  the  stock  may,  the  next  day  after 
it  is  paid  in,  be  withdrawn  by  the  stockholders  without  payment  of 
the  debts  of  the  corporation,  why  is  its  amount  so  studiously  pro- 
vided for,  and  its  payment  by  the  stockholder  so  diligently  required? 
To  me  this  point  appears  so  plain  upon  principles  of  law,  as  well  as 
common  sense,  that  I  caflnot  be  brought  into  any  doubt  that  the  char- 
ters of  our  banks  make  the  capital  stock  a  trust  fund  for  the  pay- 
ment of  all  the  debts  of  the  corporation.  The  billholders  and  other 
creditors  have  the  first  claims  upon  it;  and  the  stockholders  have  no 
rights  until  all  the  other  creditors  are  satisfied.     They  have  the  full 
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benefit  of  all  the  profits  made  by  the  establishment,  and  cannot  take 
any  portion  of  the  fund  until  all  the  other  claims  on  it  are  extin- 
guished. Their  rights  are  not  to  the  capital  stock,  but  to  the 
residuum  after  all  demands  on  it  are  paid.  On  a  dissolution  of 
the  corporation  the  billholders  and  the  stockholders  have  each 
equitable  claims,  but  those  of  the  billholders  possess,  as  I  con- 
ceive, a  prior  exclusive  equity.  The  same  doctrine  has  been  recog- 
nized by  the  supreme  court  of  Massachusetts  in  Vose  v.  Grant  (15 
JMass.  605,  617,  522),  and  S:pear  v.  Grant  (16  Mass.  9,  15). 

If  I  am  right  in  this  position,  the  principal  difficulty  in  the  cause/  o-^^-t^-^^ 
is  overcome.  If  the  capital  stock  is  a  trust  fund,  then  it  may  be 
followed  by  the  creditors  into  the  hands  of  any  persons  having 
notice  of  the  trust  attaching  to  it.  As  to  the  stockholders  them- 
selves, there  can  be  no  pretence  to  say  that  both  in  law  and  fact 
they  are  not  affected  with  the  most  ample  notice. 

The  doctrine  of  following  trust  funds  into  the  hands  of  any  per- 
sons who  are  not  innocent  purchasers,  or  do  not  otherwise  possess 
superior  equities,  has  been  long  established.  Lord  Eedesdale,  in 
Adair  v.  Shaw  (1  Sch.  &  Lef.  243,  262),  lays  it  down  in  very  broad 
terms.  He  says:  "If  we  advert  to  the  cases  on  this  subject,  we 
shall  find  that  trusts  are  enforced  not  only  g^gainst  those  persons 
who  rightfully  are  possessed  of  the  trust  property  as  trustees,  but 
also  against  all  persons  who  come  into  possession  of  the  property 
bound  by  the  trust  with  notice  of  the  trust;  and  whoever  comes  so  in- 
to possession  is  considered  as  bound  with  respect  to  that  special  prop- 
erty to  the  execution  of  the  trust."  And  a  very  strong  recognition, 
as  well  as  application,  of  the  principle  will  be  found  in  Taylor  v. 
Plumer  (3  Maule  &  Selw.  562,  574),  even  in  a  court  of  common  law. 
Upon  this  ground,  assets  disposed  of  by  executors  by  misapplication, 
or  existing  in  the  hands  of  debtors,  where  the  executor  is  insolvent 
or  there  is  collusion,  are  often  reached  in  favor  of  creditors  as  a  trust 
fund.  Hill  V.  Simpson  (7  Ves.  152),  and  the  cases  there  cited  fully 
illustrate  this  position.  ^  The  cases  of  partnership  furnish  also  a 
pretty  strong  analogy.  There,  in  equity,  partnership  funds  will  be 
followed  in  favor  of  creditors  into  the  hands  of  third  persons.  It  is 
true,  that  as  the  Master  of  the  EoUs  said  in  Campbell  v.  Mullett  (2 
Swanston,  650,  576),  the  equities  of  creditors  are  to  be  worked  out 
through  the  medium  of  the  partners.  They  have  no  lien,  but  some- 
thing approaching  to  a  lien,  which  courts  of  equity  will  regard  and 
enforce,  in  all  cases  where  superior  rights,  which  ought  to  be  pro- 
tected, do  not  intervene.^    It  is  not,  however,  necessary  to  search 

1  See,  also,  Moses  v.  Murqatroyd  (1  Jolnna.  Ch.  119);  Dexter  v.  Stewart  (7  Johns. 
Ch.  52)  ;  Shepherd  v.  McEoers  (4  Johns.  Ch.  136)  ;  Long  v.  Majestre  (1  Johns.  Ch. 
305)  ;  Riddle  v.  MandeviUe  (5  Cranch,  322)  ;  Russell  v.  Clark's  Executors  (7  Cranch, 
69). 

2  See,  also.  Ex  parte  Ruffin  (6  Ves.  119,  127)  ;  Ex  parte  Fell  (10  Ves.  347)  ;  Ex 
parte  Williams  (11  Ves,  3) ;  Ex  parte  Harris  (1  Madd.  583)  ;  Ex  parte  Kendall  (17 
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for  analogous  cases;  for  upon  the  plain  import  of  the  charter,  the 
capital  stock  is  a  trust  fund  for  creditors,  and  the  stockholders, 
upon  the  division,  take  it  sulDJect  to  all  equities  attached  to  it. 
They  are,  to  all  intents  and  purposes,  privies  to  the  trust,  and 
receive  it  cum  onere. 
f  "Another  consideration  is,  whether  the  suit  is  well  founded  in 
_,  ■  point  of  jurisdiction.     The  eleventh  section  of  the  Judiciary  Act 

:-v.*^.  0^  Qf  -1^739^  (,1j_  20,  provides  that  no  circuit  court  shall  have  cognizance 
, ,  ,  ;:,^  . ,  of  any  suit  to  recover  the  contents  of  any  promissory  note  or  other 
chose  in  action  in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  the  said  contents,  if  no  assign- 
ment had  been  made,  except  in  cases  of  foreign  bills  of  exchange. 
It  has  been  objected  that  this  section  prohibits  the  present  suit. 
But  my  opinion  is  that  it  is  wholly  inapplicable.  In  the  first  place, 
the  bank  notes  were  payable  to  bearer,  and  the  bearer  does  not  claim 
by  any  assignment.  He  is  an  original  holder.  Bank  notes  pass  in 
and  out  of  the  bank  many  times,  and  the  property  in  them  vests  by 
mere  delivery  in  the  person  who  comes  fairly  in  possession  of  them. 
In  the  next  place  the  plaintiffs  do  not  found  their  title  to  relief 
solely  upon  their  right  as  holders  of  these  notes.  Their  present 
cause  of  action  is  collateral  to  that  right.  Their  demand  against 
the  defendants  is  original  in  themselves  upon  the  non-payment  and 
insolvency  of  the  bank,  and  is  not  derived  under  the  title  of  any 
other  person.  It  never  vested  in  any  other  person,  and  has  never 
(    come  to  them  by  any  assignment.  ^ 

p'^The  next  consideration  is  whether  the  bill  makes  out  a  case,  which, 
_,  -  upon  the  facts  proved  or  admitted,  entitles  the  plaintiffs  to  relief. 

/^tAi-wv,^  i>Y,   J  jjg^yg  already  adverted  to  the  loose  structure  of  the  bill.     It  pri- 
I  marily  charges  the  case  as  a  case  of  fraud ;  that  is  now  abandoned. 

^  ''"''  If  it  can  stand  at  all,  it  must  be  simply  on  the  fact  that  the  defend- 

ants have  the  funds  in  their  possession.  That  alone  could  not  entitle 
the  parties  to  relief,  without  allegations  of  insolvency  on  the  part  of 
the  corporation  or  of  the  non-existence  of  other  funds.  Now  the 
bill  does  not  allege  that  the  corporation  is  insolvent,  nor  that  it  is 
dissolved,  nor  that  there  is  no  other  corporate  property  out  of  which 
the  debts  can  be  paid.  These  are  extraordinary  omissions;  and  if 
there  had  been  a  demurrer  to  the  bill,  it  would  be  difficult  for  the 
court  to  have  strained  hard  enough  to  support  it.  But  these  defects 
are  in  some  degree  helped  by  the  answers,  which  admit  the  insol- 
vency of  the  corporation,  and  show  that  in  fact  no  sufficient  funds 
for  payment  of  its  debts  are  in  existence,  independent  of  the  capital 
stock. 

Then,  again,  the  bill  (notwithstanding  the  intimations  thrown  out 

Ves.  514.  526) ;  Murray  v.  Murrat/  (5  Johns.  Ch.  60) ;  Ex  parte  Lodge  and  Fendall 
(1  Ves.  Jr.  166)  ;  Ta^ilor  v.  Fields  (4  Ves.  396) ;  Young  v.  Keighly  (15  Ves.  557). 
1  See  Bean  v.  Smith  (2  Mason,  252). 
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by  the  court  on  a  former  hearing  of  the  cause)  does  not  charge  that 
the  capital  stock  is  a  trust  fund,  appropriated  by  law  and  the  char- 
ter to  the  payment  of  the  debts,  and  tliat  the  surplus  only,  after  such 
payment,  belongs  to  the  stockholders.  Such  an  allegation  was  most 
fit  to  have  been  made  upon  the  grounds  on  which  ultimately  the 
plaintiffs  concluded  to  rest  their  case  at  the  hearing.  The  court  is 
therefore  compelled  to  thread  it  out  by  inference  and  intendment 
and  exposition  of  the  charter,  as  made  part  of  the' pleadings. 

Then,  again  the  bill  charges  the  new  Hallowell  and  Augusta  bank 
to  be  possessed  of  large  funds  of  the  old  bank  which  ought  to  be 
applied  to  the  payment  of  the  debts  of  the,  latter;  and  without 
attempting  to  bring  the  new  bank  to  a  hearing,  the  bill  has,  by 
the  plaintiffs,  been  dismissed  as  against  the  new  bank,  leaving  ail 
the  inferences  deducible  from  the  charge  in  the  bill  in  full  force 
against  the  plaintiffs.  This  ought  to  have  been  cured  by  an  amend- 
ment of  the  bill. 

I  advert  to  these  defects  not  in  the  spirit  of  censure  (for  I  am  well 
aware  that  an  apology  is  found  in  the  fact  that  chancery  proceedings 
have  hitherto  but  in  a  slight  degree  engaged  the  attention  of  the 
bar  in  this  district),  but  in  a  spirit  of  regret,  because  they  have  been 
most  embarrassing  to  the  court  in  every  step  of  its  progress,  and  dis- 
tressed it  by  creating  a  perpetual  struggle  between  the  desire  to  do 
justice  to  the  parties,  after  so  prolonged  and  expensive  a  contro- 1 
versy,  and  the  difficulty  of  overcoming  technical  principles.  J 

The  exception  as  to  parties  ranges  itself  under  this  head.  There]  ^  *^  ' 
is  no  allegation  in  the  bill  that  the  old  corporation  is  defunct,  so  as  -.^  ^  ^;j^ 
to  dispense  with  its  being  made  a  party.     The  answers  do  not  deny  ^■ 

that  it  yet  has  a  legal  existence,  and  therefore  afford  no  help  to  cure    ■-•■*^''^. 
the  defect.     Kow,  if  in  existence,  nothing  can  be  more  clear  than  ' 

that  it  ought  to  have  been  made  a  party  to  the  bill.  It  is  the  origi- 
nal debtor;  its  funds  are  to  be  applied  in  payment  of  debts,  and  it 
would  be  wrong  to  touch  those  funds  without  the  most  plenary 
proofs  that  the  debts  were  due.  and  the  corporation  had  no 
defence. 

There  is  a  case  very  much  like  the  present  in  many  of  its  circum- 
stances. It  is  Curson  v.  African  Company,  reported  in  1  Vernon, 
121,  and  somewhat  more  fully  as  to  the  facts  in  Skinner,  84.  The 
plaintiff  was  a  creditor  on  bond  of  the  old  African  Company,  which 
became  insolvent,  but  did  not  surrender  its  charter,  and  a  new  com- 
pany was  incorporated,  consisting  for  the  most  part  of  the  old  mem- 
bers, to  which  the  old  company  assigned  its  effects  for  payment  of 
its  debts.  The  suit  was  against  the  new  company,  for  payment  of 
the  plaintiff's  debts  out  of  these  effects  as  a  trust  fund.  The  diffi- 
culty was  that  the  old  company  was  not  made  a  party  to  the  bill. 
Lord  Keeper  North  had  some  hesitation  about  the  necessity  of  issu- 
ing process  against  the  old  company,  because  they  had  no  property 
on  which  a  distringas  could  issue  to  compel  them  to  appear.     But 
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he  seems  to  have  had  no  doubt  of  proceeding,  if  the  company  was 
dissolved,  nor  of  operating  on  the  fund  itself.  He  said,  "If  an 
executor  convey  over  all  the  estate,  and  go  to  the  Indies,  or  else- 
where not  to  be  found,  the  estate  shall  be  liable  to  satisfy  the  credit- 
ors; but  this  shall  be  after  he  hath  stood  out  all  process."  Skinner, 
84,  85.  The  objection,  however,  was  finally  waived,  and  the  plain- 
tiif  had  a  decree  for  forty  per  cent,  being  the  same  amount  as  the 
other  creditors  had  received. 

This  difBculty,  in  point  of  averment  and  proof  (for  the  fact  of 
dissolution  is  .notorious  to  all),  may,  however,  as  I  think,  be  over- 
come. The  acts  of  the  Legislature  creating  the  bank,  and  continu- 
ing its  existence  for  a  limited  time,  are  made  part  of  the  bill ;  and 
as  a  prolonged  existence  cannot  be  presumed,  and  is  not  asserted  in 
the  answers,  the  court  must  take  it  to  be  true  that  the  corporation 
expired  by  the  legislative  limitation,  antecedent  to  the  filing  of  the 
bill.     Upon  the  clearest  principles  it  cannot  be  necessary  to  make 

[  a  non-existing  corporation  a  party. 

'"  But  then  it  is  argued  that  no  decree  ought  to  be  made  without 
making  all  the  stockholders  parties  to  the  bill,  for  all  are  liable  to 
contribution.  I  agree  that  if  proper  parties  are  not  made,  the 
defendant  may  demur  to  the  bill,  or  state  it  by  plea  or  answer,  or 
may  object  to  a  decree  at  the  hearing,  or  even  obtain  a  reversal,  in 
some  cases,  after  a  decree.  Whenever  taken,  either  by  demurrer, 
or  plea,  or  answer,  or  at  the  hearing,  the  court,  if  the  objection  is 
well  founded,  is  not  bound  to  dismiss  the  bill,  but  may  retain  it, 
giving  leave  to  make  new  parties.^  The  subject  as  to  who  are  neces- 
sary parties  and  when  they  may  be  dispensed  with  was  a  good  deal 
discussed  by  the  court  in  delivering  its  judgment  in  West  v.  Randall 
(2  Mason,  181,  190,  etc).  The  principal  cases  are  there  collected 
and  commented  on.  The  general  rule  is  that  all  persons  materially 
interested,  either  as  plaintiffs  or  defendants,  are  to  be  made  parties. 
There  are  exceptions  just  as  old  and  as  well  founded  as  the  rule 
itself.  Where  the  parties  are  beyond  the  jurisdiction,  or  are  so 
numerous  that  it  is  impossible  to  join  them  all,  a  court  of  chancery 
will  make  such  a  decree  as  it  can  without  them.  Its  object  is  to 
administer  justice,  and  it  will  not  suffer  a  rule,  founded  in  its  own 
sense  of  propriety  and  convenience,  to  become  the  instrument  of  a 
denial  of  justice  to  parties  before  the  court,  who  are  entitled  to 
relief.  What  is  practicable  to  bring  all  interests  before  it  will  be 
done.  What  is  impossible  or  impracticable,  it  has  not  the  rashness 
to  attempt,  but  it  contents  itself  with  disposing  of  the  equities 
before  it,  leaving,  as  far  as  it  may,  the  rights  of  other  persons 

1  Cooper,  Eq.  PI.  33,  289;  Mitf.  PI.  144,  145;  Jones  v.  Jones  (3  Atk.  110) ;  Pract. 
Reg.  Wyatt,  299;  1  P.  Will.  428,  599  ;  3  P.  Will.  333;  Palk  v.  Clinton  (12  Ves.  48, 
58) ;  Bishop  of  Winchester  y.  Bearer  (3  Ves.  314) ;  Attorney-General  v.  Jackson  (11 
Ves.  365) ;  Milligan  v.  Mitchell  (3  Cranch,  220) ;  Cockburn  v.  Thompson  (16  Vea.  321, 
325) ;  Madox  v.  Jackson  (3  Atk.  406). 
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unprejudiced.  In  respect  to  the  exception  on  account  of  the  numer- 
ousness  of  parties,  the  question  has  been  discussed  and  acted  upon 
in  many  cases,  particularly  in  Chancey  v.  May  (Pree.  Ch.  592) ; 
Leigh  v.  Thomas  (2  Ves.  312) ;  Lloyd  v.  Loaring  (6  Ves.  773) ;  Adair 
V.  The  New  Biver  Company  (11  Ves.  429);  Good  v.  Blewitt' (13  Ves. 
397);  and  Cockburn  v.  Thompson  (16  Ves.  320). ^  The  result  of  the 
whole  cases  is  that  where  the  parties  are  so  numerous  that  it  is 
inconvenient  or  impracticable  to  bring  all  before  the  court,  the  rule, 
which  is  founded  on  the  consideration  of  public  good,  shall  not  be 
applied,  since  it  'Would  defeat  the  purposes  of  justice. 

Now,  no  case  could  afford  a  stronger  illustration  for  the  applica- 
tion of  the  principle  than  the  present.  Here  the  capital  stock  is 
divisible  into  two  thousand  shares  of  $100  each.  Every  share  is 
transferable,  and  may  be  unlimitedly  assigned  to  any  persons  what- 
soever, whether  citizens  or  aliens,  residents  or  non-residents.  It  is 
obviously  impracticable  in  such  a  case  to  bring  all  the  stockholders 
before  the  court.  Many  of  them  may  reside,  and  probably  do  reside, 
in  other  States ;  and  the  court  must  presume  that  the  shares  are  very 
variously  distributed.  There  is  no  complaint  that  the  defendants  now 
before  the  court  do  not  represent  effectually  the  interests  adverse 
to  the  plaintiffs,  or  that  the  struggle  is  not  maintained  with  all  due 
legal  pertinacity.  Nor  is  it  pretended  that  the  other  stockholders 
have  means  of  affording  a  more  effectual  defence  to  the  defendants 
in  respect  to  their  own  particular  interests.  The  objection  is  now 
made  upon  dry  technical  principles  of  strict  right,  and  upon  these 
it  cannot  and  ought  not  to  be  sustained.  The  case  of  The  City  of 
London  v.  Richmond  et  al.  (2  Vern.  421;  s.  c.  2  Eq.  Ca.  Abr.  86; 
s.  c.  Preced.  Ch.  166;  1  Bro.  Par.  Gas.  616),  is  in  point.  There  the 
city  had  granted  a  lease  of  certain  water  to  one  A.,  who  afterwards 
assigned  over  the  lease  to  trustees  in  trust  for  the  holders  of  the 
shares  (nine  hundred  shares),  into  which  it  was  divided.  The  rent 
being  unpaid,  the  bill  was  brought  against  the  assignees  and  some  of 
the  shareholders,  and,  upon  an  objection  that  all  ought  tq  have  been 
joined,  it  was  expressly  overruled,  upon  the  ground  of  its  imprac- 
ticability. There  is  an  anonymous  ease  in  2  Equity  Cas.  Abr.  166, 
pi.  7,  to  the  same  effect.  Certain  persons  became  subscribers  to  a 
bank,  to  be  authorized  by  Parliament,  and  £6,000  was  expended  in 
endeavoring  to  effect  the  object.  The  persons  who  had  advanced  the 
£6,000  brought  their  bill  for  repayment  against  sixteen  out  of  two 
hundred  and  fifty  subscribers.  The  court  overruled  the  objection 
taken  for  want  of  all  the  subscribers,  because  the  plaintiffs  sought  i 
to  recover  only  their  proportion  of  the  loss  from  the  defendants.     . ,| 

Upon  the  whole,  my  opinion  is,  that  the  objection  of  the  want  of 

1  See,  also,  Wendell  v.  Van  Rensselaer  fl  Johns.  Ch.  344);  Wiser  v.  Blachly  (1 
Johns.  Ch.  437) ;  Executors  of  Brasher  v.  Vancortlandt  (2  Johns.  Ch.  242);  Van  Vech- 
ten  V.  Terry  (2  Johns.  Ch.  197). 
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suflBcient  parties  cannot  be  maintained.  We  may  then  proceed  to 
the  merits  of  the  defence,  as  disclosed  in  the  answers.  One  ground 
^  ;  there  taken  is,  that  the  demands  of  the  plaintiffs  respectively  are 
barred  by  the  statute  of  limitations.  But  this  bar  to  a  decree  can- 
not, upon  the  facts,  be  sustained.  The  rights  of  the  plaintiffs 
accrued  as  against  the  defendants  within  six  years ;  for  until  a  refu- 
sal of  payment  by  the  bank  of  its  notes,  followed  by  an  inability  to 
discharge  them,  there  was  no  cause  of  proceeding  in  equity  against 
the  defendants.  There  is  no  positive  bar  to  suits  in  equity,  but 
whenever  any  limitation  is  adopted,  it  is  ordinarily  regulated  by 
analogy  to  the  common  law.  Here  the  claim  is  against  a  trust  fund 
iu  the  hands  of  the  defendants;  and  in  cases  not  of  constructive  but 
of  express  trusts,  so  long,  at  least,  as  they  are  not  encountered  by 
an  adverse  possession  and  denial  of  right,  the  statute  of  limitations 
does  not  begin  to  run.  I  should  have  very  great  difficulty  in  allow- 
ing a  bar  of  the  statute  of  limitations  to  operate  in  a  case  of  this 
nature,  unless  where  the  circumstances  of  negligence  on  one  side, 
and  of  positive  denial  of  right  on  the  other,  were  very  cogent.  Here 
the  capital  stock  was  actually  divided,  to  the  amount  of  $160,000, 
in  January  and  October,  1813,  at  a  time  when  it  was  perfectly  well 
known,  or  ought  to  have  been  known,  that,  a  very  large  number  of 
bank  notes,  amounting,  I  believe,  to  more  than  f  90, 000,  were  due 
and  outstanding  against  the  bank.  If  what  has  fallen  from  the  bar 
be  correct,  this  large  amount  remains  yet  unpaid.  How  was  its  pay- 
ment provided  for?  Simply  by  the  notes  due  to  the  bank,  then 
outstanding,  the  productiveness  of  which  could  not  be  then  ascer- 
tained; and  the  utter  insolvency  of  the  debtors  has  been  since  fully 
established.  These  notes,  indeed,  to  an  amount  of  more  than 
$140,000  (including  the  stock  notes  for  the  unpaid  quarter  part 
of  the  capital  stock),  were  due  almost  entirely  from  the  directors  of 
the  bank,  from  whose  official  misconduct  the  stockholders  ought  cer- 
tainly to  derive  no  benefit,  if  they  are  not  to  be  affected  with  any 
'   private  responsibility. 

f"^  The  only  other  ground  suggested  as  a  defence  by  the  defendants 
'  is  that  they  have  been  guilty  of  no  fraud,  and  that  the  division  of 
the  capital  stock  was  an  act  authorized  by  law,  and  there  is  no  equity 
-to  relieve  the  plaintiffs  by  throwing  the  loss  on  the  stockholders. 
The  answer  to  this  argument,  for  such  it  is,  has  already  been  given. 
The  stockholders  have  no  right  to  anything  but  the  residuum  of  the 
capital  stock  after  payment  of  all  the  debts  of  the  bank.  The  funds 
in  their  hands,  therefore,  have  an  equity  attached  to  them  in  favor 
of  the  creditors,  which  it  is  against  conscience  to  resist.  To  be  sure 
the  plaintiffs  might,  if  their  bill  had  been  properly  framed,  have 
shown  a  much  stronger  case  for  equity,  and  might  have  shown  due 
diligence  in  attempting  to  enforce  their  rights.  I  allude  to  the 
known  facts  of  the  various  suits  at  common  law,  some  of  which 
have  been  cited  at  the  bar  and  others  brought  to  this  court  for  deci- 
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sion,  in  which  great  efforts  have  been  made  to  obtain  a  remedy  at  t 
law  by  the  billholders,  without  success.  ■'' 

The  next  question  is  what  sort  of  decree  the  plaintiffs  are  entitled ' ' 
to.  Are  they  entitled  to  a  decree  to  the  full  amount  of  the  divi-; 
dends  received  by  the  defendants  respectively,  towards  payment  of /•^^'^  '"* 
the  debts  due  from  the  bank  to  them,  or  are  they  entitled  only  to  a 
pro  rata  payment  out  of  that  dividend  in  the  proportion  which  the 
stock  held  by  the  defendants  bears  to  the  whole  capital  stock?  The 
bill  does  not  allege  that  the  other  stockholders  who  have  received 
dividends  are  insolvent  or  out  of  the  jurisdiction  of  the  court.  ISTor 
does  it  state  what  the  amount  of  the  debts  due  from  the  bank  to 
billholders  or  others  is.  It  would  have  been  desirable,  as  far  as  it 
was  practicable,  that  all  the  other  creditors,  who  had  a  common 
interest,  might  have  been  brought  before  the  court.  But  neither 
party  has  urged  it  or  waived  any  formal  objection  to  the  introduc- 
tion of  them.  The  court,  therefore,  in  proceeding  to  do  equity  to 
those  before  it,  must  take  care  that  it  is  not  the  instrument  of  injus- 
tice to  others  who  are  not  represented.  Non  constat,  if  the  whole 
fund  is  taken  from  the  defendants  in  favor  of  the  plaintiffs,  that 
there  will  remain  any  solvent  stockholders  from  whom  the  other 
creditors  can  claim  any  share.  It  is  true,  in  the  case  of  The  City 
of  London  v.  Richmoyid  (2  Vern.  421;  1  Bro.  Par.  Cas.  618),  that 
though  all  the  parties  in  interest  were  not  before  the  court  the  full 
rent  was  decreed,  but  that  case  furnishes  no  rule  for  the  present,  for 
there  the  trustees  of  all  the  shareholders  were  before  the  court,  and 
they  were  the  assignees  of  the  estate,  and  therefore  held  it  liable  to 
the  rent.  In  the  anonymous  case  in  2  Eq.  Ca.  Abr.  166,  pi.  7,  the 
decree  was  only  for  a  proportion  of  the  money  expended,  but  there 
the  bill  asked  for  no  more.  I  rather  incline  to  think  that  the  judges 
in  the  eases  in  15  Mass.  505,  and  16  Mass.  9,  meant  to  indicate  an 
opinion  in  favor  of  the  billholders  only  for  a  proportion,  unless 
special  circumstances  were  made  out,  such  as  insolvency,  etc. 

What  would  be  the  effect  of  the  introduction  of  an  averment  of 
the  insolvency  of  the  other  stockholders,  or  their  being  out  of  the 
jurisdiction,  or  of  other  circumstances  denoting  a  peculiar  equity,  in 
a  bill  of  this  nature,  it  is  not  now  necessary  to  decide.*  Taking  into 
consideration  the  manifest  defects  of  the  present  bill,  the  long  delay 
in  instituting  the  present  suit  (which  is  not  accounted  for  in  any 
averments  framed  for  this  purpose),  the  possible,  nay,  probable, 
intermediate  insolvencies  of  some  of  the  stockholders,  the  injustice 
which  may  arise  to  other  creditors  of  the  bank,  not  before  the  court, 
by  any  other  course,  I  have  come  to  the  conclusion  that  our  duty  is 
best  performed  by  holding  the  plaintiifs  entitled  to  a  decree  that  the 
defendants  pay  out  of  the  dividends  of  the  capital  stock  received  by 
them  so  much  of  the  debts  due  to  the  plaintiffs  as  the  number  of 

1  See  Madox  v.  Jackson  (3  Atk.  405) ;  Attorney-General  v.  Jackson  (11  Ves.  365). 
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shares  held  by  them  in  the  same  capital  stock  (viz.,  three  hundred 
and  twenty  shares)  bears  to  the  whole   number   of   shares  in  the 
(capital  stock  (viz.,  two  thousand  shares). 

There  is  much  force  in  the  suggestion  that  the  corporation  books 
have  been  withdrawn  and  secreted,  so  that  the  plaintiffs  were  unable 
originally  to  ascertain  who  the  other  stockholders  were.  But  this 
difficulty  might,  in  some  measure,  have  been  overcome  by  apt  aver- 
ments in  the  bill,  and  the  disclosure  of  the  names  of  several  stock- 
holders in  the  answers  puts  the  plaintiffs  in  possession  of  facts  by 
which,  at  their  choice,  they  might  by  an  amendment  have  brought 
those  persons  before  the  court,  or  have  assigned  a  sufficient  reason 
for  the  omission. 

iMy  judgment  accordingly  is,  that  the  defendants  are  to  pay  the 
plaintiffs  in  the  proportion  already  intimated,  and  no  further. 

Decree  accordingly,  with  costs. 


OGILVIE   V.   KNOX   INSUEANCE   COMPANY. 
(22  Howard  { U.  S.),  380.     1859.) 

This  was  an  appeal  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana. 

Mb.  Justice  Griee  delivered  the  opinion  of  the  court :  — 

The  complainants  in  this  case  are  judgment  creditors  of  the  Knox 
Insurance  Company.  The  numerous  other  defendants  are  stock- 
holders of  the  company,  and  are  severally  charged  as  debtors  to  it, 
for  the  unpaid  portion  of  the  stock  subscribed  by  them. 

The  company  is  insolvent,  or  at  least  is  unable  to  pay  its  creditors, 
without  calling  in  the  capital  subscribed  and  secured,  but  not  actually 
paid  in  cash.  This  it  has  failed  or  refused  to  do.  This  bill  is  fi.led 
to  compel  these  stockholders  or  debtors  to  the  corporation  to  pay  the 
amount  of  their  debts  in  order  that  the  creditors  of  the  company  may 
obtain  satisfaction. 

The  bill  was  taken  pro  confesso  as  against  the  corporation.  The 
other  defendants,  being  corporators,  are  consequently  conckided  as  to 
the  averments  of  the  bill  affecting  them  as  such.  As  stockholders 
who  have  not  paid  in  the  whole  amount  of  the  stock  subscribed  and 
owned  by  them,  they  stand  in  the  relation  of  debtors  to  the  corpora- 
tion for  the  several  amounts  due  by  each  of  them.  As  to  them,  this 
bill  is  in  the  nature  of  an  attachment,  in  which  they  are  called  on  to 
answer  as  garnishees  of  the  principal  debtor. 

Where  a  number  of  special  partners  are  incorporated  to  carry  on 
the  business  of  insurance,  the  stock  subscribed  and  owned  by  the  sev- 
eral stockholders  or  partners  constitutes  the  capital  or  fund  publicly 
pledged  to  all  who  deal  with  them.     Insurance  companies  or  corpora- 
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tions,  unless  they  have  the  privilege  of  using  their  capital  for  bank- 
ing purposes,  seldom  require  the  actual  payment  of  it  all  in  cash. 
Contracts  of  insurance  or  indemnity,  though  not  literally  "  gaming 
contracts,"  are  nevertheless  in  the  nature  of  wagers  against  the  hap- 
pening of  a  certain  event.  The  calculation  of  chances  is  greatly  in 
favor  of  the  insurer.  In  a  large  number  of  policies  it  is  but  reasonable 
to  expect  that  the  amount  of  premiums  will  exceed  that  of  the  losses. 
The  insured  are  thus  made  to  pay  one  another,  and  with  common 
good  fortune  afford  an  overplus  to  make  a  dividend  for  the  insurers. 
Hence  the  Knox  Insurance  Company,  like  others  of  the  same  de- 
scription, did  not  require  their  stockholders  to  pay  in  cash  more  than 
ten  per  cent  of  their  several  shares.  They  were  allowed  to  retain 
the  remaining  ninety  per  cent  in  their  own  possession,  substituting 
therefor  their  bonds  or  other  securities.  Thus  every  stockholder  be- 
came a  borrower  from,  and  debtor  to,  the  capital  stock  of  the  com- 
pany. If  in  the  course  of  events  the  chances  were  favorable,  a 
dividend  of  twenty  per  cent  on  capital  would  give  a  profit  of  two 
hundred  on  the  money  actually  paid  out  by  them.  On  the  contrary, 
if  they  were  adverse,  the  capital  represented  by  securities  must  neces- 
sarily be  paid  in  to  satisfy  the  just  debts  of  the  company. 

The  ninety  per  cent  retained  by  the  stockholders  is  as  much  a  part 
of  the  capital  pledged  as  the  cash  actually  paid  in.  When  that  por- 
tion of  the  capital  represented  by  these  securities  is  required  to  pay 
the  creditors  of  the  company,  the  stockholders  cannot  be  allowed  to 
refuse  the  payment  of  them  unless  they  show  such  an  equity  as 
would  entitle  them  to  a  preference  over  the  creditors,  if  the  capital 
had  been  paid  in  cash. 

Let  us  now  examine  their  defence  and  see  if  they  have  established 
such  an  equity. 

They  do  not  deny  that  they  paid  the  ten  per  cent,  gave  their  se- 
curities for  the  balance,  and  have  received  their  certificates  for  their 
several  shares  of  stock ;  but  they  contend  that  they  are  not  bound  to 
pay  these  securities,  because  the  agent  of  the  corporation,  who  took 
the  subscriptions  of  stock,  made  certain  representations  concerning 
the  state  of  the  affairs  of  the  corporation,  which  were  not  true  ;  and, 
as  a  consequence  thereof,  they  are  not  bound  to  pay  these  securities. 

The  numerous  defendants,  with  some  immaterial  variations  and 
qualifications,  adopt  the  answer  of  their  co-defendant,  Collum,  which 
we  shall  give  verbatim  from  the  record,  to  show  that  we  have  not 
misstated  or  mistaken  the  nature  of  the  defence  set  up :  — 

"  And,  by  the  way  of  defence  to  said  suit,  said  Collum  alleges  that 
just  before  he  gave  said  note,  accepted  said  first  bill,  Robert  N.  Carnan, 
an  agent  of  said  insurance  company,  came  to  Jeffersonville  to  pro- 
cure persons  there  to  give  notes  and  bills  for  stock  in  said  insurance 
company ;  and  in  order  to  induce  said  Collum  to  give  his  said  note, 
and  accept  said  first  bill  for  such  stock,  said  Carnan,  as  such  agent, 
then  and  there  falsely  and  fraudulently  said  and  represented  to  said 
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Collum,  and  in  his  hearing,  that  stock  in  said  insurance  company  to  the 
amount  of  $75  [seventy-live  thousand  ?]  had  then  been  subscribed  for 
at  Vincennes,  and  on  the  Wabash  Eiver,  and  all  of  said  amount  had 
then  been  paid  or  secured,  as  the  charter  of  said  insurance  company 
required.  Said  CoUum  did  not  then  know,  nor  then  have  the  means 
of  knowing,  to  the  contrary  of  said  representations,  and  he  fully  be- 
lieved them  to  be  true,  and  with  that  belief  he  gave  his  said  note  and 
accepted  said  two  bills  for  stock  in  said  insurance  company ;  and  if  he 
had  not  fully  believed  said  representations,  he  would  not  have  given 
said  note  nor  accepted  said  bills,  or  either  of  them.  At  the  time  said 
representations  were  so  made,  and  said  note  given,  and  said  first  bill 
accepted,  there  had  not  been  more  than  $25,000  of  stock  in  said  in- 
surance company  subscribed  for  and  paid  and  secured,  as  said  charter 
required,  at  Vincennes,  on  the  Wabash  Eiver,  which  said  Carnan  then 
well  knew.  Said  Carnan  also,  at  and  just  before  said  Collum  made 
his  said  note  and  accepted  his  said  first  bill,  represented  to  him  that 
said  insurance  company  then  had  f  40,000  of  funds  on  hand,  mostly  in 
eastern  exchange,  which  they  could  not  dispose  of  at  Vincennes,  and 
they  wished  to  get  stockholders  at  Jeffersonville,  so  as  to  have  an  ofB- 
cer  of  said  insurance  company  there,  and  they  would  then  send  those 
funds  there  to  be  sold  and  used.  Said  Collum  did  not  then  know, 
and  had  no  means  of  knowing,  to  the  contrary  of  said  representation, 
but  he  believed  it,  and  it  was  a  strong  inducement  with  him  to  make 
his  said  note  and  accept  his  said  bills ;  yet  he  is  now  informed  and 
believes  said  representation  was  grossly  false,  and  that  said  insurance 
company  did  not  at  that  time  have  and  had  not  at  any  time  had  that 
sum  or  anything  like  that  sum  of  money  on  hand,  and  mostly  in 
eastern  exchange,  which  they  could  not  dispose  of  at  Vincennes." 

Carnan,  who  was  examined  as  a  witness,  denies  the  charges  made 
in  this  answer,  and  declares  that  he  was  not  authorized  by  the  com- 
pany to  make  such  representations,  and  did  not  make  them. 

To  establish  their  defence,  several  of  the  defendants  themselves 
were  called  as  witnesses,  alleging  that,  as  their  responsibility  was  sev- 
eral and  not  joint,  each  one  maybe  called  as  a  witness  for  all  the  rest. 
Much  of  the  argument  of  this  case  has  been  expended  on  the  question 
of  the  competency  of  these  witnesses  to  testify  in  their  own  case ;  but 
we  do  not  think  it  necessary  to  decide  it,  as  there  are  other  facbs  in 
the  case  which  show  clearly  that  the  matter  pleaded  cannot  affect  the 
relative  rights  of  the  parties  in  the  case,  assuming  it  to  be  true. 

Those  who  seek  to  set  aside  their  solemn  written  contracts,  by 
proving  loose  conversations,  should  be  held  to  make  out  a  very  clear 
case  ;  and  when  they  charge  others  with  fraud,  founded  on  such  evi- 
dence, their  own  conduct  and  acts  (which  speak  louder  than  words) 
should  be  consistent  with  such  a  hypothesis.  Assuming  the  fact  that 
Carnan  did  make  the  representations  charged,  what  was  the  conduct 
of  these  Jeffersonville  stockholders,  who  now  seek  to  repudiate  their 
contracts  on  the  allegation  of  fraud?     After  having  a  full  oppor- 
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tunity  to  examine  for  themselves  into  the  anairs  of  the  company, 
they  alleged  no  fraud,  nor  expressed  any  desire  to  withdraw  their 
subscriptions  ;  on  the  contrary,  when  fully  informed  that  the  amount 
of  stock  subscribed  at  Vincennes  did  not  equal  that  taken  at  JefEer- 
sonville,  and  when  an  offer  was  made  to  increase  the  Vincennes  sub- 
scriptions, so  as  to  equal  those  at  Jeffersonville,  the  defendants  and 
those  who  acted  with  them  objected,  and  insisted  that  the  lower 
the  amount  of  stock  the  higher  would  be  the  dividend,  and  conse- 
quently it  had  better  not  be  increased  till  after  the  first  dividend  of 
twenty-five  per  cent  had  been  made. 

After  the  defendants  had  a  full  opportunity  to  know  the  situation  of 
the  company,  its  funds  and  its  property,  they  organized  at  Jefferson- 
ville a  branch  of  the  corporation,  having  resident  directors  at  that  place. 
This  board  met  from  time  to  time,  through  the  months  of  April,  May, 
June,  July,  and  up  to  13th  August,  1850.  While  there  was  a  prospect 
of  a  dividend  of  two  hundred  and  fifty  per  cent  on  the  amount  of  cash 
paid  in,  their  eyes  were  shut  to  the  deceit  supposed  to  have  been  prac- 
tised on  them.  In  the  month  of  May,  a  fire  at  Owensville,  Kentucky, 
was  reported,  in  which  the  company  lost  about  $50,000.  This  seemed 
to  injure  the  prospect  of  the  large  dividend ;  yet  even  then  it  was  not 
so  clearly  perceived  that  the  defendants  were  defrauded. 

The  directors  at  Jeffersonville,  who  represented  their  interests, 
continued  to  meet  till  the  middle  of  August,  and  till  a  succession  of 
losses  made  it  apparent  that  the  capital  of  the  company  would  be 
nearly  all  required  to  pay  for  the  losses  incurred.  When  these  facts 
became  patent,  the  directors  at  Jeffersonville,  at  their  last  meeting 
in  August,  "after  taking  time  to  consider  what  was  best  to  be  done," 
concluded  to  consider  themselves  defrauded  and  withdraw  their  capi- 
tal from  the  company. 

We  need  not  cite  authorities .  to  show  that  this  discovery  was  made 
too  late,  and  that  a  court  of  equity  cannot  receive  such  a  pretence  as 
a  valid  defence  against  the  creditors  of  this  corporation. 

The  objection  made  to  the  bill  for  want  of  proper  parties  is  equally 
untenable.  The  creditors  of  the  corporation  are  seeking  satisfaction 
out  of  the  assets  of  the  company  to  which  the  defendants  are  debtors. 
If  the  debts  attached  are  sufficient  to  pay  their  demands,  the  credit- 
ors need  look  no  further.  They  are  not  bound  to  settle  up  all  the 
affairs  of  this  corporation,  and  the  equities  between  its  various  stock- 
holders or  partners,  corporators  or  debtors.  If  A.  is  bound  to  pay 
his  debt  to  the  corporation  in  order  to  satisfy  its  creditors,  he  cannot 
defend  himself  by  pleading  that  these  complainants  might  have  got 
their  satisfaction  out  of  B.  quite  as  well.  It  is  true,  if  it  be  neces- 
sary to  a  complete  satisfaction  to  the  complainants  that  the  corpora- 
tion be  treated  as  an  insolvent,  the  court  may  appoint  a  receiver,  with 
authority  to  collect  and  receive  all  the  debts  due  to  the  company  and 
administer  all  its  assets.  In  this  way,  all  the  other  stockholders  or 
debtors  may  be  made  to  contribute. 
VOL.  1.  —  52 
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For  these  reasons,  we  are  of  opinion  that  the  decree  of  the  Circuit 
Court  should  be  reversed,  with  costs,  and  that  the  record  be  remanded, 
with  instructions  to  that  court  to  enter  a  decree  for  the  complainants 
against  the  respondents  severally  for  such  amount  as  it  shall  appear 
was  due  and  unpaid  by  each  of  them  on  their  shares  of  the  capital 
stock  of  the  Knox  Insurance  Company,  and  to  have  such  other  and 
further  proceedings  as  to  justice  and  right  may  appertain. 


SAWYEE  V.  HOAG. 

(17   Wall.  610.  1873.) 

Appeal  from  the  Circuit  Court  for  the  Northern  District  of 
Illinois ;  the  case  being  thus  :  — 

About  the  1st  of  April,  1865,  and  prior,  therefore,  to  the  passage 
of  the  Bankrupt  Act  of  1867,  the  directors  of  the  Lumberman's 
Insurance  Company  of  Chicago— a  company  then  recently  incor- 
porated and  authorized  to  begin  business  on  a  capital  of  $100,000,  of 
which  not  less  than  one-tenth  should  be  paid  in,  the  residue  to  be 
secured  —  invited  subscriptions  to  the  capital  stock  of  the  company ; 
stating,  in  most  instances,  to  those  whom  they  invited  to  subscribe, 
that  only  15  per  cent  would  be  required  to  be  paid  down  in  cash, 
and  that  the  remaining  85  per  cent  would  be  lent  back  to  the  sub- 
scriber, and  a  note  taken  therefor,  payable  in  five  years,  with  7  per 
cent  interest,  payable  semi-annually,  secured  by  collateral  security 
satisfactory  to  the  directors  of  the  company. 

In  this  state  of  things  one  Sawyer,  about  the  said  1st  of  April, 
1865,  at  the  solicitation  of  one  of  the  directors,  subscribed  for  fifty 
shares  of  stock.  When  called  upon  to  close  his  subscription,  he  was 
informed,  as  indeed  all  the  subscribers  were,  that  the  matter  would 
be  closed  on  the  plan  above  mentioned. 

Sawyer  accordingly  complied  with  the  requirements,  and  gave  his 
check  to  the  company  for  $5,000,  the  full  amount  of  his  stock,  and 
his  note  payable  to  it  in  five  years  from  date,  for  $4,250,  that  is  to 
say,  for  85  per  cent  of  the  par  value  of  the  stock,  with  interest,  pay- 
able as  aforesaid,  and  delivered  to  the  company  as  collateral  security 
for  the  payment  of  his  note  satisfactory  securities,  and  received  from 
the  company  a  check  for  $4,250,  or  85  per  cent  of  the  par  value  of 
the  stock,  by  way  of,  and  as  for  a  loan  thereof  from  the  company. 
At  the  same  time  Sawyer  gave  a  written  authority  to  the  company  to 
sell  the  securities  at  public  auction  for  cash,  in  case  default  should 
be  made  in  the  payment  of  the  note  and  the  interest  thereon. 

Sawyer  subsequently  took  up  this  note  and  gave  in  substitution 
therefor  another  note,  and  new  securities  as  collateral,  with  power,  as 
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in  the  case  of  the  former  ones,  to  sell  them  on  default  of  payment  of 
the  note  or  interest. 

At  the  time  when  the  said  original  and  substituted  notes  were  made, 
money  was  worth  and  could  have  been  lent  in  Chicago  at  from  8  to  10 
per  cent  interest  per  annum,  payable  semi-annually,  on  good  security. 

The  original  transaction  Tvas  regai?ded  and  treated  by  the  company, 
and  by  Sawyer  as  a  loan  by  the  company  to  him,  and  his  stock  was 
treated  as  fully  paid  for.  At  various  times  after  the  giving  of  the 
original  note,  the  company  reported  to  the  authorities  of  the  State  of 
Illinois  and  of  other  States  that  its  capital  stock  was  fully  paid. 

On  the  8th  and  9th  day  of  October,  a.  d.  1871,  a  great  fire  devas- 
tated the  city  of  Chicago,  and  rendered  the  Lumberman's  Insurance 
Company  insolvent ;  and  on  the  25th  of  January,  1872,  —  it  being  at 
that  time  a  notorious  fact,  one  well  understood  by  the  public,  and 
one  which  Sawyer  had  good  reason  to  believe,  that  the  said  company 
was  insolvent  and  unable  to  pay  its  liabilities,  —  Sawyer  purchased  of 
a  certain  Hayes  a  certificate  of  an  adjusted  loss  for  $5,000  against 
the  company  for  33  per  cent  of  its  par  value. 

In  June,  1872,  after  Sawyer  had  purchased  this  certificate  of 
adjusted  loss,  a  petition  in  bankruptcy  was  filed  against  the  company, 
and  it  having  been  adjudicated  a  bankrupt,  one  'Hoag  was  appointed 
its  assignee. 

The  thirteenth  section  of  the  Bankrupt  Act  enacts  "  that  after  the 
adjudication  in  bankruptcy  the  creditors  shall  choose  one  or  more 
assignees  of  the  debtor."  And  the  fourteenth  section,  under  the  mar- 
ginal head  of,  "  What  is  to  be  vested  in  the  assignee  by  the  adjudica- 
tion of  bankruptcy,"  etc.,  enacts  that  — 

"Ail  the  property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors,  all 
rights  in  equity,  clioses  in  action  ...  all  debts  due  liim  or  any  person  for 
his  use,  and  all  liens  and  securities  therefor,  and  all  his  rights  of  action  for 
property  or  estate,  .  .  .  and  for  any  cause  of  action  which  the  bankrupt 
had  against  any  person,  .  .  .  with  the  like  right,  title,  power,  and  authority 
to  sell,  manage,  dispose  of,  sue  for  and  recover  the  same,  as  the  bankrupt  might 
or  could  have  had  if  no  assignment  had  been  made,  shall,  in  virtue  of  the  adju- 
dication of  bankruptcy  and  the  appointment  of  his  assignee  be  at  once  vested  in 
such  assignee ;  and  he  may  sue  for  and  recover  the  said  estate,  debts,  and 
effects,  and 'may  prosecute  and  defend  all  suits  at  law  and  equity  ...  in 
the  same  manner  and  with  the  like  effect  as  they  might  have  been  prosecuted  or 
defended  by  such  bankrupt." 

The  fifteenth  section  of  the  act  enacts  :  — 

"  That  the  assignee  shall  demand  and  receive  from  any  and  all  persons  hold- 
ing the  same  all  the  estate  assigned  or  intended  to  be  assigned  under  the  pro- 
visions of  this  act." 

The  sixteenth  section  enacts :  — 

"  That  the  assignee  shall  have  the  like  remedy  to  recover  all  said  estate, 
debts,  and  effects,  in  his  own  name,  as  the  debtor  might  have  had  if  the  decree 
in  bankruptcy  had  not  been  rendered  and  no  assignment  had  been  made." 
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Among  the  effects  of  the  company  which  came  into  Hoag's  hands 
as  assignee,  was  the  already-mentioned  note  of  Sawyer  for  $4,250, 
with  the  securities  assigned  as  collateral.  Hoag  demanding  of  Saw- 
yer payment  of  this  note,  Sawyer  produced  his  certificate  of  adjusted 
loss  for  15,000,  and  insisted  on  setting  it  off  against  the  demand; 
asserting  a  right  to  do  this  under  the  twentieth  section  of  the  Bank- 
rupt Act,  a  section  in  these  words :  — 

"In  all  cases  of  mutual  debts  or  mutual  credits  between  the  parties,  the 
'  account  between  them  shall  be  stated,  and  one  debt  set  off  against  the  other, 
and  the  balance  only  shall  be  allowed  or  paid,  but  no  set-off  shall  be  allowed  of 
a  claim  in  its  na.ture  not  provable  against  the  estate  : 

"  Provided,  That  no  set-off  shall  be  allowed  in  favor  of  any  debtor  to  the 
bankrupt  of  a  claim  purchased  by  or  transferred  to  him  after  the  filing  of  the 
petition." 

Hoag  refused  to  allow  the  set-off,  and  -was  about  to  sell  the  collat- 
eral securities  in  accordance  with  the  power  given  to  him.  Hereupon 
Sawyer  filed  a  bill  in  the  court  below  to  enforce  the  set-off;  in  which 
he  alleged,  among  other  things,  that  the  note  given  by  him  to  the 
insurance  company  was  for  money  lent  to  him. 

The  assignee,  in  his  answer,  denied  that  the  note  was  for  money 
lent,  and  averred  that  it  was  in  fact  for  a  balance  due  by  Sawyer  for 
his  stock  subscription,  which  had  never  been  paid,  and  insisted  that 
such  balances  constituted  a  trust  fund  for  the  benefit  of  all  creditors 
of  the  insolvent  corporation,  which  could  not  be  made  the  subject  of 
a  set-off  against  an  ordinary  debt  due  by  the  company  to  one  of  its 
creditors.  After  the  general  replication,  the  case  was  submitted  to 
the  court  below  on  an  agreed  statement  of  facts.  That  court  decreed 
against  the  complainant,  and  from  that  decree  the  case  was  brought 
by  the  present  appeal  to  this  court. 

Mk.  Justice  Millbk  delivered  the  opinion  of  the  court : 

The  first  and  most  important  question  to  be  decided  in  this  case  is 
whether  the  indebtedness  of  the  appellant  to  the  insurance  company 
is  to  be  treated,  for  the  purposes  of  this  suit,  as  really  based  on  a 
loan  of  money  by  the  company  to  him,  or  as  representing  his  unpaid 
stock  subscription. 

The  charter  under  which  the  company  was  organized  authorized 
it  to  commence  business  upon  a  capital  stock  of  $100,000,  with 
$10,000  paid  in,  and  the  remainder  secured  by  notes  with  mortgages 
on  real  estate  or  otherwise.  The  transaction  by  which  the  appellant 
professes  to  have  paid  up  his  stock  subscription  is,  shortly,  this  :  He 
gave  to  the  company  his  check  for  the  full  amount  of  his  subscrip- 
tion, namely,  $5,000.  He  took  the  check  of  the  company  for  $4,250, 
being  the  amount  of  his  subscription  less  the  15  per  cent  required  of 
each  stockholder  to  be  paid  in  cash,  and  he  gave  his  note  for  the 
amount  of  the  latter  check,  with  good  collateral  security  for  its  pay- 
ment,  with  interest  at  7  per  cent  per  annum.     The  appellant  and  the 
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company,  by  its  ofiB.cei'S,  agreed  to  call  this  latter  transaction  a  loan, 
and  the  check  of  the  appellant  payment  in  full  of  his  stock ;  and  on 
the  books  of  the  company,  and  in  all  other  respects  as  between  them- 
selves, it  was  treated  as  paymfint  of  the  subscription  and  a  loan  of 
money.  It  is  agreed  that  at  this  time  the  current  rate  of  interest  in 
Chicago  was  greater  than  7  per  cent,  and  it  is  not  stated  as  a  fact 
whether  these  checks  were  ever  presented  and  paid  at  any  bank,  or 
that  any  money  ^as  actually  paid  or  received  by  either  party  in  the  ^Aiu-i 

transaction.     It  must,  therefore,  be  treated  as  an  agreement  between   ^^      ' 
the  corporation,  by  its  officers,  on  the  one  part,  and  the  appellant,  as  ^C^w-''*^ 
a  subscriber  to  the  stock  of  the  company,  on  the  other  part,  to  aon-((^^l-i-  ^S^ 
vert  the  debt  which  the  latter  owed  to  the  company  for  his  stock  into  '   j^   jJ^^ 
a  debt  for  the  loan  of  money,  thereby  extinguishing  the  stock  debt.      ^^  a  -^t'f*< 

Undoubtedly  this  transaction,  if  nothing  unfair  was  intended,  was  ' 
one  which  the  parties  could  do  effectually  as  far  as  they  alone  were 
concerned.     Two  private  persons  could  thus  change  the  nature  of  the   /?*        *^  ^ 
indebtedness  of  one  to  the  other,  if  it  was  found  to  be  mutually  con-  LxLh^ti-' 
veuient  to   do   so.     And   in   any  controversy  which  might  or  could  ' 
grow  out  of  the  matter  between  the   insurance   company  and  the  / 

appellant,  we  are  not  prepared  to  say  that  the  conjpany,  as  a  corporate         / 
body,  could  deny  that  the  stock  was  paid  in  full.  /'   ^_ 

And  on  this  consideration  one  of  the  main  arguments  on  which 
the  appellant  seeks  to  reverse  the  decree  stands.     He  assumes  that  ^S-i^-^^'-^^- 
the  assignee  in  bankruptcy  is  the  representative  alone  of  the  cor-  y.     _. 

poration,  and  can  assert  no  right  which  it  could  not  have  asserted. 
The  weakness  of  the  argument  is  in  this  assumption.  The  assignee  '^"^'^  ,  <-<^  '-^ 
is  the  representative  of  the  creditors  as  well  as  the  bankrupt.  He  u^  C  v^-i- 
is  appointed  by  the  creditors.  The  statute  is  full  of  authority  to 
him  to  sue  for  and  recover  property,  rights,  and  credits,  where  the 
bankrupt  could  not  have  sustained  the  action,  and  to  set  aside  as 
void  transactions  by  which  the  bankrupt  himself  would  be  bound. 
All  this,   of    course,   is   in    the    interest  of    the  creditors   of  the  / 

bankrupt.  / 

Had  the  creditors  of  this  insolvent  corporation  any  right  to  look         / 
into  and  assail  the  transaction  by  which  the  appellant  claims  to  have        ' 
paid  his  stock  subscription  ?  Ct^^d 

Though  it  be  a  doctrine  of  modern  date,  we  think  it  now  well      / 
established  that  the  capital  stock  of  a  corporation,   especially  its    i  /     ,A  , ,  ,  y 
unpaid   subscriptions,  is  a  trust  fund  for  the  benefit  of  the  general  -  '      ' 
creditors  of  the  corporation.     And  when  we  consider  the  rapid  devel-zj,-.  T'  i^^j 
opment  of  corporations  as  instrumentalities  of  the  commercial  and  ^  ,^y    ^^z 
business  world  in  the  last  few  years,  with  the  corresponding  necessity 
of  adapting  legal  principles  to  the  new  and  varying  exigencies  of  this 
business,  it  is  no  solid  objection  to  such  a  principle  that  it  is  modern, 
for  the  occasion  for  it  could  not  sooner  have  arisen. 

The  principle  is  fully  asserted  in  two  recent  cases  in  this  court, 
namely,  Exirhe  v.  Smith  (16  Wallace,  390),  and  in  New  Albany  v. 
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Burke  (11  Id.  96).  Both  these  cases  turned  upon  the  doctrine  we 
have  stated,  and  upon  the  necessary  inference  from  that  doctrine, 
that  the  governing  officers  of  a  corporation  cannot,  by  agreement  or 
other  transaction  with  the  stockholder,  release  the  latter  from  his 
obligation  to  pay,  to  the  prejudice  of  its  creditors,  except  by  fair 
and  honest  dealing,  and  for  a  valuable  consideration. 

In  the  latter  case,  a  judgment  creditor  of  an  insolvent  railroad 
company,  having  exhausted  his  remedy  at  law,  sought  to  enforce 
this  principle  by  a  bill  in  chancery  against  the  stockholders.  The 
court,  by  affirming  the  right  of  the  corporation  to  deal  with  the  debt 
due  it  for  stock  as  with  any  other  debt,  would  have  ended  the  case 
without  further  inquiry.  But  asserting,  on  the  contrary,  to  its  full 
extent,  that  such  stock  debts  were  trust  funds  in  their  hands  for 
the  benefit  of  the  corporate  creditors,  and  must  in  all  cases  be  dealt 
with  as  trust  funds  are  dealt  with,  it  was  found  necessary  to  go 
into  an  elaborate  inquiry  to  ascertain  whether  a  violation  of  the 
trust  had  been  committed.  And  though  the  court  find  that  the 
transaction  by  which  the  stockholders  had  been  released  was  a  fair 
and  valid  one,  as  founded  on  the  conditions  of  the  original  sub- 
scription, the  assertion  of  the  general  rule  on  the  subject  is  none 
the  less  authoritative  and  emphatic. 

In  the  case  before  us  the  assignee  of  the  bankrupt,  in  the  interest 
of  the  creditors,  has  a  right  to  inquire  into  this  conventional  payment 
of  his  stock  by  one  of  the  shareholders  of  the  company ;  and  on  that 
inquiry  we  are  of  opinion  that,  as  to  these  creditors,  there  was  no 
valid  payment  of  his  stock  by  the  appellant.  We  do  not  base  this 
upon  the  ground  that  no  money  actually  passed  between  the  parties.  It 
would  have  been  just  the  same  if,  agreeing  beforehand  to  turn  the  stock 
debt  into  a  loan,  the  appellant  had  brought  the  money  with  him,  paid 
it,  taken  a  receipt  for  it,  and  carried  it  away  with  him.  This  would 
be  precisely  the  equivalent  of  the  exchange  of  checks  between  the 
parties.  It  is  the  intent  and  purpose  of  the  transaction  which  for- 
bids it  to  be  treated  as  valid  payment.  It  is  the  change  of  the  char- 
acter of  the  debt  from  one  of  a  stock  subscription  unpaid  to  that  of  a 
loan  of  money.  The  debt  ceases  by  this  operation,  if  effectual,  to  be 
the  trust  fund  to  which  creditors  can  look,  and  becomes  ordinary 
assets,  with  which  the  directors  may  deal  as  they  choose. 

And  this  was  precisely  what  was  designed  by  the  parties.  It 
divested  the  claim  against  the  stockholder  of  its  character  of  a  trust 
fund,  and  enabled  both  him  and  the  directors  to  deal  with  it  freed 
from  that  charge.  There  are  three  or  four  of  these  cases  now  before 
us,  in  which  precisely  the  same  thing  was  done  by  other  insurance 
companies  organized  in  Chicago,  and  we  have  no  doubt  it  was 
done  by  this  company  in  regard  to  all  their  stockholders. 

It  was,  therefore,  a  regular  system  of  operations  to  the  injury  of 
the  creditor,  beneficial  alone  to  the  stockholder  and  the  cor- 
poration. 
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We  do  not  believe  we  characterize  it  too  strongly  when  we  say  that 
it  was  a  fraud  upon  the  public  who  were  expected  to  deal  with  them. 

The  result  of  it  was  that  the  capital  stock  of  the  company  was 
neither  paid  up  in  actual  money,  nor  did  it  exist  in  the  form  of 
deferred  instalments  properly  secured. 

It  is  said  by  the  appellant's  counsel  that  conceding  this,  it  is  still 
a  debt  due  by  him  to  the  corporation  at  the  time  that  he  became 
the  owner  of  the  debt  due  by  the  corporation  to  Hayes,  and,  there- 
fore, the  proper  subject  of  set-off  under  the  twentieth  section  of  the 
Bankrupt  Act.  That  section  is  as  follows :  "  In  all  cases  of  mutual 
debts  or  mutual  credits  between  the  parties,  the  account  between 
them  shall  be  stated,  and  one  debt  set  off  against  the  other,  and  the 
balance  only  shall  be  allowed  or  paid,  but  no  set-off  shall  be  allowed 
of  a  claim  in  its  nature  not  provable  against  the  estate :  Provided, 
that  no  set-off  shall  be  allowed  in  favor  of  any  debtor  to  the  bank- 
rupt of  a  claim  purchased  by  or  transferred  to  him  after  the  filing 
of  the  petition." 

This  section  was  not  intended  to  enlarge  the  doctrine  of  set-off,  or 
to  enable  a  party  to  make  a  set-off  in  cases  where  the  principles  of 
legal  or  equitable  set-off  did  not  previously  authorize  it. 

The  debts  must  be  mutual ;  must  be  in  the  same  right. 

The  case  before  us  is  not  of  that  character.  The  debt  which  the 
appellant  owed  for  his  stock  was  a  trust  fund  devoted  to  the  payment 
of  all  the  creditors  of  the  company.  As  soon  as  the  company  became 
insolvent,  and  this  fact  became  known  to  the  appellant,  the  right  of 
set-off  for  an  ordinary  debt  to  its  full  amount  ceased.  It  became  a 
fund  belonging  equally  in  equity  to  all  the  creditors,  and  could  not 
be  appropriated  by  the  debtor  to  the  exclusive  payment  of  his  own 
claim. 

It  is  unnecessary  to  go  into  the  inquiry  whether  this  claim  was 
acquired  before  the  commission  of  an  act  of  bankruptcy  by  the  com- 
pany, or  the  effect  of  the  bankruptcy  proceeding.  The  result  would 
be  the  same  if  the  corporation  was  in  the  process  of  liquidation  in 
the  hands  of  a  trustee,  or  under  other  legal  proceedings.  It  would 
still  remain  true  that  the  unpaid  stock  was  a  trust  fund  for  all  the 
creditors,  which  could  not  be  applied  exclusively  to  the  payment  of 
one  claim,  though  held  by  the  stockholder  who  owed  that  amount  on 
his  subscription. 

Nor  do  we  think  the  relation  of  the  appellant  in  this  case  to 
the  corporation  is  without  weight  in  the  solution  of  the  question 
before  us.  It  is  very  true  that  by  the  power  of  the  Legislature  there 
is  created  in  all  acts  of  incorporation  a  legal  entity  which  can  contract 
with  its  shareholders  in  the  ordinary  transactions  of  business  as  with 
other  persons.  It  can  buy  of  them,  sell  to  them,  make  loans  to  them, 
and  in  insurance  companies  make  contracts  of  insurance  with  them, 
in  all  of  which  both  parties  are  bound  by  the  ordinary  laws  of  con- 
tract.    The  stockholder  is  also  relieved  from  personal  liability  for 
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tlie  debts  of  the  company.  But  after  all,  this  artificial  body  is  but 
the  representative  of  its  stockholders,  and  exists  mainly  for  their 
benefit,  and  is  governed  and  controlled  by  them  through  the  ofhcers 
■whom  they  elect.  And  the  interest  and  power  of  legal  control  of 
each  shareholder  is  in  exact  proportion  to  the  amount  of  his  stock. 
It  is,  therefore,  but  just  that  when  the  interest  of  the  public,  or  of 
strangers  dealing  with  this  corporation  is  to  be  affected  by  any  trans- 
action between  the  stockholders  who  own  the  corporation  and  the 
corporation  itself,  such  transaction  should  be  subject  to  a  rigid 
scrutiny,  and  if  found  to  be  infected  with  anything  unfair  towards 
such  third  person,  calculated  to  injure  him,  or  designed  intentionally 
and  inequitably  to  screen  the  stockholder  from  loss  at  the  expense 
of  the  general  creditor,  it  should  be  disregarded  or  annulled  so  far 
as  it  may  inequitably  affect  him. 

These  principles  require  the  afiirmation  of  the  decree  in  the  present 
case,  and  it  is  accordingly  Affirmed. 

Mb.  Justice  Hunt  dissented,  holding  that  the  transaction  was  a 
loan  by  the  company  to  the  appellant. 


UPTON  V.   TEIBILCOCK. 
(91  U.  S.  45.     1875.) 

Eerok  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Iowa. 

Mb.  Justice  Hunt  delivered  the  opinion  of  the  Court :  — 

Two  points  are  presented  in  this  case.  Upon  the  first  point,  the 
facts  are  as  follows  :  The  plaintiff,  as  assignee  of  the  Great  Western 
Insurance  Company,  a  corporation  organized  under  the  statute  of  the 
State  of  Illinois,  brought  his  action  against  the  defendant,  alleging 
that  he  was  a  stockholder  of  said  corporation  to  the  amount  of 
f  10,000;  that  twenty  per  cent  only  had  been  paid  upon  his  stock; 
alleging  also  the  bankruptcy  of  the  company,  the  appointment  of  the 
plaintiff  as  assignee,  and  the  demand  of  the  amount  claimed,  and 
seeking  to  recover  the  $8,000  remaining  unpaid.  The  complaint 
averred  that  the  defendant  did  verbally  agree  to  become  such  stock- 
holder, and,  with  intent  to  become  such,  did  accept  a  certificate  for 
the  same,  whereby  he  became  bound  to  pay  the  full  amount  thereof, 
as  follows  :  Five  per  cent  upon  delivery  of  the  certificates ;  five  per 
cent  in  three  months ;  five  per  cent  in  six  months ;  five  per  cent  in 
nine  months ;  and  the  residue  whenever  called  for  by  the  company, 
according  to  the  charter  of  the  company  and  the  laws  of  the  State  of 
Illinois. 

The  defence  is  that  the  subscription  was  obtained  by  the  fraudulent 
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representations  of  the  agent  of  the  company,  to  the  effect  that  the 
defendant  would  only  be  responsible  for  twenty  per  cent  of  the  sub- 
scription made  by  him ;  that  afterwards  he  executed  his  promissory 
note  for  the  twenty  per  cent,  and  secured  the  same  by  a  mortgage  of 
real  estate ;  "  and  that  thereupon,"  in  the  language  of  the  answer, 
"and  pursuant  to  agreement,  said  subscription  contract  was  sur- 
rendered and  delivered  up  to  defendant ;  "  and  also,  in  the  language 
of  the  answer,  "  that  said  note  was  a  full  payment  and  discharge  of 
all  obligations  and  personal  liabilities  of  all  kinds  whatsoever  by 
reason  of  his  contract  so  made  and  the  relations  created  by  the  de- 
livery to  him  of  said  certificate,  and  said  note  was  received  in  full 
payment."  In  his  third  amended  answer,  the  defendant  avers  that 
he  did  subscribe  for  stock  on  the  conditions  mentioned ;  that  after  that 
contract  was  made,  and  before  a  certificate  was  delivered  to  him,  and 
before  executing  his  note,  an  agreement  was  made  with  Overton  on 
behalf  of  the  company  to  the  effect  before  stated  ;  and  thereupon  he 
made  and  delivered  the  note  and  mortgage,  which  was  received  by 
Overton  in  full  discharge  and  payment  of  the  amount  due  on  his  said 
subscription. 

The  evidence  contained  in  the  bill  of  exceptions  leaves  the  case 
substantially  as  is  averred  in  the  pleadings.  The  defendant  offered 
evidence  tending  to  prove  representations  that  twenty  per  cent 
only  was  required  to  be  paid ;  that  eighty  per  cent  was  non-asses- 
sable, and  created  no  personal  liability ;  that  the  agent,  Overton, 
exhibited  a  blank  form  of  certificate  with  the  word  "  non-assessable  " 
printed  across  the  face,  "  being  a  copy  similar  to  that  subsequently 
filled  up  and  delivered  to  defendant  by  Overton."  It  appears  that, 
before  the  defendant  made  his  subscription,  a  copy  of  the  charter 
and  by-laws  had  been  furnished  to  him  by  Overton ;  and  that,  in  re- 
turns made  by  the  company  to  the  auditor  of  the  State  of  Illinois  of 
the  amount  of  "unpaid  subscribed  capital  for  which  the  subscribers 
were  liable,"  the  amount  of  the  defendant's  note  was  included. 

The  case  standing  in  this  position  upon  the  pleadings  and  the  evi- 
dence, the  plaintiff  requested  the  court  to  charge  the  juty  as  fol- 
lows :  2d.  That  any  contract  between  the  company  or  its  agents 
and  the  stockholders,  limiting  their  liability  as  to  unpaid  instalments 
of  stock,  is  void  as  to  creditors  of  the  company,  and  as  to  the  rights 
of  the  assignee  who  represents  the  creditors  in  this  action.  3d.  That 
if  the  jury  find  from  the  evidence  that  the  defendant,  J.  D.  Tribil- 
cock,  became  a  stockholder  of  the  Great  Western  Insurance  Company 
in  the  month  of  August,  1870,  and  that  he  continued  to  own  and  hold 
said  stock  until  after  the  insolvency  of  the  company  in  February, 
1873,  that  any  representations  by  any  agent  of  the  company  at  the 
time  defendant  became  such  stockholder  as  to  the  matter  of  his  lia^ 
bility  for  eighty  per  cent  of  the  stock,  or  any  indorsement  on  the 
stock  of  the  word  "non-assessable,"  are  wholly  immaterial  and 
constitute  no  defence  to  this  action.     This  request  was  refused. 
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« 
It  is  hardly  necessary  to  argue  the  proposition,  that  if  tlie  defend- 
ant became  a  holder  of  shares  of  the  capital  of  this  insurance  com- 
pany to  the  amount  of  $10,000,  and  had  paid  but  twenty  per  cent 
thereof,  its  creditors  were  entitled  to  require  of  him  the  payment  of 
the  eighty  per  cent  remaining  unpaid.     The  acceptance  and  holding 
of  a  certiiicate  of  shares  in  an  incorporation  makes  the  holder  liable 
to  the  responsibilities  of  a  shareholder.    Brigham  v.  Mead  (10  Allen, 
245)  ;  Bujf.   City  B.  B.  Co.  v.  Douglas  (14  N.  Y.  336);  Seymour  v. 
Sturges  (26  id.  134).     The  capital  stock  of  a  moneyed  corporation  is 
a  fund  for  the  payment  of  its  debts.     It  is  a  trust  fund,  of  which  the 
directors  are  the  trustees.     It  is  a  trust  to  be  managed  for  the  benefit 
of  its  shareholders  during  its  life,  and  for  the  benefit  of  its  creditors 
in  the  event  of  its  dissolution.     This  duty  is  a  sacred  one,  and  cannot 
be  disregarded.     Its  violation  will  not  be  undertaken  by  any  just- 
minded  man,  and  will-  not  be  permitted  by  the  courts.     The  idea  that 
the  capital  of  a  corporation  is  a  foot-ball  to  be  thrown  into  the  market 
for  the  purposes  of  speculation,  and  that  its  value  may  be  elevated  or 
depressed  to  advance  the  interests  of  its  managers,  is  a  modern  and 
wicked  invention.     Equally  unsound  is  the  opinion  that  the  obliga- 
tion of  a  subscriber  to  pay  his  subscription  may  be  released  or  sur- 
rendered to  him  by  the  trustees  of  the  company.    This  has  been  often 
attempted,  but  never  successfully.     The  capital  paid  in,  and  prom- 
ised to  be  paid  in,  is  a  fund  which  the  trustees  cannot  squander  or 
give  away.     They  are  bound  to  call  in  what   is    unpaid,  and   care- 
fully to  husband  it  when  received.     Sawyer  v.  Hoag  (17  Wall.  610)  ; 
Tuckerman  v.  Brown  (33  N.  Y.  297)  ;   Ogllvie  v.  Knox  Ins.  Co.  (22 
How.  380)  ;  Osgood  v.  Laytin  (3  Keyes,  521 ;  37  How.  Pr.  63,  affg. 
48  Barb.  463) ;  Gross,  111.  Stat.,  p.  356,  §  16.     We  are  of  opinion  that 
the  alleged  representation  of  the  non-assessability  of  the  stock  held 
by  him  was  quite  immaterial.     It  was  so  held  in  Ogilvie  v.  Knox  Ins. 
Co.  (22  How.  380). 

Again ;  if  full  effect  is  given  to  the  evidence  of  the  defendant  and 
to  his  claim  in  this  respect,  it  shows  this,  and  nothing  more  :  He 
became  a  stockholder  under  a  certificate  signed  by  the  president  and 
secretary  that  he  was  entitled  to  one  hundred  shares  of  the  stock  of 
flOO  each,  payable  five  per  cent  on  receipt  of  the  certificate ;  five 
per  cent  in  three  months  ;  five  per  cent  in  six  months  ;  five  per  cent 
in  nine  months  from  date  ;  the  time  or  manner  of  the  payment  of  the 
residue  not  being  specified.  Upon  the  face  of  this  certificate  were 
stamped  in  red  ink  the  figures  "  f  100,"  and  in  another  place  was . 
stamped  the  word  "  non-assessable."  This  certificate  he  held  until 
the  insolvency  of  the  company  in  1873  was  known  to  him.  The  legal 
effect  of  this  instrument  was  to  make  the  remaining  eighty  per  cent 
payable  upon  the  demand  of  the  company.  We  see  no  qualification 
of  this  result  in  the  word  «  non-assessable,"  assuming  it  to  be  incorpor- 
ated into  and  to  form  a  part  of  the  contract.  It  is  quite  extravagant  to 
allege  that  this  word  operates  as  a  waiver  of  the  obligation  created  by 
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the  acceptance  and  holding  of  a  certificate  to  pay  the  amount  due  upon 
his  shares.  A  promise  to  take  shares  of  stock  imports  a  promise  to 
pay  for  them.  The  same  effect  results  from  an  acceptance  and  hold- 
ing of  a  certificate.  Palmer  v.  Lawrence  (3  Sand.  S.  C.  761) ;  Brig- 
ham  V.  Mead  (10  Allen,  245).  At  the  most,  the  legal  effect  of  the 
word  in  question  is  a  stipulation  against  liability  to  further  taxation 
or  assessment  after  the  holder  shall  have  fulfilled  his  contract  to  pay 
the  one  hundred  per  cent  in  the  manner  and  at  the  times  indicated. 
We  cannot  give  to  it  the  consequence  of  destroying  the  legal  effect  of 
the  certificate. 

Still,  again,  the  representations  relied  upon  as  a  defence,  it  will  be 
noticed,  were  as  to  the  legal  effect  of  the  defendant's  subscription 
and  certificate.  It  is  alleged  that  the  agent  represented  that  by  the 
laws  of  the  State  of  Illinois,  and  by  the  charter  of  this  companj',  the 
defendant  might  become  a  subscriber  to  the  amount  of  $10,000,  and, 
by  means  of  a  certificate  to  be  given  to  him  like  that  exhibited,  he 
would  really  be  liable  only  to  the  extent  of  one-fifth  of  his  said  sub- 
scription, and  that  good  lawyers  had  given  their  advice  to  this 
effect. 

There  was  here  no  error,  mistake,  or  misrepresentation  of  any  fact. 
The  defendant  made  the  subscription  he  intended  to  make,  and  re- 
ceived the  certificate  he  had  stipulated  for ;  and,  as  there  is  no  evi- 
dence to  the  contrary,  it  is  to  be  presumed  the  good  lawyers  advised 
as  was  stated ;  but,  in  law,  the  defendant  incurred  a  larger  liability 
than  he  anticipated.     Leavitt  v.  Palmer  (3  N.  Y.  19). 

He  had  received,  several  days  before  this  time,  a  copy  of  the 
charter  and  by-laws  of  the  company,  and  then  had  them  in  his  pos- 
session. The  twenty-fifth  section  of  the  by-laws  was  as  follows : 
"Every  person  who  shall  subscribe  for  $10,000  of  stock,  and  pay 
twenty  per  cent  thereof,  shall  be  constituted  a  director  of  this  com- 
pany, and  shall  continue  such  director  so  long  as  he  shall  retain  of 
such  stock  an  amount  equal  to  $10,000,  but  such  $10,000  shall  not  be 
reckoned  in  the  election  of  other  directors." 

It  was  under  this  section  and  the  succeeding  one,  authorizing  the 
establishment  of  a  branch  in  any  place  where  such  subscription  was 
made,  and  by  which  the  defendant  became  a  director  and  might  be 
president  thereof,  that  the  transaction  took  place. 

That  the  defendant  did  not  read  the  charter  and  by-laws,  if  such 
were  the  fact,  was  his  own  fault.  It  will  not  do  for  a  man  to  enter 
into  a  contract,  and  when  called  upon  to  respond  to  its  obligations,  to 
say  that  he  did  not  read  it  when  he  signed  it,  or  did  not  know  what 
it  contained.  If  this  were  permitted,  contracts  would  not  be  worth 
the  paper  on  which  they  are  written.  But  such  is  not  the  law.  A 
contractor  must  stand  by  the  words  of  his  contract ;  and,  if  he  will 
not  read  what  he  signs,  he  alone  is  responsible  for  his  omission. 
Jackson  v.  Croy  (12  Johns.  427)  ;  Leis  v.  Stubhs  (6  Watts,  48) ;  Farly 
V.  Bryant  (32  Me.  474) ;  Coffing  v.  Taylor  (16  111.  457)  ;  Slafyton  v. 
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Scott  (13  Ves.  427)  ;  Alvanley  v.  Kinnaid  (2  Mac.  &  G.  7 ;  29  Beav. 
490). 

That  a  misrepresentation  or  misunderstanding  of  the  law  will  not 
vitiate  a  contract,  where  there  is  no  misunderstanding  of  the  facts,  is 
well  settled. 

In  Fish  V.  Cleland  (33  111.  243),  the  principle  is  expressed  in  these 
words  :  "  A  representation  of  what  the  law  will  or  will  not  permit 
to  be  done  is  one  on  which  the  party  to  whom  it  is  made  has  no  right 
to  rely ;  and  if  he  does  so  it  is  his  folly,  and  he  cannot  ask  the  law 
to  relieve  him  from  the  consequences.  The  truth  or  falsehood  of 
such  a  representation  can  be  tested  by  ordinary  vigilance  and  atten- 
tion. It  is  an  opinion  in  regard  to  the  law,  and  is  always  understood 
as  such. "  See  Starr  v.  Bennett  (5  Hill,  303);  Lewis  v.  Jones  (4  B.  & 
C.  606)  ;  Rashall  v.  Ford  (Law  Rep.  2  Eq.  750). 

The  law  is  presumed  to  be  equally  within  the  knowledge  of  all 
parties.  That  a  stockholder  may  relieve  himself  from  his  liability  by 
proof  that  he  was  misinformed  as  to  the  effect  of  his  contract  when 
he  made  it,  would  be  a  disastrous  doctrine.  That  a  defendant,  who 
could  not  by  contract  lawfully  relieve  himself  from  liability  as  a 
stockholder,  can  accomplish  that  result  by  proof  that  it  was  fraudu- 
lently represented  to  him  that  he  could  so  relieve  himself,  would  be 
strange  indeed.  Ogilvie  v.  Knox  Ins.  Co.  (22  How.  380).  The  rule, 
that  a  mistake  of  law  does  not  avail  prevails  in  equity  as  well  as  at 
common  law.  Bank  of  U.  S.  v.  Daniel  (12  Pet.  32)  ;  Hunt  v.  Bous- 
man  (1  Id.  1 ;  8  Wheat.  174) ;  Mellech  v.  Bohertson  (25  Vt.  603) ; 
Leant  v.  Palmer  (3  Comst.  19). 

"If  ignorance  of  law  was  admitted  as  a  ground  of  exemption, 
the  court  would  be  involved  in  questions  which  it  were  scarcely  pos- 
sible to  solve,  and  which  would  render  the  administration  of  justice 
next  to  impossible  ;  for  in  almost  every  case  ignorance  of  law  would 
be  alleged,  and  the  court  would,  for  the  purpose  of  determining  this 
point,  be  often  compelled  to  enter  upon  questions  of  fact  insoluble 
and  interminable. "     Austin's  Jur.,  vol.  ii.   p.  172  ;  Kerr,  397. 

A  statement  that  the  insurance  company  had  consulted  with  good 
lawyers,  and  that  their  opinion  was  as  stated,  should  have  been  clear 
proof  to  the  defendant  that  a  representation  of  the  law  was  a  mat- 
ter of  opinion  only. 

We  think  the  judge  erred  in  not  charging  as  was  requested. 
The  facts  upon  which  the  second  point  arises  are  these  :  Assum- 
ing that  fraudulent  representations  had  been  made  to  the  defendant 
respecting  his  non-liability  for  the  eighty  per  cent,  and  that  they  were 
of  a  character  that  might  relieve  him  from  his  contract,  it  was  ob- 
jected that  he  had  not  used  proper  diligence  in  discovering  the  fraud 
and  in  repudiating  Ms  contract.  The  transaction  took  place  in 
August,  1870;  and  the  defendant  himself  gave  evidence  "that  he 
never  suspected  any  liability  as  to  said  eighty  per  cent,  or  that  the 
said  representation  as  to  the  laws  of  Illinois  were  false,  until  the 
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agent  of  the  assignee  made  a  demand  upon  him  for  the  eighty  per 
cent  in  the  year  1873 ;  and  that,  as  no  claim  had  been  made  upon 
him,  he  never  made  any  investigation  as  to  the  truth  of  such  repre- 
sentations until  after  said  demand  in  1873."  In  February,  1871,  the 
defendant  did  ask  for  a  rescission  of  his  contract,  on  the  untenable 
ground  that  it  had  been  fraudulently  represented  to  him  that  his  note 
should  be  retained  and  held  in  Bloomfield,  Iowa  ;  which  representa- 
tion had  been  violated  by  a  sale  of  the  same,  and  a  removal  thereof 
to  the  city  of  Chicago.  The  defendant  is  explicit  and  emphatic  in 
his  evidence  that  this  attempted  repudiation  "  was  based  wholly 
on  what  was  represented  "  as  to  the  intended  disposition  of  the  notes 
and  mortgage. 

The  plaintiff,  thereupon,  requested  the  court  to  charge  the  jury  as 
follows :  — 

"  7.  That  if  he,  defendant,  offered  to  surrender  his  stock  to  the  officers  of 
the  company,  but  not  upon  the  ground  that  he  had  been  induced  to  subscribe 
for  the  stock  upon  a  fraudulent  representation  as  to  his  liability  for  the  eighty 
per  cent,  but  upon  another  ground,  —  to  wit,  that  the  company  had  sold  and 
assigned  his  note  and  mortgages,  —  then  such  offer  is  immaterial,  and  the  evi- 
dence of  fraud  in  such  misrepresentations  as  to  his  liability  for  the  eighty  per 
cent  cannot  be  made  available  in  this  suit,  and  constitutes  no  defence  in  this 
action." 

"  12.  That  if  defendant  was  induced,  in  August,  1870,  to  become  a  stock- 
holder of  the  Great  Western  Insurance  Company  by  a  representation  of  the 
agent  of  the  company  that  eighty  per  cent  of  the  stock  was  non-assessable,  and 
that  the  laws  of  the  State  of  Illinoia  allowed  the  company  to  make  such  contract 
with  those  who  took  stock,  then  it  was  a  duty  of  the  defendant  to  use  reasonable 
diligence  to  ascertain  the  truth  of  such  representations,  and  to  ascertain  what 
the  law  of  Illinois  was  on  that  subject ;  that  if  he  did  not  do  so  within  a 
reasonable  time,  and  did  not  ascertain  the  truth  of  said  matter  until  after  the 
insolvency  of  the  company  in  1873,  then  he  cannot,  as  to  the  creditors  of  the 
company,  maintain  any  defence  by  meaps  of  such  representations.  The  court 
instructs  you,  as  matter  of  law,  that  the  defendant  could  have  ascertained  the 
truth  of  such  representations  within  a  few  months  from  the  time  they  were 
made,  and  that  not  doing  so  is  negligence  on  the  part  of  the  defenda'nt  that  bars 
such  defence  as  to  the  assignee." 

The  defence  arising  from  the  alleged  promissory  representations 
that  the  note  and  mortgage  of  the  defendant  should  not  be  removed 
from  Bloomfield,  but  should  be  retained  in  charge  of  the  branch  of 
the  company  at  that  place,  was  frivolous,  and  was  practically  aban- 
doned on  the  trial.  The  case  was  submitted  to  the  jury  solely  on  the 
question  arising  upon  the  representations  of  the  non-assessability  of 
the  eighty  per  cent.  The  attempted  rescission  on  account  of  the 
representation  as  to  non-removal  and  its  violation  was,  however, 
unfortunately  introduced  into  the  charge  in  a  manner  that  prejudiced 
the  right  of  the  plaintiff.  The  requests,  as  above  stated,  were  de- 
clined; but  the  judge  charged  the  jury  as  follows:  That,  "as 
respects  creditors,  the  law  requires  of  one  who  has  been  drawn  by 
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fraud  into  the  purchase  of  stock,  that  he  shall  be  guilty  of  no  negli- 
gence or  waut  of  reasonable  care  in  discovering  the  fraud,  and,  on 
discovering  it,  promptly  repudiating  the  purchase.  If  you  find  from 
the  evidence,  that,  within  a  few  months  after  receiving  the  stock  ces- 
tificate,  the  defendant,  discovering  that  he  had  been  deceived  in  some 
respects,  procured  the  agent  who  had  obtained  his  certificate  to  go  to 
Chicago,  delivering  to  such  agent  his  stock  certificate,  and  instructed 
the  agent  to  surrender  up  the  stock  and  demand  back  the  note  for 
twenty  per  cent ;  and  if  the  agent  accordingly  went  to  Chicago,  and 
offered  to  the  company  to  surrender  the  stock  and  rescind  the  con- 
tract, which  the  company  refused ;  and  if  you  find  that  the  defendant 
never  afterwards  acquiesced  in  being  a  member  of  the  company; 
that  in  September,  1871,  he  brought  an  action  of  replevin  for  the 
note,  based  on  the  ground  of  fraud  ;  and  if  afterwards  he  refused  to 
receive  any  dividend ;  and  if  all  this  took  place  before  bankruptcy  or 
insolvency  of  the  company,  —  I  instruct  that,  in  point  of  law,  this  is 
a  sufKcient  repudiation  of  the  contract  to  become  a  stockholder  to 
enable  defendant,  living  in  another  State,  to  resist  an  action  for  the 
payment  of  the  eighty  per  cent,  provided  you  find  that  defendant 
was  induced  to  become  a  stockholder  by  fraud,  as  before  explained ; 
and  also  further  find,  in  view  of  all  the  circumstances,  that  defendant 
was  not  unreasonably  negligent  in  discovering  the  fraud,  and  was 
guilty  of  no  want  of  reasonable  diligence  in  taking  steps  to  repudiate 
the  transaction."     To  this  charge  the  plaintiff  excepted. 

The  general  principles  set  forth  in  this  charge  are  no  doubt  sound. 
If  the  alleged  promissory  representation  as  to  the  non-removal  of 
the  note  had  been  available,  and  had  the  question  been  submitted  to 
the  jury,  the  charge  would  have  been  well  enough.  But  that  question 
was  not  before  them.  The  question  submitted  to  them  related  exclu- 
sively to  the  representations  that  the  eighty  per  cent  should  not  be 
required  to  be  paid.  That  was  the  fraud  before  the  jury,  and  the 
question  involved  in  the  seventh  and  twelfth  requests  was  this : 
Assuming  that  representation  to  be  a  fraud  which  would  avoid  the 
contract,  had  the  defendant  discharged  his  duty  in  discovering  that 
fraud,  and  repudiating  the  contract  on  account  of  that  fraud,  and  not 
on  account  of  another  fraud  not  now  in  question  ?  We  think  the 
plaintiff  was  entitled  to  the  opinion  of  the  jury  on  that  precise  ques- 
tion. The  charge  refused  him  this  right.  The  jury  were  charged 
that  if,  within  a  few  months  after  receiving  the  certificate,  the  de- 
fendant, discovering  that  he  had  been  deceived  in  sOme  respects,  sent 
an  agent  to  Chicago,  to  surrender  his  certificate  and  demand  his  note ; 
if  he  never  afterwards  acquiesced  in  being  a  member  of  the  company ; 
if  he  brought  an  action  of  replevin  for  the  note;  and  if  he  refused  to 
receive  a  dividend,  this  was  sufficient  evidence  of  repudiation.  This 
was  well  enough  as  to  the  abandoned  fraud  which  was  not  before  the 
jury,  but  was  entirely  inapplicable  to  the  fraud  that  was  before 
them.     As   to   that   fraud,  the   defendant   testified   that  he  had  no 
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knowledge  or  suspicion  of  its  existence  until  after  the  demand  made 
upon  him  in  1873  by  the  assignee,  and  that  he  never  made  any  inves- 
tigation as  to  the  truth  of  the  representation  as  to  the  eighty  per 
cent  liability  until  after  said  demand  in  1873.  On  this  point  there 
was  no  contradictory  evidence.  It  should  have  been  ruled  as  a  ques- 
tion of  law.  Pettibone  v.  Stevens  (15  Conn.  19)  ;  Beers  v.  Bottsford 
(13  Id.  146).  The  submission  should  have  been  made,  if  not  ruled 
as  a  question  of  law,  on  these  facts  only,  as  requested ;  and  the 
failure  to  do  so,  and  the  introduction  of  the  facts  tending  to  show  a 
repudiation  on  the  ground  of  another  fraud,  could  not  fail  to  confuse 
the  jury,  and  was  error  on  the  part  of  the  judge. 

Wright's  Case  (Law  Eep.  12  Eq.  1871,  pp.  331-351)  is  an  author- 
ity on  the  point.  It  was  there  held,  first,  that  under  the  English  act, 
a  surrender  and  cancellation  of  shares  did  not  relieve  the  holder  from 
his  liability  to  creditors  of  the  bank ;  and  second,  that  a  surrender 
by  Wright  of  his  shares  in  November,  on  the  ground  of  an  appre- 
hended difficulty  in  the  affairs  of  the  bank,  did  not  enable  him  to 
claim  a  rescission  of  his  subscription  on  account  of  a  fraudulent  rep- 
resentation in  the  prospectus  of  the  company,  which  fraud  was  then 
unknown  to  him.  Hen-derson  v.  Royal  Bjntish  Bank  (7  E.  &  B.  356)  ; 
Parris  v.  Harding  (1  C.  B.  (n.  s.)  533)  ;  Oakes  v.  Turquand  (L.  R.  2 
Ap.  Cas.  325). 

The  principle  laid  down  in  the  charge  of  the  judge,  that  one  who 
claims  to  have  been  drawn  into  a  fraudulent  purchase  must  exercise 
care  and  vigilance  to  discover  the  fraud,  and  must  be  prompt  in  re- 
pudiating his  contract  on  the  ground  of  such  fraud,  is  a  sound  one. 
Thomas  v.  Barton  (48  N.  Y.  193). 

The  defendant  sought  to  become  a  member  of  a  corporation  of  the 
State  of  Illinois,  and  to  obtain  the  benefits  and  advantages  of  its  spe- 
cial privileges.  If  he  is  not  held  to  be  bound  to  know  and  accept  all 
the  consequences  of  this  connection,  he  certainly  is  bound  to  use  care 
and  attention  to  ascertain  his  position,  and  promptly  to  make  his 
choice  of  retaining  it,  with  its  advantages  and  responsibilities,  or  of 
abandoning  it.  To  subscribe  for  stock  in  a  corporation  in  August, 
1870 ;  to  rest  quietly  until  the  year  1873,  never  making  a,ny  investi- 
gation as  to  the  position  in  which  he  stood  until  that  time,  and  until 
after  the  assignee  in  bankruptcy  had  made  a  demand  upon  him,  falls 
very  far  short  of  what  the  law  requires.  Especially  is  this  the  case 
when  it  is  shown  that  he  lived  in  an  adjoining  State ;  that  he  sent 
an  agent  to  Chicago,  and  himself  went  to  that  city  in  1871  to  obtain 
his  note  and  mortgage  from  that  very  company  for  an  alleged  mis- 
conduct in  another  respect.  It  was  his  plain  duty  to  have  inquired 
and  to  have  ascertained  his  position  long  before  he  did.  "  A  party 
must  use  reasonable  diligence  to  ascertain  the  facts."  Buford  v. 
Brown  (6  B.  Mon.  553). 

Mere  lapse  of  time,  where  a  party  has  not  asserted  his  claim  with 
reasonable  diligence,  is  a  bar  to  relief.     Relief  is  not  given  to  those 
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who  sleep  on  their  rights.  Beckford  v.  Wade  (17  Ves.  87-97)  ;  Jones 
V.  Tuheruille  (2  Ves.  Jr.  11).  Equity  will  not  assist  a  man  whose 
condition  is  attributable  only  to  that  want  of  diligence  which  may 
be  fairly  expected  from  a  reasonable  person.  Duke  of  Beaufort  v. 
Naald  (2  CI.  &  F.  248-286).  Parties  who  are  shareholders,  and  claim 
to  be  relieved  on  the  ground  of  fraud,  must  act  with  the  utmost 
diligence  and  promptitude.  Smithes  Case  (L.  R.  2  Ch.  Ap.  613) ; 
Denton  v.  MacNeil  (L.  R.  2  Eq.  532) ;  Peel's  Case  (L.  R.  2  Ch.  Ap. 
684). 

The  judgment  must  he  reversed  and  a  new  trial  had. 

Mr.  Justice  Miller  (with  whom  concurred  Mr.  Chief  Justice 
Waite  and  Mr.  Justice  Bradley)  dissenting :  — 

I  am  of  opinion,  that,  where  an  agent  of  an  existing  corporation 
procures  a  subscription  of  additional  stock  in  it  by  fraudulent  repre- 
sentations, the  fraud  can  be  relied  on  as  a  defence  to  a  suit  for  the 
unpaid  instalments,  when  suit  is  brought  by  the  corporation ;  and 
that  if  the  stockholder  has  in  reasonable  time  repudiated  the  con- 
tract, and  offered  to  rescind  before  the  insolvency  or  bankruptcy  of 
the  corporation,  the  defence  is  valid  against  the  assignee  of  the 
corporation. 

I  also  think  there  was  evidence  of  such  fraud  in  this  case,  and  that 
the  question  of  reasonable  diligence  in  the  offer  to  rescind  was  fairly 
put  to  the  jury  by  the  Circuit  Court. 


HATCH   V.   DANA. 
(101  U.  S.  205,     1879.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Illinois. 

On  April  12,  1871,  Charles  A.  Dana  recovered  judgment  in  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of  Illi- 
nois, against  the  Chicago  Republican  Company,  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of  Illinois^  for  the  sum 
of  $6,419.17  and  costs. 

An  execution  issued  upon  this  judgment  was  by  the  marshal  of 
the  United  States  for  that  district  returned  nulla  bona. 

Thereupon,  on  August  23,  1871,  Dana,  on  behalf  of  himself  and 
all  other  creditors  of  the  company  who  might  come  in  and  seek  relief 
by  and  contribute  to  the  expense  of  the  suit,  exhibited  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Illinois  his 
bill  in  equity  against  the  company.  Hatch,  Williams,  and  other  resi- 
dent stockholders,  averring  the  incorporation  of  the  company  in  Feb- 
ruary, 1865,  with  a  capital  stock  of  $500,000,  divided  into  shares  of 
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<|100  each ;  that  at  a  meeting  of  the  incorporators,  held  in  Chicago 
in  April,  1865,  certain  stock  subscriptions  were  made,  Hatch  and 
Williams  each  subscribing  for  one  hundred  shares  ;  that  a  complete 
organization  of  the  com]5any  was  effected,  and  an  assessment  of 
twenty  per  cent  declared  upon  the  stock  subscribed,  the  company 
thereupon  commencing  business ;  that  eighty  per  cent  of  the  sub- 
scriptions to  stock  so  made  still  remains  unpaid ;  that  in  October, 
1870,  the  company  so  organized  sold  and  transferred  all  its  tangible 
property,  credits,  and  subscription  lists  to  a  corporation  of  a  very 
similar  name,  and  thereupon  ceased  to  do  business ;  that  the  com- 
pany is  wholly  insolvent ;  avers  the  recovery  of  the  judgment  afore- 
said, the  issue  and  the  return  unsatisfied  of  an  execution  thereon ; 
that  there  are  no  other  unpaid  creditors  than  the  complainant.  It 
prays  that,  upon  an  accounting  of  the  amount  unpaid  upon  the  stock 
subscriptions  of  the  stockholders,  named  as  defendants,  they  may  be 
decreed  to  pay  so  much  of  the  balance  found  unpaid  on  their  re- 
spective subscriptions  as  will  be  sufficient  to  pay  the  ascertained 
debts  of  the  corporation,  including  the  judgment  aforesaid;  and  for 
general  relief. 

The  complainant  dismissed  the  bill  as  to  all  of  the  defendants  ex- 
cept Hatch  and  Williams.  They,  in  their  answer,  admit  the  incor- 
poration and  organization  of  the  company,  as  alleged  in  the  bill ;  do 
not  deny  that  they  were  of  the  original  stockholders  therein  to  the 
amount  alleged  in  the  bill,  but  aver  that  they  paid  in  thirty  per  cent 
of  the  amount  subscribed  by  them ;  admit  the  sale  of  its  property  in 
October,  1870,  and  that  since  then  it  has  done  no  business ;  do  not 
know  whether  it  is  indebted  to  the  complainant  or  any  other  person, 
or  whether  or  not  it  is  insolvent ;  deny  the  recovery  of  the  said  judg- 
ment and  call  for  full  proof  thereof,  but  admit  that,  if  such  judgment 
was  lawfully  rendered,  it  still  remains  in  full  force  and  unsatisfied  ; 
aver  that  about  August  1,  1866,  the  company  determined  to  reduce 
its  capital  stock  from  f  500,000  to  $200,000,  and  did  so,  calling  in  all 
existing  certificates,  and  reissuing  to  the  holders  thereof  new  certifi- 
cates for  two-fifths  of  the  amount  which  they  originally  held,  since 
which  time  various  transfers  of  portions  of  the  new  or  substituted 
stock  have  been  made,  but  the  respondents  do  not  know  to  whom  or 
by  whom  they  have  been  made  ;  state  the  names  of  certain  persons 
who,  together  with  the  defendants,  are  holders  and  owners  of  por- 
tions of  the  stock ;  and  ask  that  all  said  persons  be  made  parties, 
and  that  an  accounting  be  had,  in  conformity  with  the  prayed-  of 
the  bill. 

A  replication  to  the  answers  was  filed. 

The  facts  of  the  case  are  set  out  in  the  complainant's  bill.  A  de- 
cree was  rendered  January  6,  1879,  that  the  complainant,  Charles  A. 
Dana,  recover  of  Hatch  and  Williams  the  sum  of  $9,398.72,  being 
the  amount  due  on  that  day  upon  the  said  judgment,  and  that  they 
pay  the  costs  of  the  suit  to  be  taxed ;  it  being  provided,  however, 
voii.  I.  —  53 
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that  of  the  sum  so  decreed  to  be  paid  not  more  than  $7,000  together 
with  interest  thereon  from  the  date  of  the  decree,  at  the  rate  of  six 
per  cent  per  annum,  shall  be  made  and  collected  from  either  said 
Hatch  or  Williams,  the  said  sum  of  $7,000  being  the  amount  the 
court  finds  each  of  them  to  owe  and  be  indebted  to  the  Chicago  Re- 
publican Company. 

From  this  decree  Hatch  and  Williams  appealed. 

Mb.  Justice  Strong  delivered  the  opinion  of  the  court :  — 

This  bill  is  an  ordinary  creditor's  bill,  the  sole  object  of  which  is 
to  obtain  payment  of  the  complainant's  judgment.  It  is  true  it  is 
brought  on  behalf  of  the  complainant  and  all  other  creditors  of  the 
corporation  who  might  choose  to  come  in  and  seek  relief  by  it,  con- 
tributing to  the  expense  of  the  suit.  But  no  other  creditors  came  in ; 
and  it  does  not  appear  that  there  is  any  other  creditor,  unless  it  be 
one  of  the  stockholders,  who  was  made  a  defendant,  and  who  filed  a 
cross-bill  which  he  afterwards  dismissed.  All  the  stockholders  were 
not  made  defendants. 

The  bill  was  not  a  bill  seeking  to  wind  up  the  company.  It  sought 
simply  payment  of  a  debt  out  of  the  unpaid  stock  subscriptions. 

That  unpaid  stock  subscriptions  are  to  be  regarded  as  a  fund 
which  the  corporation  holds  for  the  payment  of  its  debts  is  an  unde- 
niable proposition.  But  the  appellants  insist  that  a  creditor  of  an 
insolvent  corporation  is  not  at  liberty  to  proceed  against  one  or  more 
delinquent  subscribers  to  recover  the  amount  of  his  debt,  without  an 
account  being  taken  of  other  indebtedness,  and  without  bringing  in 
all  the  stockholders  for  contribution.  They  insist,  also,  that  by  the 
terras  of  the  subscriptions  for  stock  made  by  these  appellants  they 
were  to  pay  for  the  shares  set  opposite  their  names  respectively,  "as 
called  for  by  the  said  company ; "  that  the  company  made  no  calls 
for  more  than  thirty  per  cent ;  that,  therefore,  this  company  could 
not  recover  the  seventy  per  cent  unpaid  without  making  a  previous 
call ;  and  that  a  court  of  equity  will  not  enforce  the  contract  differ- 
ently from  what  was  contemplated  in  the  subscription. 

These  positions,  we  think,  are  not  supported  by  the  authorities,  — 
certainly  not  by  the  more  modern  ones,  —  nor  are  they  in  harmony 
with  sound  reason,  when  considered  with  reference  to  the  facts  of 
this  case.  The  liability  of  a  subscriber  for  the  capital  stock  of  a 
company  is  several  and  not  joint.  By  his  subscription  each  becomes 
a  several  debtor  to  the  company,  as  much  so  as  if  he  had  given  his 
promissory  note  for  the  amount  of  his  subscription.  At  law,  cer- 
tainly, Ms  subscription  may  be  enforced  against  him  without  joinder 
of  other  subscribers ;  and  in  equity  his  liability  does  not  cease  to  be 
several.  A  creditor's  bill  merely  subrogates  the  creditor  to  the  place 
of  the  debtor,  and  garnishes  the  debt  due  to  the  indebted  corpora- 
tion. It  does  not  change  the  character  of  the  debt  attached  or  gar- 
nished. It  may  be  that  if  the  object  of  the  bill  is  to  wind  up  the 
affairs  of  this  corporation,  all  the  shareholders,  at  least  so  far  as  they 
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can  be  ascertained,  should  be  made  parties,  that  complete  justice  may 
be  done  by  equalizing  the  burdens,  and  in  order  to  prevent  a  multi- 
plicity of  suits.  But  this  is  no  such  case.  The  most  that  can  be  said 
is  that  the  presence  of  all  the  stockholders  might  be  convenient,  not 
that  it  is  necessary.  When  the  only  object  of  a  bill  is  to  obtain  pay- 
ment of  a  judgment  against  a  corporation  out  of  its  credits  or  intan- 
gible property,  that  is,  out  of  its  unpaid  stock,  there  is  not  the  same 
reason  for  requiring  all  the  stockholders  to  be  made  defendants.  In 
such  a  case  no  stockholder  can  be  compelled  to  pay  more  than  he  owes. 

In  Ogilvie  v.  Knox  Insurance  Company  (22  How.  380),  the  question 
was  considered.  That  was  a  case  in  which  several  judgment  cred- 
itors of  a  corporation  had  brought  a  creditor's  bill  against  it  and 
thirty-six  subscribers  to  its  capital  stock.  The  bill  alleged  that  the 
complainants  had  recovered  judgments  against  the  company,  upon 
which  executions  had  been  issued  and  returned  "  no  property ; "  that 
the  other  defendants  had  severally  subscribed  for  its  stock  ;  and  that 
the  subscriptions  remained  unpaid,  payment  not  having  been  en- 
forced by  the  company.  The  prayer  of  the  bill  was  that  these  other 
defendants  might  be  decreed  to  pay  their  subscriptions,  and  that  the 
judgments  might  be  satisfied  out  of  the  sum  paid.  It  was  objected, 
as  here,  that  the  bill  was  defective  for  want  of  proper  parties  ;  but 
the  court  held  the  objection  untenable.  In  delivering  the  opinion  of 
the  court,  Grier,  J.,  said;  "The  creditors  of  the  corporation  are 
seeking  satisfaction  out  of  the  assets  of  the  company  to  which  the 
defendants  are  debtors.  If  the  debts  attached  are  sufficient  to  pay 
their  demands,  the  creditors  need  look  no  further.  They  are  not 
bound  to  settle  up  all  the  affairs  of  this  corporation,  and  the  equities 
between  its  various  stockholders,  corporators,  or  debtors.  If  A.  is 
bound  to  pay  his  debt  to  the  corporation  in  order  to  satisfy  its  cred- 
itors, he  cannot  defend  himself  by  pleading  that  these  complainants 
might  have  got  their  satisfaction  out  of  B.  as  well.  It  is  true,  if  it 
be  necessary  to  a  complete  satisfaction  of  the  complainants  that  the 
corporation  be  treated  as  an  insolvent,  the  court  may  appoint  a  re- 
ceiver, with  authority  to  collect  and  receive  all  the  debts  due  to  the 
company,  and  administer  all  its  assets.  In  that  way  all  the  other 
stockholders  or  debtors  may  be  made  to  contribute."  The  court, 
therefore,  directed  a  decree  against  the  respondents  severally  for 
such  amounts  as  appeared  to  be  due  and  unpaid  by  each  of  them  for 
their  shares  of  the  capital  stock. 

This  case  is  directly  in  point,  and  it  does  not  stand  alone.  In 
Bartlett  v.  Drew  (57  N.  Y.  587),  it  was  ruled  that  when  the  property 
of  a  corporation  had  been  divided  amongst  its  stockholders  before 
all  its  debts  had  been  paid,  a  judgment  creditor,  after  the  return  of 
an  execution  unsatisfied,  might  maintain  an  action,  in  the  nature  of 
a  creditor's  bill,  against  a  stockholder  to  reach  whatsoever  was  so 
received  by  him,  and  that  he  was  not  required  to  make  all  the  stock- 
holders parties  to  the  action ;  that  he  had  nothing  to  do  with  the 
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equities  between  the  stockholders,  unless  he  chose  to  intervene  to 
settle  them.  This  is  much  beyond  what  the  complainant  needs  in 
this  case.  It  is  enforcing  against  stockholders  in  severalty  what  the 
corporation  could  not  enforce,  without  any  regard  to  the  equities  of 
one  against  the  others. 

So  in  Fierce  v.  The  Milwaukee  Construction  Co.  (38  Wis.  253), 
which  was  a  proceeding  analogous  to  a  creditor's  bill,  and  brought  to 
enforce  payment  to  a  judgment  creditor  of  the  company  of  unpaid 
subscriptions  to  its  capital  stock,  it  was  ruled  that  the  complaint  was 
not  bad  because  all  the  stockholders  were  not  made  defendants. 
This,  it  is  true,  was  a  proceeding  under  a  statute,  but  it  was  a  statute 
enacting  substantially  this  equity  rule. 

In  Marsh  v.  Burroughs  (1  Woods,  468),  a  bill  of  certain  creditors 
who  had  recovered  judgments  against  a  bank,  to  recover  from  some 
stockholders  who  had  not  paid  in  full  their  subscriptions,  non-joinder 
of  parties  was  set  up  in  defence.  Mr.  Justice  Bradley  said;  "A 
judgment  creditor  who  has  exhausted  his  legal  remedy  may  pursue 
in  a  court  of  equity  any  equitable  interest,  trust,  or  demand  of  his 
debtor,  in  whosesoever  hands  it  may  be.  And  if  the  party  thus 
reached  has  a  remedy  over  against  other  parties  for  contribution  or 
indemnity,  it  will  be  no  defence  to  the  primary  suit  against  him  that 
they  are  not  parties.  If  a  creditor  were  to  be  stayed  until  all  such 
parties  could  be  made  to  contribute  their  proportionate  share  of  the 
liability,  he  might  never  get  his  money." 

The  case  of  Wood  v.  Dummer  (3  Mas.  308),  upon  which  the  ap- 
pellants largely  rely,  was  not  an  attempt  to  reach  unpaid  stock  subr 
scriptions.  It  was  sought  to  follow  the  property  of  a  corporation 
paid  over  to  its  shareholders  before  its  debts  were  paid.  But  even 
in  this  case  the  bill  was  sustained,  though  all  the  shareholders  were 
not  made  defendants.  Those  not  sued  appear  to  have  been  treated 
only  as  convenient,  not  as  necessary  parties. 

The  cases,  of  Pollard  v.  Bailey  (20  Wall.  520),  and  Terry  v.  Tub- 
man (92  U.  S.  156)  are  not  in  conflict  with  Ogilvie  v.  Knox  Insurance 
Company.  They  arose  under  statutory  proTisions  imposing  upon  the 
stockholders  of  banks  a  liability  for  the  debts  of  the  corporation, 
"  in  proportion  to  their  stock  held  therein."  It  was  this  liability 
beyond  the  stock  subscription  which  was  sought  to  be  enforced,  and 
as  it  was  only  a  proportional  liability,  its  extent  could  be  ascertained 
only  when  the  obligation  of  the  other  shareholders  was  taken  into 
consideration.  Hence  it  was  ruled  that  the  proper  mode  of  pro- 
ceeding was  by  bill  in  equity,  in  which  an  account  of  the  debts  and 
stock  could  be  taken,  and  a  pro  rata  distribution  could  be  made, 
Not  a  hint  was  given  that  the  latter  case  was  intended  to  be  ques- 
tioned or  qualified.  Indeed,  Pollard  v.  Bailey  and  Terry  v.  Tubman 
have  little  analogy  to  it,  or  to  the  case  we  have  now  before  us.  They 
were  both  suits  at  law.  The  debt  due  by  these  appellants  to  the 
corporation  of  which  they  are  members  is  a  fixed  and  definite  one, 
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and  it  is  neither  more  nor  less  because  other  debts  may  be  due  to  the 
company  from  other  stockholders. 

We  hold,  therefore,  that  the  complainant  was  under  no  obligation 
to  make  all  the  stockholders  of  the  bank  defendants  in  his  bill.  It 
was  not  his  duty  to  marshal  the  assets  of  the  bank,  or  to  adjust  the 
equities  between  the  corporators.  In  all  that  he  had  no  interest. 
The  appellants  may  have  had  such  an  interest,  and,  if  so,  it  was  quite 
in  their  power  to  secure  its  protection.  They  might  have  moved  for 
a  receiver,  or  they  might  have  filed  a  cross-bill,  obtained  a  discovery 
of  the  other  stockholders,  brought  them  in,  and  enforced  contribution 
from  all  who  had  not  paid  their  stock  subscriptions.  Their  equitable 
right  to  contribution  is  not  yet  lost. 

That  the  appellants  are  not  protected  by  the  fact,  if  such  was  the 
fact,  that  their  subscriptions  for  stock  were  payable  "  as  called  for 
by  the  company,"  we  think  is  clear.  Assuming  that  such  a  clause  in 
the  subscription  meant  more  than  an  agreement  to  pay  on  demand, 
and  that  it  contemplated  a  formal  call  upon  all  subscribers  to  the 
stock  of  the  company,  the  subscriptions  were  still  in  the  nature  of  a 
fund  for  the  payment  of  the  company's  debts,  and  it  was  the  dutj'  of 
the  company  to  make  the  calls  whenever  the  funds  were  needed  for 
such  payment.  If  they  were  not  made,  the  officers  of  the  company 
violated  their  trust,  held  both  for  the  stockholders  and  the  company. 
And  it  would  seem  to  be  singular  if  the  stockholders  could  protect 
themselves  from  paying  what  they  owe  by  setting  up  the  default  of 
their  own  agents.  But  in  this  case  the  company  went  out  of  busi- 
ness before  the  complainant  obtained  his  judgment,  and  it  does  not 
appear  that  since  that  time  it  has  had  any  officers  who  could  make 
the  calls.  Before  that  time  its  president  was  dead.  However  this 
may  be,  it  is  well  settled  that  a  court  of  equity  may  enforce  payment 
of  stock  subscriptions,  though  there  have  been  no  calls  for  them  by 
the  company.  In  Henry  v.  Railroad  Company  (17  Ohio,  187),  a  suit 
brought  by  a  judgment  creditor  of  a  corporation  to  enforce  payment 
by  its  stockholders  of  their  unpaid  subscriptions,  for  which  calls  had 
not  been  made,  it  was  held  that  when  a  company  ceases  to  keep  up 
its  organization,  and  abandons  all  action  under  the  charter,  a  pro- 
ceeding at  the  instance  of  the  creditor  becomes  indispensable.  It 
was  further  said :  "  When  a  company,  becoming  insolvent,  as  in  this 
case,  abandons  all  action  under  its  charter,  the  original  mode  of 
making  calls  upon  the  stockholders  cannot  be  pursued.  The  debt, 
therefore,  from  that  time  must  be  treated  as  due  without  further 
demand."  This  means,  of  course,  as  between  the  debtor  and  the 
creditor  of  the  corporation.  After  all,  a  company  call  is  but  a  step 
in  the  process  of  collection,  and  a  court  of  equity  may  pursue  its  own 
mode  of  collection  so  that  no  injustice  is  done  to  the  debtor. 

In  the  English  courts  a  mandamus  is  sometimes  awarded  to  compel 
the  directors  to  make  the  necessary  calls.  Queen  v.  The  Victoria 
Park  Co.  (1  Ad.  &  El.  n.  s.  544)  ;   Queen  v.  Ledgard  (Id.  616)  ;   The 
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King  V.  Katharine  Dock  Co.  (4  Barn.  &  Ad.  360).  But  this  remedy  can 
avail  only  when  there  are  directors.  The  remedy  in  equity  is  more 
complete,  and  it  is  well  recognized.  Ward  v.  The  Griswoldville 
Manufacturing  Co.  (16  Conn.  593).  In  such  cases  it  is  nowhere  held, 
so  far  as  we  know,  that  a  formal  call  must  be  made  before  a  -bill  can 
be  filed.  Indeed,  the  filing  of  the  bill  is  equivalent  to  a  call.  Before 
it  is  filed,  the  court  has  no  jurisdiction  of  the  matter.  In  bank- 
ruptcy, an  assessment  or  a  call  may  be  made,  for  the  assignee  of  a 
bankrupt  corporation  succeeds  to  its  rights  and  becomes  the  legal 
owner.     Not  so  in  equity. 

In  The  Dalton,  &c.  Railroad  Co.  v.  McDaniel  (56  Ga.  191),  a  cred- 
itor's bill  very  like  the  present  was  filed.  It  was  objected  by  the 
stockholders,  who  were  defendants,  that  it  was  for-  the  directors  of 
the  company,  and  not  for  the  court,  to  call  in  the  stock  subscriptions, 
and  that  their  contract  only  obligated  thein  to  obey  a  call  emanating 
from  the  company ;  but  it  was  ruled  that  "principle  and  sound  reason 
accord  with  authority  that  equity  will  grant  relief  in  all  such  cases." 

In  view  of  these  considerations  we  think  none  of  the  assignments 
of  error  are  sustained.  Decree  affirmed. 


HAWLEY  V.  UPTOiST. 
(102  U.  S.   314.     1880.) 

Eerok  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Iowa. 

This  is  an  action  brought  July  25,  1873,  by  Clark  W.  Upton,  as- 
signee in  bankruptcy  of  the  Great  Western  Insurance  Company  of 
Chicago,  111.,  to  recover  from  Theodore  Hawley  the  unpaid  instal- 
ments alleged  to  be  due  on  his  contract  to  subscribe  to  the  capital 
stock  of  that  company. 

The  court,  the  case  having  been  submitted  to  it  upon  the  pleadings 
and  proofs,  without  the  intervention  of  a  jury,  found  the  following 
facts  :  — 

"  The  plaintiff  is  assignee  in  bankruptcy,  as  alleged  in  the  petition. 

"On  the  second  day  of  January,  187],  Eossitur,  agent  of  the 
Great  Western  Insurance  Company,  requested  the  defendant  to  take 
stock  in  said  company. 

"The  defendant,  on  certain  representations  by  Eossitur,  signed  the 
following  paper  or  bond :  — 

[No.—]  The  Great  Western  Insurance  Company.  [$200.] 

[Stamp.] 

Capital  Stock  $500,000,  with  liberty  to  increase  to  $5,000,000.  Stock  non- 
assessable. 

Organized  July   20,   1857,   under    Act  of   Legislature  approved    March  4, 

1857. 

Know  all  men  by  these  presents,  that  for  and  in  consideration  of  ten  shares  of 
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the  capital  stock  of  the  Great  Western  Insurance  Company  of  Chicago,  Ills.,  re- 
ceived by  me,  I  am  held  and  firmly  bound,  and  agree  to  pay  the  Great  Western 
Insurance  Company  of  Chicago,  the  sum  of  two  hundred  dollars  in  instalments, 
as  follows  :  Twenty-five  per  cent  thereof  upon  receipt  of  stock  certificate 
twenty-five  per  cent  in  three  months  from  date  hereof,  twenty-five  per  cent  six 
months  from  date  hereof,  twenty-five  per  cent  nine  months  from  date,  with  in- 
terest ten  per  cent  after  due. 

Chicago,  7th  Jan'y,  1871. 

Theo.  Hawley.  "  [Seal.] 

Signed  and  delivered  in  presence  of 

"At  the  time  the  said  bond  or  paper  was  issued  to  Hawley, 
the  latter  paid  Eossitur  twenty-five  dollars,  and  delivered  to  him 
the  bond.  It  was  not  delivered  on  any  particular  conditions.  It 
was  delivered  to  an  agent  of  the  company's,  namely,  the  said 
Eossitur. 

"  The  company  afterwards  came  into  possession  of  the  bond,  and 
entered  Hawley's  name  on  their  books  as  a  stockholder,  and  published 
him  in  their  publications  as  one  of  their  stockholders,  Hawley  having 
no  knowledge  of  the  publications.  Hawley  paid  no  other  money,  and 
no  calls  were  made  upon  him  prior  to  the  bankruptcy. 

"No  certifi.cate  of  stock  was  ever  sent  or  delivered  to  Hawley, 
and  he  made  no  demand  on  the  company  for  any  certificate  of 
stock. 

"  The  bankruptcy  of  the  insurance  company  was  caused  by  fire  in 
October,  1871. 

"  The  defendant  signed  no  subscription  paper,  or  any  other  paper 
than  the  bond  above  set  out. 

"  On  the  foregoing  facts  and  the  pleadings,  judgment  was  rendered 
for  the  plaintiff.  The  judges  were  opposed  in  opinion  on  the  follow- 
ing questions  :  — 

"1st,  Whether  the  delivery  of  a  stock  certificate  under  the  above' 
circumstances  was  necessary  to  constitute  the  relation  of  stockholder 
between  the  defendant  and  the  insurance  company. 

"2d,  Whether  the  above  facts  constitute  a  defence  to  the  action. 

"The  judges,  being  divided  in  opinion  on  the  above  questions, 
hereby  certify  such  division  to  the  Supreme  Court,  pursuant  to  the 
statute  in  such  case  made  and  provided.  " 

Mk.  Chief  Justice  Waite  delivered  the  opinion  of  the  court :  — 

It  cannot  be  doubted  that  one  who  has  become  bound  as  a  sub- 
scriber to  the  capital  stock  of  a  corporation  must  pay  his  subscription 
if  required  to  meet  the  obligations  of  the  corporation.  .  A  certificate 
in  his  favor  for  the  stock  is  not  necessary  to  make  him  a  subscriber. 
All  that  need  be  done,  so  far  as  creditors  are  concerned,  is  that  the 
subscriber  shall  have  bound  himself  to  become  a  contributor  to  the 
fund  which  the  capital  stock  of  the  corporation  represents.  If  such 
an  obligation  exists,  the  courts  can  enforce  the  contribution  when  re- 
quired.   After  having  bound  himself  to  contribute,  he  cannot  be  dis- 
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charged  from  the  obligation  he  has  assumed  until  the  contribution 
has  actually  been  made  or  the  obligation  in  some  lawful  way  ex- 
tinguished. These  are  elementary  principles.  Upton,  Assignee,  v. 
Trihilcock  (91  U.  S.  45)  ;  Webster  v.  Upton  (Id.  65). 

The  only  question  we  have  to  consider  is  whether,  from  the  facts 
found,  it  appears  that  Hawley,  the  plaintiff  in  error,  had  become  an 
accepted  subscriber  to  the  stock  of  the  company  before  the  bank- 
ruptcy. There  can  be  no  doubt  that  he  was  approached  by  an  agent 
of  the  company  with  a  view  of  securing  him  as  a  subscriber.  It  is 
eqiially  true  that  after  the  representations  made  to  him  he  was  will- 
ing to  become  a  stockholder.  The  result  was  that  he  executed  the 
paper  set  out  in  the  findings,  by  which  he  acknowledged  the  receipt 
from  the  company  of  ten  shares  of  its  stock,  and  agreed  within  the 
time  named  to  pay  to  the  company  $200,  or  twenty  per  cent  of  its 
par  value.  As  the  company  could  not  sell  its  stock  at  less  than  par, 
what  was  done  amounted  in  law  to  a  subscription  for  the  stock,  and 
nothing  else.  It  is  true  the  stock  he  took  purported  to  be  non-assess- 
able ;  but  that  in  law  could  only  mean  that  no  assessment  would  be 
made  beyond  the  percentage  he  had  specially  bound  himself  to  pay, 
unless  the  legal  liabilities  of  the  company  required  it.  Upton,  As- 
signee V.  Trihilcock  (supra). 

The  paper  he  signed  was  delivered  to  the  company  by  the  agent 
who  got  it.  Tliat  it  was  accepted  by  the  company  as  a  subscription 
is  shown  conclusively  by  the  fact  that  his  name  was  entered  on  the 
books  as  a  stockholder,  and  publication  made  accordingly.  It  mat- 
ters not  that  he  had  no  knowledge  of  such  a  publication.  His 
receipt  for  the  stock  was  an  acknowledgment,  so  far  as  he  was  con- 
cerned, that  he  had  become  a  stockholder,  and,  after  an  accepta.nce 
by  the  company,  his  liability  was  fixed  whether  any  publication  was 
made  or  not.  The  publication  is  only  important  as  a  means  of  show- 
ing that  his  subscription  made  to  an  agent  had  been  accepted  and 
ratified  by  the  company.  The  entries  on  the  books  had  the  same 
effect.  The  publication  only  made  it  more  notorious.  The  ultimate 
fact  to  be  established  is  that  a  subscription  had  not  only  been  made 
by  Hawley,  but  accepted  by  the  company. 

Both  in  the  pleadings  and  the  argument  the  defence  was  put  prin- 
cipally on  the  fact  that  no  certificate  of  stock  had  been  issued.  It 
may  be  conceded  that  if  a  suit  had  been  brought  by  the  company 
on  the  express  promise  to  pay  the  twenty  per  cent,  there  could 
have  been  no  recovery  without  a  tender  of  the  certificate ;  but  that 
is  not  this  case.  Here  the  creditors  of  the  bankrupt  company  are 
proceeding  against  Hawley  as  a  stockholder,  to  compel  him  to  con- 
tribute to  the  fund  which  the  law  had  provided  for  their  security, 
what  he  by  his  subscription  agreed  he  would  pay.  The  suit  is  not 
brought  on  his  special  agreement  to  pay  the  twenty  per  cent,  but  on 
his  general  liability  as  a  subscriber  to  pay  for  his  stock  whenever  it 
was  wanted  to  meet  the  liabilities  of  the  company.     As  the  certificate 
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was  not  needed  to  perfect  the  subscription,  its  non-delivery  cannot 
stand  in  the  way  of  a  recovery  in  this  action. 

We  have  no  hesitation  in  answering  each  of  the  questions  certified 
in  the  negative,  and  the  judgment  is  consequently 

Affirmed. 


FLINN  V.  BAGLEY. 

(7  Fed.  Rep.  785.     1881.) 

In  Equity. 

This  was  a  bill  in  equity  by  the  assignee  of  the  Detroit  Novelty 
Works  to  compel  the  payment  of  the  balance  due  upon  certain  unpaid 
subscriptions  to  the  capital  stock  of  the  company.  The  material  facts 
were  that  the  company  was  organized  in  1869,  with  a  capital  stock  of 
$60,000,  divided  into  2,000  shares  of  $26  each.  In  1871  it  was  pro- 
posed to  increase  the  stock  of  the  company  to  $100,000,  and  the  fol- 
lowing agreement  was  entered  into  by  the  defendants  in  this  suit,  or 
by  those  from  whom  the  defendants  hold  their  stock :  — 

"  The  undersigned  subscribe  hereby  the  amount  set  opposite  our 
respective  names,  and  agree  to  pay  the  same  towards  the  increased 
stock  of  the  Detroit  Novelty  Works,  in  three  equal  instalments,  on 
April  3,  1871,  May  3, 1871,  and  June  3, 1871  (without  grace),  it  being 
understood  that  stock  shall  be  issued  to  subscribers  for  such  subscrip- 
tions at  66f  cents  upon  the  dollar,  and  that  a  total  amount  of  the 
subscriptions  hereto  shall  be  $20,000 ;  and  further,  that  negotiations 
upon  the  basis  proposed  by  T.  W.  Misner,  under  date  of  March  31st, 
shall  be  completed  before  these  subscriptions  shall  be  of  binding  force. 

Detroit,  April  1,  1871. 

This  agreement  was  assented  to  by  all  the  existing  stockholders  of 
the  company,  and  was  carried  out  by  the  payment  of  the  money, 
$20,000,  and  the  issuance  of  the  stock,  $30,000.  The  corporation 
having  gone  into  bankruptcy,  and  its  assets  proving  insufacient  to 
pay  its  liabilities,  the  complainant  in  the  suit,  who  had  been  chosen 
its  assignee,  filed  this  bill  to  compel  the  defendants,  who  are  stock- 
holders of  the  company  under  the  above  subscription,  to  pay  one- 
third  of  the  par  value  of  the  increased  stock  taken  under  that 
agreement.  On  July  29,  1874,  a  majority  of  the  directors  of  the 
company  filed  with  the  Secretary  of  State  the  annual  report  required 
by  the  statute,  in  which  it  was  stated  that  the  amount  of  capital 
paid  in  was  $76,000;  and  also  set  forth  the  names  of  the  stock- 
holders and  the  number  of  shares  held  by  each,  the  aggregate  being 
4,000  shares,  which  at  |25  each  would  be  $100,000. 

Bkown,  D.  J.:  — 

That  the  capital  stock  of  a  corporation  is  a  trust  fund  for  the 
payment  of  its  debts,  and  that  the  law  implies  a  promise  by  the  sub- 
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scribers  of  stock  to  pay  its  par  value,  wliich  in  this  instance  was  $25 
per  share,  when  called  for,  anJ  that  no  subsequent  release  of  their 
original  contract  or  subscription  by  the  corporation  will  avail  against 
the  claims  of  creditors,  are  propositions  too  clearly  established  to 
admit  of  question.  But  whether  a  court  can  not  only  compel  a  sub- 
scriber to  live  up  to  a  bargain  he  has  made,  but  can  make  another 
bargain  for  him  and  compel  him  to  live  up  to  that,  is  a  different  ques- 
tion. In  the  case  under  consideration  it  is  clear  that  no  actual  fraud 
was  intended.  The  Novelty  Works  found  itself  embarrassed  for 
means,  and  resolved  to  raise  money  by  increasing  its  capital  stock. 
As  its  existing  stock,  however,  was  worth  only  two-thirds  of  its  par 
value,  it  was  obviously  impossible  to  sell  its  new  stock  at  par,  since 
all  the  stock  would  stand  upon  an  equal  footing,  and  no  one  could 
be  found  to  pay  a  dollar  for  that  which  was  worth  but  66f  cents. 
There  was,  therefore,  no  recourse  but  to  issue  new  stock  at  its  real 
value.  All  the  stockholders  of  the  corporation  having  assented  to 
this  arrangement,  it  Was  evidently  no  fraud  upon  them,  and  the 
corporation  itself  would  be  estopped  to  claim  more  than  the  agreed 
price.  Neither  was  it  a  fraud  upon  the  existing  creditors,  since 
the  assets  of  their  debtor  were  increased  by  the  amount  of  money 
actually  paid  in,  and,  to  that  extent,  they  were  benefited  by  the 
subscription. 

It  is,  then,  only  as  a  fraud  upon  future  creditors  that  exception 
can  be  taken  to  the  transaction.  While  the  statute  (Comp.  Laws, 
§  2841)  requires  the  capital  stock  of  such  corporations  to  be  divided 
into  shares  of  $25  each,  there  is  no  express  prohibition  against  stock 
being  issued  for  less  than  its  par  value.  But  conceding,  upon  the 
authority  of  Hawleij  v.  Upton  (102  U.  S.  314),  and  Sturgis  v.  Stetson 
(1  Bissell,  246),  that  the  directors  of  a  corporation  have  no  right  to 
issue  stock  at  less  than  its  par  value,  that  the  subscription  was  void, 
and  that  an  action  will  lie  by  the  assignee  of  the  corporation  against 
the  contributories  to  compel  a  surrender  of  the  stock  or  payment  for 
the  same  at  its  real  value  when  the  subscription  was  made,  does  it 
follow  that  a  court  can  compel  the  subscribers  to  pay  the  par  value 
of  the  shares  ?  Subscriptions  to  the  stock  of  a  corporation  are  purely 
a  matter  of  contract.  Sturgis  v.  Stetson,  (1  Biss.  248);  Parker  v. 
No-rth  Cent.  Mich.  B.  Co.  (33  Mich.  24).  And  where  there  is  an 
express  contract  the  law  will  not  permit  one  to  be  implied.  Cutter 
V.  Powell  (6  T.  E.  324);  Pittsburgh  &  Connersville  B.  Co.  v.  Stewart 
(41  Pa.  54-68).  Undoubtedly,  when  a  subscriber  originally  agrees  to 
take  so  many  shares,  the  law  will  imply  that  he  is  to  pay  at  the  rate 
of  $25  per  share,  and  no  subsequent  release  or  modification  of  that 
agreement  by  the  corporation  will  prevent  creditors  from  insisting 
upon  full  payment.  But  the  English  cases  hold  that  if  for  any  reason 
the  subscription  be  void  at  all,  it  is  void  in  toto,  and  that  the  assignee 
cannot  treat  it  as  void  to  compel  a  return  of  the  stock,  and  valid  to 
obtain  the  payment  of  its  par  value.     It  follows  from  this  that  if  the 
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contributory  agrees  only  to  take  paid-up  shares,  he  cannot  be  com- 
pelled to  take  unpaid  shares. 

In  Curriers  Case  (3  De  G.  J.  &  S.  367),  directors  of  a  company 
took  a  transfer  of  paid-up  shares  from  an  allottee,  who  had  them 
allotted  to  him  by  the  company  in  part  payment  of  purchase-money 
in  respect  of  certain  property  purchased  by  the  company.  The  same 
directors  were  also  holders  of  other  paid-up  shares,  taken  by  them  for 
attendance  fees.  The  validity  of  the  purchase  in  the  one  case,  and 
the  allowance  of  attendance  fees  in  the  other,  were  impugned.  Held, 
that  the  transactions  could  not  be  afirmed  in  part  and  rejiudiated  in 
part,  and  that  consequently  the  directors,  if  treated  as  shareholders 
at  all,  must  be  treated  as  paid-up  shareholders,  and  not  placed  on  the 
list  of  contributories  in  either  case.  In  delivering  the  opinion  of  the 
court  of  chancery,  Lord  Justice  Turner  observed :  "  These  shares 
were  allotted  to  Butcher  under  the  authority  given  by  the  articles 
as  paid-up  shares,  in  part  of  the  consideration  of  the  purchase  made 
by  the  directors  from  him.  The  purchase  was  either  valid  or  invalid. 
If  valid,  it  is  clear  that  neither  he  nor  his  alienees  can  be  called  upon 
to  contribute  in  respect  to  these  shares.  If  invalid,  I  cannot  see 
my  way  to  hold  that  either  a  court  of  law  or  a  court  of  equity 
could  do  more  than  treat  the  purchase  as  void,  and  undo  the'  trans- 
action altogether.  It  could  not,  as  I  apprehend,  be  competent  either 
to  a  court  of  law  or  to  a  court  of  equity  to  alter  the  terms  of  a 
purchase,  and  treat  as  shares  not  paid  up  shares  which  were  given 
as  paid-up  shares,  in  part  consideration  of  the  purchase.  Fraud, 
assuming  there  was  fraud,  would  of  course  warrant  the  coiirt  in 
treating  the  purchase  as  void,  or  in  undoing  it;  but  it  could  not, 
as  I  conceive,  authorize  any  court  to  substitute  other  terms." 

In  Carliiu/s  Case  (L.  R.  1  Ch.  Div.  115),  an  agreement  was  entered 
into  with  the  trustee  of  an  intended  company  for  the  sale  to  the  com- 
pany of  a  property  for  a  certain  sum  in  cash,  and  a  certain  number  of 
fully-paid-up  shares.  The  vendor  applied  to  the  appellants  to  become 
directors,  which  they  agreed  to  do  upon  his  promising  to  transfer  to 
them  fully-paid-up  shares  to  qualify  them.  They  acted  as  directors, 
and  adopted  the  agreement  for  sale.  Appellants  were  entered  on 
the  register  as  holders  each  of  30  fully-paid-up  shares,  and  received 
certificates  to  that  effect.  An  order  was  afterwards  made  for  winding 
up  the  company,  and  the  Master  of  the  Rolls  put  them  on  the  list  of 
contributories  for  30  unpaid  shares  each.  It  was  held  that,  as  there 
was  no  contract  between  them  and  the  company  that  they  would  take 
shares  independently  of  their  accepting  certiiicates,  stating  them  to 
be  the  holders  of  fully-paid-up  shares,  they  could  not  be  placed  on  the 
list  of  contributories  as  holders  of  unpaid  shares.  In  delivering  the 
opinion.  Lord  Justice  James  said :  "  Now,  beyond  all  question,  they 
never  made  themselves  liable  to  take  any  shares  at  all.  They  never 
contracted  to  take  shares  or  to  pay  for  shares.  The  only  contract 
between  them  and  the  company  was  the  contract  that  arises  from  the 
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fact  that  certificates  of  the  shares  as  paid-up  shares  were  sent  to  them, 
and  they  accepted  these  certificates.  If,  therefore,  the  case  depends 
upon  a  contract  between  them  and  the  company,  the  contract  must  be 
either  approbated  or  reprobated.  If  the  contract  was  a  contract  that 
they  would  take  paid-up  shares,  we  cannot  convert  that  into  a  con- 
tract to  take  unpaid  shares." 

Lord  Justice  Mellish  used  the  following  language :  "  It  appears 
to  me  that  the  only  contract  entered  into  by  these  gentlemen  with 
the  company  being  that  they  became  members  of  the  company  by 
accepting  certificates  of  paid-up  shares,  that  contract  must  either  be 
adopted  or  rejected  in  its  entirety.  If  it  is  rejected,  they  are  not 
shareholders  at  all.  If  it  is  adopted,  the  company  is  entitled  to 
say  'they  are  not  your  shares,  but  ours,'  bat  that  does  not  make 
them  hold  unpaid  shares." 

This  intimation  would  tend  to  show  that  the  assignee  in  this  case 
might  bring  an  action  against  the  defendants  for  the  value  of  the 
shares  they  agreed  to  take ;  but  as  there  is  no  evidence  that 
the  shares  were  worth  any  more  than  the  defendants  paid  for  them, 
such  action  would  probably  be  fruitless. 

In  De  Euvigne's  Case  (6  Ch.  Div.  306),  it  was  held  that  an  arrange- 
ment with  a  subscriber  by  which  he  was  to  take  200  shares  of  stock 
was  fraudulent  and  ultra  vires,  but  as  there  was  no  agreement  to  take 
any  but  paid-up  shares,  he  could  not  be  placed  on  the  list  of  contrib- 
utorias  in  respect  of  the  200  shares.  The  court  held  that  the  com- 
pany must  either  throw  over  the  agreement  altogether,  or  they  must 
take  it  altogether.  "They  cannot  adopt  it  as  to  one  part,  and  reject 
it  as  to  the  rest." 

In  Anderson's  Case  (7  Ch.  Div.  94),  similar  language  was  used,  and 
the  Master  of  the  Eolls  observed :  "  I  am  not  going  to  alter  men's 
contracts  unless  the  provisions  of  an  act  of  Parliament  compel  me  to 
do  so.  If  a  man  contract  for  paid-up  shares  with  a  company,  and 
there  is  no  other  contract,  —  that  is  to  say,  if  there  is  no  previous 
contract  to  take  shares  at  all,  —  and  the  company  allots  the  paid- 
up  shares,  ...  it  is  quite  evident  that  neither  party  can  alter  the 
contract.  ...  It  may  ask  to  set  aside  the  contract  altogether,  and 
in  that  ease  the  shares  would  not  be  treated  as  allotted  at  all,  and 
the  consideration  would  have  to  be  returned  to  the  director  or 
other  person  holding  a  fiduciary  position ;  or  the  company  may  adopt 
another  course,  and  may  treat  the  director  or  other  person  holding 
a  fiduciary  position  as  trustee  for  the  company  of  the  profit  made 
by  the  contract,  and  may  take  away  the  profit  from  him.  .  .  .  But 
you  cannot  alter  the  contract  to  such  an  extent  as  to  say,  though  you 
have  bargained  for  paid-up  shares,  we  will  change  that  into  a  bar- 
gain to  take  shares  not  paid  up,  and  to  put  you  on  the  list  of  eon- 
tributories  on  that  ground." 

In  Foreman  v.  Bigelow  (18  N.  B.  E.  457),  these  cases  were  cited 
with  approval  by  Mr.  Justice  Clifford,  although  the  case  cannot  be 
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considered  as   a  direct   authority  here,  as   the   action  was   brought 
against  an  innocent  purchaser  of  such  shares. 

These  cases  appear  to  be  decisive  in  favor  of  the  position  assumed 
by  the  defendants  here.  There  is,  however,  a  series  of  opinions  of 
the  Supreme  Court  of  the  United  States,  beginning  with  the  cases  of 
Upton  v.  Tribilcock  (91  U.  S.  46),  and  culminating  in  Hawley  v. 
Upton  (102  U.  S.  314),  which  put  the  obligation  of  a  subscriber  to 
stock  in  an  entirely  diif erent  light.  While  none  of  these  cases  except 
the  last  are  necessarily  inconsistent  with  the  views  expressed  by  the 
English  courts,  or  with  the  position  assumed  by  the  defendants  here, 
the  general  drift  of  the  opinions  is  to  the  effect  that  the  acceptance 
of  a  certificate  of  stock,  not  fully  and  actually  paid  up,  ipso  facto, 
obligates  the  holder  to  make  up  its  par  value  if  the  duty  of  the 
corporation  to  its  creditors  requires  it,  although  he  originally  agreed 
to  take  the  stock  as  fully  paid  up. 

In  Upton  V.  Tribilcock  (91  U.  S.  45),  the  defendant  agreed  to 
become  a  stockholder,  and,  with  intent  to  become  such,  accepted  a 
certificate  for  stock  whereby  he  became  bound  to  pay  the  full 
amount  thereof  as  follows :  Five  per  cent  upon  the  delivery  of  the 
certificate ;  5  per  cent  in  three  months ;  5  per  cent  in  six  months ; 
5  per  cent  in  nine  months ;  and  the  residue  whenever  called  for  by 
the  company,  according  to  the  charter  of  the  company  and  the  laws 
of  the  State  of  Illinois.  The  defence  was  that  the  subscription  was 
obtained  by  the  fraudulent  representations  of  the  agent  of  the  com- 
pany, to  the  effect  that  the  defendant  would  only  be  responsible  for 
20  per  cent  of  the  subscription  made  by  him,  and  that  he  delivered 
his  note  in  full  payment  of  this  amount.  He  received  a  certificate 
with  the  word  "  non-assessable  "  printed  across  the  face.  It  was  held 
that  the  legal  effect  of  the  instrument  was  to  make  the  remaining  80 
per  cent  payable  upon  the  demand  of  the  compatiy,  and  that  the  word 
"  non-assessable  "  was  no  qualification  of  this  result.  "  At  the  most, 
the  legal  effect  of  the  word  in  question  is  a  stipulation  against  liabil- 
ity to  further  taxation  or  assessment  after  the  holder  shall  have  ful- 
filled his  contract  to  pay  the  100  per  cent  in  the  manner  and  at  the 
times  indicated."  In  other  words,  the  court  adopted  the  view  that  the 
original  contract  of  the  subscriber  was  to  pay  the  par  value  of  the 
stock,  and  that  the  word  "  non-assessable  "  did  not  vary  this  contract. 

While  there  is  nothing  in  Chupp  v.  Upton  (95  U.  S._666),  irrecon- 
cilable with  the  position  assumed  by  the  defendants  here,  Mr. 
Justice  Hunt,  in  delivering  the  opinion,  observes  that  when  a  stock- 
holder receives  a  certificate  of  stock  for  a  certain  number  of  shares 
at  a  given  sum  per  share,  he  thereby  becomes  liable  to  pay  the 
amount  thereof  when  called  upon  by  the  corporation  or  its  assignees. 
The  cases  of  Pullman  v.  Upton  (96  TJ.  S.  328),  and  Hatch  v.  Dana 
(101  U.  S.  205),  contain  little  more  than  a  repetition  of  the  principles 
laid  down  in  the  former  cases,  and  have  no  especial  bearing  upon 
the  case  under  consideration. 
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The  case  of  Hawley  v.  Upton  (102  U.  S.  314)  is  very  nearly,  if  not 
directly,  in  point  here.  In  this  case  the  defendant  signed  an  agree- 
ment to  the  effect  that  for  a  consideration  of  10  shares  of  the  capital 
stock  of  the  Great  Western  Insurance  Company,  received  by  him,  he 
agreed  to  pay  one-fifth  of  the  par  value  thereof  in  instalmenis.  His 
name  was  entered  on  the  books  as  a  stockholder,  but  no  certificate  of 
stock  was  ever  delivered  to  him,  and  no  demand  ever  made  upon  the 
company  for  such  certificate.  The  Supreme  Court  held  him  liable, 
upon  the  theory  that  the  company  could  not  sell  its  stock  at  less  than 
par,  and  that  his  agreement  amounted  in  law  to  a  subscription  for  the 
stock  and  nothing  else,  and  that  the  receipt  of  the  certificate  was  not 
necessary  to  complete  his  obligation  as  against  the  creditors  of  the 
company.  I  have  sought  to  find  a  tenable  ground  upon  which  to  base 
a  distinction  between  this  case  and  the  one  under  consideration,  but 
it  seems  to  me  that  there  is  no  substantial  difference  between  them. 
Here  is  an  agreement,  literally,  to  subscribe  a  certain  sum,  and  to 
take  in  payment  therefor  a  certificate,  the  par  value  of  which  was 
fixed  by  law,  representing  a  sum  one-third  larger  than  the  amount 
of  the  subscription.  How  does  this  differ  from  the  agreement  in 
Hawley  v.  Upton,  by  which  the  defendant  acknowledged  the  receipt 
of  10  shares  of  stock,  the  par  value  of  which  was  also  fixed  by  law, 
and,  in  consideration  thereof,  promised  to  pay  one-fifth  of  such  par 
value?  The  whole  contract  in  each  case  must  be  taken  together. 
In  the  one  the  promise  to  pay  precedes  the  statement  of  the  consid- 
eration ;  in  the  other  the  acknowledgment  of  the  receipt  of  the  con- 
sideration precedes  the  promise  to  pay;  but  in  legal  effect  both  are 
agreements  to  take  stock,  and  to  pay  therefor  only  a  percentage 
of  its  par  value.  In  neither  case  does  the  party  agree  to  pay  no 
more  if  the  necessities  of  the  company  require,  though  in  the  light 
of  these  decisions  it 'would  seem  to  make  no  difference  as  against 
creditors  whether  he  did  or  not.  If,  as  was  said  by  the  Chief  Jus- 
tice in  Hawley  v.  Upton,  "  all  that  need  be  done,  so  far  as  creditors 
are  concerned,  is  that  the  subscriber  shall  have  bound  himself  to 
become  a  contributor  to  the  fund  which  the  capital  stock  of  the 
company  represents,"  it,  is  difficult  to  see  why  the  defendants  in 
this  case  have  not  done  all  that  is  necessary  to  make  themselves 
liable  for  the  payment  of  the  amounts  claimed.  The  statement  of 
the  court  that  the  suit  was  not  brought  on  the  special  agreement 
of  the  defendant  to  pay  20  per  cent,  but  on  his  general  liability  as 
a  subscriber  to  pay  for  his  stock  whenever  it  was  wanted  to  meet 
the  liabilities  of  the  company,  is  equally  applicable  when  it  is  made 
to  appear  that  the  defendants  received  certificates  of  stock  for  which 
they  paid  only  two-thirds  of  its  par  value. 

This  case  is  certainly  a  hard  one  upon  the  defendants.  Finding 
the  company  embarrassed  for  the  want  of  funds,  they  agreed  to  sub- 
scribe a  certain  sum,  and  take  in  payment  stock  at  what  it  was 
really  worth.     It  is  clear  that  no  fraud-  was  intended,  and  that  they 
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must  be  held  liable  upon  an  implied  agreement  to  pay  more  for  the 
benefit  of  the  creditors  than  they  had  expressly  agreed  to  pay  for 
the  benefit  of  the  corporation.  It  is  a  hardship,  however,  from 
which  I  see  no  way  of  relieving  them  consistent  with  the  views  of 
the  Supreme  Court  in  Hawley  v.  Upton,  and  a  decree  must  therefore 
be  entered  for  the  complainant. 


COIT  V.   GOLD' AMALGAMATING   COMPANY. 
(119  U.  S.  343.    1886.) 

This  was  a  bill  in  equity  against  a  corporation-  and  its  stockholders 
to  enforce  a  debt  due  from  the  former  against  the  latter. 

Mk.  Justice  Field  delivered  the  opinion  of  the  court :  — 

The  defendant,  the  North  Carolina  Gold  Amalgamating  Company, 
was  incorporated  under  the  laws  of  North  Carolina,  on  the  30th  of 
January,  1874,  for  the  purpose,  among  other  things,  of  working,  mill- 
ing, smelting,  reducing,  and  assaying  ores  and  metals,  with  the 
purpose  to  purchase  such  property,  real  and  personal,  as  might  be 
necessary  in  its  business,  and  to  mortgage  or  sell  the  same. 

The  plaintiff  is  the  holder  of  a  judgment  against  the  company  for 
$6,489,  recovered  in  the  Court  of  Common  Pleas  of  Philadelphia,  on 
the  18th  of  May,  1879,  upon  its  two  drafts,  one  dated  June  1,  1874, 
and  the  other  August  16,  1874,  each  payable  four  months  after  its 
date.  Unable  to  obtain  satisfaction  of  this  judgment  upon  execution, 
and  finding  that  the  company  was  insolvent,  the  plaintiff  brought  this 
suit  to  compel  the  stockholders  to  pay  what  he  claims  to  be  due  and 
unpaid  on  the  shares  of  the  capital  stock  held  by  them,  alleging  that 
he  had  frequently  applied  to  the  officers  of  the  company  to  institute 
a  suit  for  that  purpose,  but  that  under  various  pretences  they  refused 
to  take  any  action  in  the  premises. 

By  its  charter  the  minimum  capital  stock  was  fixed  at  $100,000, 
divided  into  one  thousand  shares  of  $100  each,  with  power  to  in- 
crease it  from  time  to  time,  by  a  majority  vote  of  the  stockholders, 
to  two  million  and  a  half  of  dollars.  The  charter  provided  that  the 
subscription  to  the  capital  stock  might  be  paid  "  in  such  instalments, 
in  such  manner  and  in  such  property,  real  and  personal,"  as  a  ma- 
jority of  the  corporators  might  determine,  and  that  the  stockholders 
should  not  be  liable  for  any  loss  or  damages,  or  be  responsible  beyond 
the  assets  of  the  company. 

Previously  to  the  charter,  the  corporators  had  been  engaged  in 
mining  operations,  conducting  their  business  under  the  name  and 
title  which  they  took  as  a  corporation.  Upon  obtaining  the  charter, 
the  capital  stock  was  paid  by  the  property  of  the  former  association, 
which  was  estimated  to  be  of  the  value  of  $100,000,  the  shares  being 
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divided  among  the  stockholders  in  proportion  to  their  respective  in- 
terests in  the  property.  Each  stockholder  placed  his  estimate  upon 
the  property;  and  the  average  estimate  amounted  to  $137,500.  This 
sum  they  reduced  to  $100,000  inasmuch  as  the  capital  stock  was  to 
be  of  that  amount. 

The  'plaintiff  contends,  and  it  is  the  principal  basis  of  his  suit, 
that  the  valuation  thus  put  upon  the  property  was  illegally  and 
fraudulently  made  at  an  amount  far  above  its  actual  value,  averring 
that  the  property  consisted  only  of  a  machine  for  crushing  ores,  the 
right  to  use  a  patent  called  the  Crosby  process,  and  the  charter  of  the 
proposed  organization  ;  that  the  articles  had  no  market  or  actual 
value,  and,  therefore,  that  the  capital  stock  issued  thereon  was  not 
fully  paid,  or  paid  to  any  substantial  extent,  and  that  the  holders 
thereof  were  still  liable  to  the  corporation  and  its  creditors  for  the 
unpaid  subscription. 

If  it  were  proved  that  actual  fraud  was  committed  in  the  payment 
of  the  stock,  and  that  the  complainant  had  given  credit  to  the  com- 
pany, from  a  belief  that  its  stock  was  fully  paid,  there  would  un- 
doubtedly be  a  substantial  ground  for  the  relief  asked.  But  where 
the  charter  authorizes  capital  stock  to  be  paid  in  property,  and  the 
shareholders  honestly  and  in  good  faith  put  in  property  instead  of 
money  in  payment  of  their  subscriptions,  third  parties  have  no  ground 
of  complaint.  The  case  is  very  different  from  that  in  which  sub- 
scriptions to  stock  are  payable  in  cash,  and  where  only  a  part  of  the 
instalments  has  been  paid.  In  that  case  there  is  still  a  debt  due  to 
the  corporation,  which,  if  it  become  insolvent,  may  be  sequestered  in 
equity  by  the  creditors,  as  a  trust  fund  liable  to  the  payment  of  their 
debts.  But  where  full-paid  stock  is  issued  for  property  received, 
there  must  be  actual  fraud  in  the  transaction  to  enable  creditors  of 
the  corporation  to  call  the  stockholders  to  account.  A  gross  and  ob- 
vious overvaluation  of  property  would  be  strong  evidence  of  fraud. 
Boijnton  v.  Batch  (47  N.  Y.  225)  ;  Van  Cott  v.  Van  Brunt  (82  N.  Y. 
535)  ;   Carr  v.  Le  Fevre  (27  Penn.  St.  413). 

But  the  allegation  of  intentional  and  fraudulent  undervaluation  of. 
the  property  is  not  sustained  by  the  evidence.  The  patent  and  the 
machinery  had  been  used  by  the  corporators  in  their  business,  which 
was  continued  under  the  charter.  They  were  immediately  service- 
able, and  therefore  had  to  the  company  a  present  value.  The  corpo- 
rators may  have  placed  too  high  an  estimate  upon  the  property,  but 
the  court  below  finds  that  its  valuation  was  honestly  and  fairly  made  ; 
and  there  is  only  one  item,  the  value  of  the  chartered  privileges, 
which  is  at  all  liable  to  any  legal  objection.  But  if  that  were  de- 
ducted, the  remaining  amount  would  be  so  near  to  the  aggregate 
capital,  that  no  implication  could  be  raised  against  the  entire  good 
faith  of  the  parties  in  the  transaction. 

In  May,  1874,  the  company  increased  its  stock,  as  it  was  authorized 
to  do  by  its  charter,  to  $1,000,000,  or  ten  thousand  shares  of  $100 
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each.  This  increase  was  made  pursuant  to  an  agreement  with  one 
Howes,  by  which  the  company  was  to  give  him  two  thousand  shares 
of  the  increased  stock  for  certain  lands  purchased  from  him.  Of  tlie 
balance  of  the  increased  shares,  four  thousand  were  divided  among 
the  holders  of  the  original  stock  upon  the  return  and  delivery  to  the 
company  of  the  original  certificates,  — they  thus  receiving  four  shares 
of  the  increased  ca]pital  stock  for  one  of  the  original  shares  returned. 
The  other  four  thousand  shares  were  retained  by  the  company.  Tlie 
land  purchased  was  subject  to  three  mortgages,  of  which  the  plaintiff 
held  the  third ;  and  the  agreement  was  that  under  the  first  mortgage, 
a  sale  should  be  made  of  the  property,  and  that  mortgages  for  a  like 
amount  should  be  given  to  the  parties  according  to  their  several  and 
respective  amounts,  and  in  their  respective  positions  and  priorities. 

The  plaintiff  was  to  be  placed  by  the  company,  after  the  release  of 
his  mortg-age,  in  the  same  position.  Accordinfjly  he  made  a  deed  to 
it  of  all  his  interest  and  title  under  the  mortgage  held  by  him,  the 
trustee  joining  with  him,  in  which  deed  the  agreement  was  recited. 
The  company,  thereupon,  gave  him  its  mortgage  upon  the  same  and 
other  property,  -wliich  was  payable  in  instalments.  The  plaintiff  also 
received  at  the  same  time  an  accepted  draft  of  Howes  on  the  com- 
pany for  $1,000.  When  the  first  instaMent  on  the  mortgage  became 
due,  the  company  being  unable  to  pay  it,  he  took  its  draft  for  the 
amount,  $.3,000,  payable  in  December  following.  It  is  upon  these 
drafts  that  the  judgment  was  recovered  in  the  Court  of  Common 
Pleas  of  Philadelphia,  which  is  the  foundation  of  the  present  suit. 
It  is  in  evidence  that  the  plaintiff  was  fully  aware,  at  the  time,  of 
the  increase  in  the  stock  of  the  company,  and  of  its  object.  Six 
months  afterwards,  the  increase  was  cancelled,  the  outstanding  shares 
were  called  in,  and  the  capital  stock  reduced  to  its  original  limit  of 
$100,000.  Nothing  was  done  after  the  increase  to  enlarge  the  lia- 
bilities of  the  company.  The  draft  of  Howes  was  passed  to  the 
plaintiff  and  received  by  him  at  the  time  the  agreement  was  carried 
out  upon  which  the  increase  of  the  stock  was  made ;  and  the  draft 
for  $3,000  was  for  an  instalment  upon  the  mortgage  then  executed. 
The  plaintiff  had  placed  no  reliance  upon  the  supposed  paid-up  capi- 
tal of  the  company  on  the  increased  shares,  and,  therefore,  has  no 
cause  of  complaint  by  reason  of  their  subsequent  recall.  Had  a  new 
indebtedness  been  created  by  the  company  after  the  issue  of  the 
stock  and  before  its  recall,  a  different  question  would  have  arisen. 
The  creditor  in  that  case,  relying  on  the  faith  of  the  stock  being 
fully  paid,  might  have  insisted  upon  its  full  payment.  But  no  such 
new  indebtedness  was  created,  and  we  think,  therefore,  that  the 
stockholders  cannot  be  called  upon,  at  the  siiit  of  the  plaintiff,  to  pay 
in  the  amount  of  the  stock,  which,  though  issued,  was  soon  after- 
wards recalled  and  cancelled. 

Judgment  affirmed. 
VOL.  1.  — 54 
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riEST  NATIONAL  BANK  v.    GUSTIN  MINING   COMPANY. 

(42  Minn.  327    1890.) 

This  action  was  brought  in  the  district  court  for  Eice  County 
against  the  defendant  corporation  and  certain  of  its  stockholders  res- 
ident in  this  State,  and  was  tried  by  Buckham,  J.,  who  ordered 
judgment  against  the  corporation  for  the  amount  of  plaintiff's  claim 
(122,091.84),  but  in  favor  of  the  other  defendants.  The  plaintiff 
appeals  from  the  judgment. 

Mitchell,  J. :  — 

This  action  was  brought  upon  a  debt  of  the  defendant  company,  a 
corporation  organized  under  the  laws  of  Dakota  Territory,  and 
against  the  other  defendants,  citizens  of  this  State,  as  stockholders, 
to  obtain  judgment  against  the  company  for  the  amount  of  the  debt, 
and  against  the  other  defendants  for  the  respective  amounts  alleged 
to  be  due  and  unpaid  on  the  stock  held  by  them,  so  far  as  necessary 
to  satisfy  the  judgment  against  the  corporation.  To  dispose  of  cer- 
tain preliminary  questions  raised  by  the  defendants,  it  may  be  stated 
at  the  outset  that  it  is  elementary  law  that,  where  a  person  be- 
comes a  stockholder  in  a  corporation  organized  under  the  laws  of  a 
foreign  State,  he  must  be  held  to  contract  with  reference  to  all  of 
the  laws  of  the  State  under  which  the  corporation  is  organized  and 
which  enter  into  its  constitution,  and  the  extent  of  his  individual 
liability  as  a  shareholder  to  the  creditors  of  the  company  must  be 
determined  by  the  laws  of  that  State,  not  because  such  laws  are  in 
force  in  this  State,  but  because  he  has  voluntarily  agreed  to  the  terms 
of  the  company's  constitution.  It  is  equally  clear,  upon  both  princi- 
ple and  authority,  that  this  liability  may  be  enforced  by  creditors 
wherever  they  can  obtain  jurisdiction  of  the  necessary  parties.  This 
does  not  depend  upon  any  principle  of  comity,  but  upon  the  right  to 
enforce  in  another  jurisdiction  a  contract  validly  entered  into.  The 
remedy,  however,  does  not  enter  into  the  contract  itself ;  and  for  this 
reason  the  individual  liability  of  shareholders  can  only  be  enforced 
by  the  remedies  provided  by  the  laws  of  the  forum.  Hence  the 
question  of  the  liability  of  the  defendants'  shareholders  must  be  de- 
termined by  the  laws  of  Dakota,  and  that  of  remedy  by  the  laws  of 
Minnesota. 

That  the  remedy  resorted  to  by  plaintiff  in  this  case  is  a  proper 
one  is  well  settled.  Merchants'  Nat.  Bank  v.  Bailey  M'f'ff  Co.  (34 
Minn.  323 ;  25  N.  W.  Eep.  639).  Upon  the  trial  the  judge  consid- 
ered it  to  be  one  triable  by  the  court,  but,  on  his  own  motion,  sub- 
mitted a  specific  question  of  fact  to  a  jury ;  but  subsequently,  con- 
sidering the  verdict  as  immaterial,  he  proceeded  without  regard  to  it, 
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and  found  the  facts  upon  all  the  issues  in  the  case.  As  neither  party 
claims  anything  from  this  special  finding  of  the  jury,  and  as  there  is 
no  exception  which  raises  the  question  whether  the  action  was  triable 
by  the  court  or  by  a  jury,  the  whole  case  is  reduced  to  the  single 
question  whether  the  conclusions  of  law  are  justified  by  the  findings 
of  fact. 

'  Section 413  of  the  Civil  Code  of  Dakota  provides  that  "each  stock- 
holder of  a  corporation  is  individually  and  personally  liable  for  the 
debts  of  the  corporation  to  the  extent  of  the  amount  that  is  unpaid 
upon  the  stock  held  by  him."  This  is  but  declaratory  of  the  com- 
mon law. 

The  findings  of  fact,  so  far  as  here  material,  are,  in  substance,  as 
follows  :  Prior  to  November  13,  1886,  there  had  been  organized,  and 
were  at  that  date  in  existence,  under  the  laws  of  Dakota,  two  mining 
corporations,  viz.,  the  Gustin  Belt  Gold  Mining  Company,  and  the 
Minerva  Mining  Company,  of  the  latter  of  which  the  plaintiff,  a  na- 
tional banking  association  of  Deadwood,  Dak.,  was  a  creditor.  On 
the  date  named  the  defendant  corporation  was  organized  for  the  pur- 
pose and  with  intention  of  consolidating  the  other  two  companies, 
acquiring  their  property,  and  with  the  property  so  acquired  carry- 
ing on  a  general  mining  business.  "  At  the  time  of  the  organiza- 
tion of  the  defendant  company,  and  as  the  scheme  on  which  the 
same  was  based,  it  was  agreed  by  the  parties  so  incorporating,  and 
by  those  representing  and  having  authority  to  act  for  the  two  ex- 
isting companies,  that  all  the  mines  and  mining  property  of  such  two 
corporations  should,  upon  its  organization,  be  transferred  and  con- 
veyed to  the  new,  or  defendant  company,  and  constitute  its  entire 
capital  stock  and  resources  for  the  prosecution  of  its  enterprise,  and 
be  represented  in  such  organization  by  a  nominal  capital  stock  of 
$2,500,000,  divided  into  260,000  shares  of  $10  each,  which  should 
all  be  deemed  and  held  as  represented  by  the  properties  so  conveyed 
to  it;  that  50,000  of  said  shares  should  be  issued  to  the  former 
shareholders  of  each  of  the  two  old  companies,  and  the  remaining 
160,000  shares  belong  to  and  constitute  the  working  capital  of  the 
new  corporation,  and  be  sold  under  its  authority,  and  on  such  terms 
as  it  should  direct ;  and  the  proceeds  of  such  sales  constitute  a  fund 
to  pay  off  the  debts  on  the  properties,  and  develop  the  mines 
thereon,  and  be  used  generally  in  the  prosecution  of  the  business  of 
the  new  corporation,  for  the  benefit  of  all  its  stockholders.  That 
it  was  never  expected  or  intended  by  such  corporation,  or  by  those 
to  whom  its  stock  was  issued,  that  any  subscription  to  the  capital 
stock  of  the  new  company  should  ever  be  made,  or  that  any  capital 
stock  should  ever  be  taken,  or  any  capital  subscribed  for  or  paid  in, 
except  by  conveyance  to  it  of  the  mining  properties  referred  to,  and 
the  sale  of  the  stock  reserved  for  its  working  capital,  in  o  n 
market,  for  such  sum  as  could  be  obtained  therefor."  This  scheme 
was  carried  into  effect  by  the  conveyance  to  the  new  or  defendant 
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corporation  of  the  properties  of  the  two  old  corporations,  and  the 
issue  to  their  stockholders,  according  to  their  respective  holdings,  of 
100,000  shares  of  the  stock  of  the  new  company  (called  in  the  find- 
ings "  Old  Company  Stock  ")  as  paid-up  stock,  and  by  placing  the  re- 
maining 150,000  in  charge  of  the  board  of  directors,  to  be  by  them 
sold  in  the  open  market  for  such  price  per  share  (not  less  than  50 
cents)  as  could  be  obtained  therefor.  The  mining  properties  of  the 
two  old  companies  conveyed  to  the  new  company  were  not  worth  to 
exceed  f  60,000  cost,  and  were  at  the  time  of  this  scheme  of  consolida- 
tion considered  and  estimated  as  of  the  aggregate  value  of  $  100,000. 
The  new  and  defendant  company  assumed  payment  of  the  in- 
debtedness of  the  Minerva  Mining  Company  to  the  plaintiff,  which 
consented  to  a  novation  of  its  debt,  accepting  the  notes  of  the 
defendant  company  in  place  of  those  of  the  old  Minerva  Com- 
pany. This  is  the  claim  upon  which  this  action  is  brought.  The 
court  also  finds  "  that  the  payees  in  said  notes  named,  and  the  gen- 
eral managing  officer  of  the  plaintiff,  well  knew,  at  the  time  of  the 
execution  of  said  notes  and  of  their  indorsement  and  delivery  to  the 
plaintiff,  all  the  facts  hereinbefore  stated,  relating  to  the  organi- 
zation of  tlie  defendant  corporation  and  the  understanding  and 
plan  of  its  organization,  and  so  dealt  with  the  defendant  knowing 
such  matters,  and  were  parties  to  and  interested  in  the '  original 
scheme  of  the  incorporation  of  the  defendant  company  as  in  the  find- 
ings set  forth."  This  must  be  construed  as  meaning  that  the  "  gen- 
eral managing  officer  "  referred  to  is  the  person  who  transacted  the 
business  with  the  defendant  company  in  taking  these  notes,  and  of 
the  benefit  of  whose  action  in  that  regard  the  plaintiff  has  availed 
itself.     Notice  to  him  must  be  deemed  notice  to  the  plaintiff. 

Returning,  now,  to  the  subsequent  management  of  the  affairs  of 
the  defendant  company,  the  board  of  directors,  pursuant  to  the 
scheme  of  organization,  offered  for  sale  in  the  open  market  the 
150,000  shares  remaining  in  the  treasury,  as  fully-paid-up  stock,  and 
some  of  it  was  bought  as  such  by  the  other  defendants  in  good 
faith,  for  a  price  exceeding  its  fair  market  value  (but  not  exceeding 
one  dollar  per  share),  believing  it  to  be  fully-paid-up  stoc)-  This  is 
called  in  the  findings  "Treasury  Stock."  The  holders  of  the  old 
company  stock  also  placed  their  stock  in  the  market,  some  of  which 
the  defendants  also  bought,  under  like  circumstances  and  in  the  same 
belief.  In  March,  1887,  the  board  of  directors,  pursuant  to  a  reso- 
lution adopted  by  them,  distributed  pro  rata  among  the  individual 
shareholders  all  the  stock  remaining  unsold  in  the  treasury.  Of 
this  the  individual  defendants  received  their  respective  shares, 
for  which  they  paid  nothing.  This  is  called  in  the  findings 
"Pro  rate  Stock."  The  court  also  finds  that  none  of  such  de- 
fendants ever  contracted,  promised,  or  in  any  manner  agreed,  or 
intended  to  contract,  promise,  or  agree,  to  pay,  on  account  of  such 
stock,  any  other  or  different  or  greater  sum  or  consideration,  unless 


CHAP.  XVII.J        FIKST   NAT.    BANK   V.    GUSTIN   MINING   CO.  853 

the  law  would  impose  or  imply  such  promise,  contract,  or  agreement 
from  the  foregoing  facts.  The  holdings  of  the  defendants  consist, 
in  part,  of  old  company  stock,  in  part  of  treasury  stock,  and  ia  part 
of  pro  rate  stock. 

The  contention  of  the  plaintiff  is  that  the  defendant  shareholders 
are  individually  liable,  as  for  unpaid  stock  subscriptions,  for  amounts 
equal  to  the  amount  of  their  stock,  less  the  value  of  what  they  have 
actually  paid  therefor,  viz.,  nine  dollars  per  share  on  the  old  company 
and  treasury  stock,  for  which  they  paid  in  value  only  one  dollar  per 
share,  and  ten  dollars  per  share  on  the  pro  rate  stock,  for  which  they 
paid  nothing.  If  these  stockholders  were  indebted  to  the  corpora- 
tion for  unpaid  instalments  on  stock,  this  debt  would  be  an  asset  of 
the  corporation  which,  in  case  it  became  insolvent,  any  creditor 
might  always  enforce  for  the  purpose  of  satisfying  his  claim.  But 
it  is  very  clear  from  the  facts  that  the  defendant  company  has  no 
claim  against  the  defendant  stockholders.  They  owe  it  nothing.  As 
fcetween  them  and  it,  the  arrangement  by  which  this  stock  was  issued 
and  sold,  or  given  away,  as  fully-paid  stock,  is  entirely  valid.  But 
the  plaintiff  bases  its  claim  upon  the  familiar  doctrine  that  the  capi- 
tal stock  of  a  corporation  is  a  trust  fund  for  the  benefit  of  its  cred- 
itors, and  that,  if  shares  are  not  in  fact  paid  up,  an  arrangement  be- 
tween the  corporation  and  the  shareholders  that  they  shall  be  deemed 
paid  up,  although  valid  between  the  company  and  the  stockholder, 
will  be  ineffectual  as  to  creditors,  and  that  equity  will  hold  the 
shareholder  liable  for  the  amount  not  in  fact  paid  on  his  stock, 
to  the  extent  necessary  to  satisfy  the  demands  of  creditors.  We 
waive  consideration  of  the  question  (which  may,  at  least,  admit  of 
doubt)  whether  plaintiff's  complaint  is  sufficient  to  entitle  it  to  such 
relief.  See  Phelan  v.  Hazard  (5  Dill.  45);  Cook,  Stocks,  §  47 ;  Scovill 
V.  Thayer  (105  U.  S.  143). 

The  general  ptoposition  advanced  by  plaintiff  cannot  be  contro- 
verted, but  the  principle  upon  which  this  trust  in  favor  of  creditors 
rests  and  is  administered  must  not  be  overlooked.  The  whole  doc- 
trine that  the  capital  stock  of  corporations  is  a  trust  fund  for  the  pay- 
ment of  creditors  rests  upon  the  equitable  consideration  that  the  dis- 
tribution of  the  capital  among  stockholders  without  making  adequate 
provision  for  the  payment  of  debts,  or  the  issue  of  fictitiously  paid- 
up  stock,  is  a  fraud  upon  creditors  who  contract  with  the  corporation 
in  reliance  upon  its  capital  remaining  intact,  or  in  reliance  upon  the 
professed  capital  having  been  in  fact  paid  up  in  full.  But  when  the 
reason  for  the  rule  does  not  exist  the  rule  itself  ceases  to  apply. 
This  trust  does  not  arise  absolutely  in  every  case,  in  favor  of  every 
and  any  creditor.  It  is  not  true,  and  no  case  can  be  found  which 
holds,  that  it  is  in  the  power  of  a  creditor  in  every  and  all  cases,  as  a 
matter  of  right,  to  institute  an  inquiry  as  to  the  value  or  amount  of 
the  consideration  given  for  stock  issued  as  fully  paid  up,  any  more 
than  that  it  would  be  his  right,  in  any  and  every  case,  to  inquire  into 
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the  distribution  of  the  capital  among  the  shareholders.  It  is  only 
those  creditors  who  can  fairly  allege  that  they  have  relied,  or  whom 
the  law  presumes  to  have  relied,  upon  the  amount  of  capital  stock  of 
the  company,  who  have  a  right  to  make  such  inquiry,  or  in  whose 
favor  equity  will  impress  a  trust  upon  the  subscriptiou  to  the  stock, 
and  set  aside  a  fictitious  arrangement  for  its  payment.  For  example, 
to  distribute  the  capital  among  the  shareholders  without  provision 
for  paying  corporate  debts  would  be  a  fraud  on  existing  creditors, 
as  well  as  on  such  subsequent  creditors  as  deal  with  the  corporation 
in  reliance  upon  the  assumption  that  its  professed  capital  remains  in- 
tact. An  illustration  of  this  kind  is  to  be  found  in  the  very  first 
case  in  which  what  is  now  called  the  "  American  doctrine "  was  an- 
nounced by  Justice  Story.  We  refer  to  the  case  of  Wood  v.  Bummer 
(3  IVlason.  308),  where  a  banking  association  distributed  three-fourths 
of  its  capital  among  its  shareholders  without  providing  for  the  payment 
of  billholders,  and  the  court  impressed  a  trust  in  their  favor  upon  the 
capital  in  the  hands  of  the  shareholders.  So,  again,  where  corpora- 
tions have  organized  and  engaged  in  business,  with  a  certain  amount 
of  ostensible  and  professed  paid-up  capital,  but  which  was  not  in 
fact  paid  in,  there  are  numerous  cases  in  which  the  courts  have  set 
aside  the  arrangement  by  which  the  stock  was  called  "  paid-up,"  and 
impressed  a  trust  upon  the  subscription  of  the  shareholder  in  favor 
of  subsequent  creditors  who  relied  upon,  or  whom  the  law  would 
presume  to  have  relied  upon,  the  apparent  and  professed  amount  of 
capital.  To  this  class  belong  many  of  the  cases  cited  by  plaintiff, 
as,  for  example,  Sawyer  v.  Hoag  (17  Wall.  610);  Wetherbee  v.  Baker 
(35  N.  J.  Eq.  501). 

While  the  courts  have  not  always  had  occasion  to  state  the  lim- 
itations upon  the  doctrine  that  "  the  capital  is  a  tmst  fund  for  the 
benefit  of  creditors,''  yet  we  think' that  it  will  be  found  that  in  every 
case  where  they  have  impressed  a  trust  upon  the  subscription  of  the 
shareholders,  it  has  been  in  favor  of  creditors  becoming  such  after- 
wards, and  hence  fairly  to  be  presumed  as  relying  upon  the  amount 
of  capital  which  the  company  was  represented  as  having.  We  are 
referred  to  none,  and  have  found  none,  where  any  such  trust  has 
been  enforced  in  favor  of  creditors  who  have  dealt  with  the  corpo- 
ration with  full  knowledge  of  the  facts.  The  reason  is  apparent, 
for  in  such  cases  no  fraud,  actual  or  constructive,  has  been  com- 
mitted on  such  creditors.  If  a  corporation  issue  new  shares  after 
the  claim  of  a  creditor  arose,  it  is  clear  that  the  latter  could  not 
have  dealt  with  the  company  on  the  faith  of  any  capital  represented 
by  them.  Whatever  was  contributed  as  capital  in  respect  of  the  new 
shares  was  a  clear  gain  to  the  creditor's  security.  So,  too,  if  a  party 
deals  with  a  corporation  with  full  knowledge  of  the  fact  that  its  nom- 
inal paid-up  capital  has  not  in  fact  been  paid  for  in  money  or  prop- 
erty to  the  full  amount  of  its  par  value,  he  deals  solely  on  the  faith 
of  what  has  been  actually  paid  in,  and  has  no  equitable  right  bo  insist 
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ou  the  contribution  of  a  greater  amount  of  capital  by  the  share- 
holders than  the  coi-poration  itself  could  claim  as  part  of  its  assets. 
Coit  V.  Gold  Amalgamating  Oo.  (14  Fed.  Rep.  12,  same  case  119  U. 
S.  343,  7  Sup.  Ct.  Rep.  231).  This  doctrine  with  respect  to  trusts  has 
no  application  to  a  case  where  a  party,  like  the  plaintiff,  was  cog- 
nizant of  the  whole  arrangement  under  which  the  stock  of  the  de- 
fendant company  was  issued  and  of  what  was  paid  or  intended  to  be 
paid  for  it,  and  who  accepted  a  novation  of  its  debt  with  full  knowl- 
edge of  these  facts,  and  received  as  great  or  greater  security  for  it 
than  it  had  before.  To  hold  otherwise  would  be  to  perpetrate  a 
fraud  on  the  stockholders,  and  not  on  the  creditors. 

These  views  eifectually  dispose  of  the  question  of  the  liability  of 
the  defendants,  at  least  on  account  of  their  old  company  and  treasury 
stock.  We  think  it  also  logically  follows  from  what  we  have  said 
that  the  defendants  are  not  liable  to  the  plaintiff  upon  their 
"pro  rate"  stock  as  for  unpaid  stock  subscriptions.  This  stock  had 
not  been  issued  when  plaintiff's  debt  was  contracted.  It  could  not 
have  dealt  with  the  company  on  the  faith  of  any  capital  represented 
by  these  shares.  In  fact,  it  knew  that  no  such  capital  had  been  paid 
in,  unless  the  mining  properties  of  the  two- old  companies  can  be  con- 
sidered as  represented  in  part  by  them  ;  and  the  value  of  these  prop- 
erties remained  the  same,  and  they  were, equally  available  to  cred- 
itors, whether  represented  by  100,000  shares  or  250,000  shares  of 
stock.  Under  such  circumstances,  the  plaintiff  has  no  equitable  right 
to  insist  on  the  Contribution  of  a  greater  amount  of  capital  by  the 
holders  of  these  shares  than  the  corporation  itself  could  insist  on.  2 
Mor.  Priv.  Corp.  §§  832,  833. 

Judgment  affirmed. 


HANDLEY  v.   STUTZ. 

'(139  U.  S.  417.     1891.) 

This  was  a  bill  in  equity,  filed  by  Sebastian  Stutz,  of  Pittsburg, 
Pa.,  by  certain  other  persons  composing  the  firm  of  Ragon  Brothers, 
of  Evansville,  Indiana,  and  by  others  composing  the  firm  of  Louis 
Stix  &  Co.,  of  Cincinnati,  Ohio,  on  behalf  of  themselves  and  such 
other  creditors  of  the  Clifton  Coal  Company  as  should  come  in  and 
contribute  to  the  expenses  of  the  suit  against  the  Clifton  Coal  Com- 
pany and  certain  of  its  stockholders,  to  compel  an  assessment  upon 
certain  shares  of  stock  held  by  the  individual  defendants,  and  pay- 
jnent  of  the  same  as  a  trust  fund  for  the  satisfaction  of  the  debts  of 
the  company.  The  bill  averred  in  substance  that  the  Clifton  Coal 
Company  waS  incorporated  under  the  laws  of  the  State  of  Kentucky, 
in  July,  1883,  with  power  to  purchase,  lease,  and  operate  coal  mines 
in  the  State  of  Kentucky,  a  copy  of  the  articles  of  incorporation 
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being  annexed  to  the  bill ;  that  by  said  articles  the  capital  stock  of 
such  corporation  was  fixed  at  $120,000,  divided  into  shares  of  $100 
each,  with  power  to  increase  the  same  to  $200,000,  by  a  majority 
vote  of  the  stockholders ;  that  all  the  stock  was  then  taken  and  paid 
for  by  the  subscribers  in  some  manner  agreed  upon  between  them; 
that,  pursuant  to  the  authority  contained  in  the  articles  of  incor- 
poration, the  stockholders,  all  of  them  being  present  and  voting,  "  at 
a  meeting  duly  held  for  the  purpose  in  May,  1886,  unanimously 
resolved  and  ordered  that  the  capital  stock  of  said  company  be,  and 
in  fact  it  was,  then  increased  to  $200,000,  in  shares  of  $100  each, 
being  an  increase  of  800  shares  of  stock  of  said  company ; "  that  of 
the  800  shares  then  created,  the  defendant  Handley  subscribed  for 
86|  shares,  two  of  the  other  defendants  for  16  shares  each,  and  two 
others  for  75  shares  each,  certificates  of  which  were  issued  by  the 
company,  and  delivered  to,  and  received  by,  said  subscribers,  as 
they  were  respectively  entitled;  but  that  neither  one  of  them  ever 
paid  to  the  company  any  part  of  the  said  shares,  and  they  each, 
respectively,  owe  the  said  company  the  full  par  value  of  the  shares 
of  the  said  capital  stock  subscribed  for  and  issued  to  them. 

The  bill  also  averred  that  on  December  30,  1886,  it  having  been 
previously  resolved  to  issue  bonds  to  the  amount  of  $60,000,  and  to 
secure  the  payment  thereof  by  a  mortgage  upon  its  property,  and 
said  mortgage  having  been  executed  to  trustees  and  recorded,  a  con- 
tract was  executed  and  delivered  to  the  company  by  certain  others 
of  the  defendants,  whose  names  were  subscribed  thereto,  in  the  fol- 
lowing terms :  "  We,  the  undersigned,  subscribe  for  the  amount  set 
opposite  our  names,  respectively,  to  bonds  of  the  Clifton  Coal  Com- 
pany, aggregating  $50,000.  It  is  agreed  that  $50,000  capital  stock 
be  distributed  pro  rata  among  the  subscribers  to  the  above  bonds  ;" 
that  several  of  the  defendants  subscribed  to  this  contract,  and  agreed 
to  take  bonds  in  different  amounts;  that  said  subscribers  paid  the 
coal  company  for  the  bonds,  and  that  with  the  money  thus  received, 
to  the  extent  of  $30,000,  the  company  paid  its  debts  to  certain  of 
its  officers  and  managers,  who  had  become  liable  by  indorsement  for 
the  company,  and  that  nothing  was  or  ever  had  been  paid  for  or 
upon  any  of  the  shares  of  capital  stock  thus  subscribed  for,  and  to  be 
distributed  among  them;  that  is  to  say,  $50,000  of  said  capital  stock, 
equivalent  to  600  shares  thereof,  was  in  fact  subscribed  for  and  dis- 
tributed among  certain  of  the  defendants,  to  whom,  in  May,  1887, 
there  were  issued  and  received  by  them  respectively  certificates  for 
shares. 

The  bill  further  averred  that  the  plaintiffs  were  judgment  creditors 
of  the  company,  by  judgments  obtained  in  the  courts  of  Kentucky; 
that  their  debts  were  created  before  all  of  the  capital  stock  of  said 
company  was  paid  in;  and  that  all  of  said  $80,000  increase  of  the 
capital  stock,  and  each  and  all  of  the  amounts  due  to  the  company 
for  any  part  of  its  capital  stock,  constituted  a  trust  fund  for  their 
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benefit,  which  they  were  entitled  to  have  administered  in  a  court  of 
equity  to  the  satisfaction  of  their  said  debts,  the  company  being 
insolvent. 

It  further  appeared  from  the  testimony  that  the  company  was 
organized  soon  after  its  articles  of  incorporation  were  filed;  that  its 
chief  office  was  at  Mannington,  Kentucky;  and  that  it  began  busi- 
ness at  once  and  made  large  outlays  and  expenditures  for  machinery, 
buildings,  materials,  and  labor.  In  the  early  part  of  the  year  1886, 
tlie  company  was  led  to  believe  that  its  coal  would  coke,  and,  there- 
fore, its  products  could  be  profitably  extended  from  grate  and  steam 
purposes  to  iron-making  coke.  To  embark  in  the  manufacture  of 
coke,  however,  money  was  needed,  and  a  meeting  of  the  stockholders 
was  lield  March  31,  1886,  at  which  a  resolution  was  passed,  reciting 
that  $50,000  was  needed  with  which  to  erect  coke  ovens,  buildings, 
improvements,  etc.,  to  further  develop  the  property,  and  it  was  unan- 
imously resolved  to  issue  $50,000  of  bonds  of  the  company,  in  sums 
of  $1,000  each,  due  thirty  years  from  April  1,  with  6  per  cent  inter- 
est, and  secured  by  a  trust  mortgage  upon  the  property  of  the  com- 
pany, and  the  president  was  authorized  to  dispose  of  such  bonds  as 
in  his  discretion  seemed  best.  The  mortgage  was  executed  to  the 
designated  trustee  and  recorded.  It  was  found,  however,  that  the 
bonds  could  not  be  sold,  and  to  meet  the  demands  upon  the  company 
for  money,  it  borrowed  a  large  amount  upon  its  notes,  indorsed  by 
its  directors  and  stockholders,  and  to  secure  the  lenders  and  in- 
dorsers,  the  $50,000  of  bonds  were  deposited  in  two  banks  in  Nash- 
ville, Tennessee,  as  additional  collateral  security  for  .the  loans. 
Pinding,  that  no  one  would  purchase  the  bonds,  and  being  advised 
that  in  order  to  effect  their  sale  it  would  be  better  to  add  an  equal 
amount  of  stock  to  the  bonds,  and  propose  to  the  purchasers  of  such 
bonds  to  give  as  a  gratuity  $1,000  of  stock  with  each  $1,000  bond,  a 
meeting  of  the  stockholders  of  the  company  was  held  at  Nashville, 
May  31,  1886,  at  which  all  the  stockholders  were  present  in  person 
or  by  proxy,  although  without  any  call  or  previous  notice,  and  "  it 
was  unanimously  resolved  that  the  capital  stock  of  the  company  be 
increased  to  $200,000,  as  authorized  by  the  charter."  This  resolu- 
tion was  not  then  entered  upon  the  records  of  the  corporation,  but 
was  formulated  in  the  shape  of  a  pencil  memorandum,  and  adopted 
unanimously,  although  no  vote  appeared  to  have  been  taken,  and  no 
formal  record  was  made  of  the  meeting  until  the  summer  of  1888. 
No  notice  of  such  change  in  the  amount  of  its  capital  stock  was 
recorded  or  published,  as  required  by  the  laws  of  Kentucky.  The 
subscribers  to  the  bonds  subsequently  executed  the  agreement  set 
forth  in  the  bill,  and  bonds  to  the  amount  of  $45,000  were  delivered 
to  the  subscribers  with  equal  amounts  of  certificates  of  "  paid  up " 
stock,  the  receipts  reciting  that  it  "was  issued  with  bonds  for  the 
same  amount,  as  per  agreement."  The  certificates  on  their  face  re- 
cited tha.t  the  shares  of  stock  were  fully  paid  up  "  and  were  non- 


858  HANDLEY   V.   STDT2.  [CHAP.  XVII. 

assessable,"  or  language  to  that  effect.  Five  thousand  dollars  of  the 
bonds  were  left  in  one  of  the  national  banks  at  Nashville  as  collateral 
security  for  a  loan  to  the  company,  no  one  having  subscribed  for  them. 
The  remaining  f  30, 000  shares  of  increased  stock,  which  were  not 
needed  to  secure  the  subscribers  to  the  bonds,  appeared  to  have  been 
distributed  pro  rata  among  the  old  stockholders.  In  th«  latter  part 
of  18S7,  and  in  the  early  part  of  the  following  year,  plaintiffs  ob- 
tained judgments  against  the  company,  which  were  unsatisfied,  and 
in  September,  1887,  by  an  order  of  the  Circuit  Court  of  Hopkins 
County,  Kentucky,  the  entire  property  of  the  company  was  placed 
in  the  hands  of  a  receiver,  and  its  operations  stopped. 

On  February  8,  1889,  this  bill  was  filed  against  the  coal  com- 
pany, and  the  holders  of  this  increased  stock,  to  compel  payment 
therefor,  and  to  recover  the  amounts  of  the  judgments  against  the 
company.  The  court  dismissed  the  bill  as  to  three  of  the  defend- 
ants not  served  with  process,  and  as  to  the  rest  held  them  liable 
to  all  the  creditors  of  the  company  whose  debts  originated  after 
the  alleged  increase  of  stock,  and  fixed  May,  1886,  as  the  date  of 
such  increase.  As  to  debts  contracted  prior  to  that  date,  they 
were  excluded  because,  as  between  the  company  and  the  stock- 
holders, the  latter  held  such  stock  properly,  and  without  liability 
to  the  company,  and  all  creditors  who  dealt  with  the  company  prior 
to  such  increase,  and  not  upon  the ''faith  of  such  stock,  had  no 
equity  to  demand  more  than  the  company  itself  could.  Five  of  the 
defendants  against  whom  decrees  were  rendered  in  excess  of  $5,000 
appealed  to  this  court,  and  the  Circuit  Court  suspended  the  execu- 
tion of  the  decree  as  to  those  who  could  not  appeal,  until  this  court 
should  determine  the  rights  of  the  appellants.  The  opinion  of  the 
Circuit  Court  is  reported  in  41  Fed.  Rep.  631. 

Me.  Justice  Beown  delivered  the  opinion  of  the  court :  — 
1.  Although  the  resolution  of  May  31,  1886,  increasing  the  stock 
of  the  company  from  $120,000,  to  $200,000  was  not  formally  entered 
at  that  time  upon  the  books  of  the  company,  and  nothing  but  a 
pencil  memorandum  was  then  made  of  the  proceedings  of  the  meet- 
ing, no  objection  can  be  taken  to  its  validity  by  reason  of  such  omis- 
sion. The  testimony  shows  clearly  what  took  place  at  this  meeting. 
It  appears  from  the  memorandum  made  by  Mr.  Allen,  the  acting 
secretary,  to  have  been  "unanimously  resolved  that  the  capital  stock 
of  the  company  be  increased  to  $200,000  as  authorized  by  the  char- 
ter, the  purposes  for  which  said  stock  is  issued  being  the  better- 
ment of  the  present  plant,  and  the  construction  of  a  new  plant  for ' 
coking  purposes."  This  resolution  was  subsequently,  and  in  1888, 
when  the  omission  to  record  the  same  appears  to  have  been  first  dis- 
covered, formally  entered  upon  the  minute  book  of  the  corporation. 
The  failure  to  enter  this  resolution  at  the  time  it  was  adopted  did 
not  affect  its  validity,  as  most  corporate  acts  can  be  proved  as  well 
by  parol  as  by  written  entries.     Moss  v.  Averell  (10  N.  Y.  449). 
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2.  Nor  were  the  proceedings  of  such  meeting  any  less  binding 
upon  those  participating  in  it  by  reason  of  the  fact  that  it  was  held 
without  call  or  notice,  and  outside  of  the  boundaries  of  the  State 
under  the  laws  of  which  the  company  was  incorporated.  By  an  act 
of  the  Legislature  of  Kentucky  of  March  3,  1876,  General  Statutes, 
page  769,  "all  elections  for  directors  and  other  officers,  by  private 
corporations,  etc.  shall  be  held  within  the  territorial  limits  of  the 
State  of  Kentucky.  .  .  .  Any  such  elections  held  outside  of  Kentucky 
shall  be  void."  Beyond  the  election  of  officers,  however,  there  is  no 
statutory  restriction- of  corporate  action  to  the  limits  of  the  State,  and 
in  the  absence  of  such  inhibition  the  proceedings  of  such  meeting 
would,  within  the  rule  laid  down  by  this  court  in  Galveston  Rail- 
road V.  Cowdrey  (11  Wall.  459),  with  regard  to  directors'  meetings^ 
be  binding  upon  all  those  participating  in  it,  as  well  as  upon  those 
acting  upon  the  faith  of  its  validity,  or  receiving  stock  authorized 
to  be  issued  at  such  meeting.  It  is  true  there  are  cases  holding  that 
stockholders'  meetings  cannot  be  legally  held  outside  of  the  home 
State  of  the  corporation,  but  the  question  has  generally  arisen  where 
a  majority  present  at  such  meeting  had  attempted  by  their  action 
to  bind  a  dissenting  minority,  or  had  taken  action  prejudicial  to 
the  rights  of  third  persons.  Otnishy  v.  Vermont  Copper  Mining  Co. 
(56  N.  Y.  623) ;  Hilles  v.  Parrish  (14  N.  J.  Eq.  (1  McCarter)  380)-. 
Indeed,  so  far  as  we  know,  the  authorities  are  uniform  to  the  effect 
that  the  action  taken  at  such  meetings  is  binding  upon  those  who 
participate  in  or  take  the  benefit  of  them.  Heath  v.  Silverthorn  Lead 
Mining  Co.  (39  Wisconsin,  146).  In  this  case  the  meeting  was  at- 
tended by  all  the  stockholders  but  two,  who  were  represented  by 
proxy,  the  vote  increasing  the  stock  was  unanimous,  and  it  does  not 
lie  in  the  mouth  of  those  who  participated  in  this  act,  or  received 
the  stock  voted  at  this  meeting,  to  question  its  validity. 

3.  It  is  further  claimed  that  this  issue  of  stock  was  invalid  by 
reason  of  the  fact  that  there  was  no  amendment  of  the  charter 
authorizing  such  increase  ever  recorded  or  published,  as  required 
by  the  law  of  Kentucky.  The  proceeding  for  the  organization  of 
incorporated  companies  is  found  in  chapter  66  of  the  General  Stat- 
utes of  Kentucky,  the  fifth  section  of  which  requires  a  notice  to  be 
published  for  at  least  four  weeks  in  some  newspaper  as  convenient 
as  practicable  to  the  principal  place  of  business,  specifying  several 
particulars,  among  which  is  the  amount  of  capital  stock  authorized, 
and  the  times  when,  and  the  conditions  upon  which,  it  is  to  be  f)aid 
in.  Section  six  is  as  follows:  "The  corporation  may  commence 
business  as  soon  as  the  articles  are  filed  for  record  in  the  office  of 
the  county  court  clerk,  and  their  acts  shall  be  valid  if  the  publication 
m  a  newspaper  is  made,  and  the  copy  filed  in  the  office  of  the  Secretary 
of  State,  when  such  filing  is  necessary,  within  three  months  from 
such  filing  in  the  clerk's  office.  No  change  in  any  of  the  foregoing 
particulars   shall  be  valid,  unless   recorded  and  published  as  the 
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original  articles  are  required  to  be;  nor  shall  any  change  be  made 
at  any  time  or  in  any  manner  which  would  be  inconsistent  with  the 
provisions  of  this  act."  Reliance  is  placed  upon  the  final  clause  of 
this  section,  for  tlie  position  assumed  by  the  defendants,  that  the 
increase  in  the  capital  stock,  never  having  been  recorded  or  pub- 
lished as  required  by  this  clause,  was  void,  and  the  case  of  Scovill 
V.  Thaijer  (105  U.  S.  143)  is  cited  in  support  of  this  contention. 
That  was  also  an  action  to  recover  unpaid  assessments  upon  stock. 
The  statutes  of  Kansas  provided  that  any  corporation  might  increase 
its  capital  stock  to  any  amount,  not  exceeding  double  the  amount  of 
its  authorized  capital.  The  corporation  in  question  had  increased  its 
capital  stock,  as  it  was  authorized  to  do,  by  doubling  it,  and  it  sub- 
sequently increased  it  by  doubling  it  again,  thus  quadrupling  the 
original  amount,  the  defendant  in  the  case  having  attended  by 
proxy  the  meeting  at  which  such  illegal  increase  was  voted,  and 
received  a  quantity  of  the  stock  thus  issued.  It  was  held  that  such 
increase  was  ultra  vires  and  void,  and  that  the  defendant  was  not 
estopped  from  denying  the  validity  of  the  over-issue,  or  his  obliga- 
tion to  pay  for  it. 

In  the  case  under  consideration,  however,  the  articles  of  incor- 
poration did  provide  that  the  capital  stock  should  be  $120,000,  with 
power  to  increase  to  $200,000  by  a  majority  vote  of  the  stockholders, 
and  there  was  no  statutory  inhibition,  as  in  Kansas,  against  any  such 
increase  as  it  might  be  thought  advisable  to  make.  Here,  then,  was 
the  power  to  increase  the  capital  stock  to  the  precise  amount  fixed 
by  the  stockholders,  at  their  meeting  at  Nashville,  and  the  defect 
was  merely  in  the  failure  to  record  and  publish  such  change,  as 
required  by  section  six  of  the  statute  in  question. 

It  is  insisted  by  the  appellees,  that  the  learned  judge  of  the  Circuit 
Court  so  held  that  the  failure  to  record  and  publish  this  increase  of 
the  capital  stock,  which  was  in  fact,  if  not  in  name,  an  amendment 
to  the  original  articles,  which  had  fixed  the  capital  stock  at  $120,000, 
was  a  mere  irregularity  and  informality  in  the  proceedings  to  effect 
the  increase ;  such  a  one,  as  was  said  by  this  court,  in  Chubb  v.  Upton 
(95  U.  S.  665,  667),  to  constitute  no  defence  to  a  subscriber  to  such 
increased  stock.  In  that  case  it  appeared  only  that  objection  was 
made  to  the  proceedings  by  which  the  company  increased  its  stock, 
on  the  ground  of  irregularity  and  informality  in  the  papers  filed  in 
the  public  offices;  and  it  was  held  that  one  who  contracted  with  an 
acting  corporation,  by  purchasing  stock  in  the  same,  could  not  de- 
fend himself  against  a  claim  upon  such  contract,  in  a  suit  by  the 
corporation,  by  urging  the  illegality  of  its  organization.  In  Veeder 
Y.  Mudgett  (95  N.  Y.  295,  310),  which  was  also  an  action  by  direc- 
tors against  the  stockholders  of  a  corporation  to  enforce  the  liability 
imposed  upon  them  because  of  an  alleged  failure  to  pay  in  the  full 
amount  of  the  capital  stock,  it  appeared  that  the  meeting  at  which 
the  increased  stock  was  voted  was  not  formally  called,  nor  was  a 
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certificate  of  the  increase  of  capital  made  and  filed  as  prescribed  by 
the  State  statute.  The  stock  was,  however,  all  issued  to  stock- 
holders who  voted  for  the  increase.  These  holders  subsequently  re- 
ceived dividends  thereon,  voted  at  stockholders'  meetings  and  in  all 
respects  were  treated  and  acted  as  stockholders.  The  court  held 
the  attempted  increase  illegal,  but  that  the  defendant  stockholders, 
as  against  the  creditors  of  the  company,  by  accepting  their  propor- 
tioi^  of  the  increased  stock,  by  voting  for  its  increase,  by  taking 
dividends  upon  it,  and  by  holding  it  out  to  those  dealing  with  the 
company  as  an  actual  component  of  its  capital,  were  estopped  from 
denying  the  validity  of  the  increase.  It  was  argued  in  that  case, 
as  it  is  in  this,  that  an  act  absolutely  and  wholly  void,  because 
incapable  of  being  performed,  could  not  be  made  valid  by  estoppel. 
But  this  was  held  to  be  true  only  where  there  was  an  entire  lack  of 
power  to  do  the  act  so  brought  in  question,  and  the  case  of  Scovill 
V.  Thayer  was  cited.  "But  where,"  says  the  court,  "as  in  the 
present  case,  the  abstract  power  did  exist,  and  there  was  a  way  in 
which  the  increase  could  lawfully  be  made,  and  the  creditors  could, 
without  fault,  believe  that  the  increase  had  been  lawfully  effected, 
and  the  necessary  steps  had  been  taken,  there  the  doctrine  of  estoppel 
may  apply,  and  the  increased  stock  be  deemed  valid  as  against  the 
creditors  who  have  acted  upon  the  faith  of  such  increase." 

It  is  true  that  in  neither  of  those  cases  was  the  court  embar- 
rassed by  a  statute  declaring  that  certain  conditions  must  be 
observed  or  the  increase  would  not  be  valid.  But  we  think  that 
the  clause  of  section  6,  upon  which  reliance  is  placed,  must  be 
read  in  connection  with  section  18  of  the  same  act,  which  provides 
that  "no  persons  acting  as  a  corporation  under  the  provisions  of 
this  act  shall  be  permitted  to  set  up  or  rely  upon  the  want  of  legal 
organization  as  a  defence  to  an  action  brought  against  them  as  a 
corporation;  nor  shall  any  person  who  may  be  sued  on  a  contract 
made  with  such  corporation,  or  sued  for  an  injury  done  to  its  prop- 
-  erty,  or  for  a  wrong  done  to  its  interests,  be  permitted  to  rely  upon 
such  want  of  legal  organization  in  his  defence."  It  is  true  that 
this  section  seems  to  apply  rather  to  a  want  of  an  original  legal 
organization  of  the  company;  but  we  think  it  should  be  regarded  as 
applying  as  well  to  amendments  to  such  organization,  and  that  no  de- 
fence connected  with  the  original  organization,  which  a  party  contract- 
ing with  the  corporation  would  be  disqualified  to  set  up,  can  be  made 
available  in  connection  with  an  amendment  to  the  original  articles. 

So  far  as  the  question  of  liability  to  the  proposed  assessments  is 
concerned,  these  defendants,  with  respect  to  their  relations  to  this 
corporation,  are  divisible  into  two  distinct  classes:  First,  those  of 
the  original  stockholders  who  received  the  $30,000  increased  stock 
as  a  gift;  second,  those  who  subscribed  to  the  $60,000  bonds,  and 
received  an  equal  amount  of  stock,  as  a  bonus  or  inducement  to 
make  the  subscription. 
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4.  With  regard  to  the  first  class,  namely,  the  original  stock- 
holders, who  voted  for  this  increase  of  800  shares,  and  then  dis- 
tributed among  themselves  300  of  those  shares,  without  the  shadow 
of  right  or  consideration,  it  is  difficult  to  see  why  they  should  not 
be  called  upon  to  respond  for  their  value.  The  only  claim  made 
upon  their  behalf  is  that  they  never  agreed  to  contribute  or  pay  for 
the  same;  that  the  stock  was  expressly  declared  to  be  "fully  paid" 
and  "free  from  all  claims  or  demands  upon  the  part  of  the  cc#m- 
pany;  "  that  there  was  no  evidence  that  the  creditors  of  the  company 
knew  of,  or  relied  upon,  this  increase,  in  their  dealings  with  the 
company;  and  that  they  had  a  right  to  return  and  surrender  the 
same,  which  they  offered  to  do.  There  is  no  reason  to  suppose 
that  these  stockholders  did  not  act  in  good  faith,  and  in  the  belief 
that  they  were  entitled  to  this  stock.  The  fact  that  they  did  not 
subscribe  for  it  or  agree  to  take  it  until  the  receipt  of  the  certifi- 
cates, is  immaterial,  as  the  acceptance  of  the  certificates  is  sufficient 
evidence  of  an  agreement  to  pay  their  par  value.  Sanger  v.  Upton 
(91  U.  S.  56,  64) ;  Chubb  v.  Upton  (95  U.  S.  665) ;  Brigham  v.  Mead 
(10  Allen,  24.-i). 

Ever  since  the  case  of  Sawyer  v.  Hoag  (17  Wall.  610),  it  has  been 
the  settled  doctrine  of  this  court  that  the  capital  stock  of  an  insol- 
vent corporation  is  a  trust  fund  for  the  payment  of  its  debts;  that 
the  law  implies  a  promise  by  the  original  subscribers  of  stock  who 
did  not  pay  for  it  in  money  or  other  property  to  pay  for  the  same 
when  called  upon  by  creditors;  and  that  a  contract  between  them- 
selves and  the  corporation,  that  the  stock  shall  be  treated  as  fully 
paid  and  non-assessable,  or  otherwise  limiting  their  liability  there- 
for, is  void  as  against  creditors.  The  decisions  of  this  court  upon 
this  subject  have  been  frequent  and  uniform,  and  no  relaxation  of 
the  general  principle  has  been  admitted.  Upton  v.  Tribilcoch  (91 
U.  S.  45);  Sanger  v.  Upton  (91  \J.  S.  56);  Webster  v.  Upton  (91  TJ. 
S.  65) ;  Chubb  v.  Upton  (95  U.  S.  665) ;  Pullman  v.  Upton  (96  U.  S. 
328) ;  County  of  Morgan  v.  Allen  (103  U.  S.  498) ;  Hawkins  v.  Glenn 
(131  U.  S.  319);  Graham  v.  Railroad  Co.  (102  U.  S.  148,  161); 
Richardson  v.  Green  (134  U.  S.  30). 

It  is  simply  in  affirmance  of  this  general  principle  that  section 
14,  chapter  56,  of  the  General  Statutes  of  Kentucky  declares  that 
nothing  in  the  act  conferring  corporate  franchises,  or  permitting  the 
organization  of  corporations,  "shall  exempt  the  stockholders  of  any 
corporation  from  individual  liability  to  the  amount  of  the  impaid 
instalments  on  stock  owned  by  them."  If  the  corporation  has  no 
right,  as  against  creditors,  to  sell  or  dispose  of  this  stock  with  an 
agreement  that  no  further  assessment  shall  be  made  upon  it,  much 
less  has  it  the  right  to  give  it  away,  or  distribute  it  among  share- 
holders, without  receiving  a  fair  equivalent  therefor,  and  thereby 
induce  the  public  to  deal  with  it  upon  the  credit  of  such  shares,  as 
representing  the  assets  of  the  corporation.      Union  Mut.  Life  Ins.  Co. 
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V.  Frear  Stone  Mfg.  Co.  (97  Illinois,  637).  The  stock  of  a,  corpora- 
tion is  supposed  to  stand  in  the  place  of  actual  property  of  substan- 
tial value,  and  as  being  a  convenient  method  of  representing  the 
interest  of  each  stockholder  in  such  property,  and  to  the  extent  to 
which  it  fails  to  represent  such  value  it  is  either  a  deception  and 
fraud  upon  the  public,  or  an  evidence  that  the  original  value  of  the 
corporate  property  has  become  depreciated.  The  market  value  of 
such  shares  rises  with  an  increase  in  the  value  of  the  corporate  assets, 
and  falls  in  case  of  loss  or  misfortune,  whereby  the  value  of  such 
assets  is  impaired.  And  the  increase  of  value  of  such  stock  is  taken 
to  represent  either  an  appreciation  in  value  of  the  company's  prop- 
erty beyond  the  par  value  of  the  original  shares,  or  so  much  money 
paid  to  the  corporation  as  is  represented  by  such  shares.  If  it  be 
once  admitted  that  a  corporation  may  issue  stock  without  receiving 
a  consideration  therefor,  and  where  it  does  not  represent  actual  or 
substituted  value  in  corporate  assets,  there  is  apparently  no  limit  to 
the  extent  to  which  the  original  stock  may  be  "  watered, "  except  the 
caprice  of  the  stockholders.  While  an  agreement  that  the  sub- 
scribers or  holders  of  stock  shall  never  be  called  upon  to  pay  for 
the  same  may  be  good  as  against  the  corporation  itself,  it  has  been 
uniformly  held  by  this  court  not  to  be  binding  upon  its  creditors. 

5.  Somewhat  different  considerations  apply  to  those  who  sub- 
scribed for  the  bonds  of  the  company,  with  the  understanding  that 
they  were  to  receive  an  amount  of  stock  equal  to  the  bonds  as  an 
additional  inducement  to  their  subscription.  The  facts  connected 
with  this  transaction  are  substantially  as  follows :  Some  three  years 
after  the  company  was  organized  it  became  apparent  that  the  enter- 
prise, as  originally  contemplated,  namely,  the  mining  and  selling  of 
ooal  for  steam  and  domestic  purposes,  was  not  likely  to  be  a  success, 
owing  to  the  inferior  character  of  the  product;  and  the  only  hope 
of  the  company  lay  in  the  manufacture  of  the  coal  into  an  iron- 
making  coke,  that  is,  a  coke  containing  a  percentage  of  sulphur  low 
enough  to  admit  of  the  manufacture  of  merchantable  pig-iron.  To 
embark  in  this,  however,  money  was  needed,  and  as  the  stock  of  the 
company  was  not  worth  more  than  60  cents  on  the  dollar,  it  was  evi- 
dent this  could  not  be  effected  simply  by  the  issue  of  new  stock.  It 
was  proposed  at  the  meeting  in  March  that  money  should  be  raised  by 
the  issue  of  $60,000  of  bonds,  with  which  to  add  the  requisite  struc- 
tures to  the  plant.  But  it  was  soon  evident  that  the  bonds  could  not 
be  negotiated  without  the  stock,  and,  acting  upon  the  suggestion  of  a 
ZsTashville  banker,  it  was  resolved  at  the  meeting  in  May  that  the 
stock  should  be  increased  800  shares,  600  of  which  should  be  turned 
over  to  the  subscribers  to  the  bonds,  as  a  bonus  or  an  additional 
consideration.  The  evidence  is  uncontradicted  that  the  bonds  could 
not  have  been  negotiated  without  the  stock;  that  they  were  both 
sold  as  a  whole;  that  the  transaction  was  in  good  faith,  and,  con- 
sidering the  risk  that  was  taken  by  the  subscribers,  the  price  paid 
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for  the  stock  and  bonds  was  fair  and  reasonable.  Tlie  directors  ap- 
pear to  have  done  all  in  their  power  to  obtain  the  best  possible 
terms,  and  there  is  no  imputation  of  unfair  dealing  on  the  part  of 
any  one  connected  with  the  transaction.  At  that  time  the  mines  and 
property  of  the  company  were  in  good  condition,  and  the  prospects 
of  success  were  fair. 

The  case  then  resolves  itself  into  the  question  whether  an  active 
corporation,  or,  as  it  is  called  in  some  cases,  a  "going  concern,"  find- 
ing its  original  capital  impaired  by  loss  or  misfortune,  may  not,  for 
the  purpose  of  recuperating  itself  and  providing  new  conditions 
for  the  successful  prosecution  of  its  business,  issue  new  stock,  put 
it  upon  the  market,  and  sell  it  for  the  best  price  that  can  be  obtained. 
The  question  has  never  been  directly  raised  before  in  this  court,  and 
we  are  not,  consequently,  embarrassed  by  any  previotis  decisions  on 
the  point.  In  the  Upton  Cases,  arising  out  of  the  failure  of  the 
Great  Western  Insurance  Company;  in  Hatch  v.  Dana  (101  U.  S, 
205),  and  in  Hawldns  v.  Gl  nn  (131  U.  S.  319),  the  defendants  were 
either  original  subscribers  to  the  increased  stock,  at  a  price  far 
below  its  par  value,  or  transferees  of  such  subscribers;  and  the 
stock  was  issued,  not  as  in  this  case  to  purchase  property  or  raise 
money  to  add  to  the  plant,  and  facilitate  the  operations  of  the  com- 
pany, but  simply  to  increase  its  original  stock  in  order  to  carry  on  a 
larger  business,  and  the  stock  thus  issued  was  treated  as  if  it  formed 
a  part  of  the  original  capital.  In  County  of  Morgan  v.  Allen  ( 103 
U.  S.  498),  the  same  principle  was  applied  to  a  subscription  by  a 
county  to  the  capital  stock  of  a  railroad  company,  for  which  it  had 
issued  its  bonds,  although  such  bonds  had  been  surrendered  to  the 
county  with  the  consent  of  certain  of  its  creditors. 

To  say  that  a  corporation  may  not,  under  the  circumstances 
above  indicated,  put  its  stock  upon  the  market  and  sell  it  to  the 
highest  bidder,  is  practically  to  declare  that  a  corporation  can  never 
increase  its  capital  by  a  sale  of  shares,  if  the  original  stock  has 
fallen  below  par.  The  wholesome  doctrine,  so  many  times  enforced 
by  this  court,  that  the  capital  stock  of  an  insolvent  corporation  is  a 
trust  fund  for  the  payment  of  its  debts,  rests  upon  the  idea  that  the 
creditors  hav^  a  right  to  rely  upon  the  fact  that  the  subscribers  to 
such  stock  have  put  into  the  treasury  of  the  corporation,  in  some 
form,  the  amount  represented  by  it;  but  it  does  not  follow  that  every 
creditor  has  a  right  to  trace  each  share  of  stock  issued  by  such  cor- 
poration, and  inquire  whether  its  holder,  or  the  person  of  whom  he 
purchased,  has  paid  its  par  value  for  it.  It  frequently  happens  that 
corporations,  as  well  as  individuals,  find  it  necessary  to  increase 
their  capital  in  order  to  raise  money  to  prosecute  their  business  suc- 
cessfully, and  one  of  the  most  frequent  methods  resorted  to  is  that 
of  issuing  new  shares  of  stock  and  putting  them  upon  the  market 
for  the  best  price  that  can  be  obtained;  and  so  long  as  the  transac- 
tion is  bona  fide,  and  not  a  mere  cover  for  "  watering"  the  stock,  and 
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the  consideration  obtained  represents  the  actual  value  of  such  stock, 
the  courts  have  shown  no  disposition  to  disturb  it.  Of  course  no  one 
would  take  stock  so  issued  at  a  greater  price  than  the  original  stock 
could  be  purchased  for,  and  hence  the  ability  to  negotiate  the  stock 
and  to  raise  the  money  must  depend  upon  the  fact  whether  the  pur- 
chaser shall  or  shall  not  be  called  upon  to  respond  for  its  par  value. 
While,  as  before  observed,  the  precise  question  has  never  been 
raised  in  this  court,  there  are  numerous  decisions  to  the  effect 
that  the  general  rule  that  holders  of  stock,  in  favor  of  creditors, 
must  respond  for  its  par  value,  is  subject  to  exceptions  where  the 
transaction  is  not  a  mere  cover  for  an  illegal  increase. 

Thus  iu  New  Albany  v.  Burke  (11  Wall.  96),  a  city  subscribed  to 
the  stock  of  a  railroad,  and  issued  bonds  for  a  part  of  the  subscrip- 
tion, agreeing  to  issue  them  for  the  rest  of  it,  when  the  road  should 
be  built  to  a  certain  point.-  The  road  relied  mainly  upon  these 
bonds  to  raise  the  necessary  money.  The  validity  of  the  bonds 
being  denied  by  taxpayers,  who  had  filed  bills  to  enjoin  the  raising 
of  a  tax  to  pay  the  interest,  their  value  in  the  market  was  largely 
impaired,  and  it  was  found  they  could  not  be  sold  without  a  sacri- 
fice. Under  these  circumstances  the  company  applied  to  the  city 
to  pay  a  certain  sum  which  had  been  borrowed  by  the  road  upon  the 
pledge  of  the  bonds  already  issued,  with  sundry  other  moneys,  and 
in  consideration  thereof  the  city  obtained  from  the  company  a  large 
number  of  bonds  which  had  not  been  negotiated,  and  a  cancellation  of 
the  subscription.  In  a  suit  brought  by  a  judgment  creditor  to 
enforce  the  original  subscription,  it  was  held  that  the  compromise 
was  legal,  and  the  payment  of  such  subscription  would  not  be 
enforced,  although  it  subsequently  turned  out  that  the  bonds  were 
worth  more  than  they  could  have  been  sold  for.  Said  Mr.  Justice 
Strong,  speaking  for  the  court :  "  Had  the  company  sold  to  a  stranger, 
and  then  the  city  become  a  purchaser  from  the  stranger,  it  will  not 
be  contended  that  any  creditor  of  the  company  could  complain. 
And  it  can  make  no  difference  whether  the  purchase  was  made 
directly  or  indirectly  from  the  first  holder  of  the  bonds,  assuming  that 
there  was  no  fraud.  The  transaction  .  .  .  was,  in  substance,  plainly 
nothing  more  than  a  purchase  by  the  city  of  its  own  bonds,  some 
of  which  had  been  issued  and  others  of  which  it  was  under  obliga- 
tion to  issue,  at  the  call  of  the  vendor.  .  .  .  Looking  at  it  in  the 
light  of  subsequent  events,  it  was  no  doubt  an  advantageous  pur- 
chase for  the  city;  and,  if  the  uncontradicted  evidence  is  to  be 
believed,  it  was  deemed  at  the  tims  an  advantageous  sale  or  arrange- 
ment for  the  company.  .  .  .  We  may  add,  the  evidence  is  convin- 
cing that  the  contract  between  the  city  and  the  company  was  made 
in  the  utmost  good  faith,  with  no  intention  to  wrong  creditors  of  the 
latter;  that  it  was  at  the  time  considered  advantageous  to  the  com- 
pany, and  it  is  not  proved  that  all  was  not  paid  for  the  bonds  issued 
and  to  be  issued  that  they  could  have  been  sold  for  in  the  market." 
VOL.  I.  —  66 
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So  in  Coit  V.  Gold  Amalgamating  Company  (119  U.  S.  343),  it  was 
held  that  where  tlie  charter  of  a  corporation  authorizes  the  capital 
stock  to  oe  paid  for  in  property,  and  the  shareholders  honestly  and 
in  good  faith  pay  for  their  subscriptions  in  property  instead  of 
money,  third  parties  have  no  ground  of  complaint,  although  a  gross 
and  obvious  over-valuation  of  such  property  would  be  strong  evi- 
dence of  fraud  in  an  action  by  a  creditor  to  enforce  personal  lia- 
bility. The  court  held  that  where  full-paid  stock  was  issued  for 
property  received,  there  must  be  actual  fraud  iu  the  transaction  to 
enable  creditors  of  the  corporation  to  call  the  sbockholders  bo  account. 
In  delivering  the  judgment  of  the  court  in  that  case  at  the  circuit 
(14  Fed.  Eep.  12),  Mr.  Justice  Bradley  observed:  "That  trust  [in 
favor  of  creditors]  does  not  arise  absolutely  in  every  case  where 
capital  stock  has  been  issued,  and  where  it  has  been  settled  for  by 
arrangement  with  the  company.  It  is  not  as  if  the  stockholders  had 
given  their  promissory  notes  for  the  amount,  these  notes  being  in 
the  treasury  of  the  company;  but  there  are  often  equities  to  which 
the  stockholders  are  entitled, —  on  which  they  are  to  stand."  As 
one  of  them,  he  mentioned  the  case  of  stock  dividends  fairly  made 
in  consideration  of  profits  earned  and  of  accumulations  of  the  prop- 
erty of  the  company,  and  observed:  "It  is  not  true  that  it  is  in  the 
power  of  a  creditor  in  every  case,  and  in  all  cases,  as  a  mere  matter 
of  right,  to  institute  an  inquiry  as  to  the  valuation  of  the  amount  of 
the  consideration  given  for  the  stock,  and  disturb  fair  arrangements 
for  its  payment  in  other  ways  than  by  cash.  If  the  stock  has  been 
fairly  created  and  paid  for,  there  is  an  edd  of  trusts  in  favor  of  any- 
body; and  this  does  not  affect  the  general  proposition  that  unpaid 
subscriptions  of  stock  are  a  trust  fund  to  be  administered  for  the 
benefit  of  creditors  after  a  corporation  becomes  insolvent." 

A  case  nearer  in  point  is  that  of  Clark  v.  Bever  (139  U.  S.  96), 
decided  at  the  present  term  of  this  court.  In  this  case  a  railroad 
company,  of  which  defendant's  intestate  was  president  and  stock- 
holder, had  a  settlement  with  a  construction  company,  of  which 
defendant's  intestate  was  also  a  member,  for  work  done  in  building 
the  road.  The  railroad  company,  being  unable  to  pay  the  claim  of 
the  construction  company,  delivered  to  it  thirty-five  hundred  shares 
of  its  stock  at  20  cents  on  the  dollar,  and  the  same  were  accepted  in 
full  satisfaction  of  the  debt.  The  stock  was  not  worth  anything 
in  the  market,  and  was  issued  directly  to  the  defendant's  intestate. 
No  other  payment  than  the  20  per  cent  was  ever  made  on  account  of 
this  stock.  A  judgment  creditor-of  the  railroad  company  filed  a  bill 
to  compel  the  payment  by  the  defendant  of  his  claim,  upon  the  theory 
that  he  was  liable  for  the  actual  par  value  of  such  stock,  whatever 
may  have  been  its  market  value  at  the  time  it  was  received.  It  was 
held  he  could  not  recover.  "Of  course,  under  this  view,"  says  Mr. 
Justice  Harlan,  in  delivering  the  opinion  of  the  court,'^"  every  one 
having  claims  against   the   railway  company, — even  laborers  and 
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employees,  — who  could  get  nothing  except  stock  in  payment  of 
their  demands,  became  bound,  by  accepting  stock  at  its  market 
value  in  payment,  to  account  to  unsatisfied  judgment  creditors  for 
its  full  face  value,  although,  at  the  time  it  was  sought  to  make  them 
liable,  the  corporation  had  ceased  to  exist,  or  its  stock  had  remained, 
as  it  was  when  taken,  absolutely  worthless.  ...  To  say  that  a  pub- 
lic corporation,  charged  with  public  duties,  may  not  relieve  itself 
from  embarrassment  by  paying  its  debt  in  stock  at  its  .real  value  — 
there  being  no  statute  forbidding  such  a  transaction,  —  without  sub- 
jecting the  creditor,  surrendering  his  debt,  to  the  liability  attaching 
to  stockholders,  who  have  agreed,  expressly  or  impliedly,  to  pay  the 
face  value  of  stock  subscribed  by  them,  is,  in  effect,  to  compel  them 
either  to  suspend  operations  the  moment  they  become  unable  to  pay 
their  current  debts,  or  to  borrow  money  secured  by  mortgage  upon 
the  corporate  property." 

So  in  Fogg  v.  Blair  (139  U.  S.  118),  also  decided  at  the  present 
term,  it  was  held  to  be  competent  for  a  railroad,  exercising  good 
faith,  to  use  its  bonds  or  stock  in  payment  for  the  construction  of 
its  road,  although  it  could  not,  as  against  creditors  or  stockholders, 
issue  its  stock  as  fully  paid  without  getting  some  fair  or  reasonable 
equivalent  for  it.  It  was  there  said :  "  What  was  such  an  equivalent 
depends  primarily  upon  the  actual  value  of  the  stock  at  the  time 
it  was  contracted  to  be  issued,  and  upon  the  compensation  which, 
under  all  the  circumstances,  the  contractors  were  equitably  entitled 
to  receive  for  the  particular  work  undertaken  or  done  by  them."  It 
appeared  in  that  case  that  full  and  adequate  compensation  for  the 
work  done  had  been  paid  by  the  company  in  its  mortgage  bonds, 
and,  as  the  bill  contained  no  allegation  whatever  as  to  the  real  or 
market  value  of  such  stock,  it  was  held  that  the  contractors  receiv- 
ing this  stock  were  not  liable  to  creditors  for  its  par  value.  It  was 
added :  "  If,  when  disposed  of  by  the  railroad  company,  it  was  with- 
out value,  no  wrong  was  done  to  creditors  by  the  contract  made  with 
Blair  a,nd  Taylor.  If  the  plaintiff  expected  to  recover  in  this  suit  on 
the  ground  that  the  stock  was  of  substantial  value,  it  was  incumbent 
upon  him  to  distinctly  allege  facts  that  would  enable  the  court  — 
assuming  such  facts  to  be  true  —  to  say  that  the  contract  between 
the  railroad  company  and  the  contractors  was  one  which,  in  the 
interest  of  creditors,  ought  to  be  closely  scrutinized."  It  would 
seem  to  follow  from  this  that  if  the  stock  had  been  of  some  value, 
that  value,  however  much  less  than  par,  would  have  been  the  limit 
of  the  holder's  liability. 

In  Morrow  v.  Nashville  Iron  and  Steel  Co.  (87  Tennessee,  262,  275, 
276),  the  Supreme  Court  of  Tennessee  held,  that  a  contract  with  a 
subscriber  to  stock  of  a  corporation,  that  for  every  share  subscribed 
he  should  receive  bonds  to  an  equal  amount,  secured  by  mortgage  on 
the  company's  plant,  is  void  as  against  creditors,  and  also  between 
the  subscriber  and  the  corporation.     But  the  court  drew  a  distinc- 
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tion  between  such  a  case  and  sales  of  or  subscription  to  the  stock  of 
an  organized  and  going  corporation.  It  said:  "The  necessities  of  the 
business  of  an  organized  company  might  demand  an  increase  of  cap- 
ital stock,  and  if  such  stock  is  lawfully  issued,  it  may  very  well  be 
offered  upon  special  terms.  In  such  case,  if  the  market  price  was 
less  than  par,  it  is  clear  that  a  purchaser  or  subscriber  for  such  stock 
at  its  market  value  would,  in  the  absence  of  fraud,  be  liable  only  for 
his  contract  price.  So  a  case  might  arise  where  the  stock  of  a  going 
concern  was  much  depreciated,  and  where  its  bonds  were  likewise 
below  par,  and  there  was  lawful  authority  to  issue  additional  stock 
and  bonds.  Now,  in  such  case,  the  real  market  value  of  an  equal 
amount  of  stock  and  bonds  might  not  exceed,  or  even  equal,  the  par 
value  of  either.  In  such  cases,  the  question  of  fraud  aside,  a  pur- 
chaser would  only  be  held  for  his  contract  price."  This  case  from 
Tennessee  puts  as  an  illustration  the  exact  case  with  which  we  are 
now  dealing. 

The  liability  of  a  subscriber  for  the  par  value  of  increased  stock 
taken  by  him  may  depend  somewhat  upon  the  circumstances  under 
which,  and  the  purposes  for  which,  such  increase  was  made.  If  it  be 
merely  for  the  purpose  of  adding  to  the  original  capital  stock  of  the 
corporation,  and  enabling  it  to  do  a  larger  and  more  profitable  busi- 
ness, such  subscriber  would  stand  practically  upon  the  same  basis  as 
a  sabscriber  to  the  original  capital.  But  we  think  that  an  active 
corporation  may,  for  the  purpose  of  paying  its  debts,  and  obtaining 
money  for  the  successful  prosecution  of  its  business,  issue  its  stock 
and  dispose  of  it  for  the  best  price  that  can  be  obtained.  Stein  v. 
Howard  (65  California,  616).  As  the  company  in  this  ease  found 
it  impossible  to  negotiate  its  bonds  at  par  without  the  stock,  and  as 
the  stock  was  issued  for  the  purpose  of  enhancing  the  value  of  the 
bonds,  and  was  taken  by  the  subscribers  to  the  bonds  at  a  price 
fairly  representing  the  value  of  both  stock  and  bonds,  we  think  the 
transaction  should  be  sustained,  and  that  the  defendants  cannot  be 
called  upon  to  respond  for  the  par  value  of  such  stock,  as  if  they 
had  subscribed  to  the  original  stock  of  the  company.  Our  conclu- 
sion upon  this  branch  of  the  case  disposes  of  it  as  to  those  who  were 
held  liable  by  virtue  of  their  subscription  to  the  bonds. 

6.  We  have  no  doubt  the  learned  circuit  judge  held  correctly  that 
it  was  only  subsequent  creditors  who  were  entitled  to  enforce  their 
claims  against  these  stockholders,  since  it  is  only  they  who  could 
by  any  legal  presumption,  have  trusted  the  company  upon  the  faith 
of  the  increased  stock.  First  National  Bank  of  Deadwood  v.  Gustin 
Minerva  Consolidated  Mining  Company  (44  N.  W.  Eep.  198);  2 
Morawetzon  Corporations,  §§  832-833;  CoitY.  N.  C.  Gold  Amalga- 
mating Co.  (14  Fed.  Eep.  12).  We  also  agree  with  him,  that  credit- 
ors who  became  such  after  the  increase  was  voted  in  May,  1886,  are 
entitled  to  look  to  those  who  subsequently  received  the  stock,  not- 
withstanding they  did  not  receive  it  until  after  the  debts  had  been 
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contracted.  The  circuit  judge  found  in  this  connection  that  the 
"  complainants  had  no  knowledge  or  notice  of  the  subscription  paper 
of  December  30,  1886,  under  which  $45,000  of  the  new  stock  was 
distributed  to  those  who  subscribed  for  bonds,  nor  of  the  distribu- 
tion among  the  old  stockholders  of  $30,000  of  said  increased  stock, 
nor  does  it  affirmatively  appear  that  they  or  either  of  them  dealt  with 
and  trusted  the  company  upon  the  faith  of  that  increased  stock;  but 
the  fact  that  the  capital  stock  had  been  increased  to  $200,000  was 
made  public  and  was  generally  known."  The  real  question  in  this 
connection  is — When  may  it  be  presumed  creditors  trusted  the  cor- 
poration upon  the  faith  of  the  increased  stock?  Obviously,  when 
such  increase  was  ordered.  That  is  a  fact  to  which  publicity  would 
naturally  be  given;  the  creditors  could  not  be  expected  to  know- 
when  and  by  whom  such  stock  would  be  taken.  It  is  true  they 
assume  the  risk  of  the  stock  not  being  taken  at  all,  but  the  moment 
shares  are  taken,  they  are  supposed  to  represent  so  much  money  put 
into  the  treasury  as  they  are  worth,  which  becomes  available  for  the 
payment  not  only  of  future,  but  of  existing  creditors.  It  is  mani- 
fest that  any  attempt  to  gauge  the  liability  of  stockholders  by  the 
exact  time  they  took  their  stock  with  reference  to  the  dates  when 
the  several  claims  of  the  creditors  accrued,  and  by  the  further  fact 
whether  the  creditors  actually  knew  of  and  relied  upon  such  stock, 
would,  in  a  case  like  this,  where  the  creditors  and  stockholders  are 
both  numerous,  lead  to  inextricable  confusion.  Even  the  flexibility 
of  a  court  of  equity  would  be  inadequate  to  adjust  the  rights  of  the 
parties. 

7.  With  regard  to  the  special  defence  set  up  by  Neeley,  that  he 
never  consented  to  nor  received  certificates  for  increased  stock,  we 
agree  with  the  circuit  judge  that  it  is  not  sustained.  He  did  not  live 
in  Nashville,  but  had  given  a  proxy  to  one  Sandford  to  represent 
him  at  stockholders'  meetings;  he  knew  of  the  arrangement  to  issue 
an  amount  of  the  stock  equal  to  the  bonds,  and  to  distribute  $30,000 
of  the  increased  stock,  ordered  by  the  resolution  of  May,  1886;  and 
on  April  5,  1887,  he  gave  a  power  of  attorney  to  Sandford,  authorizing 
the  latter,  for  him,  and  in  his  name  and  stead,  "to  receipt  to  the 
Clifton  Coal  Company,  for  stock  in  my  name,  and  transfer,  bargain, 
and  sell  the  same  as  if  I  were  there  present."  Under  this  power  of 
attorney,  Sandford  surrendered  Neeley's  certificate  for  300  shares, 
and  receipted  for  375  shares,  the  certificates  for  which  were  deliv- 
ered to  him  as  agent  of  Neeley,  and  which  Sandford  subsequently 
voted  at  stockholders'  meetings,  under  the  general  proxy  from  Neeley 
to  represent  his  stock.  Knowing  of  the  contemplated  action  in  issu- 
ing the  new  stock,  and  having  authorized  Sandford  to  represent  him 
in  all  matters  connected  therewith,  we  think  it  too  late  for  him  to 
repudiate  Sandford's  act  in  receiving  the  additional  76  shares,  which 
were  distributed  to  him  as  the 'Owner  of  300  original  shares.  Indeed 
the  circuit  judge  finds  it  to  be  established  by  the  proof  that  all  of 
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the  old  stockholders  knew  of  and  acquiesced  in  the  disposition  of  the 
new  stock  as  made ;  and  that  such  increased  stock  was  represented 
and  voted  at  subsequent  meetings  of  stockholders,  and  was  recog- 
nized and  held  out  to  the  public  as  part  of  the  capital  stock  of  the 
company.  Under  the  case  of  Sawyer  v.  Hoag  (17  Wall.  610),  Neeley 
was  clearly  not  entitled  to  set  off  against  the  claim  of  the  creditors 
his  own  claim  against  the  corporation.  Cook  on  Stock  and  Stock- 
liolders,  sees.  193  and  194. 

There  are  several  minor  points  made  in  the  briefs  of  counsel  with 
regard  to  the  claims  of  certain  creditors,  which  we  do  not  iind  it 
necessary  to  discuss  at  length.  We  think  there  was  no  error  in  the 
rulings  of  the  court  in  these  particulars. 

It  results  that  the  decree  of  the  court  below  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

Mr.  Chief  Justice  Fuller,  with  whom  concurred  Mb.  Justice 
Lamar,  dissenting : 

I  dissent  from  the  conclusion  of  the  court  in  respect  of  the  stock 
received  by  the  subscribers  to  the  bonds.  That  stock  was  not  paid 
for  in  money  or  money's  worth,  or  issued  in  payment  of  debts  due 
from  the  company,  or  purchased  at  sale  upon  the  market.  It  was  a 
mere  bonus,  thrown  in  with  the  bonds  as  furnishing  the  inducement 
to  the  bond  subscription,  of  larger  control  over  the  corporation,  and 
of  possible  gain  without  expenditure.  Becoming  secured  creditors 
through  the  bonds,  the  subscribers  increased  their  power  through  the 
stock.  In  my  view,  there  was  no  actual  payment  for  the  stock,  and 
to  treat  it  as  paid  up,  is  to  sanction  an  arrangement  to  relieve  those 
who  would  reap  the  benefit  derived  from  the  possession  of  the  stock, 
in  the  event  of  the  success,  from  liability  for  the  consequences,  in  the 
event  of  the  failure  of  the  enterprise. 

When  the  capital  stock  of  a  corporation  has  become  impaired,  or 
the  business  in  which  it  has  engaged  has  proven  so  unremunerative 
as  to  call  for  a  change,  creditors  at  large  may  well  demand  that  ex- 
periments at  rehabilitation  should  not  be  conducted  at  their  risk. 

My  brother  Lamar  concurs  with  me  in  this  dissent. 


ELYTON  LAND  COMPANY  v.  ELEVATOE  COMPANY. 

(%  Soutlurn  Rep.  \29.     Supreme  Court  of  Alabama.     1891.) 

Appeal  from  Chancery  Court,  Jefferson  County.. 

Walker,  J. :  — 

The  bill  was  filed  by  the  Elyton  Land  Company  as  a  judgment 
creditor  of  the  Birmingham  Warehouse  &  Elevator  Company,  a 
corporation,  and  its  purpose  is  to  secure  the  payment  of  the  judg- 
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rnent  by  the  enforcement  of  the  alleged  unsatisfied  liability  of  the 
individual  defendants  as  original  subscribers  to  the  stock  of  the 
defendant  corporation.  It  is  averred  that  said  individual  defendants 
pretend  that  they  have  discharged  and  satisfied  their  liability  as 
such  subscribers;  but  it  is  alleged  that  the  transaction  whereby  it 
was  attempted  to  discharge  that  liability  is  merely  colorable,  and  is 
void  as  against  the  creditors  of  said  corporation ;  and  that  said  sub- 
scribers are  liable  to  pay  in  money  the  amount  of  their  said  subscrip- 
tions, or  so  much  thereof  as  is  necessary  to  satisfy  said  judgment. 

The  following  is  the  substance  of  the  case  stated  by  the  bill : 

On  the  9th  day  of  March,  1887,  the  Elyton  Land  Company  exe- 
cuted and  delivered  to  defendant,  J.  A.  Van  Hoose,  as  trustee  for  the 
Birmingham  Warehouse  &  Elevator  Company,  a  corporation  then 
in  process  of  organization,  its  bond  of  title  for  two  blocks  of  land 
near  the  city  of  Birmingham,  to  be  paid  for  at  the  price  of  |63,000. 
Said  Van  -Hoose  paid  to  the  Elyton  Land  Company  $5,000  on  the 
execution  and  delivery  of  the  bond  for  title,  by  the  terms  of  which  it 
was  provided  that  he  was  to  execute  a  transfer  and  conveyance  of  his 
rights  and  interests  thereunder  to  the  Birmingham  Warehouse  & 
Elevator  Company,  upon  its  organization,  and  that  that  company 
should  make  its  niae  notes  for  the  balance  of  the  purchase-money 
to  the  Elyton  Land  Company,  said  notes  to  be  each  for  $5,333.33, 
bearing  interest  from  August  20,  1886,  payable,  respectively,  at  1,  2, 
3,  4,  5,  6,  7,  8,  and  9  years  from  that  date.  On  the  19th  day  of  Feb- 
ruary, 1887,  said  Van  Hoose,  and  the  other  individual  defendants, 
Johnston,  Sage,  and  McLester,  filed  their  petition  in  the  office  of  the 
probate  judge  of  Jefferson  County  for  the  organization  as  a  corpora- 
tion of  the  Birmingham  Warehouse  &  Elevator  Company,  the  capital 
stock  of  which  was  to  be  fixed  at  $250,000,  to  be  divided  into  2,500 
shares  of  $100  each.  On  the  same  day  a  commission  was  issued  to 
said  Van  Hoose,  Johnston,  Sage,  and  McLester,  constituting  them 
a  board  of  corporators,  and  authorizing  them  to  open  books  of  sub- 
scription to  the  capital  stock  of  the  proposed  corporation.  On  the 
11th  day  of  March,  1887,  said  board  of  corporators,  over  their  signa- 
tures, reported  and  certified  to  said  probate  judge  that  on  the  9th  day 
of  March,  1887,  they  had  opened  books  of  subscription  to  the  stock 
of  said  proposed  corporation,  and  that  they  had  each  subscribed  for 
600  shares,  "subscribed  through  James  A.  Van  Hoose,  trustee  for 
the  subscribers,  and  payable  in  real  property  near  the  city  of  Bir- 
mingham, ...  of  the  money  value  stated  in  said  subscription  of  two 
hundred  and  fifty  thousand  one  hundred  and  thirty-three  dollars  and 
thirty-three  cents,  subject  to  the  unpaid  purchase-money  due  to  the 
Elyton  Land  Company,  amounting  to  fifty  thousand  one  hundred  and 
thirty-three  dollars  and  thirty-three  cents,  the  payment  of  which  is 
to  be  assumed  by  said  company,  said  lands  being  fully  described  in 
the  bond  for  titles  of  the  Elyton  Land  Company  to  said  James  A. 
Van  Hoose,  trustee,  dated  March  9,  1887,  which  said  trustee  is  to 
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convey  to  said  company  in  payment  of  said  two  thousand  shares  of 
stock,"  and  Van  Hoose,  Johnston,  and  McLester  each  subscribed  for 
one   share,  payable   in   money.     Said   corporators   further  reported 
that  on  the  organization  of  said  company  said  Van  Hoose,  Johnston, 
Sage,  and  McLester  were  present,  and  each  represented  in  person  501 
shares  in  stock  ;  that  each  of  said  persons  was  elected  a  director  of 
said  corporation,  and  that  the  board  of  directors  elected  Van  Hoose 
as  president  and  McLester  as  treasurer  and  secretary  of  the  corpora- 
tion.    It  was  further  reported  and  certified  by  the  corporators  that 
on  the  10th  day  of  March,  1887,  after  the  organization  of  said  com- 
pany, all  the  capital  stock  thereof  payable  in  money  was  paid  to  the 
treasurer,  and  all  the  property  subscribed  was  delivered  to  him. 
The  subscriptions  were  made  as  reported,  and  certified  by  the  corpo- 
rators.    It  was  not  true  at  the  time  of  the  filing  of  the  bill,  or  when 
the  subscriptions  were  made  and  reported,  that  said  land  was  of  the 
money  value  of  f  200,000.     The  price  named  in  said  bond  for  title  — 
f  53,000  —  was  at  the  time  of  said  subscriptions  the  full  money  value 
of  said  land  when  sold  on  long  credit.     Said  Van  Hoose,  Johnston, 
Sage,  and  McLester  well  knew  that  said  land  was  not  worth,  nor  was 
it  of  the  money  value  of  $200,000,  or  anything  near  that  sum.     After 
said   subscriptions   were   made,  and  after   said  Birmingham  Ware- 
house &  Elevator  Company  was  organized,  said  Van  Hoose  indorsed 
to  it  said  bond  for  title,  and  said  company  executed  its  nine  prom- 
issory notes,  as  by  the  terms  of  the  bond  for  title  it  was  provided 
it  should  do;  and  said  Van  Hoose,  Johnston,  Sage,  and  McLester 
now  claim  that  the  assignment  of  said  bond  was  a  discharge  and  sat- 
isfaction of  said  subscription  of  $200,000,  which  has  not  been  other- 
wise paid.     It  is  this  transaction  which  the  bill  alleges  is  merely 
colorable,  and  is  void  as  against  the  creditors  of  said  corporation. 
Only  f  5,000  has  been  paid  on  account  of  said  purchase-money.     The 
Elyton  Land  Company  has  recovered  judgment  against  said   Bir- 
mingham Warehouse  &  Elevator  Company  on  two  of  said  notes. 
That  judgment  remains   unsatisfied,   and   said   corporation   has   no 
property  out  of  which  it  could  be  satisfied  by  execution. 

Each  of  the  individual  defendants  demurred  to  the  bill  upon  the 
following  among  other  grounds:  (1)  That  the  bill,  on  its  face, 
shows  that  the  complainant  has  no  right  to  the  relief  therein  prayed, 
because  it  shows  that  this  defendant  owes  nothing  to  the  Birming- 
ham Warehouse  &  Elevator  Company,  either  in  unpaid  subscriptions 
for  stock  or  otherwise ;  (2)  because  said  bill  alleges  no  facts  which 
render  this  defendant  liable  personally  in  any  way  for  the  alleged 
debt  mentioned  therein  as  due  from  said  Birmingham  Warehouse 
&  Elevator  Company  to  the  complainant ;  and  (3)  because  said  bill 
shows  that  this  defendant  subscribed  for  stock  in  said  Birmingham 
Warehouse  &  Elevator  Company,  payable  in  property,  at  a  valuation 
mentioned  in  said  subscription,  which  property  has  been  delivered 
and  received  in  full  payment  for  said  stock ;  and  said  bill  fails  to 
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show  that  said  property  was  overvalued  unreasonably,  intentionally, 
and  fraudulently,  or  that  the  defendant  has  made  a  profit  from  the 
stock  so  subscribed  and  taken  by  him.  A  decree  was  rendered  sus- 
taining the  demurrers  as  to  the  grounds  here  mentioned.  The  ap- 
peal is  from  that  decree. 

On  the  averments  of  the  bill  it  is  to  be  taken  as  true  that  the 
property  which  was  received  by  the  corporation  as  full  payment  of 
the  stock  subscription  was  worth  only  $5,000,  the  amount  which  had 
been  paid  on  the  bond  for  title.     It  follows  that  the  decree  of  the 
chancery  court  involves  the  assertion  of  the  validity,  as  against  the 
creditors  of  the  corporation,  of  the  payment  of  a  stock  subscription 
of  $200,000  by  the  transfer  to  the  corporation  of  property  worth 
only  $5,000.     In  reviewing  this  determination,  regard  is  to  be  had  to 
certain  constitutional  and  statutory  provisions,  which  are  to  be  con- 
strued and  applied  in  the  light  of  settled  principles  governing  the 
relations  of  stockholders  to  the  corporation  of  which  they  are  mem- 
bers, and  to  the  creditors  thereof.     By  the  constitution  of  1875  it 
was  provided  that  "  no  corporation  shall  issue  stock  or  bonds,  except 
for  money,  labor  done,  or  money  or  property  actually  received ;  and 
all  fictitious  increase  of  stock  or  indebtedness  shall  be  void ; "  and 
that  "  dues  from  private  corporations  shall  be  secured  by  such  means 
as  may  be  prescribed  by  law,  but  in  no  case  shall  any  stockholder  be 
individually  liable  otherwise  than  for  the  unpaid  stock  owned  by  him 
or  her."     Sections  6,  8,  art.  14,  of  the  constitution.     Prior  to  the 
adoption  of  the  present  constitution,  each  stockholder  in  any  corpo- 
ration was  liable  to  the  amount  of  stock  held  or  owned  by  him,  the 
law  imposing  a  liability  not  only  to  the  extent  that  the  stock  was 
unpaid,  but  for  an  additional  sum  equal  to  the  amount  of  such  stock. 
Section  3,  art.  13,  of  the  constitution  of  1868;  section  1760,  Eev. 
Code  1867;  McDonnell  v.  Insurance  Co.  (85  Ala.  401,  5  South.  Rep. 
120).     Before  the  creation  of  this  additional  liability,  the  stock  and 
other  property  of  a  private  corporation  was  regarded  and  treated  in 
a  court  of  equity  as  a  trust  fund  for  the  payment  of  the  debts  of  the 
corporation,  and  in  the  event  of  the  insolvency  of  the  corporation, 
unpaid  stock  subscriptions  could  be  condemned  for  the  satisfaction 
of  the  creditors ;  and  said  additional  liability  was  a  mere  increase  of 
the  security  for  the  payment  of  the  corporate  debt.     Smith  v.  Huck- 
ahee  (53  Ala.  191).     While  corporate  creditors  were  secured  by  this 
special  liability  existing  in  their  favor,  there  was  no  direct  constitu- 
tional or  general  statutory  prohibition  against  the  abuse  of  corporate 
powers  by  the  issue  of  stock  not  in  good  faith  representing  the  value 
of  money,  service,  or  property  actually  contributed  to  the  corporate 
enterprise ;  and  the  general  incorporation  law  then  in  force  contained 
no  requirements  as  to  the  mode  of  subscribing  for  stock,  or  as  to  how 
the  subscription  liability  should  be  satisfied.     Chapters  3,  4,  tit.  2, 
pt.  2,  Code  1867.     The  dangers   to  which  corporate  creditors  were 
exposed  by  the  absence  of  such  regulations  were  obviated  by  the 
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provisions  for  said  additional  liability.  When  those  provisions  were 
repealed  by  the  constitution  of  1875,  there  was  an  obvious  necessity 
of  providing  that  the  trust  fund,  the  remaining  security  for  corporate 
creditors,  should  exist  as  a  thing  of  substance,  and  that  the  liability 
for  unpaid  stock  should  not  be  merely  illusory.  This  necessity  was 
not  overlooked.  The  former  legislative  policy  of  securing  corporate 
creditors  by  making  the  stockholders  liable  to  them  in  amounts  over 
and  above  what  they  could  be  called-upon  to  pay  on  their  stock  sub- 
scrii^tious  gave  place  to  a  new  policy,  the  aim  of  which  was  to  afford 
proper  security  to  persons  dealing  with  corporations,  by  prohibiting 
the  issue  of  stock  except  for  value  received  by  the  corporation,  and 
by  providing  deiinite  regulations  for  the  payment  of  stock  subscrip- 
tions in  money,  or  in  labor,  or  property  at  its  money  value.  This 
new  policy  is  evidenced  generally  by  section  6,  art.  14,  of  the  consti- 
tution, quoted  above,  and  particularly,  as  to  manufacturing,  mining, 
immigration,  and  industrial  business  corporations,  by  section  1805 
of  the  Code  of  1876,  which  provides  that  "all  subscriptions  to  the 
capital  stock  of  any  company  organized  or  proposed  to  be  organized 
under  the  provisions  of  this  article  shall  be  made  payable  in  money, 
or  in  labor,  or  in  property  at  its  money  value,  to  be  named  in  the  list 
of  subscription ;  and  in  case  of  a  failure  to  perform  the  labor,  or 
deliver  the  property,  according  to  the  terms  of  the  subscription,  the 
money  value  thereof  as  named  in  the  list  of  subscription  shall  be 
paid  by  the  subscribers."  These  enactments  are  not  for  the  benefit 
of  corporate  creditors  alone.  The  policy  evidenced  thereby  bears 
upon  the  relations  of  corporations  to  the  public,  and  upon  the  rela- 
tions of  stockholders  to  each  other,  to  the  corporation,  and  to  its 
creditors. 

This  court  has  not  heretofore  had  occasion  to  pass  upon  the  ques- 
tion as  to  the  effect  of  these  provisions  upon  the  rights  of  corporate 
creditors.  The  effective  operation  of  the  constitutional  provision  in 
other  connections  has  been  recognized  in  several  cases.  In  Fitzpat- 
rick  V.  Publishing  Co.  (83  Ala.  604 ;  2  South.  Eep.  727),  it  was  held, 
at  the  instance  of  an  objecting  stockholder,  that  under  the  constitu- 
tional and  statutory  provisions  a  corporation  with  a  paid-up  capital 
of  f  10,000  has  no  authority  to  double  its  capital  stock  and  distribute 
the  new  stock  among  its  stockholders  as  a  stock  dividend,  on  the 
mere  statement  that  its  capital  stock  'Q\as  been  invested  in  property 
which  has  more  than  doubled  in  value,  and  is  now  worth  twenty 
thousand  dollars  over  and  above  all  liabilities ; "  and  an  injunction 
was  issued  to  restrain  and  enjoin  the  corporation  from  carrying  into 
effect  a  resolution  which  had  been  adopted  by  the  stockholders  for 
the  issue  and  distribution  of  such  new  stock.  In  the  course  of  the 
opinion  it  was  said  :  "Let  us  not  by  timid  interpretation  impair  the 
strength  of  this  bulwark,  erected  by  our  constitution  makers  against 
the  frauds  which  have  become  the  reproach  of  the  age  we  live  in." 
In  Williams  v.  JSvans  (87.  Ala.  725 ;  6  South.  Eep.  702),  it  was  held 
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that  relief  could  not  be  granted  on  an  executory  contract  to  pay  for 
the  transfer  of  a  subscriber's  right  under  a  stock  subscription  where- 
by it  was  provided  that  the  corporation  to  be  formed  should  issue 
"  five  dollars  of  stock  for  one  dollar  of  subscription."  The  stock 
had  not  been  issued  when  the  contract  in  suit  was  made.  The  court 
said  :  ''  A  contract  which  contemplates  the  violation  of  a  statute  or  a 
constitution  as  a  mode  of  executing  such  contract  is  illegal  and  void. 
.  .  .  One  of  the  purposes  of  this  clause  of  the  constitution  was  to 
protect  the  public,  as  well  as  stockholders,  against  spurious  and 
worthless  stock  by  the  process  of  watering;  in  other  words,  from 
fraudulently  issuing  and  putting  on  the  market  fictitious  corporate 
stock,  which  is  based  on  nothing  valuable  as  a  consideration  for  its 
issue.  It  is  greatly  to  the  interest  of  the  public  that  the  policy  of 
this  provision  should  be  enforced."  In  Parson  v.  Joseph,  decided 
during  the  present  term,  and  reported  in  8  South.  Eep.788,  the  bill,  to 
which  a  demurrer  was  overruled,  was  filed  by  a  stockholder  to  secure 
the  cancellation  of  certain  certificates  of  stock  issued  to  another 
stockholder,  on  the  ground  that  the  stock  so  issued  was  fictitious,  and 
that  its  issue  was  in  violation  of  the  constitution  and  the  statute  law 
of  the  State.  It  was  alleged  that  certain  stock  was  paid  for  in  full 
by  conveying  to  the  company  39  acres  of  land  at  an  agreed  price  and 
valuation  of  $137  per  acre,  when  the  land  was  not  worth  more  than 
$25  per  acre ;  that  afterwards  the  capital  stock  of  the  company  was 
doubled,  and  without  further 'consideration  than  the  39  acres  of  land 
the  amount  of  stock  issued  therefor  was  doubled.  The  contention 
was  in  regard  to  this  latter  issue  of  stock.  It  was  alleged  that  the 
excessive  valuation  of  the  land  was  made  knowingly,  wilfully,  and 
with  the  fraudulent  intent  of  having  the  fictitious  stock  in  question 
issued  in  violation  of  law.  On  these  averments  it  was  held  that  the 
stock  in  question  was  issued  in  violation  of  section  1662  of  the  Code 
of  1886,  and  of  section  6,  art.  14,  of  the  constitution.  It  is  to  be  ob- 
served that  the  respective  requirements  of  section  1805  of  the  Code 
of  1876  and  section  1662  of  the  Code  of  1886,  as  to  how  stock  sub- 
scriptions shall  be  payable,  differ  in  this :  that  the  former  requires 
the  subscriptions  to  be  made  payable  in  money,  or  in  labor  or  prop- 
erty at  its  money  value,  to  be  named  in  the  list  of  subscription ; 
while  the  latter  provides  that  all  subscriptions  must  be  payable  in 
money ;  but  the  commissioner^  may  receive  subscriptions  payable  in 
money,  the  subscriber  having  the  privilege  of  discharging  the  same 
by  the  rendition  of  stipulated  necessary  services,  or  the  performance 
of  stipulated  necessary  labor  for  the  corporation,  at  the  reasonable 
value  of  such  services  or  labor,  or  in  property  at  the  reasonable  value 
thereof.  It  does  not  seem,  however,  that  the  \^ariations  in  the  terms 
of  these  two  statutes  are  such  that  the  fact  that  the  stock  subscrip- 
tion was  made  under  the  one  or  the  other  of  them  would  make  any 
substantial  difference  in  the  right  of  a  stockholder  to  object  to  the 
issue  of  other  stock  representing  property  received  by  the  corpora- 
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tion  at  an  excessive  and  fraudulent  over-valuation.  In  the  ease  last 
cited  it  was  suggested  that  stockholders  who  knowingly  and  inten- 
tionally have  subscribed  and  paid  for  stock  with  property  upon  a 
fictitious  valuation  are  liable  to  creditors  as  stockholders  who  have 
not  paid  up  in  full  for  their  stock ;  but  the  question  of  such  liability 
■was  not  presented  in  that  case.  In  Tutwiler  v.  Land  Co.  (89  Ala.  391 ; 
7  South.  Eep.  398),  several  questions  that  might  arise  from  the  issue 
of  stock  for  property  taken  at  a  palpably  excessive  valuation  were 
stated,  but  not  decided.  It  is  plain  from  this  review  of  the  decis- 
ions that  the  constitutional  and  statutory  provisions  in  question  are 
treated  as  effectual  to  prevent  the  courts  from  lending  their  aid  for 
the  enforcement  of  any  contract  or  obligation  the  execution  of  which 
involves  a  disregard  of  those  regulations,  and  that,  so  far  as  they  are 
appropriate  for  the  protection  of  stockholders  from  improper  dis- 
criminations in  accepting  payments  for  stock,  those  regulations  are 
accorded  such  effect  and  operation  as  to  fully  accomplish  this  pur- 
pose of  their  enactment.  It  cannot  be  doubted  that  the  protection 
of  the  interests  of  corporate  creditors  is  as  much  within  the  aim  and 
policy  of  those  regulations  as  were  the  objects  in  behalf  of  which 
they  have  been  successfully  invoked  in  this  court. 

In  considering  the  claim  of  corporate  creditors  to  hold  the  stock- 
holders of  the  corporation  individually  liable  on  the  ground  that  an 
attempt  by  them  to  satisfy  their  stock  subscriptions  by  the  transfer 
to  the  corporation  of  property  at  a  gross  over-valuation  was  not  such 
payment  as  the  law  requires,  the  fact  is  not  to  be  lost  sight  of  that 
the  solution  of  the  question  is  dependent  in  some  measure  at  least 
upon  constitutional  and  statutory  provisions  which  the  court  has 
already  construed  as  amply  effectual  to  secure  the  accomplishment  of 
other  objects,  also  within  the  purview  of  the  enactments ;  and  it  may 
be  added  that  a  like  beneficial  operation  should  be  accorded  to  these 
provisions  when  invoked  in  furtherance  of  either  of  their  manifest 
purposes.  It  is  impossible  to  reconcile  the  decisions  of  the  various 
courts  upon  the  question  of  the  liability  to  the  creditors  of  the  cor- 
poration of  stockholders  on  stock  issued  for  property  taken  at  an 
over-valuation.  We  will  briefly  consider  the  cases  principally  relied 
on  in  support  of  the  proposition  that  such  liability  cannot  be  main- 
tained. In  Coit  V.  Amalgamating  Go.  (119  U.  S.  343  ;  7  Sup.  Ct.  Kep. 
231),  the  liability  was  claimed  on  the  ground  that  the  stock  was  paid 
for  in  property  at  a  valuation  illegally  and  fraudulently  made  at  an 
amount  far  above  its  actual  value.  The  court  found  that  this  claim 
was  not  sustained  by  the  evidence.  It  was  said  in  the  opinion  :  "  The 
corporators  may  have  placed  too  high  an  estimate  upon  the  property, 
but  the  court  below  finds  that  its  valuation  was  honestly  and  fairly 
made;  and  there  is  only  one  item  —  the  value  of  the  charter  privi- 
leges —  which  is  at  all  liable  to  any  legal  objection.  But,  if  that 
were  deducted,  the  remaining  amount  would  be  so  near  the  aggregate 
capital  that  no  implication  could  be  raised  against  the  entire  good 
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faith  of  the  parties  in  the  transaction."  It  is  plain  that  this  case  is 
not  an  authority  against  the  existence  of  the  liability  contended  for 
by  appellant.  In  Brant  v.  Ehlen  (59  Md.  1),  there  was  no  assertion 
of  the  absence  of  such  liability.  It  was  expressly  stated  in  the 
opinion  that  the  questions  presented  were  dealt  with  upon  the  as- 
sumption that  the  sale  and  purchase  of  the  land  which  was  i^aid  for 
in  stock  were  made  in  good  faith.  Another  case,  decided  subse- 
quently, and  reported  in  the  same  volume,  —  Crawford  v,  Rohrer  (Id. 
599),  —  shows  clearly  the  rule  prevailing  in  that  State  on  the  subject 
under  consideration.  In  that  case  it  was  decided  that  "  any  arrange- 
ment among  stockholders,  or  those  in  charge  of  the  affairs  of  the 
corporation,  by  which  the  stock  is  but  nominally  paid  for,  whether 
in  money  or  property,  the  corporation  not  in  fact  getting  the  benefit 
of  the  price  in  good  faith,  will  be  regarded  as  a  sham,  and  not  as  a 
valid  payment,  as  against  the  creditors  of  the  corporation,  however 
it  may  be  regarded  as  between  the  corporation  and  the  subscriber." 
In  Carr  v.  Le  Fevre  (27  Pa.  St.  413),  a  stockholder  was  sought  to  be 
charged  on  stock  which  had  been  paid  for  in  land.  It  was  said  in  the 
opinion-  "There  is  nothing  in  the  special  verdict  tending  to  show 
that  there  was  any  fraud  in  this  transaction ; "  and  that  "  the  parties 
took  the  precaution  to  have  the  lands  valued  and  appraised.  We  are 
bound  to  presume  that  this  was  fairly  done."  The  element  of  gross 
over-valuation  was  lacking  in  that  case.  In  this  particular  it  was 
like  the  Alabama  case  of  Davis  v.  Chemical  Co.,  decided  during  the 
present  term,  and  reported  in  8  South.  Rep.  496.  In  Van  Gott  v. 
Van  Brunt  (82  N".  Y.  535),  it  appeared  that  stock  and  bonds  of  a 
railroad  company  were  issued  to  a  contractor  for  the  building  of  the 
road,  and  that  the  work  done  under  the  contract  was  of  less  value 
than  the  par  of  the  stock  and  bonds  agreed  to  be  paid  therefor.  By 
this  arrangement  the  stock  was  disposed  of  in  good  faith,  and  without 
fraud,  though  for  less  than  its  face  value.  It  was  held  that  the  lia- 
bility of  the  stockholder  had  been  discharged.  On  page  642  of 
the  opinion  it  is  made  to  appear  that  the  transaction  was  without 
the  influence  of  statutes  in  that  State  somewhat  similar  to  provisions 
prevailing  here,  as  will  be  shown  by  references  to  be  made  to  other 
New  York  decisions.  This  case  has  several  times  been  the  subject  of 
unfavorable  comment.  Tayl.  Priv.  Corp.  (2d  ed.)  §  545,  note  5 ;  2 
:Mor.  Priv.  Corp.  §  826 ;  Cook,  Stocks,  §  47,  note  5 ;  Jackson  v.  Traer 
(64  Iowa,  483;  20  N.  W.  Eep.  764).  Phelan  v.  Hazard  (5  Dill.  45) 
was  a  suit  by  a  creditor  to  charge  a  transferee  of  stock,  who  had 
purchased  the  same  for  value  and  in  good  faith,  as  full-paid  stock. 
It  was  said  that  a  liability  could  not  be  established  against  the  de- 
fendant by  showing  that  the  property  conveyed  to  the  corporation  in 
payment  for  the  stock  was  not  worth  the  amount  of  the  stock,  or 
that  it  was  not  worth  anything  over  and  above  the  mortgages  upon  it 
at  the  time  of  the  transfer.  The  court  held  that  the  agreement 
whereby  property  was  received  in  payment  for  the  stock  was  conelu- 
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sive  upon  the  compauy  and  its  creditors,  until  by  direct  attack  it  has 
b3en  impeached  and  rescinded  for  fraud ;  and  it  was  said  that  "  the 
courts,  even  where  the  rights  of  creditors  are  involved,  will  treat 
that  as  payment  which  the  parties  have  agreed  should  be  payment." 
This  case  was  followed  as  authority  in  Coffin  v.  Ransdell  (110  Ind. 
417 ;  11  N.  E.  Eep.  20).     The  three  cases  last  cited  represent  the 
weight  of  American  authority  opposed  to  the  recognition  of  the  lia- 
bility asserted  in  the  case  at  bar.     It  is  to  be  marked  that  in  neither 
of  those  cases  were  any  statutory  provisions  mentioned  as  having 
any  bearing  upon  the  conclusions  reached.     It  is  also  to  be  noted  lu 
the  latter  two  of  the  three  cases  English  decisions  were  principally 
relied  on  as  authority.     The  opinions  in  both  those  cases  quote  with 
approval  from  In  re  Baglan  Hall  Colliery  Co.  (L.  R.  5  Ch.  App.  346), 
where  it  was  said,  in  reference  to  the  right  of  a  creditor  to  question 
the  payment  for  stock  by  a  transfer  of  property  at  an  over- valuation, 
that  "  the  test  to  be  applied  is  this  :  Could  the  company  by  any  pro- 
ceeding have  set  aside  the  transaction  ?  "     The  English  rule  seems  to 
be  that  the  creditor  can 'have  no  other  or  greater  rights  in  this  regard 
than  the  corporation  itself  could  assert.     In  this  country,  on  the  con- 
trary, the  best  authorities  maintain  that  arrangements  to  issue  stock 
as  full  paid,  though  only  partly  paid  for  in  fact,  may  be  valid  and 
binding  between  the  company  and  its  stockholders,  and  yet  may  be 
set  aside  at  the  instance  of  creditors,  and  full  payment  on  the  stock 
enforced  for  the  satisfaction  of  the  debts  of  the  corporation.     Scovill 
V,  Thayer  (105  U.  S.  143)  ;   Curry  v.  Woodward  (53  Ala.  371).     This 
latter  rule  results  from  the  doctrine,  well  established  in  America,  that 
the  stock  subscribed  is  considered  in  equity  as  a  trust  fund  for  the 
payment  of  creditors.      Wood  v.  Dunimer  (3  Mason,  308)  ;  Railroad 
V.  Branch  (59  Ala.  139)  ;   Smith  v.  Huckabee  (53  Ala.  191)  ;  Paschall 
V.  Whitsett  (11  Ala.  472) ,  Allen  v.  Railroad  Co.  (Id.  437).     This  doc- 
trine, first  distinctly  enunciated  in  Wood  v.  Bummer  (supra),  does 
not  prevail  in  England  as  in  this  country.     Tayl.  Priv.  Corp.  §  658, 
note  1 ;  Cook,  Stocks,  §  42.     The  absence  of  the  recognition  in  Eng- 
lish cases  of  this  trust  feature  of  a  subscription  to  stock  renders 
them  unsafe  guides  in  American  courts  when  dealing  with  questions 
relating  to  the  liability  of  stockholders  m  reference  to  the  debts  of 
the  corporation. 

Several  cases  are  cited  m  support  of  the  contention  that  the  pro- 
vision of  section  6,  art.  14,  of  the  constitution  does  not  have  such 
effect  on  the  transaction  in  this  case  as  to  leave  the  stockholders  who 
participated  therein  still  liable  for  the  debts  of  the  corporation.  In 
Railroad  Go.  v.  Doiv  (120  U.  S.  287 ;  7  Sup.  Ct.  Rep.  482),  it  was  held 
that  a  similar  provision  of  the  constitution  of  Arkansas  did  not  au- 
thorize a  corporation  itself  to  repudiate  its  liability  on  $2,600,000  in 
bonds  and  $1,300,000  in  stock,  both  of  which  had  been  issued  in  pay- 
ment for  property  worth  only  $1,300,000.  This  case  involves  no 
question  of  the  right  of  creditors  to  charge  stockholders.     As  has 
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already  been  shown,  an  arrangement  which  would  preclude  the  cor- 
poration from  demanding  further  payment  upon  stock  issued  by  it 
would  not  prevent  creditors  from  proceeding  against  the  stockholders 
if  the  stock  has  Hot  really  been  paid  for.  Nothing  is  said  m  that 
case  to  indicate  that  the  transaction  would  have  been  sustained  to  the 
same  extent  as  against  the  creditors  of  the  corporation.  The  case  is 
not  an  authority  against  the  existence  of  the  liability  here  asserted. 
The  same  thing  may  be  said  of  the  case  of  Railroad  Co.  v.  Thompson 
(103  111.  187),  which  is  cited  in  the  opinion  in  the  case  just  men- 
tioned. In  Stein  v.  Howard  (65  Cal.  616 ;  4  Pac.  Eep.  662),  it  was 
held  that  an  increase  of  capital  stock,  under  a  resolution  authorizing 
the  additional  shares  to  be  sold  at  87|  cents  on  the  dollar,  was  not 
such  "  a  fictitious  increase  of  the  stock  "  as  was  prohibited  by  a  con- 
stitutional provision  similar  to  ours.  Neither  in  this  case  nor  in  the 
two  cases  cited  just  before  it  is  there  anything  in  the  report  to  indi- 
cate what,  if  any,  statutory  regulations  prevailed  in  those  States  in 
reference  to  the  mode  in  which  subscriptions  to  stock  in  corporations 
should  be  made  payable. 

We  -will  now  turn  to  the  principal  cases  which  assert  the  invalidity 
as  against  creditors  of  attempts  to  satisfy  the  liability  on  stock  sub- 
scriptions by  the  transfer  of  property  at  a  gross  over-valuation.  In 
Jackson  v.  Traer  (64  Iowa,  469,  20  N.  W.  Rep.  764),  the  facts  were 
that  a  railway  company  had  been  indebted  to  a  construction  company 
in  the  sum  of  $70,000,  which  it  was  unable  to  pay ;  and  in  satisfac- 
tion of  the  debt  it  issued  to  the  construction  company  certificates  of 
stock  of  the  face  value  of  $350,000,  which  shares  were  distributed 
among  the  members  of  the  construction  company.  It  was  held  that 
such  members  were  to  be  treated  as  stockholders  who  had  paid  20  per 
cent  on  their  stock,the  stock  held  by  them  being  five  times  greater 
in  amount  than  the  debt  for  which  it  was  issued,  and  that  they  were 
liable  to  a  creditor  of  the  corporation  to  the  extent  of  the  unpaid  80 
per  cent  of  the  par  value  of  the  stock.  To  the  same  effect  is 
Osgood  V.  King  (42  Iowa,  478).  In  neither  of  these  cases  does  it 
appear  that  the  statutes  of  Iowa  require  subscriptions  to  stock  to 
be  made  payable  in  any  particular  mode.  The  existence  of  the  lia- 
bility was  not  made  to  depend  upon  a  statutory  requirement  in 
this  regard.  By  the  New  York  statute  governing  the  organization 
of  corporations  for  manufacturing  purposes  it  is  provided  "  that  the 
trustees  of  such  companies  may  in  good  faith  purchase  property 
necessary  to  their  business,  and  issue  stock  to  the  amount  of  the 
value  thereof  in  payment  therefor,  and  the  holders  of  such  stock 
are  exempt  from  liability  for  the  debts  of  the  corporation."  In 
Douglass  v.  Ireland  (73  N.  Y.  100),  it  appeared  that  the  capital  stock 
of  a  corporation  organized  under  that  act,  to  the  amount  of  $300,000, 
was  issued  in  consideration  of  the  assignment  to  the  company  of 
executory  contracts  for  the  purchase  of  property  found  by  the  jury 
to  be  of  the  value  of    $68,000.     The  defendant  acquired  his  stock 
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with  a  full  knowledge  of  the  facts,  having,  as  a  trustee  of  the  cor- 
poration, participated  in  the  transaction.  He  was  held  liable  as  a 
stockholder  who  had  not  fully  paid  up.  The  court  said .  "  A  delib- 
erate and  advised  over-valuation  of  property  thus  purchased  and 
paid  for  is  a  fraud  upon  the  law,  and  a  violation  of  the  condition 
upon  which  the  exemption  of  stockholders  from  liability  under  the 
l)rovisions  of  the  statute  is  made  to  depend.  It  is  in  direct  viola- 
tion of  the  policy  as  well  as  the  terms  of  the  law,  which  demands 
payment,  either  in  money  or  property  at  its  value,  of  all  the  cap- 
ital stock  of  the  company,  as  a  condition  of  immunity  to  the  stock- 
holders from  liability  for  debts  of  the  corporation.  The  payment  of 
an  amount  for  property  in  excess  of  its  value  deprives  creditors  and 
the  public  of  the  security  contemplated  by  the  statute,  and  thus  a 
fraud  is  perpetrated  as  well  upon  the  law  as  upon  creditors.  The 
fraud  is  consummated  by  the  issue  of  stock  as  full  paid  under  the  Act 
of  1853,  which  has  not  been  fully  paid  for  in  value  by  the  property 
by  which  it  is  issued,  and  it  does  not  depend  upon  any  fraudulent 
intent  other  than  that  which  is  evidenced  by  the  act  of  knowingly 
issuing  stock  for  property  to  an  amount  in  excess  of  its  value. 
All  that  is  necessary  to  establish  the  legal  fraud,  and  take  the  stock 
issued  out  of  the  immunity  assured  to  stock  honestly  issued  in  pursu- 
ance of  the  Act  of  1853,  is  to  prove  two  facts :  (1)  That  the  stock 
issued  exceeded  in  amount  the  value  of  the  property  in  exchange 
for  which  it  was  issued ;  and  (2)  that  the  trustees  deliberately,  and 
with  knowledge  of  the  real  value  of  the  property,  over-valued  it,  and 
paid  in  stock  for  it  an  amount  which  they  knew  was  in  excess  of  its 
actual  value."  The  rule  laid  down  in  this  case  is  firmly  established 
in  New  York.  Boynton  v.  Andrews  (63  N.  Y.  93) ;  Schenck  v.  Andrews 
(57  N.  Y.  133)  ;  Boijnton  v.  Hatch  (47  N.  Y.  226)  ;  Iron  Co.  v.  Drexel 
(90  N.  Y.  87).  A  New  Jersey  statute  authorized  payment  for  capital 
stock  to  be  made  "either  in  money  or  in  land  ;  the  land  to  be 
appraised  by  the  board  of  directors,  and  taken  at  such  value  on  such 
terms  as  may  be  agreed  on."  The  capital  stock  of  a  corporation  was 
fixed  at  $100,000,  all  of  which  was  subscribed  for  by  five  persons, 
who  became  the  directors  of  the  company.  Certain  lands  were  pur- 
chased for  f  50,000,  and  the  deed  thereto  was  made  directly  to  the 
corporation,  which  gave  its  obligations  for  the  whole  of  the  purchase- 
money.  The  directors  then  appraised  the  lands  at  $100,000,  and 
credited  |50,000  of  that  valuation  as  a  payment  of  50  per  cent  on 
their  stock  subscriptions.  The  lands  were  not  worth  more  than  the 
original  purchase  price.  On  this  state  of  facts  it  was  held,  in 
Wetherbee  v.  Baker  (35  N.  J.  Eq.  §01),  that,  as  against  creditors  of 
the  corporation,  such  allowance  of  credit  on  the  subscriptions  was 
invalid,  and  that  the  stockholders  were  liable  for  the  whole  amount 
of  their  subscriptions.  In  reference  to  the  valuation  of  the  land  by 
the  directors,  as  authorized  by  the  statute  above  quoted,  the  court 
say :     "The  directors,  in  making  the  appraisement  and  valuation  and 
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dealing  with  their  stock  subscriptions,  act  in  a  fiduciary  capacity,  and 
are  bound  to  discharge  the  duties  of  the  trust  with  fidelity.  This 
appraisement,  it  is  manifest,  was  illusory,  and  made  only  in  the 
interests  of  the  directors,  who  were  to  profit  by  it;"  and  tliat  "in 
all  such  cases  transactions  under  such  powers  have  been  upheld  only 
where  the  contract  for  the  rendition  of  services  or  the  purchase  of 
property  payable  in  stock  has  been  made  in  good  faith,  and  the 
property  taken  in  payment  of  stock  subscriptions  has  been  put  in  at 
a  fair  bona  fide  valuation ;  and  the  courts  have  inflexibly  enforced  the 
rule  that  payment  of  stock  subscriptions  is  good  as  against  cred- 
itors only  where  payment  has  been  made  in  money,  or  in  what  may 
fairly  be  considered  as  money's  worth."  In  Bailey  v.  Coke  Co.  (69 
Pa.  St.  334),  the  facts  were  that  Bailey,  with  two  other  persons,  on 
September  29  purchased  certain  land  for  $126,000,  and  on  October 
1  following  the  corporation  agreed  to  take  the  land  at  an  advance 
of  $50,000,  subject  to  the  whole  purchase-money,  so  that  the  stock 
subscription  of  $50,000  made  by  Bailey  and  the  two  others  should 
be  paid  for  in  full  by  the  agreed  advance  on  the  land.  The  stat- 
ute provided  that  "  no  share  shall  be  issued  for,  less  than  its  par 
value."  It  was  held  that  by  such  a  transaction  Bailey  did  not  pay 
for  his  stock,  and  that  he  was  still  liable  thereon.  Eights  of  cred- 
itors were  not  involved  in  this  case.  The  transaction  was  regarded 
as  a  fraud  on  the  rights  of  other  stockholders,  and  as  involving  a 
non-compliance  with  statutory  safeguards  intended  for  the  protection 
of  the  public.  The  case  is  not  unlike  the  Alabama  case  of  Parson  v. 
Joseph  (supra). 

The  review  of  the  authorities  will  not  be  further  extended.  Dis- 
cussions of  them  may  be  found  in  Cook,  Stocks  §§  33-47 ;  1  Mor.  Priv. 
Corp.  §§  425-429 ;  2  Mor.  Priv.  Corp.  §  826  et  seq.;  2  Wat.  Corp.  §  188 ; 
Tayl.  Priv.  Corp.  §§  645,  701  et  seq.  Our  examination  satisfies  us 
that  the  weight  of  American  authority  does  not  support  the  statement 
made  by  Mr.  Cook  in  section  47  of  his  work  on  Stocks  and  Stock- 
holders, to  the  effect  that  the  attempts  which  have  been  made,  in 
cases  where  stock  was  issued  for  property  taken  at  an  over-valuation, 
to  hold  the  party -receiving  such  stock  liable  for  its  full  par  value, 
less  the  actual  value  of  the  property  received  from  him,  have  been 
unsuccessful ;  and  that  if  there  has  been  an  over-valuation,  which  is 
shown  to  have  been  fraudulent,  then  the  contract  is  to  be  treated  like 
other  fraudulent  contracts,  and  is  to  be  adopted  in  toto  or  rescinded 
in  toto,  and  set  aside.  We  have  found  no  authority  at  all  asserting 
the  exemption  of  the  stockholder  from  such  liability  where  it 
appeared  that  the  stock  subscription  was  governed  by  a  statutory 
regulation  at  all  similar  to  section  1805  of  the  Code  of  1876,  or  sec- 
tion 16^2  of  the  Code  of  1886.  On  the  other  hand,  the  New  York, 
New  Jersey,  Maryland,  and  Pennsylvania  decisions  which  have  been 
cited  show  that  the  courts  in  those  States,  in  giving  effect  to  statutory 
requirements,  certainly  no  more  stringent  than  ours  as  to  the  mode 
voi,.  I.  —  56 
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in  which  stock  subscriptions  shall  be  made  payable,  do  not  allow 
attempted  payments  in  property  worth  greatly  less  than  the  amount 
of  the  stock  issued  therefor  to  foreclose  the  just  demand  of  corporate 
creditors  to  require  that  the  stock  subscriptions  be  made  good  in 
money,  or  in  money's  worth,  as  contemplated  by  the  statutes.  Those 
courts  recognize  in  such  provisions  safeguards  intended  for  the  pro- 
tection of  persons  dealing  with  corporations,  as  well  as  for  the  cor- 
porations themselves  and  the  persons  associated  together  therein. 
Our  general  laws  afford  the  amplest  and  freest  facilities  for  persons 
desiring  to  engage  in  almost  any  kind  of  lawful  venture  to  secure 
by  corporate  association  the  advantages  of  defined  and  limited  respon- 
sibility, and  at  the  same  time  the  efficient  execution  of  their  purposes, 
by  means  of  an  artificial  being,  changes  in  the  membership  of  which 
cause  no  break  in  the  continuity  of  its  action,  nor  affect  its  capacity 
to  act,  within  the  scope  of  its  powers,  as  a  natural  person.  It  is 
plain  that  such  associations,  endowed  with  such  powers  and  priv- 
ileges, would  be  a  source  of  danger  to  persons  dealing  with  them, 
unless  the  law  required  that  in  their  formation  suitable  provisions 
be  made  for  a  substantial  responsibility  for  such  engagements  as 
they  may  enter  into.  When  legal  provisions  are  found  which  are 
appropriately  framed  to  secure  the  existence  of  such  responsibility, 
it  is  not  permissible  so  to  construe  them  as  to  allow  a  mere  formal 
and  illusory  compliance  therewith  to  defeat  the  objects  intended  to 
be  accomplished.  ISTo  argument  is  needed  to  show  that  a  requirement 
that  the  stock  of  a  corporation  shall  be  paid  in  money,  or  in  labor,  or 
property  at  its  money  value,  inures  to  the  benefit  of  persons  who 
may  become  creditors  of  the  corporation,  in  that  il  requires  the  capi- 
tal stock  to  be  the  representative  of  substantial  values,  and  insures 
the  existence  of  a  fund  which  must  be  within  reach  for  the  satisfac-' 
tion  of  debts  if  the  affairs  of  the  corporation  are  managed  as  contem- 
plated by  the  law.  It  is  equally  clear  that  if  a  stock  subscription 
which  is  required  to  be  made  payable  in  money,  or  in  labor,  or 
property  at  its  money  value,  and  is  in  fact  made  payable  in  property 
at  a  designated  money  valuation,  may  be  satisfied  by  the  transfer  of 
property  the  value  of  which  is  insignificant,  or  merely  nommal  as 
compared  with  the  valuation  stated,  then,  so  far  as  this  provision 
of  the  law  looks  to  the  protection  of  creditors,  it  might  as  well 
have  allowed  the  subscription  to  be  made  payable  in  "chips  and 
whetstones."  Except  section  6,  art.  14  of  the  constitution,  and 
section  1805  of  the  Code  of  1876,  there  were  not,  at  the  time  of  the 
formation  of  the  appellee,  in  reference  to  the  mode  of  satisfying  stock 
subscriptions,  adequate  provisions  for  the  protection  of  creditors  of 
such  corporations.  Those  enactments  are  appropriate  for  this  pur- 
pose. The  requirement  of  section  1805  of  the  Code  of  1876,  that  "in 
case  of  failure  to  perform  the  labor,  or  deliver  the  property  according 
to  the  terms  of  the  subscription,  the  money  value  thereof,  as  named 
in  the  lists  of  subscription,  shall  be  paid  by  the  subscribers,"  cannot 
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be  regarded  as  providing  for  a  penalty  to  compel  the  performance  of 
the  labor,  or  the  delivery  of  the  property.  The  evident  meaning  is 
that,  in  the  event  of  such  failure,  the  corporation  shall  receive  the 
equivalent,  and  no  more  nor  less  than  the  equivalent,  in  money,  of 
the  labor,  or  of  the  property,  as  the  case  may  be.  This  clause  of  the 
statute  is  convincing  that  the  statement  of  the  money  value  of  the 
property  in  which  the  subscription  is  made  payable  is  a  material 
feature  of  the  contract,  and  that  the  property  delivered  must  be  of 
a  value  to  correspond  with  that  named  in  the  subscription.  As 
affecting  the  rights  of  creditors,  the  statute  is  simply  a  definite 
requirement  as  to  what  shall  constitute  that  trust  fund  to  which 
persons  dealing  with  the  corporation  have  a  right  to  look.  The 
defendants  in  this  case,  in  making  and  accepting  payments  on  the 
stock  subscriptions,  were  acting  in  a  fiduciary  capacity  in  refer- 
ence to  that  fund.  The  performance  of  the  contract  of  subscription, 
to  be  binding  on  creditors,  should  have  been  such  as  is  required  in 
the  case  of  a  contract  between  a  trustee  and  one  having  knowledge 
of  his  trust  obligation.  In  form  the  stock  subscriptiou  was  such  as 
the  statute  called  for.  Under  section  2023  of  the  Code  of  1876,  and 
section  8,  art.  14,  of  the  constitution,  the  stockholders  are  liable  only 
for  the  unpaid  stock  owned  by  them.  But  the  creditors  are  entitled 
to  demand  that  the  payment  on  the  stock  shall  be  an  actual  and 
bona  fide  discharge  of  the  liability  imposed  by  the  contract  of  sub- 
scription. The  defendants  in  making  and.  accepting  payment  in  prop- 
erty were  bound  to  exercise  their  judgment  and  discretion  fairly  and 
honestly  directed  to  secure  a  substantial  compliance  with  the  terms 
of  the  contract.  In  the  exercise  of  that  judgment  and  discretion 
they  are  entitled  to  the  benefit  of  whatever  margin  there  may  be  for 
honest  differences  of  opinion  in  the  valuation  of  the  property ;  but  a 
deliberate  and  intentional  over-valuation  of  the  property  is  not  per- 
missible. The  transfer  of  the  property  known  to  be  worth  only 
f  5,000  to  pay  a  stock  subscription  of  $200,000  does  not  bear  the  sem- 
blance of  a  compliance  with  the  contract  of  subscription  as  to  one 
of  the  essential  terms  thereof.  The  taking  of  property  at  a  valua- 
tion forty  times  greater  than  its  actual  worth,  which  was  known  to 
the  parties,  shows  upon  its  face  the  absence  of  a  bona  fide  exercise 
of  judgment  and  discretion  in  making  the  valuation,  and  an  inten- 
tional non-compliance  with  the  requirement  that  the  property  shall 
be  taken  at  its  money  value.  The  absence  of  fraudulent  motive  on 
the  part  of  a  trustee  does  not  give  validity  to  a  mere  simulated 
execution  of  the  trust;  and  an  averment  of  fraud  in  reference 
thereto  is  unnecessary.  The  parties  beneficially  interested  in  the 
trust  are  entitled  to  a  substantial  compliance  with  its  terms.  They 
are  not  bound  by  an  act  of  mere  formal  compliance,  which  really 
involves  their  practical  exclusion  ■  from  the  benefits  intended  to  be 
secured  to  them.  The  capital  stock  of  a  corporation  constitutes  the 
basis  of  its  credit,  and  persons  dealing  with  the  corporation  have  a 
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right  to  assume  that  the  stock  has  been  actually  paid  in,  or  that  it 
may  be  reached.     The  transaction  whereby  payment  was  attempted 
to  be  made,  as  shown  by  the  averments  of  the  bill  in  this  case,  is 
not  binding  on  creditors,  because  it  did  not  constitute  such  a  pay- 
ment as  was  contemplated  by  the  terms  of  the  contract  of  subscrip- 
tion, and  was  in  effect  a  palpable  evasion   of   the  requirements  of 
the  statute.     It  is,  however,  contended  in  the  argument  for  appellee 
that  the  appellant,  through  its  officers,  knew  of  the  history  of  the 
organization  of  the  appellee  corporation,  and  of  the  mode  in  which 
the  subscriptions  to  the  stock  were  to  be  paid ;  that  in  fact  it  was 
an  active  promoter  of  the  whole  transaction  in  advance.     It  may  be 
that  such  an  unauthorized  extinguishment  of  the  subscription  liabil- 
ity may  not  be  impeached  by  one  who  was  actively  instrumental  in 
securing  the  organization  of  a  corporation  with  a  view  of  making  a 
sale  of  property  to  it,  and  did  in  fact  accept  benefit  in  dealing  with 
the  corporation  with  full  knowledge  of  the  arrangement  by  which  the 
stock  was  proposed  to  be  paid  for.     Disability  to  question  a  wrongful 
transaction  usually  attaches  to  a  party  who  consented  thereto  or  par- 
ticipated therein.     First  Nat.  Bank  v.  Gustin,  eta.  Mining  Co.  (Minn. 
44  N.  W.  Rep.  198);  Bank  v.  Alden  (129  U.  S.  372);  9  Sup.  Ct.  Eep. 
332;  Parson -v.  Josej)h  {supra);  2  Mor.  Priv.  Corp.   §829.     But  the 
averments  of  the  bill  in  this  case  do  not  show  that  the  appellant  par- 
ticipated in,  or  knew  of  the  mode  in  which  the  stock  subscription  was 
undertaken  to  be  paid.     In  the  absence  of  averments  upon  this  sub- 
ject, it  is  not  to  be  taken  for  granted  that  the  appellant,  in  making 
the  agreement  to  convey  the  land  to  the  corporation  when  formed, 
contemplated  that  the  stock  in  the  corporation  should  not  be  paid  for 
as  the  law  directed,  or  that,  in  accepting  the  notes  of  the  corporation, 
it  had  such  knowledge,  and  took  such  part  in  the  furtherance  of  the 
acts  connected  with  the  transfer  of  the  bond  for  title  for  the  stock, 
that  it  is  to  be  presumed  to  have  dealt  with  the  corporation  on  the 
basis  of  treating  its  capital  stock  as  fully  paid  up.     We  find  nothing 
in  the  averments  of  the  bill  to  preclude  appellant  from  asserting  the 
right  of  a  creditor  of  a  corporation  to  hold  stockholders  liable  for  sub- 
scriptions to  stock  not  really  paid  for.     The  statements  of  fact  in  the 
bill  support  the  conclusion  therein  averred  that  the  transaction  by 
which  payment  for  the  stock  was  attempted  to  be  made  was   merely 
colorable,  —  in  other  words,  that  it  was  not  really  a  payment,  — but 
had  only  the  outward  appearance  without  the  substance  of  payment. 
Such  being  the  case,  the  individual  defendants  are  still  liable  on  their 
stock  subscriptions  to  the  extent  that  the  attempted  payment  falls 
short  of  a  bona  fid&  compliance  with  the  terms  of  the  contract,  and 
the  allegations  as  to  excessive  over-valuation  of  the  property  in  ques- 
tion were  sufficient  under  the   rules    above   stated.     The  chancery 
court  erred  in  sustaining  the  demurrers. 

Reversed  and  remanded. 


GH±VP.  XVII.]  HOSPES   V.    CAK    COMPANY.  885 


HOSPES  V.  CAR  COMPANY. 
{f>QN.W.Rep.im.    Supreme  Court  of  Minnesota.     1892.) 
Appeal  from  district  court,  Washington  County. 
Sequestration  proceedings  by  E.  L.  Hospes  &  Co.  against  the  North- 
western Manufacturing  and  Car  Company.     The  Minnesota  Thresher 
Manufacturing  Company  intervened  and   filed  a  complaint   against 
George  R.  Finch  and  others,  stockholders  in  the  Northwestern  Manu- 
facturing and  Car  Company.     From  an  order  overruling  demurrer  to 
the  intervener's  supplemental   complaint,  George  R.  Finch,  the  St. 
Paul  Trust  Company,  executor,  and  others,  appeal.     Reversed^ 
Mitchell,  J. :  — 

This  appeal  is  from  an  order  overruling  a  demurrer  to  the  so-called 
"  supplemental  complaint "  of  the  Minnesota  Thresher  Manufacturing 
Company.  The  Northwestern  Manufacturing  and  Car  Company  was 
a  manufacturing  corporation  organized  in  May,  1882.  Upon  the 
complaint  of  a  judgment  creditor  (Hospes  &  Co.),  after  return  of 
execution  unsatisfied,  judgment  was  rendered  in  May,  1884,  seques- 
trating all  its  property,  things  in  action,  and  effects,  and  appointing 
a  receiver  of  the  same.  This  receivership  still  continues,  the  affairs 
of  the  corporation  being  not  yet  fully  administered ;  but  it  appears 
that  it  is  hopelessly  insolvent,  and  that  all  the  assets  that  have  come 
into  the  hands  of  the  receiver  will  not  be  sufficient  to  pay  any  consid- 
erable part  of  the  debts.  The  Minnesota  Thresher  Manufacturing 
Company,  a  corporation  organized  in  November,  1884,  as  creditor, 
became  a  party  to  the  sequestration  proceeding,  and  proved  its  claims 
against  the  insolvent  corporation.  In  October,  1889,  in  behalf  of 
itself  and  all  other  creditors  who  have  exhibited  their  claims,  it  filed 
this  complaint  against  certain  stockholders  (these  appellants)  of  the 
car  company  in  pursuance  of  an  order  of  court  allowing  it  to  do  so, 
and  requiring  those  thus  impleaded  to  appear  and  answer  the  com- 
plaint. The  object  is  to  recover  from  these  stockholders  the  amount 
of  certain  stock  held  by  them,  but  alleged  never  to  have  been  paid 
for.  What  was  said  in  Meagher  Case  (50  N.  W.  Rep.  1114),  just 
decided,  is  equally  applicable  here  as  to  the  right  to  enforce  such  a 
liability  in  the  sequestration  proceeding  upon  the  petition  or  com- 
plaint of  creditors  who  have  become  parties  to  it.  There  is  nothing 
in  this  practice  inconsistent  with  what  was  decided  in  Thresher  Co.  v. 
Langdon  (44  Minn.  37;  46  N.  W.  Rep.  310).  The  complaint  is  not 
the  commencement  of  an  independent  action  by  creditors  in  their 
ovfn  behalf,  antagonistic  to  the  rights  of  the  receiver,  but  is  filed  in 
the  sequestration  proceeding  itself,  and  in  aid  of  it. 

The  principal  question  in  the  case  is  whether  the  complaint  states 
facts  showing  that  the  thresher  company,  as  creditor,  is  entitled  to 
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the  relief  prayed  for;  or,  in  other  words,  states  a  cause  of  action. 
Briefly  stated,  the  allegations  of  the  complaint  are  that  on  May  10, 
1882,  Seymour,  Sabin,  &  Co.  owned  property  of  the  value  of  several 
million  dollars,  and  a  business  then  supposed  to  be  profitable.     That, 
in  order  to  continue  and  enlarge  this  business,  the  parties  interested 
in  Seymour,  Sabin,  &  Co.,  with  others,  organized  the  car  company,  to 
which  was  sold  the  greater  part  of  the  assets  of  Seymour,  Sabin,  & 
Co.,  at  a  valuation  of  12,267,000,  in  payment  of  which  there  were 
issued  to  Seymour,  Sabin,  &  Co.  shares  of  the  preferred  stock  of  the 
car  company  of  the  par  value  of  $2,267,000,  it  being  then  and  there 
agreed  by  both  parties  that  this  stock  was  in  full  payment  of  the 
property  thus  purchased.     It  is  further  alleged  that  the  stockholders 
of  Seymour,  Sabin,  &  Co.,  and  the  other  persons  who  had  agreed  to 
become  stockholders  in  the  car  company,  were  then  desirous  of  issu- 
ing to  themselves,  and  obtaining  for  their  own  benefit,  a  large  amount 
of  common  stock  of  the  car  company,  "without  paying  therefor,  and 
without  incurring  any  liability  thereon  or  to  pay  therefor ;  "  and  for 
that  purpose,  and  "  in  order  to  evade  and  set  at  naught  the  laws  of 
this  State,"  they  caused  Seymour,  Sabin,  &  Co.  to  subscribe  for  and 
agree  to  take  common  stock  of  the  car  company  of  the  par  value  of 
§1,500,000.     That  Seymour,  Sabin,  &  Co.  thereupon  subscribed  for 
that  amount  of  the  common  stock,  but  never  paid  therefor  any  con- 
sideration whatever,  either  in  money  or  property.     That  thereafter 
these  persons  caused  this  stock  to  be  issued  to  D.  M.  Sabin,  as  trustee 
to  be  by  him  distributed  among  them.     That  it- was  so  distributed 
without  receipt  by  him  or  the  car  company  from  any  one  of  any  con- 
sideration whatever,  but  was  given  by  the  car  company  and  received 
by  these  parties  entirely  "  gratuitously."     The  car  company  was,  at 
this  time,  free  from  debt,  but  afterwards  became  indebted  to  various 
persons  for  about  |3,000,000.     The  thresher  company,  incorporated 
after  the  insolvency  and  receivership  of  the  car  company,  for  the 
purpose  of  securing  possession  of  its  assets,  property,  and  business, 
and  therewith  engaging  in  and  continuing  the  same  kind  of  manu- 
facturing, prior  to  October  27,  1887,  purchased  and  became  the  owner 
of  unsecured  claims  against  the  car  company,  "  bona  fide,  and  for  a 
valuable  consideration  "  to  the  aggregate  amount  of  $1,703,000.     As 
creditor,  standing  on  the  purchase  of  these  debts,  which  were  con- 
tracted after  the  issue  of  this  "  bonus  "  stock,  the  thresher  company 
files  this  complaint  to  recover  the  par  value  of  the  stock  as  never 
having  been  paid  for.     The  complaint  does  not  allege  what  the  con- 
sideration of  these  debts  was,  nor  to  whom  originally  owing,  nor 
what  the  intervener  paid  for  them ;  nor  whether  any  of  the  origi- 
nal creditors  trusted  the  car  company  on  the  faith  of  the  bonus  stock 
having  been  paid  for.     Neither  does  it  allege  that  either  the  thresher 
company  or  its  assignors  were  ignorant  of  the  bonus  issue  of  stock, 
nor  that  they  or  any  of  them  were  deceived  or  damaged  in  fact  by 
such  issue,  nor  that  the  bonus  stock  was  of  any  value.     Neither  is 
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there  any  traversable  allegation  of  any  actual  fraud  or  intent  to 
deceive  or  injure  creditors.  A  desire  to  get  something  without  pay- 
ing for  it,  and  actually  getting  it,  is  not  fraudulent  or  unlawful  if 
the  donor  consents,  and  no  one  else  is  injured  by  it ;  and  the  gen- 
eral allegation  that  it  was  done  "  in  order  to  evade  and  set  at  naught 
the  laws  of  the  State  "  of  itself  amounts  to  nothing,  but  a  mere  con- 
clusion of  law.  As  a  creditors'  bill,  in  the  ordinary  sense,  the  com- 
plaint is  manifestly  insufficient.  The  thresher  company,  however, 
plants  itself  upon  the  so-called  "  trust-fund  "  doctrine,  that  the  capital 
stock  of  a  corporation  is  a  trust  fund  for  the  payment  of  its  debts ; 
its  contention  being  that  such  a  bonus  issue  of  stock  creates,  in  case 
of  the  subsequent  insolvency  of  the  corporation,  a  liability  on  part  of 
the  stockholder  in  favor  of  creditors  to  pay  for  it,  notwithstanding 
his  contract  with  the  corporation  to  the  contrary. 

This  "trust-fund"  doctrine,  commonly  called  the  "American  doc- 
trine," has  given  rise  to  much  confusion  of  ideas  as  to  its  real  mean- 
ing, and  much  conflict  of  decision  in  its  application.  To  such  an 
extent  has  this  been  the  case  that  many  have  questioned  the  accuracy 
of  the  phrase,  as  well  as  doubted  the  necessity  or  expediency  of  in- 
venting any  such  doctrine.  While  a  convenient  phrase  to  express  a 
certain  general  idea,  it  is  not  suffi.ciently  precise  or  accurate  to  con- 
stitute a  safe  foundation  upon  which  to  build  a  system  of  legal  rules. 
The  doctrine  was  invented  by  Justice  Story  in  Wood  v.  Dummer  (3 
Mason,  308),  which  called  for  no  such  invention,  the  fact  in  that  case 
being  that  a  bank  divided  up  two-thirds  of  its  capital  among  its 
stockholders  without  providing  funds  sufficient  to  pay  its  outstanding 
billholders.  Upon  old  and  familiar  principles  this  was  a  fraud  on 
creditors.  Evidently  all  that  the  eminent  jurist  meant  by  the  doc- 
trine was  that  corporate  property  must  be  first  appropriated  to  the 
payment  of  the  debts  of  the  company  before  there  can  be  any  dis- 
tribution of  it  among  stockholders,  —  a  proposition  that  is  sound 
upon  the  plainest  principles  of  common  honesty.  In  Fogg  v.  Blair 
(133  U.  S.  541 ;  10  Sup.  Ct.  Eep.  338),  it  is  said  that  this  is  all  the 
doctrine  means.  The  expression  used  in  Wood  v.  Dummer  has,  how- 
ever, been  taken  up  as  a  new  discovery,  which  furnished  a  solution  of 
every  question  on  the  subject.  The  phrase  that  "  the  capital  of  a 
corporation  constitutes  a  trust  fund  for  the  benefit  of  creditors  "  is 
misleading.  Corporate  property  is  not  held  in  trust,  in  any  proper 
sense  of  the  term.  A  trust  implies  two  estates  or  interests,  —  one 
equitable  and  one  legal;  one  person,  as  trustee,  holding  the  legal 
title,  while  another,  as  the  cestui  que  trust,  has  the  beneficial  interest. 
Absolute  control  and  power  of  disposition  are  inconsistent  with  the 
idea  of  a  trust.  The  capital  of  a  corporation  is  its  property.  It  has 
the  whole  beneficial  interest  in  it,  as  well  as  the  legal  title.  It  may 
use  the  income  and  profits  of  it,  and  sell  and  dispose  of  it,  the  same  as 
a  natural  person.  It  is  a  trustee  for  its  creditors  in  the  same  sense 
and  to  the  same  extent  as  a  natural  person,  but  no  further.     This  is 
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well  illustrated  and  clearly  announced  in  the  case  of  Graham  v.  Rail- 
way Co.  (102  U.  S.  148).  That  was  a  creditors'  suit  to  reach  a  piece 
of  real  estate  on  the  ground  that  it  had  been  conveyed  by  the  cor- 
poration fraudulently  for  a  wholly  inadequate  consideration.  The 
trust-fund  doctrine  was  invoked  by  a  subsequent  creditor,  and  it  was 
■claimed  that,  as  the  trust  had  been  violated,  the  deed  should  be  set 
aside.  If  the  premise  was  correct  that  the  corporation  held  it  in 
trust  for  creditors,  the  conclusion  was  inevitable ;  but  the  court  de- 
nied the  premise,  saying  that  a  corporation  is  in  law  as  distinct  a 
being  as  an  individual  is,  and  is  entitled  to  hold  property  (if  not  con- 
trary to  its  charter)  as  absolutely  as  an  individual  can  hold  it.  Its 
estate  is  the  same,  its  interest  is  the  same,  its  possession  is  the  same ; 
and  that  there  is  no  reason  why  the  disposal  by  a  corporation  of  any 
of  its  property  should  be  questioned  by  subsequent  creditors  any 
more  than  a  like  disposal  by  an  individual ;  that  the  same  principles 
of  law  apply  to  each.  That  the  phrase  that  "  the  capital  of  a  cor- 
poration is  a  trust  fund  for  the  payment  of  its  creditors  "  is  mislead- 
ing, if  not  inaccurate,  is  illustrated  by  the  character  of  the  actions 
that  are  frequently  mistakenly  instituted  on  the  strength  of  it.  For 
example,  in  the  case  of  Railroad  Co.  v.  Ham  (114  U.  S.  587 ;  5  Sux^. 
Ct.  Rep.  1081),  two  roads  had  been  consolidated,  the  new  company 
acquiring  the  property  of  the  old  ones.  A  creditor  of  one  of  the 
old  companies,  on  the  strength  of  the  "trust-fund  "  doctrine,  claimed 
a  lien  on  its  property  in  the  hands  of  the  new  corporation.  If  this 
property  was  impressed  with  a  trust  in  favor  of  creditors  in  the 
hands  of  the  old  company,  it  would  logically  follow  that  it  would 
continue  so  in  the  hands  of  the  new  one.  But  the  court  denied  the 
relief,  and  in  giving  its  construction  of  the  "  trust-fund "  doctrine, 
said :  "  The  property  of  a  corporation  is  doubtless  a  trust  fund  for 
the  payment  of  its  debts  in  the  sense  that  when  the  corporation  is 
lawfully  dissolved^  and  all  its  business  wound  up,  or  when  it  is  in- 
solvent, all  its  creditors  are  entitled  in  equity  to  have  their  debts 
paid  out  of  the  corporate  property  before  any  distribution  thereof 
among  stockholders.  It  is  also  true,  in  the  case  of  a  corporation,  as  in 
the  case  of  a  natural  person,  that  any  conveyance  of  the  property  of 
the  debtor  without  authority  of  law  and  in  fraud  of  existing  creditors 
is  void."  This  is  probably  what  is  meant  when  it  is  said  in  some 
cases,  as  m  Clark  v.  Bever  (139  U.  S.  110 ;  11  Sup.  Ct.  Rep.  468),  that 
the  capital  of  a  corporation  is  a  trust  fund  sub  modo.  If  so,  no  one 
will  dispute  it.  But  it  means  very  little,  for  the  same  thing  could  be 
truthfully  said  of  the  property  of  an  individual  or  a  partnership. 
And  obviously  it  would  make  no  difference  whether  the  disposition 
of  the  corporate  property  is  to  a  stranger  or  to  a  stockholder,  except 
that,  of  course,  the  latter  could  not  be  an  innocent  purchaser. 

There  is  also  much  confusion  in  regard  to  what  the  "trust-fund" 
doctrine  applies.  Some  cases  seem  to  hold  that  unpaid  subscribed 
capital  is  a  trust  fund,  while  other  assets  are  not,  —  that  is,  so  long 
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as  the  subscription  is  unpaid,  it  is  held  in  trust  by  the  corporation, 
but,  when  once  paid  in,  it  ceases  to  be  a  trust  fund ;  while  other  cases 
hold  that,  paid  or  unpaid,  it  is  all  a  trust  fund.     The  first  seems  to 
be  the  rule  laid  down  in  Sawyer  v.  Hoag  (17  Wall.  610),  in  which 
the  "  trust-fund  "  doctrine  was  first  squarely  announced  by  that  court 
with  all  the  vigor  and  force  characteristic  of  the  great  jurist  who 
wrote  the  opinion.     In  that  case  a  stockholder  in  an  insurance  com- 
pany had  given  his  note,  as  the  court  found  the  fact  to  be,  for  85  per 
cent  of  his  subscription  to  the  stock  of  the  company.     After  the 
company  had  become  bankrupt,  and  the  stockholder  knew  the  fact, 
he  bought  up  a  claim  against  the  company  for  one-third  its  face,  and 
in  a  suit  by  the  assignee  in  bankruptcy  on  his  note  set  up  this  claim 
as  an  offset.     That  this  would  have  been  a  fraud  on  the  bankrupt 
act,  and  at  least  a  moral  fraud  on  policy-holders,  is  quite  apparent 
without  invoking  the  "  trust-fund "  doctrine ;  and,   if  the  note  for 
unpaid  stock  was  a  trust   fund,  there  could  have  been  no  offset, 
whether  the  company  was  solvent  or  insolvent.     In  the  opinion  it  is 
said  that,  "  if  the  subscription  had  been  paid  by  the  note  or  other- 
wise, the  note  ceased  thereby  to  be  a  trust  fund  to  which  credit- 
ors can  look,  and  became  ordinary  assets,  with  which  directors  may 
deal  as  they  choose."     But  in    Upton  v.  Tribilcock  (91  U.  S.  45),  it  is 
stated  :  "  The  capital  paid  in  and  promised  to  be  paid  in  is  a  fund 
which  the  trustees  cannot  squander  or  give  away."    While  in  Sanger 
V.  Upton  (Id.  56),  it  is  said  :  "When  debts  are  incurred  a  contract 
arises  with  the  creditors  that  it  (the  capital)  shall  not  be  withdrawn 
or  applied  otherwise  than  upon  their  demands  until  such  demands  are 
satisfied."    And  in  the  same  connection  it  is  distinctly  stated  that  there 
is  no  difference  between  assets  paid  in  and  subscriptions ;  that  "  unpaid 
stock  is  as  much  a  part  of  this  pledge  and  as  much  a  part  of  the  assets 
of  the  company  as  the  cash  which  has  been  paid  in  upon  it ;  that  cred- 
itors have  the  same  right  to  look  to  it  as  to  anything  else,  and  the  same 
right  to  insist  upon  its  payment  as  upon  the  payment  of  any  other 
debt  due  the  company ;  that,  as  regards  creditors,  there  is  no  distinc- 
tion between  such  a  demand  and  any  other  asset  which  may  form  a 
part  of  the  property  and  effects  of  the  corporation."     This  language 
is  quoted  and  approved  in  County  of  Morgan  v.  Allen  (103  U.  S.  508). 
It  would  seem  clear  that  this  is  the  correct  statement  of  the  law. 
The  capital  (not  the  mere  share  certificates)  means  all  the  assets, 
however  invested.     If  a  subscriber  gives  his  note  for  his  stock,  that 
note  is  no  more  and  no  less  a  trust  fund  than  the  money  would  have 
been  if  he  had  paid  cash  down.     Capital  cannot  change  from  a  trust 
to  not  a  trust  by  a  mere  change  of  form.     It  is  either  all  a  trust  or 
all  not  a  trust,  and  the  "  trust-fund  "  rule,  whatever  that  be,  must 
apply  to  all  alike,  and  in  the  same  way.     If  the  assets  of  a  corpora- 
tion are  given  back  to  stockholders,  the  result  is  the  same  as  if  the 
shares  had  been  issued  wholly  or  partly  as  a  bonus.     The  latter  is 
merely  a  short  cut  to  the  same  result.     So  with  dividends  paid  out  of 
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the  capital,  voluntary  conveyances,  stock  paid  in  overvalued  property ; 
all  are  forms  of  one  and  the  same  thing,  all  reaching  the  same  result 
(a  disposition  of  corporate  assets),  which  may  or  may  not  be  a  fraud 
on  creditors,  depending  on  circumstances.  This  much  being  once 
settled,  the  solution  of  the  question  when  a  subsequent  creditor  can 
insist  on  payment  of  stock  issued  as  paid  up,  but  not  in  fact  paid 
for,  or  not  paid  for  at  par,  becomes,  as  we  shall  presently  see,  com- 
paratively simple. 

Another  proposition  which  we  think  must  be  sound  is  that  credit- 
ors cannot  recover  on  the  ground  of  contract  when  the  corporation 
could  not.  Their  right  to  recover  in  such  cases  must  rest  on  the 
ground  that  the  acts  of  the  stockholders  with  reference  to  the  cor- 
porate capital  constitute  a  fraud  on  their  rights.  We  have  here  a 
case  where  the  contract  between  the  corporation  and  the  takers  of  the 
shares  was  specific  that  the  shares  should  not  be  paid  for.  There- 
fore, unlike  many  of  the  cases  cited,  there  is  no  ground  for  implying 
a  promise  to  pay  for  them.  The  parties  have  explicitly  agreed  that 
there  shall  be  no  such  implication,  by  agreeing  that  the  stock  shall 
not  be  paid  for.  In  such  a  case  the  creditors  undoubtedly  may  have 
rights  superior  to  the  corporation,  but  these  rights  cannot  rest  on  the 
implication  that  the  shareholder  agreed  to  do  something  directly  con- 
trary to  his  real  agreement,  but  must  be  based  on  tort  or  fraud, 
actual  or  presumed.  In  England,  since  the  Act  of  1867,  there  is 
an  implied  contract  created  by  statute  that  "  every  share  in  any 
company  shall  be  deemed  and  be  taken  to  have  been  issu,ed  and  to  be 
held  subject  to  the  payment  of  the  whole  amount  thereof  in  cash." 
This  statutory  contract  makes  every  contrary  contract  void.  Such  a 
statute  would  be  entirely  just  to  all,  for  every  one  would  be  advised 
of  its  provisions,  and  could  conduct  himself  accordingly.  And  in 
view  of  the  fact  that  "  watered  "  and  "  bonus  "  stock  is  one  of  the 
greatest  abuses  connected  with  the  management  of  modern  corpora- 
tions, such  a  law  might,  on  grounds  of  public  policy,  be  very  desirar 
ble.  But  this  is  a  matter  for  the  Legislature,  and  not  for  the  courts. 
We  have  no  such  statute;  and,  even  if  the  law  of  1873,  under  which 
the  car  company  was  organized,  impliedly  forbids  the  issue  of  stock 
not  paid  for,  the  result  might  be  that  such  issue  would  be  void  as 
ultra  vires,  and  might  be  cancelled ;  but  such  a  prohibition  would  not 
of  itself  be  suf&cient  to  create  an  implied  contract,  contrary  to  the 
actual  one,  that  the  holder  should  pay  for  his  stock. 

It  is  well  settled  that  an  equity  in  favor  of  a  creditor  does  not 
arise  absolutely  and  in  every  case  to  have  the  holder  of  "  bonus  " 
stock  pay  for  it  contrary  to  his  actual  contract  with  the  corporation. 
Thus  no  such  equity  exists  in  favor  of  one  whose  debt  was  contracted 
prior  to  the  issue,  since  he  could  not  have  trusted  the  company  upon 
the  faith  of  such  stock.  First  Nat.  Bank  v.  Gustin  M.  C.  Min.  Co. 
{A2  Minn.  327 ;  44  N.  W.  Eep.  198) ;  Coit  v.  Amalgamating  Co.  (119 
U.  S.  347;  7  Sup.  Ct.  Eep.  231)  ;  Handley  v.  Stutii{\ZQ  U.  S.  435;  11 
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Sup.  Ct.  Eep.  530).  It  does  not  exist  in  favor  of  a  subsequent  cred- 
itor who  has  dealt  with  the  corporation  with  full  knowledge  of  the 
arrangement  by  which  the  "  bonus  "  stock  was  issued,  for  a  man  can- 
not be  defrauded  by  that  which  he  knows  when  he  acts.  First  Nat. 
Bank  v.  Gustin  M.  C.  Min.  Co.  (supra).  It  has  also  been  held  not 
to  exist  where  stock  has  been  issued  and  turned  out  at  its  full  market 
value  to  pay  corporate  debts.  Clark  v.  Beyer  (supra).  The  same 
has  been  held  to  be  the  case  where  an  active  corporation,  whose  origi- 
nal capital  has  been  impaired,  for  the  purpose  of  recuperating  itself 
issues  a  new  stock,  and  sells  it  on  the  market  for  the  best  price 
obtainable,  but  for  less  than  par,  Handley  v.  Stutz  (supra) ;  although 
it  is  difficult  to  perceive,  in  the  absence  of  a  statute  authorizing  such 
a  thing  (of  which  every  one  dealing  with  the  corporations  is  bound 
to  take  notice),  any  difference  between  the  original  stock  of  a  new 
corporation  and  additional  stock  issued  by  a  "  going  concern."  It  is 
difficult,  if  not  impossible,  to  explain  or  reconcile  these  cases  upon 
the  "  trust-fund  "  doctrine,  or,  in  the  light  of  them,  to  predicate  the 
liability  of  the  stockholder  upon  that  doctrine.  But  by  putting  it 
upon  the  ground  of  fraud,  and  applying  the  old  and  familiar  rules  of 
law  on  that  subject  to  the  peculiar  nature  of  a  corporation  and  the 
relation  which  its  stockholders  bear  to  it  and  to  the  public,  we  have 
at  once  rational  and  logical  ground  on  which  to  stand.  The  capital 
of  a  corporation  is  the  basis  of  its  credit.  It  is  a  substitute  for  the 
individual  liability  of  those  who  own  its  stock.  People  deal  with  it 
and  give  it  credit  on  the  faith  of  it.  They  have  a  right  to  assume 
that  it  has  paid  in  capital  to  the  amount  which  it  represents  itself  as 
having ;  and  if  they  give  it  credit  on  the  faith  of  that  representation, 
and  if  the  representation  is  false,  it  is  a  fraud  upon  them ;  and,  in 
case  the  corporation  becomes  insolvent,  the  law,  upon  the  plainest 
principles  of  common  justice,  says  to  the  delinquent  stockholder, 
"Make  that  representation  good  by  paying  for  your  stock."  It  cer- 
tainly cannot  require  the  invention  of  any  new  doctrine  in  order  to 
enforce  so  familiar  a  rule  of  equity.  It  is  the  misrepresentation  of 
fact  in  stating  the  amount  of  capital  to  be  greater  than  it  really  is 
that  is  the  true  basis  of  the  liability  of  the  stockholder  in  such  cases ; 
and  it  follows  that  it  is  only  those  creditors  who  have  relied,  or  who 
can  fairly  be  presumed  to  have  relied,  upon  the  professed  amount  of 
capital,  in  whose  favor  the  law  will  recognize  and  enforce  an  equity 
against  the  holders  of  "  bonus  "  stock.  This  furnishes  a  rational  and 
uniform  rule,  to  which  familiar  principles  are  easily  applied,  and 
which  frees  the  subject  from  many  of  the  difficulties  and  apparent 
inconsistencies  into  which  the  "  trust-fund  "  doctrine  has  involved  it ; 
and  we  think  that,  even  when  the  trust-fund  doctrine  has  been  invoked 
the  decision  in  almost  every  well-considered  ease  is  readily  referable 
to  such  a  rule. 

It  is  urged,  however,  that,  if  fraud  be  the  basis  of  the  stockholders' 
liability  in  such  cases,  the  creditor  should  affirmatively  allege  that  he 


892  HOSPES  V.    CAR  COMPANY.  [CHAP.  XVII. 

believed  that  the  "  bonus  "  stock  had  been  paid  for,  and  represented  so 
much  actual  capital,  and  that  he  gave  credit  to  the  incorporation  on 
the  faith  of  it ;  and  it  is  also  argued  that,  while  there  may  be  a  pre- 
sumption to  that  effect  in  the  case  of  a  subsequent  creditor,  this  is  a 
mere  presumption  of  fact,  and  that  in  pleadings  no  presumptions  of 
fact  are  indulged  in.  This  position  is  very  plausible,  and  at  first 
sight  would  seem  to  have  much  force ;  but  we  think  it  is  unsound. 
Certainly  any  such  rule  of  pleading  or  proof  would  work  very 
inequitably  in  practice.  Inasmuch  as  the  capital  of  a  corporation  is 
the  basis  of  its  credit,  its  financial  standing  and  reputation  in  the 
community  has  its  source  in,  and  is  founded  upon,  the  amount  of  its 
professed  and  supposed  capital,  and  every  one  who  deals  with  it  does 
so  upon  the  faith  of  that  standing  and  reputation,  although,  as  a 
matter  of  fact,  he  may  have  no  personal  knowledge  of  the  amount 
of  its  professed  capital,  and  in  a  majority  of  cases  knows  nothing 
about  the  shares  of  stock  held  by  any  particular  stockholder,  or,  if 
so,  what  was  paid  for  them.  Hence,  fn  a  suit  by  such  creditor  against 
the  holders  of  "bonus''  stock,  he  could  not  truthfully  allege,  and 
could  not  affirmatively  prove,  that  he  believed  that  the  defendants' 
stock  had  been  paid  for,  and  that  he  gave  the  corporation  credit  on 
the  faith  of  it,  although,  as  a  matter  of  fact,  he  actually  gave  the 
credit  on  the  faith  of  the  financial  standing  of  the  corporation,  which 
was  based  upon  its  apparent  and  professed  amount  of  capital.  The 
misrepresentation  as  to  the  amount  of  capital  would  operate  as  a 
fraud  on  such  a  creditor  as  fully  and  effectually  as  if  he  had  personal 
knowledge  of  the  existence  of  the .  defendants'  stock,  and  believed  it 
to  have  been  paid  for  when  he  gave  the  credit.  For  this  reason, 
among  others,  we  think  that  all  that  it  is  necessary  to  allege  or 
prove  in  that  regard  is  that  the  plaintiff  is  a  subsequent  creditor ; 
and  that,  if  the  fact  was  that  he  dealt  with  the  corporation  with 
knowledge  of  the  arrangement  by  which  the  "bonus"  stock  was  issued, 
this  is  a  matter  of  defence.  Gogebic  Inv.  Go.  v.  Iron  Chief  Min.  Co. 
(78  Wis.  427,  47  N.  W.  Eep.  726).  Counsel  cites  Foc/(/  v.  Blair  (supra) 
to  the  proposition  that  the  complaint  should  have  stated  that  this 
stock  had  some  value ;  but  that  case  is  not  in  point,  for  the  plaintiff 
there  was  a  prior  creditor ;  and,  as  his  debt  could  not  have  been  con- 
tracted on  the  faith  of  stock  not  then  issued,  he  could  only  maintain 
his  action,  if  at  all,  by  alleging  that  the  corporation  parted  with 
something  of  value. 

In  one  respect,  however,  we  think  the  complaint  is  clearly  insuf- 
ficient. The  thresher  company  is  here  asking  the  interposition  of 
the  court  to  aid  in  enforcing  an  equity  in  favor  of  creditors  against 
the  stockholders  by  declaring  them  liable  to  pay  for  this  stock  con- 
trary to  their  actual  contract  with  the  corporation.  "While  the  pro- 
ceeding is  not,  strictly  speaking,  an  equitable  action,  yet  the  relief 
asked  is  equitable  in  its  nature.  Under  such  circumstances,  it  was 
incumbent  upon  the  thresher  company  to  show  its  own  equities,  and 
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that  it  was  in  a  position  to  demand  such  relief.  It  was  not  the  ori- 
ginal creditor  of  the  car  company,  but  the  assignees  of  the  original 
creditors.  By  that  purchase  it,  of  course,  succeeded  to  whatever 
strictly  legal  rights  its  assignors  had;  but  it  is  not  rights  of  that 
kind  which  it  is  here  seeking  to  enforce.  Under  such  circumstances, 
we  think  it  was  incumbent  upon  it  to  state  what  it  paid  for  the 
claims,  or  at  least  to  show  that  it  paid  a  substantial,  and  not  a  mere 
nominal,  consideration.  The  only  allegation  is  that  it  paid  "  a  valu- 
able consideration."  This  might  have  been  only  one  dollar.  It 
appears  that  it  bought  the  claims  after  the  car  company  had  become 
insolvent,  and  its  affairs  were  in  the  hands  of  a  receiver ;  also  that 
the  indebtedness  of  that  company  amounted  to  about  $3,000,000,  and 
that  there  were  not  corporate  assets  enough  to  pay  any  considerable 
part  of  it.  The  mere  chance  of  collecting  something  out  of  the  stock- 
holders does  not  ordinarily  much  enhance  the  selling  price  of  claims 
against  an  ii.solvent  corporation.  If  any  person  or  company  had  gone 
to  work  and  bought  up  for  a  mere  song  this  large  indebtedness  of  the 
car  company  for  the  purpose  of  speculating  on  the  liability  of  the 
stockholders,  no  court  would  grant  them  the  relief  here  prayed  for. 
It  would  say  to  them,  "  We  will  not  create  and  enforce  an  equity  for 
the  benefit  of  any  such  speculation."  Counsel  for  respondent  suggests 
that  the  thresher  company  is  but  an  organization  of  the  original 
creditors,  who  formed  it,  and  pooled  their  claims,  so  as  to  save 
something  out  of  the  wreck  of  the  car  company;  but  nothing  of 
the  kind  is  alleged.  On  this  ground  the  demurrer  should  have  been 
sustained. 

In  view  of  further  proceedings  it  may  be  proper  to  say  that  in  our 
opinion  there  is  nothing  in  the  position  that  the  right  of  recovery 
against  the  stockholders  was  barred  by  the  Statute  of  Limitation. 
The  argument  in  support  of  the  proposition  all  rests  upon  the  false 
premise  that  the  cause  of  action  accrued  in  May,  1882,  when  the 
"  bonus  "  stock  was  issued.  The  corporation  never  had  any  cause  of 
action  against  the  defendants.  As  between  them  and  the  company, 
the  agreement  for  the  issue  of  the  stock  was  valid.  The  creditors  are 
not  here  seeking  to  enforce  a  right  of  action  acquired  through  or  from 
the  corporation,  but  one  that  accrued  directly  to  themselves,  or  for 
their  benefit,  and  that  did  not  accrue  at  least  until  the  corporation 
became  insolvent,  in  May,  1884. 

Counsel  for  the  St.  Paul  Trust  Company  stated  that,  if  the  court 
should  reverse  the  order  appealed  from  on  any  of  the  grounds  urged 
by  the  other  appellants,  it  would  not  be  necessary  for  us  to  consider 
any  of  the  assignments  of  error  peculiar  to  his  appeal ;  but,  as  we 
reverse  upon  a  ground  that  may  be  remedied  by  amendment,  we  deem 
it  proper  to  say  that;  in  our  opinion,  the  claim  against  the  Kittson 
estate  is  a  "contingent"  claim,  within  the  meaning  of  Gen.  St.  1878, 
0.  53,  Order  reversed. 
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(5  Hill  {N.  Y.),  383.    1843.) 

Assumpsit,  tried  at  the  New  York  circuit  in  March,  1841,  before 
Gridley,  C.  Judge.  The  action  was  brought  to  recover  certain  instal- 
ments upon  the  defendant's  subscription  to  the  capital  stock  of  the 
plaintiffs'  company.  On  the  trial  the  case  was  this.  In  May,  1833, 
the  Legislature  of  Connecticut  passed  an  act  authorizing  the  plaintiffs 
to  construct  a  railroad  from  the  town  of  Hartford  to  the  city  of  New 
Haven.  The  capital  stock  was  divided  into  shares  of  $100  each,  and 
the  defendant  subscribed  for  and  was  allowed  ten  shares.  The  sub- 
scription was  in  these  words :  "  Whereas  the  general  assembly  of 
the  state  of  Connecticut,  at  their  session  in  May,  1833,  passed  a 
resolution  incorporating  the  Hartford  and  New  Haven  Railroad 
Company,  with  power  to  construct  a  railroad  or  way  from  the  town 
of  Hartford  to  the  city  of  New  Haven :  We  do  hereby  subscribe  to 
the  stock  of  said  company  the  number  of  shares  annexed  to  our 
names  respectively,  on  the  terms,  conditions,  and  limitations  men- 
tioned in  said  resolution.  New  York,  July  31,  1835."  In  May, 
1839,  the  Legislature  of  Connecticut  amended  the  act  of  incorpora- 
tion by  authorizing  the  company  to  "procure,  charter,  or  purchase 
and  hold  "  such  number  of  steamboats,  to  be  used  in  connection  with 
their  road,  as  they  might  deem  expedient,  to  an  amount  not  exceeding 
$200,000,  and,  for  that  purpose,  to  increase  their  capital  stock  to  the 
same  amount.  On  the  2d  of  July  following  the  board  of  directors 
resolved  to  accept  the  amendment,  and  to  adopt  it  as  a  part  of  the 
charter.  They  also  resolved  that  the  stockholders  who  were  paying 
up  their  instalments  should  be  allowed  a  preference  in  the  distribu- 
tion of  the  new  stock  to  be  created  in  pursuance  of  the  amendment. 
In  September,  1839,  at  a  general  meeting  of  the  stockholders,  the 
resolution  to  accept  the  amendment  was  ratified.  Due  notice  of  this 
meeting  was  given ;  but  the  defendant  was  not  present,  nor  did  it 
appear  that  he  had  at  any  time  signified  his  assent  to  an  acceptance 
of  the  amendment.  Intermediate  the  date  of  the  defendant's  sub- 
scription and  the  amendment  of  the  charter,  the  instalments  sought 
to  be  recovered  were  regularly  called  for  by  public  -  notice  to  that 
effect,  and  a  personal  demand  thereof  was  shown  to  have  been  made 
of  the  defendant,  who  refused  to  pay.  The  road  was  completed  and 
put  in  operation  before  the  commencement  of  the  suit.  Upon  these 
facts  a  verdict  was  rendered  for  the  plaintiffs  by  consent,  subject  to 
the  opinion  of  the  court  upon  a  case. 

By  the  Court,  Nelson,  C.  J. :  — 

The  main  objection  taken  to  a  recovery  in  this  case  is  that  the 
plaintiffs  are  seeking  to  enforce  the  performance  of  a  different  con- 
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tract  from  that  into  which  the  defendant  entered  when  he  subscribed 
for  the  stock ;  in  other  words,  that  the  defendant  never  assented  to 
the  contract  upon  which  the  action  is  founded. 

The  original  charter  conferred  upon  the  company  all  the  usual 
and  necessary  powers  for  locating  and  constructing  a  railroad  from 
the  town  of  Hartford  to  the  city  of  New  Haven.  The  ten  shares 
subscribed  for  by  the  defendant  were  expressly  taken  upon  "the 
terms,  conditions,  and  limitations"  mentioned  in  the  charter.  And 
such  would  doubtless  have  been  the  legal  effect  of  the  subscription 
had  no  reference  to  the  charter  been  made  in  it.  The  contract  thus 
entered  into  was  as  specific  and  definite  as  the  charter  of  the 
company  could  make  it ;.  and  the  meaning  and  intent  of  the  parties 
cannot  therefore  be  mistaken.  It  was  a  contract  to  take  stock  in 
an  association  incorporated  for  a  particular  object,  having  such 
limited  and  well-defined  powers  as  were  necessary  to  the  accomplish- 
ment of  that  object.  The  defendant  assented  to  the  object  by  his 
subscription,  and  thereby  agreed  that  his  interest  should  be  subject 
to  the  direction  and  control  of  the  powers  thus  expressly  conferred, 
but  nothing  more. 

Since  entering  into  this  contract,  the  plaintiffs  have  procured  an 
amendment  of  their  charter,  by  which  they  have  superadded  to  their 
original  undertaking  a  new  and  very  different  enterprise  —  and,  for 
aught  that  can  be  known,  a  very  hazardous  one  —  with  the  necessary 
additional  powers  to  carry  it  into  effect.  Instead  of  confining  their 
operations  to  the  construction  and  management  of  their  railroad 
between  Hartford  and  New  Haven,  they  have  undertaken  to  establish 
and  maintain  a  line  of  water  communication  by  means  of  steamboats, 
at  an  expense  not  to  exceed  $200,000 ;  to  all  which,  it  is  insisted,  the 
contract  of  the  defendant  has  become  subject,  without  his  approba- 
tion or  assent. 

It  is  most  obvious,  if  incorporated  companies  can  succeed  in  estab- 
lishing this  sort  of  absolute  control  over  the  original  contract  entered 
into  with  them  by  the  several  corporators,  there  is  no  limit  to  which 
it  may  not  be  carried  short  of  that  which  defines  the  boundary  of 
legislative  authority.  The  proposition  is  too  monstrous  to  be  enter- 
tained for  a  moment.  Corporations  possess  no  such  power.  Indeed, 
they  can  exercise  no  powers  over  the  corporators,  beyond  those  con- 
ferred by  the  charter  to  which  they  have  subscribed,  except  on  the 
condition  of  their  agreement  or  consent.  This  is  so  in  the  case  of 
private  associations,  where  the  articles  entered  into  and  subscribed 
by  the  members  are  regarded  as  the  fundamental  law  or  constitution 
of  the  society,  which  can  only  be  changed  by  the  unanimous  voice  of 
the  stockholders.  Livingston  v.  Lynch  (4  John.  Ch.  Rep.  573) ;  Coll. 
On  Part.  641.  So  here,  the  original  charter  is  the  fundamental  law 
of  the  association, — the  constitution  which  prescribes  limits  to  the 
directors,  officers,  and  agents  of  the  company  not  only,  but  to  the 
action  of  the  corporate  body  itself,  —  and  no  radical  change  or  altera- 


896  HARTFORD   RAILROAD   CO.   V.   CROSWELL.  [CHAP.  XVII. 

tion  can  be  made  or  allowed,  by  which  new  and  additional  objects 
are  to  be  accomplished  or  responsibilities  incurred  by  the  company,  so 
as  to  bind  the  individuals  composing  it,  without  their  assent. 

The  question  has  been  the  subject  of  consideration  in  Massachu- 
setts and  Pennsylvania,  and  in  each  the  courts  have  not  hesitated  to 
maintain  the  inviolability  of  the  contract  as  originally  entered  into, 
denying  to  the  company  the  power  of  altering  it  essentially,  and  of 
binding  the  subscribers  who  have  not  given  their  assent.  In  the 
case  of  The  Middlesex  Turnpike  Corporation  v.  Locke,  (8  Mass.  Rep. 
268),  the  suit  was  brought  upon  a  subscription  contract  for  stock,  by 
which  the  defendant  agreed  to  take  one  share  and  to  pay  all  assess- 
ments made  upon  it.  The  ground  of  defence  which  prevailed  was, 
that  the  location  of  the  turnpike  road  had  been  changed  by  an  act  of 
the  Legislature,  after  the  defendant's  subscription,  the  act  having  been 
passed  at  the  instance  of  the  corporation ;  and  that  the  defendant  had 
never  assented  to  the  alteration.  The  court  said :  "  The  plaintiffs  rely 
on  an  express  contract,  and  were  bound  to  prove  it  as  they  allege  it. 
Here  the  proof  is  of  an  engagement  to  pay  assessments  for  making  a 
turnpike  in  a  certain  specified  direction.  The  defendant  may  truly 
say,  non  hmc  in  foedera  veni.  He  was  not  bound  by  the  application  of 
the  directors  to  the  Legislature  for  the  alteration  of  the  course  of  the 
road,  nor  by  the  consent  of  the  corporation  thereto."  The  same  prin- 
ciple was  recognized  and  admitted  in  the  case  of  The  Indiana  &  Eb- 
ensburgh  Turnpike  Co.  v.  Phillips  (2  Penn.  Rep.  184). 

I  do  not  deny  that  alterations  may  be  made  in  the  charter  by 
the  procurement  of  the  company,  without  changing  the  contract  so 
essentially  as  to  absolve  the  subscriber.  Such  would  be  the  case, 
perhaps,  in  respect  to  mere  formal  amendments,  or  those  which  are 
clearly  enough  beneficial,  or  at  least  not  prejudicial  to  his  interests. 
A  modification  of  the  grant  may  frequently  be  advisable,  if  not 
necessary,  in  order  to  facilitate  the  execution  of  the  very  object  for 
which  the  company  was  originally  established ;  and  I  admit  there 
are  intrinsic  difficulties  in  the  way  of  laying  down  any  general  rules 
by  which  to  distinguish  between  the  two  kinds  of  cases.  Each  must 
depend  upon  its  own  circumstances,  and  be  disposed  of  with  due 
regard  to  the  inviolability  belonging  to  all  private  contracts. 

Some  of  the  cases  which  have  occurred  exemplify  the  difficulties 
attending  the  question.  In  Irvin  v.  The  Turnpike  Co.  (2  Penn. 
Rep.  46S),  it  was  held  that  a  benefit  which  results  to  individual 
property  by  the  location  of  the  road,  did  not,  in  contemplation  of 
law,  enter  into  the  consideration  of  the  contract  of  subscription. 
Hence,  it  was  there  decided  that  the  subscriber  was  bound,  notwith- 
standing a  change  in  the  location  of  the  road  made  by  an  act  of  the 
Legislature  against  his  remonstrance ;  and  this  though  the  change 
was  obviously  to  his  prejudice  in  point  of  fact.  The  decision,  it 
will  be  perceived,  is  contrary  to  the  case  before  referred  to  in  Mas- 
sachusetts.    The  court,  moreover,  were  not  unanimous,  Rogers  and 
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Kennedy,  JJ.,  having  dissented.  In  Gray  v.  The  Monongahela  Nav- 
igation Co.  (2  Watts  &  Serg.  156),  the  same  learned  court  held, 
that  an  alteration  in  the  charter,  by  which  additional  privileges  were 
granted  to  the  corporation,  was  not  such  a  violation  of  the  contract 
of  subscription  as  would  relieve  the  subscriber,  although  the  addi- 
tional privileges  might  extend  the  liabilities  of  the  company,  and 
thus  incidentally  affect  him. 

I  refer  to  the  last  two  cases  as  affording  a  very  full  and  able  examina- 
tion of  the  subject,  without  intending,  at  this  time,  to  assent  to  their 
conclusions, 'or  to  all  the  reasonings  of  the  learned  chief  justice  who 
delivered  the  opinions.  In  each  of  them,  however,  the  general  prin- 
ciple before  asserted  in  The  Indiana  &  Ehensburgh  Turnpike  Co.  v. 
Phillips  is  recognized,  viz.,  that  the  alteration  by  the  Legislature  toay 
be  so  extensive  and  radical  as  to  work  a'  dissolution  of  the  contract ; 
but  an  effort  is  made  so  to  modify  and  regulate  the  application  of  the 
principle  as  to  admit  of  improvements  in  the  charter,  useful  to  the 
public  and  beneficial  to  the  company,  without  this  consequence. 

In  the  case  before  us,  the  change  in  the  powers  and  purposes  of 
the  plaintiffs'  company  has  been  so  extensive  as  to  preclude  us  from 
sanctioning  a  recovery  upon  the  defendant's  subscription,  unless  we 
are  prepared  entirely  to  abandon  the  principle  above  stated,  and  to 
declare  that  the  interests  of  subscribers  shall  be  subject  to  the  will 
and  pleasure  of  a  majority  of  the  stockholders. 

Judgment  for  the  defendant. 


KENOSHA  EAILEOAD  COMPANY  v.   MAESH. 
(17  Wis.  13.  1863.) 

Appeal  from  the  Circuit  Court  for  Kenosha  County. 

The  Circuit  Court,  on  motion  of  the  defendant,  nonsuited  the 
plaintiff. 

By  the  Court,  Paine,  J. :  — 

This  action  was  brought  upon  a  subscription  to  the  capital  stock  of 
a  railroad  company  chartered  to  build  a  road  from  the  city  of  Keno- 
sha to  Beloit.  Ch.  60,  Pr.  Laws  of  1853.  Afterwards,  by  Ch.  22,  Pr. 
Laws  of  1857,  the  Legislature  changed  the  enterprise  from  that  of 
building  a  road  to  Beloit,  to  one  of  building  a  road  to  the  state  line 
between  this  State  and  Illinois,  at  or  near  Genoa,  in  Walworth 
County.  This  change  was  obtained  by  the  company,  which  acted 
under  it,  and,  under  still  another  law,  consolidated  with  an  Illinois 
company  which  was  authorized  to  build  a  road  from  Eockf ord  in  that 
State  to  the  same  point  on  the  state  line.  This  action  was  brought 
by  the  consolidated  company. 

After  the  evidence  of  both  parties  had  been  introduced,  the  de- 
voL.  I.  — 57 
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fendant  moved  for  a  nonsuit,  for  the  reason,  among  others,  that  this 
was  such  a  radical  change  in  the  enterprise  as  released  him  from  his 
subscription.  The  motion  was  granted  upon  another  ground,  but  we 
think  it  was  properly  granted  upon  this. 

Considered  independently  of  the  effect  of  the  power  reserved  in 
our  constitution  to  the  Legislature,  to  amend  or  repeal  the  charters 
of  all  incorporations,  all  authorities  concur  in  stating  the  general 
rule  to  be,  that  a  radical,  fundamental  change  in  the  character  of  the 
enterprise  releases  the  stock  subscriber  who  does  not  assent.  In  ap- 
plying this  rule  many  cases  are  found  where  the  particular  change 
made  was  held  not  to  be  of  this  character.  "But  we  think  the  plain 
implication  from  the  reasoning  in  all  of  them  is,  that  a  change  like 
the  one  here  in  question  would  be  so  held.  Thus  in  Banet  v.  R.  R. 
Co.  (13  111.  60-4),  the  change  made  only  straightened  the  original 
route,  leaving  it  between  the  same  termini.  The  court  held  that  this 
was  not  a  radical  change,  but  that  it  left  the  enterprise  substantially 
unchanged.  But  they  say  expressly  that  if  the  change  had  been  to 
authorize  a  road  from  Alton  to  Vandalia,  or  Shelbyville,  it  would  have 
been  a  different  enterprise.  But  it  will  be  seen  by  a  reference  to  the 
map  that  a  change  to  a  road  from  Alton  to  Shelbyville  would  have 
been  very  similar  to  the  one  made  here.  The  road  as  changed  here 
runs  in  a  line  entirely  southwest  of  the  original  route,  and  to  a  point 
only  about  half  as  far  as  Beloit.  Within  the  reasoning  of  all  the 
cases  we  think  this  is  a  change  from  one  enterprise  to  another,  and 
not  one  which  leaves  the  original  enterprise  substantially  remaining. 

The  supreme  court  of  Indiana  has  recently  held  that  the  mere  con- 
solidation with  another  company  under  an  act  of  the  Legislature  re- 
leases non-assenting  subscribers.  McCray  v.  R.  R.  Co.  (9  Ind.  358) ; 
Booe  V.  R.  R.  Co.  (Id.  93).  I  should  not  wish  to  adopt  that  con- 
clusion without  further  examination.  For  although  it  may  be  within 
the  principle  of  R.  R.  Company  v.  Croswell  (5  Hill,  383),  and  other 
cases  of  a  similar  character,  still  there  seems  to  me  to  be  a  fair  dis- 
tinction between  such  changes  as  only  add  something  to  the  original 
enterprise,  —  which  becomes  tributary  to  it,  and  makes  its  operation 
more  perfect  and  successful,  and  changes  which  abandon  the  original 
undertaking  for  a  new  one.  There  is  certainly  some  ground  for  say- 
ing that  changes  of  the  former  character  may  be  deemed  to  be  fairly 
within  the  scope  of  the  original  object,  as  it  may  reasonably  be 
assumed  that  every  association  which  undertakes  the  accomplish- 
ment of  a  particular  enterprise,  intends  to  make  such  changes  as  ex- 
perience may  show  to  be  necessary  for  its  most  successful  prosecu- 
tion. And  if  this  may  be  assumed,  then,  although  such  changes  were 
of  course  not  originally  provided  for,  yet  they  may  fairly  be  regarded 
as  so  far  incidental  to  the  original  purpose  as  to  be  within  the  scope 
of  the  authority  which  each  member  has  conferred  upon  the  corpora- 
tion, to  bind  him  by  its  action  whenever  the  necessary  legislative 
assent  is  obtained.     And  if  this  can  be  regarded  as  a  correct  rule,  I 
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should  not  be  prepared  to  say  that  a  consolidation  with  another  com- 
pany whose  road  ran  from  either  terminus, in  the  same  general  direc- 
tion, or  the  connection  of  a  line  of  steamboats  with  the  road,  when 
one  of  the  termini  was  on  navigable  water,  if  authorized  by  the  Legis- 
lature and  assented  to  by  the  corporation  as  a  body,  ought  to  release 
a  stockholder  who  did  not  assent.  These  things  are  totally  different 
in  their  nature  from  a  change  which  abandons  the  original  enterprise 
entirely.  These  cases  go,  therefore,  much  further  than  it  is  necessary 
to  go  here.  The  following  cases  also  sustain  the  conclusion  that  such 
a  change  as  was  made  here  releases  subscribers  not  assenting.  Flank 
Road  Company  v.  Arndt  (31  Penn.  St.  317)  ;  Hester  v.  Memphis  & 
Charleston  B.  B.  Co.  (32  Miss.  378).  The  following  cases,  as  stated 
in  the  Digest,  sustain  the  same  rule,though  the  volumes  have  not  yet 
arrived  in  our  library :  Champion  v.  Memphis  B.  B.  Co.  (35  Miss. 
692) ;  (vol.  20,  U.  S.  An.  Dig.  p.  219,  sec.  222)  ;  Witter  v.  Miss.,  etc. 
R.  B.  Co.  (20  Ark.  463) ;  (vol.  20,  U.  S.  An.  Dig.  p.  219,  sec.  235). 
See,  also.  Fry's  Fx'rs  v.  B.  B.  Co.  (2  Met.  (Ky.)  314). 

The  question  then  remains,  whether  the  power  reserved  in  the  con- 
stitution to  amend,  alter,  or  repeal  charters  should  prevent  that  effect. 
Some  of  the  cases  seem  to  place  great  stress  upon  the  existence  of 
this  power,  and  to  intimate  that  under  it  the  non-assenting  stock  sub- 
scriber may  be  bound  by  a  change,  the  effect  of  which  would  other- 
wise be  to  release  him.  I  am  wholly  unable  to  see  that  it  should 
have  any  such  effect.  The  occasion  of  reserving  such  a  power  either 
in  the  constitution  or  in  charters  themselves  is  well  understood.  It 
grew  out  of  the  decisions  of  the  supreme  court  of  the  United  States 
that  charters  were  contracts  within  the  meaning  of  the  constitutional 
provision  that  the  States  should  pass  no  laws  impairing  the  obligation 
of  contracts.  This  was  supposed  to  deprive  the  States  of  that  power  of 
control  over  corporations  which  was  deemed  essential  to  the  safety  and 
protection  of  the  public.  Hence  the  practice,  which  has  extensively 
prevailed  since  those  decisions,  of  reserving  the-  power  of  amending 
or  repealing  charters.  But  this  power  was  never  reserved  upon  any 
idea  that  the  Legislature  could  alter  a  contract  between  a  corporation 
and  its  stock  subscribers,  nor  for  the  purpose  of  enabling  it  to  make 
such  alteration.  It  was  solely  to  avoid  the  effect  of  the  decision  that 
the  charter  itself  was  a  contract  between  the  State  and  the  corpora- 
tion, so  as  to  enable  the  State  to  impose  such  salutary  restraint  upon 
these  bodies  as  experience  might  prove  to  be  necessary.  But  I  sup- 
pose it  would  hardly  be  claimed  that  the  State,  even  where  this 
power  of  amendment  is  reserved,  could,  by  amending  the  charter  of 
a  railroad  company  so  as  to  provide  for  a  new  and  entirely  different 
road,  impose  any  obligation  on  the  corporation  to  build  it.  It  might 
possibly  repeal  the  old  charter,  but  whether  the  company  would  un- 
dertake the  enterprise  provided  for  in  the  amendment,  would  still 
depend  entirely  upon  its  own  consent;  as  it  is  well  settled  that  a 
grant  of  corporate  franchises  cannot  be  imposed  upon  any  persons 
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against  their  consent,  any  more  than  any  other  grant.  Undoubtedly, 
the  Legislature  might,  under  this  power,  impose  new  duties  and  new 
restraints  upon  corporations  in  the  prosecution  of  the  enterprises  al- 
ready undertaken.  And  provisions  of  this  nature  would  be  binding 
whether  assented  to  or  not.  But  when  it  comes  to  a  question  of  em- 
barking in  a  new  enterprise,  the  Legislature  cannot  impose  this  as  a 
duty  upon  any  corporation.  All  it  can  do  is  to  grant  it  the  power, 
and  then  it  is  for  the  corporation  to  accept  it  or  not,  as  it  pleases. 
So  that,  in  all  cases  where  charters  are  changed,  the  right  to  bind 
stock  subscribers  who  do  not  assent  seems  to  me  to  derive  no  ad- 
ditional support  from  the  fact  that  the  power  of  amending  the 
charter  had  been  reserved,  but  to  depend  essentially  upon  the  ques- 
tion whether  the  change  is  of  such  a  character  that  it  may  be  deemed 
so  far  in  furtherance  of  the  original  undertaking,  and  incidental  to 
it,  as  to  be  fairly  within  the  power  of  the  corporation  to  bind  its 
individual  members  by  its  corporate  assent,  or  whether  it  is  such  a 
departure  from  the  -  original  purpose  that  no  member  should  be 
deemed  to  have  authorized  the  corporation  to  assent  to  it  for  him. 
If  I  am  correct  in  supposing  that  an  amendment  authorizing  an  en- 
tirely different  road  would  not  be  binding  on  the  corporation  with- 
out its  own  assent,  it  must  follow  that  the  question  whether  any 
particular  subscriber  is  bound  must  depend  upon  the  question 
whether  he  has  himself  assented,  or  whether  the  rest  could  bind 
him  by  their  assent,  and  not  on  the  question  whether  the  Legisla- 
ture had  power  to  pass  the  amendment. 

The  result  of  "my  views  upon  this  point  is,  that  an  amendment 
of  this  kind,  merely  authorizing  the  substitution  of  a  new  enterprise 
for  the  old,  has  precisely  the  same  effect  that  it  would  have  had  if 
there  had  been  no  power  reserved  to  amend  the  charter.  The  Le- 
gislature does  not  profess  to  make  it  obligatory.  They  grant  it  as  a 
power  to  be  accepted  if  the  company  chooses  to  accept  it ;  other- 
wise not.  This  is  just  what  they  might  have  done  if  the  power  of 
amendment  had  not  been  reserved.  And  it  seems  to  me  that  the 
question  whether  an  individual  subscriber  was  bound  or  not  by  the 
corporate  assent,  should  be  determined  by  the  same  principles  in 
either  case.  The  power  of  amendment  was  never  reserved  with 
reference  to  any  question  between  the  corporation  and  its  stock  sub- 
scribers, but  solely  with  reference  to  questions  between  the  corpora- 
tion and  the  State,  when  the  latter  desired  to  make  compulsory 
amendments  against  the  wish  of  the  former. 

The  effect  of  this  reserved  power  is  discussed  in  the  matter  of 
Oliver  Lee  &  Co.'s  Bank  (21  N.  Y.  20,  21),  by  Judge  Denio.  The 
amendment  there  made  did  not  attempt  to  change  the  corporate  en- 
terprise, but  belonged  to  the  class  I  have  referred  to,  of  amendments 
designed  for  the  better  protection  of  the  public.  It  was  a  case  where 
new  liabilities  were  imposed  on  the  stockholders,  arising  from  the 
continued  exercise   of   the   corporate    powers   originally   conferred. 
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There  being,  therefore,  no  question  in  the  case  of  a  radical  change  of 
the  original  enterprise,  I  cannot  think  the  judge  intended  that  his  re- 
marks should  be  applicable  to  such  a  case.  I  cannot  think  that  he 
intended  to  say  that  any  person  who  subscribes  for  the  stock  of  a 
corporation  chartered  for  a  special  enterprise,  where  the  power  to 
alter  or  amend  the  charter  is  reserved  by  the  Legislature,  has  thereby 
agreed  that  the  Legislature,  and  the  majority  of  his  associates  may, 
withoub  his  consent,  transfer  his  investment  to  a  totally  different  pro- 
ject. Indeed,  that  this  could  not  be  done  is  fairly  implied  from  a 
subsequent  opinion  of  Judge  Denio,  in  The  Plank  Road  Company  v. 
Griffin  (24  N.  Y.  156).  There  the  company  was  originally  char- 
tered to  build  a  plank  road.  Afterwards  a  law  was  passed  extend- 
ing the  time  in  which  they  were  allowed  to  finish  it  by  laying 
down  plank,  and  allowing  them,  in  the  mean  time,  to  erect  toll-gates 
and  exercise  the  rights  of  turnpike  companies.  The  judge  says  :  "  It 
is  certainly  possible  that  this  act  was  obtained  simply  as  a  cover  for 
abandoning  the  plan  of  a  plank  road,  and  to  enable  the  directors  to 
establish  a  turnpike.  This,  however,  is  not  the  presumption  of  the 
law.  On  the  face  of  the  enactment  it  simply  conferred  on  the  corpo- 
ration an  indulgence  which  it  would  not  otherwise  possess,  of  postpon- 
ing the  completion  of  the  road  for  a  considerable  time,  and  of  so  man- 
aging it  that  it  should  be  a  source  of  profit  in  the  mean  time.  I  think 
this  was  within  the  scope  of  the  reservation  contained  in  the  general 
act  which  declares  that  the  Legislature  may  at  any  time  alter,  amend, 
or  repeal  it,  and  may  amend  and  repeal  any  corporation  which  may 
be  formed  under  it." 

This  plainly  implies  that  if  the  act  had  abandoned  the  original  pro- 
ject, the  subscriber  would  not  have  been  bound.  For  the  judge  had 
no  occasion  to  make  the  argument  he  did  to  show  that  the  change  was 
within  the  scope  of  the  power  of  amendment,  if  that  power  was  un- 
limited. 

Pierce,  in  his  work  on  railroads,  p.  98,  gives  it  as  the  result  of  the 
authorities,  that  even  when  the  power  of  amending  is  reserved,  it  is 
not  unlimited,  but  "  that  such  a  radical  change  in  the  company  as  di- 
verts it  from  its  original  purpose  "  is  not  binding  on  a  dissenting 
shareholder.  But  if  the  power  is  not  unlimited,  where  is  the  limit? 
By  what  principles  is  it  to  be  established?  I  know  of  none  except 
those  I  have  already  contended  for,  which  base  the  right  upon  the 
implied  authority  conferred  by  each  one  who  becomes  a  member  of  a 
corporation,  on  the  majority,  to  bind  him  by  such  changes  as  may 
fairly  be  regarded  as  incidental  to  the  original  project. 

The  judgment  must  be  affirmed. 
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ASHTON  V.  BUEBANK. 
(2  Dillon,  435.     1873.) 

This  is  an  action  on  a  promissory  note,  dated  August  19,  1867, 
for  $3,000,  made  by  the  defendants  to  the  Provident  Life  Insurance 
and  Investment  Company.  Tlie  defendants  were  subscribers  of  that 
company,  and  the  note  in  suit  was  given  for  an  assessment  upon 
their  stock.  The  original  charter  of  said  company  authorized  it  to 
transact  a  "  life  and  accident  insurance  "  business.  After  the  defend- 
ants' subscription  to  the  stock,  the  charter  was  amended,  and  the 
name  of  the  company  changed  to  the  Eagle  Insurance  Company; 
and  it  was  also  authorized,  by  the  amended  charter,  to  transact  the 
business  of  "fire,  marine,  and  inland  insurance."  The  amended 
charter  was  accepted,  but  in  point  of  fact  the  company  took  no 
risks  during  the  short  period  it  afterwards  did  business,  except  such 
as  were  authorized  by  its  original  charter.  Subsequently  the  com- 
pany, being  then  in  possession  of  the  note  in  suit,  forfeited,  under 
authority  given  in  its  charter,  the  stock  of  the  defendants  therein. 
The  note  in  suit,  when  long  past  due,  was  transferred  by  the  com- 
pany to  the  plaintiff. 

Based  upon  these  facts,  two  special  defences  are  made  to  the 
note,  the  facts  relating  to  which  appear  in  the  special  verdict,  and 
the  question  on  the  special  verdict  is  whether  either  of  these 
defences  is  sufficient  in  law  to  defeat  a  recovery  on  the  note.  The 
special  verdict  is  in  these  words  :  — 

"The  note  was  executed  by  the  defendants,  and  is  now  the. prop- 
erty of  the  plaintiff  by  assignment  and  purchase  from  the  payee  after 
due,  and  the  plaintiff  is  entitled  to  recover  thereon  the  full  amount 
thereof,  less  the  credit  indorsed  on  the  same,  of  $167.60,  October  10, 
1868,  nnless  the  following  facts,  which  we  state  in  the  form  of  a 
special  verdict,  constitute  a  defence  :  — • 

"First  Special  Defence.  — We  find  the  following  facts  :  The  Prov- 
ident Life  Insurance  and  Investment  Company,  the  payee  of  the  note 
in  suit,  was  chartered  by  the  Legislature  of  the  State  of  Illinois,  Feb- 
ruary 13,  1865  (Laws  of  1865,  p.  761,  made  a  part  of  this  verdict),  'to 
carry  on  the  business  of  life  and  accident  insurance '  at  Chicago,  with 
power  to  establish  a  branch  at  Peoria,  Illinois.  The  defendants,  liv- 
ing in  Minnesota,  subscribed  to  the  stock  of  said  company,  each  in 
the  sum  of  $5,000,  and  paid  in  cash,  at  the  time  of  the  subscription, 
ten  per  cent  thereon.  Some  months  afterward  the  company  made  an 
assessment  of  fifteen  per  cent  on  said  stock,  and  it  was  for,  or  in  pay- 
ment of  this  assessment,  that  the  note  in  suit  was  given.  That  is, 
the  consideration  of  said  note  in  suit  is  the  aforesaid  assessment  of 
fifteen  per  cent  upon  the  defendants'  said  subscription  to  the  said 
stock  of  said  company.     Two  days  after  th6  note  in  suit  was  given 


CHAP.  XVII.]  ASHTON   V.    B URBAN K.  903 

the  defendants  received  from  the  said  company  certificates  of  stock, 
which  recite  that  twenty-five  dollars  on  each  share  had  been  paid. 
Each  certificate  is  as  follows :  — 

"'Capital,  $1,000,000.  '     Shares,  $100  each. 

" '  Provident  Life  Insurance  and  Investment  Company,  Chicago,  Illinois. 
'"No.  417.  50  Shares. 

'"Be  it  known,  that  J.  C.  Burbank,  Esq.,  is  entitled  to  fifty  shares  of  the 
capital  stock  of  the  Provident  Life  Insurance  and  Investment  Company,  on 
which  has  been  paid  twenty-five  dollars  on  each  share,  and  holds  the  same  sub- 
ject to  the  conditions  and  stipulations  contained  in  the  act  of  incorporation  of 
said  company ;  which  shares  are  transferable  on  the  books  of  the  company,  at 
its  office  in  Chicago,  by  the  said  Burbank  or  his  attorney,  on  the  surrender  of 
this' certificate  and  payment  of  all  instalments  then  due,  and  when  such  transfer 
shall  be  sanctioned  and  approved  by  the  transfer  agent. 

" '  Witness  the   signature  of  the  President  and  Secretary,  and  the 
[Seal.]     seal  of  the  company,  attached. 
'"Chicago,  August  21,  1867. 

"  '  I.  Y.  MuNN,  President. 
'"C.  Holland,  Secretary. 

" '  This  certificate  to  be  surrendered  on  payment  of  the  next  instalment,  when 
a  new  one  will  be  given.' 

"  This  amount  was  made  up  as  follows,  viz. :  the  ten  per  cent  paid 
at  the  time  of  the  subscription,  and  the  said  fifteen  per  cent  for  which 
the  note  in  suit  was  executed  as  aforesaid.  On  the  10th  of  October, 
1868,  the  defendants  paid  the  payee  $167.60  as  interest,  being  the 
amount  indorsed  thereon. 

"Subsequently,  to  wit,  on  the  3d  day  of  March,  1869,  the  Legisla- 
tive Assembly  of  Illinois  passed  an  act  as  follows :  — 

" '  An  act  to  amend  an  act  to  incorporate  the  Provident  Life  Insurance  and 
Investment  Company,'  approved  February  13,  1865. 

" '  Sec.  1.  Be  it  enacted  by  the  people  of  the  State  of  Illinois,  represented  in 
the  General  Assembly,  That  so  much  of  section  1  of  said  act,  to  which  this  is 
amendatory,  as  relates  to  the  name  and  style  of  the  corporation,  and  sections  5 
and  15  of  the  said  act,  to  which  this  is  amendatory,  be,  and  the  same  are  hereby, 
repealed. 

"  '  Sec.  2.  The  name  and  style  of  the  company  shall  be  and  is  Eagle  Insur- 
ance Company,  and  the  said  company  may  transact  fire,  marine,  and  inland 
insurance  ;  and  may  hold  an  annual  meeting  of  the  shareholders  on  the  first 
Tuesday  of  July  for  the  election  of  thirteen  directors,  to  serve  until  their  suc- 
cessors be  chosen. 

'"Approved  March  3,  1869.' 

"  The  defendants  neither  procured  nor  assented  to  said  last  men- 
tioned act,  nor  did  they  know  of  it  until  after  its  passage,  and  there- 
upon they  protested  against  it,  and  refused  to  pay  the  note  in  suit  on 
this  ground.  Subsequently  the  said  Eagle  Insurance  Company  ceased 
to  do  busines.s,  and  this  note,  among  other  assets,  was  sold  to  the 
plaintiff  in  the  year  1871  in  payment  of  a  debt  due  from  the  Eagle 
Insurance  Company  to  him.     After  the  said  amendment  of  the  char- 
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ter  of  March  3,  1869,  the  Eagle  Insurance  Company  did  not,  in 
fact,  transact  any  fire,  marine,  or  inland  insurance  business,  or  do 
any  other  business  than  such  as  was  authorized  by  the  original 
charter. 

"  Second  Special  Defence,  — We  find  all  the  foregoing  facts,  and 
also  the  following,  to  wit :  Under  the  second  section  of  the  charter 
of  the  Provident  Life  Insurance  and  Investment  Company  calls  were 
made  upon  the  defendants  in  September,  1869,  for  the  payment  of  an 
additional  assessment  of  twenty  per  cent  upon  their  stock,  payable 
October  25,  1869,  which  they  neglected  and  refused  to  pay,  and 
that  the  board  of  directors  of  the  Eagle  Insurance  Company,  on  the 
2d  day  of  December,  1869,  declared  all  the  stock  on  which  said 
assessment  had  not  been  paid,  including  defendants'  said  stock,  for- 
feited; and  soon  after  new  stock  subscriptions  were  received  from 
new  subscribers,  and  the  old  directors  went  out,  and  new  directors, 
elected  by  the  new  stockholders,  came  in ;  and  the  Eagle  Insurance 
Company  ceased  to  do  active  business  or  issue  new  policies  after 
January,  1870." 

The  provision  in  the  charter  of  the  company  in  relation  to  the 
forfeiture  of  stock  is,  that  if  any  shareholder  or  subscriber  shall 
neglect  to  pay  a  call  for  a  specifi.ed  number  of  days,  "it  shall  be 
lawful  for  the  directors  to  declare  the  shares  forfeited  to  the  com- 
pany, and  all  previous  payments  made  thereon." 

Dillon,  Circuit  Judge  :  — 

We  hold  the  following  propositions  :  — 

1.  The  plaintiff,  taking  the  note  in  suit  directly  from  the  company 
long  after  it  was  due,  and  after  the  change  in  the  charter,  and  after 
the  action  of  the  company  forfeiting  the  defendants'  stock  therein, 
stands  precisely  in  the  place  of  the  company,  and  cannot  recover  on 
the  note  unless  the  company  could  have  recovered,  had  the  action 
been  brought  by  it. 

2.  The  note  being  given  for  an  unpaid  stock  assessment  repre- 
sents, for  all  the  purposes  of  this  action,  that  assessment,  and  the 
note  not  having  been  paid,  it  follows  that  the  defendants  have  not 
paid  the  stock  assessment  for  which  the  note  was  given.  Under  its 
charter  the  company  had  the  power,  if  any  assessment  upon  stock 
subscribed  was  not  paid,  to  forfeit  the  stock  and  all  previous  pay- 
ments thereon ;  or,  at  its  election,  the  company  would  have  the  right 
to  sue  for  such  assessment.  But  the  two  courses  are  inconsistent, 
and  it  must  elect  whether  to  sue  for  and  recover  the  stock  subscrip- 
tion, or  to  forfeit  the  stock.  It  cannot  do  both.  Having  elected,  in 
this  case,  to  forfeit  the  defendants'  stock,  it  cannot  afterwards  recover 
for  a  prior  unpaid  assessment ;  and  this  doctrine,  which  was  conceded 
in  argument,  is  not,  in  our  judgment,  varied,  as  the  plaintiff's  counsel 
contends,  by  the  circumstance  that  the  company  at  the  time  of  the 
forfeiture  of  the  stock  held  the  defendants'  note  for  such  prior  unpaid 
assessment.     Small  v.  Herkimer  Manuf.  Comp.  (2  Comst.  330). 


CHAP.  XVII.]  ASHTON   V.    BUKBANK.  905 

3.  The  change  in  the  charter  by  which  a  life  and  accident  com- 
pany was  authorized  to  transact  fire,  marine,  and  inland  insurance, 
is  an  organic  change  of  such  a  radical  character  as  to  discharge 
previous  subscribers  to  the  stock  of  the  company  from  any  obliga- 
tion to  pay  their  subscription,  unless  the  change  is  expressly  or 
impliedly  assented  to  by  them.  Here  there  was  no  such  assent,  and 
no  acquiescence  in  the  structural  change  made  in  the  charter  of  the 
company.  The  company  could  not,  against  such  a  subscriber,  main- 
tain a  suit  to  collect  his  subscription,  and  take  the  money  and  use 
it  as  capital  for  the  transaction  of  business  under  the  charter  as 
altered.  We  think,  in  such  a  case,  the  subscriber  is  not  bound  to 
enjoin  action  •  under  the  amended  charter,  but  may,  if  he  elects, 
defend  against  an  action  to  recover  on  his  subscription  to  the  stock. 

If  the  company  accepted  the  amended  charter,  as  it  did  by  adopting 
the  new  name,  it  is  not  essential  to  such  a  defence  to  show  that  at  the 
time  of  the  trial  the  corporation  had  actually  exercised  the  enlarged 
powers  conferred  upon  it.  The  defendants  are  not  bound,  on  their 
subscription,  to  pay  to  the  company  money  which,  if  paid,  may  be 
used  as  capital  to  carry  on  the  business  authorized  by  the  amended 
charter.  Judgment  for  the  defendants. 

Nelson,  J.,  concurs. 
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CHAPTER  XVIII. 

EFFECT  OF  TRANSFER  OF   STOCK   UPON   THE   STOCK- 
HOLDERS' LIABILITY. 


HUDDERSFIELD  CANAL   COMPANY  v.  BUCKLEY. 

(7  Term,  36.     1796.) 

This  was  an  action  on  the  case  in  tort.  The  declaration  stated, 
that  the  defendant  had  subscribed  to  advance  the  several  sums  of 
£500,  £100,  and  £200  towards  making  and  maintaining  the  Hudders- 
field  canal,  mentioned  in  the  statute  34  Geo.  3,  c.  53,  and  in  respect 
of  such  subscription  had  become  one  of  the  proprietors  of  the  Hud- 
dersfield  Canal  Company,  and  an  owner  of  and  entitled  to  eight  shares 
in  the  undertaking;  that  afterwards,  to  wit,  on  the  11th  of  July, 
1794,  the  committee  of  the  company,  duly  chosen,  etc.,  by  virtue  of 
the  powers  of  the  act  made  a  call  of  £10  per  cent  on  the  proprietors 
in  respect  of  the  shares  which  they  respectively  held  to  carry  the  act 
into  execution,  and  directed  that  such  call  should  be  paid  to  J.  Brook, 
one  of  the  treasurers  to  the  company,  at  the  times,  and  in  the  propor- 
tions therein  mentioned,  and  (amongst  others)  £3  per  cent  on  such 
call  on  the  25th  of  November  then  next;  and  £5  per  cent  on  such 
call  on  the  28th  of  February  next;  and  that  the  committee  gave 
regular  notice  of  such  call,  etc.,  as  directed  by  the  act.  The  second 
count  stated  that  on  the  5th  of  March,  1795,  the  committee  made  a 
further  call  of  £10  per  cent,  and  directed  that  £6  per  cent  thereof 
should  be  paid  on  the  9th  June,  and  £5  per  cent  on  the  28th  of  July 
then  next.  The  third  count  was  for  £8  per  cent,  directed  by  a  third 
order  of  the  committee  made  on  the  29th  of  July,  1795,  to  be  paid  on 
the  28th  of  October  then  next.  And  the  fourth  count  was  £10  per 
cent,  directed  by  another  order  of  the  committee  on  the  23d  of  No- 
vember, 1795,  £5  per  cent  of  which  was  to  be  paid  on  the  4th  of 
February  then  next,  and  the  remaining  £5  per  cent  on  the  18th  of 
March  then  next.  The  declaration  then  stated  that  though  the  pro- 
portions of  the  said  calls  in  respect  to  £300  (being  three  of  said  eight 
shares)  had  been  duly  paid  to  the  plaintiffs,  the  defendant  had  not 
paid  the  several  proportions  of  £500,  residue  of  the  said  several  sums 
of  £500,  £100,  and  £200  so  subscribed  by  the  defendant,  as  he  was 
directed,  etc.,  amounting  to  £180,  but  neglected  so  to  do.  etc. 
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The  defendant  paid  £40  into  court  on  the  first  count,  and  pleaded 
the  general  issue,  not  guilty. 

At  the  trial  at  the  last  Assizes  at  York,  before  Eooke,  J.,  a  verdict 
was  given  for  the  plaintiffs,  damages  £146  14s.  l\d. ;  £140  being  the 
amount  of  the  calls  stated  in  the  three  last  counts ;  £2  14s.  4|cZ. 
being  interest  of  the  £40  paid  into  court  by  the  defendant  on  the 
first  count ;  £3  12s.  %\d.  being  interest  of  the  several  calls  stated  in 
the  three  last  counts  from  the  several  times  when  those  calls  became 
due  to  the  day  of  the  plaintiffs  suing  out  their  writ ;  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

On  the  30th  of  May,  1793,  the  defendant  and  many  other  persons 
subscribed  an  instrument  duly  stamped,  not  under  seal,  by  which 
they  agreed  to  subscribe  the  respective  sums  set  opposite  to  their 
names  toward  the  expenses  of  soliciting  the  act  in  question  and  of 
making  and  maintaining  the  canal,  etc.,  and  agreed  to  pay  such  sums 
to  the  treasurer  when  called  upon  for  that,  purpose,  etc.  The  defend- 
ant subscribed  for  five  shares  and  two  shares,  and  afterwards  sub- 
scribed for  another  share.  By  the  statute  34  Geo.  3,  c.  63,  the 
subscribers  were  incorporated  by  the  name  of  the  Huddersfield  Canal 
Company,  and  were  empowered  to  make  the  calls  stated  in  the  decla- 
ration, which  were  regularly  made  as  stated  in  the  declaration.  The 
first  proportion  of  the  first  call,  being  £2  per  cent,  was  paid  by  the 
defendant  on  all  the  eight  shares  so  subscribed  for  by  him ;  and  the 
remainder  of  that  call,  being  £8  per  cent  on  his  remaining  five  shares, 
amounting  to  £40,  was  paid  into  court  by  the  defendant ;  and  the 
calls  on  the  three  other  shares  were  paid  by  R.  Gray,  the  purchaser 
of  them.  On  the  6th  of  August,  1794,  the  defendant  sold  five  of  his 
eight  shares  to  J.  Kelsall  at  a  profit  of  £17  per  cent  on  each  share, 
and  transferred  his  interest  therein  to  Kelsall  by  a  proper  transfer, 
registered  by  the  company's  clerk.  On  the  4th  of  December,  1794, 
the  following  entries  were  made  in  the  plaintiffs'  books  by  their 
agents:  "J.  Buckley,  first  subscription,  £500;  second  ditto,  £100; 
subscription  as  a  landowner,  £100;  subscription  as  a  mill -owner, 
£100.  — 1794,  July  9th.  By  transfer  to  E.  Gray,  £300 ;  August  6th, 
ditto  to  J.  Kelsall,  £500."  By  a  corresponding  entry  also  in  the 
books,  under  the  name  of  J.  Kelsall,  the  transfer  of  £500'  to  him 
from  Buckley  was  stated. 

The  questions  for  the  opinion  of  the  Court  were,  1st,  Whether  the 
plaintiffs  can  recover  in  this  action  the  amount  of  the  subscriptions 
demanded  by  the  declaration  ;  2dly,  Whether  the  defendant  be  liable 
to  pay  interest  on  the  call  paid  into  court  from  the  time  it  was  or- 
dered by  the  committee  to  be  paid  to  the  treasurer,  and  on  the  calls 
mentioned  in  the  three  last  counts  from  the  respective  days  when 
those  calls  were  required  to  be  paid  until  payment  thereof. 

The  parts  of  the  act  of  Parliament  relative  to  this  case  are  Sects. 
1,  62,  63,  64,  66,  70,  71,  72,  73,  74,  79,  and  119.  By  Sect.  1,  after 
reciting   the   public   utility  of   the   measure,  and  that   the   persons 
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therein  named  were  desirous  at  their  own  costs  and  charges  to  make 
and  maintain  the  intended  canal,  certain  persons  by  name,  among 
whom  are  the  defendant  and  T.  Kelsall,  and  their  respective  suc- 
cessors, executors,  administrators,  and  assigns,  are  incorporated.  By 
Sect.  62,  power  is  given  to  raise  £184,000,  to  be  divided  into  shares, 
which  by  Sect.  63  are  to  be  shares  of  £100  each,  and  shall  be  vested 
in  the  persons  subscribing  and  their  executors,  administrators,  and 
assigns,  in  proportion  to  the  sums  they  severally  subscribe ;  and  per- 
sons having  such  shares  are  directed  to  pay  a  proportionable  sum 
towards  carrying  on  the  undertaking  as  thereafter  directed.  By  Sect. 
64,  the  names  and  descriptions  of  persons  entitled  to  shares,  with  the 
number  of  their  shares  and  amount  of  their  subscriptions,  and  the 
numbers  by  which  each  share  is  distinguished,  are  to  be  entered  in  a 
book  belonging  to  the  Company,  and  tickets  to  be  delivered  to  each 
subscriber,  specifying  the  share,  etc. ;  and  such  tickets  are  to  be  evi- 
dence of  the  title  of  the  subscribers.  The  form  of  the  ticket  is  this : 
"A.  B.  is  a  subscriber,  etc.,  of  the  share,  etc.,  No.  1,  and  the  said 
A.  B.,  his  executors,  administrators,  or  assigns,  is  and  are  entitled, 
etc."  By  Sect.  65,  persons  who  have  subscribed,  and  their  executors, 
administrators,  and  assigns,  shall  be  deemed  proprietors,  etc.,  and 
shall  have  votes  at  the  meetings,  etc.,  for  such  shares.  Sects.  71  and 
72  mention  shares  or  subscriptions.  By  Sect.  73  a  book  is  to  be  kept 
containing  the  names  of  the  persons  who  shall  from  time  to  time  be- 
come proprietors  or  entitled  to  shares,  etc.  By  Sect.  74,  power  is 
given  to  a  committee  (who  are  to  be  elected  according  to  the  direc- 
tions in  Sect.  70)  to  make  calls  for  money  on  the  proprietors ;  it 
directs  the  owners  of  shares  to  pay,  etc. ;  and  adds,  "  If  any  person 
shall  neglect  to  pay  his  proportionable  share  of  the  money  to  be  called 
for  by  the  first  call,  etc.,  it  shall  be  lawful  for  the  company  to  sue  for 
and  recover  the  same  in  any  of  his  Majesty's  courts  of  record  by 
action  of  debt  or  on  the  case ; "  and  if  any  person  shall  neglect  to 
pay  his  proportionable  share  of  the  money  to  be  called  for  after  the 
first  call,  he  shall  forfeit  £5  for  every  share ;  and  if  he  shall  neglect 
to  pay,  etc.,  for  the  space  of  three  months  after  the  time  appointed, 
etc.,  he  shall  forfeit  his  share  for  the  benefit  of  the  other  proprie- 
tors, etc.  By  Sect.  79,  the  proprietors  may  sell  shares ;  and  dupli- 
cates of  the  assignments  of  shares  are  to  be  delivered  to  the  commit- 
tee and  an  entry  thereof  made  in  the  Company's  books;  and  after 
such  assignment,  the  purchasers  are  to  have  shares  in  the  profits, 
and  to  be  entitled  to  vote  as  proprietors.  By  Sect.  80,  no  share  is 
to  be  sold  after  the  call  of  any  money  until  such  money  is  paid.  By 
Sect.  119,  subscribers  are  required  to  pay  the  sums  by  them  respect- 
ively subscribed,  or  such  proportions  thereof  as  shall  from  time  to 
time  be  called  for  by  the  committee,  etc.;  "and  in  case  any  person 
shall  neglect  to  pay  the  same  at  the  time  required,  it  shall  be  lawful 
for  the  Company  to  sue  for  and  recover  the  same  in  any  court  of  law 
or  equity." 
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Topping,  for  the  plaintiffs,  anticipated  the  three  objections  which 
would  be  made  on  behalf  of  the  defendant;  1st.  That  the  action 
could  not  be  maintained  in  its  present  form ;  2dly.  That  no  interest 
is  payable  on  the  calls  made  by  the.  committee  after  non-payment 
of  those  calls ;  3dly.  That  the  assignment  to  a  purchaser  discharges 
the  original  subscriber  from  all  future  responsibility  ;  and  then  con- 
tended that  they  were  without  foundation.  Answer  to  the  first ; 
whenever  an  act  of  Parliament  requires  a  person  to  do  a  thing,  or  to 
pay  a  certain  sum  of  money  for  the  benefit  of  another,  and  the  other 
neglects  to  do  it,  the  former  may  sue  him  in  an  action  on  the  ease. 
But  it  is  not  necessary  to  resort  to  that  general  argument  in  this 
case ;  for  the  74th  Section  enables  the  Company  to  sue  any  proprietor 
for  sums  of  money  ordered  by  the  committee  to  be  paid  by  action  of 
debt  or  on  the  case.  This  form  of  action,  therefore,  is  warranted  by 
the  express  words  of  the  act  of  Parliament,  which  are  not  "  by  action 
on  the  case  in  assumpsit,"  but  generally  "  action  on  the  case."  And 
even  if  the  meaning  of  these  words  were  doubtful,  the  defendant  bj-- 
paying  money  into  court  on  the  first  count  has  admitted  a  right  of 
action  in  the  plaintiffs.  Coxe  v.  Parry  (1  Term  Eep.  464).  Secondly, 
the  plaintiffs  are  also  entitled  to  interest  on  the  calls.  The  money 
ordered  on  a  call  is  a  certain  liquidated  demand ;  the  instant  that 
money  was  payable  the  plaintiffs  had  a  right  to  it,  and  were  entitled 
to  recover  damages  for  the  non-payment  of  it.  Besides,  it  is  now  too 
late  for  the  defendant  to  make  this  objection,  the  jury  having  given 
interest  by  way  of  damages.  Thirdly,  the  assignment  by  an  original 
subscriber  to  a  purchaser  does  not  discharge  the  former  from  his  re- 
sponsibility under  the  act.  The  original  subscribers  are  the  persons 
on  whose  credit  the  scheme  was  begun,  and  on  which  the  Legislature 
gave  their  sanction  to  the  measure.  They  are  the  persons  named  by 
the  Legislature,  not  merely  to  begin  the  undertaking,  but  also  to 
carry  it  into  execution ;  the  act  reciting  that  those  persons  were  de- 
sirous at  their  own  cost  and  charges  to  make  and  maintain  the  canal, 
etc.  And  if  it  were  competent  to  them  to  throw  the  burden  on  others, 
the  assignments  might  be  made  to  beggars,  and  thus  the  Legislature 
would  be  deceived,  the  owners  of  land  through  which  the  canal 
passes  would  be  injured,  and  the  public  deprived  of  the  benefit  which 
the  Legislature  intended  they  should  derive  from  the  undertaking. 
This  is  like  the  case  of  a  lease,  in  which  though  the  lessor  consents 
to  the  lessee's  assigning  to  a  third  person,  he  does  not  give  up  his 
remedy  against  the  original  lessee.  The  power  given  by  the  act  to 
the  subscribers  to  assign  was  merely  introduced  for  the  benefit  of  the 
subscribers,  but  there  is  no  part  of  the  act  that  discharges  them  from 
their  original  responsibility  on  their  assigning ;  on  the  contrary,  by 
Sect.  119,  which  was  inserted  in  the  act  after  the  power  of  assigning 
was  given,  they  are  required  to  pay  their  subscriptions ;  and  that 
clause  is  nugatory,  unless  it  has  the  effect  of  continuing  the  respon- 
sibility in  the  original  subscribers. 
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Yates,  contra.  First,  the  actioa  is  aot  maintainable  in  this  form. 
It  is  brought  for  a  mere  breach  of  contract,  in  not  paying  a  sum  of 
money ;  and  whether  it  be  a  private  agreement  between  the  parties,  or 
ratified  by  act  of  Parliament,  the  non-payment  of  a  sum  according  to 
the  agreement  not  under  seal  can  only  be  the  subject  of  an  action  of 
assumpsit.  •  The  non-payment  of  the  sum  in  question  cannot  be  con- 
sidered as  a  breach  of  duty  so  as  to  convert  it  into  a  tort.  The 
courts  have  at  all  times  been  anxious  to  preserve  the  boundaries  of 
action ;  and  when  a  plaintiff's  cause  of  action  arises  on  a  contract  to 
pay  a  sum  of  money,  he  ought  to  sue  in  assumpsit,  otherwise  the  de- 
fendant is  deprived  of  the  privilege,  to  which  he  is  entitled,  of  a  set- 
off. With  regard  to  the  words  "  action  on  the  case,"  they  must  be 
understood  according  to  the  subject-matter  to  which  they  are  applied; 
and  being  applied  here  to  the  case  of  a  breach  of  contract  they  must 
be  understood  to  mean  "  action  on  the  case  in  assumpsit."  Secondly, 
at  all  evejits  the  defendant  is  not  liable  to  pay  interest  on  these  calls. 
Thirdly,  considering  the  whole  scope  and  meaning  of  this  act  of  Par- 
liament, an  original  subscriber  by  the  transfer  of  his  shares  and  the 
acceptance  of  the  assignee  by  the  Company  ceases  to  have  any  con- 
nection whatever  with  the  Company,  and  is  thereby  discharged  from 
every  future  demand  that  the  Company  may  make  on  him  in  respect 
of  those  shares.  By  the  act  certain  persons  and  their  executors,  ad- 
ministrators, and  assigns  are  incorporated ;  express  power  is  given 
to  the  original  subscribers  to  assign  their  shares ;  the  shares  are 
declared  to  be  vested  in  the  subscribers  and  their  assigns ;  and 
throughout  the  whole  act  the  assignees  of  subscribers  are  mentioned 
as  standing  in  the  situation  of  the  original  subscribers.  By  Sect.  65, 
persons  who  have  subscribed  and  their  assigns  are  deemed  proprie- 
tors, and  are  entitled  to  vote  at  all  meetings ;  that  is,  the  original 
subscribers  have  a  right  of  voting  until  they  assign,  and  then  that 
power  is  transferred  to  their  assignees.  Then  it  would  be  highly 
unjust  that  the  original  subscribers  should  continue  liable  to  the 
demands  of  the  Company  after  they  had  parted  with  their  right  of 
voting  and  that  property  in  respect  of  which  only  they  ever  became 
liable,  and  after  the  entire  management  of  the  Company  has  passed 
into  other  hands.  With  regard  to  the  supposed  analogy  between  this 
case  and  that  of  lessor  and  lessee,  though  the  lessee  is  not  dis- 
charged from  his  covenants  by  assignment  and  by  the  lessor's  ac- 
cepting the  assignee,  yet  after  such  an  assignment  the  lessee  is  not 
liable  for  rent  in  an  action  of  debt.  Vid.  1  Brownl.  20 ;  Walker's 
Case  (3  Co.  24) ;  Marsh  v.  Brace  (Cro.  Jac.  334)  ;  Thurshy  v.  Plant 
(1  Saund.  40)  ;  and  Wadham  v.  Marlowe  (E.  25  G-.  3  B.  K.,  cited  1 
Term  Rep.  91),  that  being  founded  on  the  enjoyment  of  the  land ; 
and  there  being  no  covenant  in  this  case,  that  analogy  is  in  favor  of 
this  defendant. 

LoED  Kenyon,  C.  J. :  — 

Though  I  am  of  opinion  with  the  plaintiffs  upon  the  two  first 
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points,  I  am  clearly  of  opinion  with  the  defendant  on  the  last.     1 
think  that  the  action  is  maintainable  in  this  form,  the  act  having 
said  in  express  terms  that  the  Company  may  sue  by  an  action  on  the 
case,  and  the  plaintiffs  having  stated  in  their  declaration  everything 
that  the  act  of  Parliament  requires.     Nor  is  there  any  doubt  but 
that  the  jury  may  give  interest,  not  eo  nomine  as  interest,  but  as 
damages  for  the  detention  of  the  debt,  for  non-performance  of  the 
contract.     But  the  last  point  is   equally  clear  against  the  plaintiifs. 
And  not  entertaining  any  doubt  upon  it,  as  it  is  a  matter  of  infinite 
moment  to  the  great  mass  of   property  embarked  in  this  kind  of 
speculation,  I  think  we  ought  not  to  order  a  second  argument  lest  an 
idea  should  go  abroad  that  we  have  any  doubts.     On  looking  through 
the  act  of  Parliament,  it  is  clear  that  the  Legislature  meant  that  the 
parties  should  only  be  liable  to  the  payment  of  their  shares  so  long 
as  they  individually  continue  members  of  this  Company,  that  is,  so 
long  as  they  have  property  which  constitutes  them  such.     The  per- 
sons who  have  the  right  of  voting  are  to  vote  in  respect  of  their 
shares.     The  act  also  says  that  persons  who  have  subscribed  and 
their  assigns  shall  be  deemed  proprietors  ;  but  it  would  be  ridiculous 
to  determine  that  a  person,  after  he  has  sold  his  shares  in  respect  of 
possessing  which  only  he  became  a  proprietor,  should  still  continue 
to  be  a  proprietor.     After  assignment  the  assignees  hold  the  shares 
on  the  same  conditions,  and  are  subject  to  the  same  rules  and  orders, 
as  the  original  subscribers,  and  are  to  all  intents  and  purposes  sub- 
stituted in  the  places  of  the  original  subscribers.     One  reason,  how- 
ever, now  urged  why  the  original  subscribers  should  always  continue 
responsible  is,  because  perhaps  the  shares  may  be  assigned  to  insol- 
vent persons  :  but  the  Legislature,  when  they  gave  their  sanction  to 
this  undertaking,  did  not   suppose  that  it  was   a   mere   South  Sea 
scheme ;  they  thought  it  a  beneficial  undertaking  for  the  public,  and 
conceived  they  had  introduced  a  sufficient  check  by  enacting  that,  if 
the  subscribers  did  not  pay  their  money  from  time  to  time  as  they 
should  be  required  by  the  committee,  they  should  forfeit  their  re- 
spective shares ;  and  -that  no  subscriber  should  part  with  his  share 
while  he  was  in  arrear  to  the  Company.     No  mischief,  therefore,  is 
likely  to  ensue  either  to  the  Company  or  the  public  from  this  con- 
struction of  the  act.     I  think  that  every  clause  in  the  act  of  Parlia- 
ment leads  to  this  conclusion,  that  the  persons  liable  to  the  calls  are 
those  only  who  continue  to  be,  at  the  time  when  the  calls  are  made, 
members  of  this  corporation.     Here  the  defendant  had  assigned  his 
shares,  and  that  assignment   had   been   entered  in  the  Company's 
books,  before  the  calls  stated  in  the  three  last  counts  of  the  declara- 
tion were  made,  and  therefore  he  is  not  liable  to  pay  them ;  but  he  is 
liable  for  the  calls  stated  in  the  first  count,  and  not  having  paid  them 
at  the  time,  and  the  jury  having  given  interest  on  them  by  way  of 
damages,  the  plaintiffs  are  entitled  to  that  last  sum  on  the  first  count, 
the  money  paid  into  court  on  that  count  only  covering  the  principal 
awv. 
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ASHHUEST,  J.  :  — 

There  is  no  doubt  respecting  the  principal  question.  The  original 
Subscribers  have  power  to  assign  their  shares  to  whomsoever  they 
please ;  then  it  would  be  strange  to  say  that  after  disposing  of  their 
shares  they  should  still  continue  liable  to  all  the  burdens  which  are 
thrown  on  the  owners  of  this  property.  The  point,  however,  does 
not  rest  on  general  reasoning ;  for  the  only  restriction  imposed  by 
the  act  on  the  power  of  alienation  is  that  the  owners  shall  not  assign 
until  all  the  money  due  at  the  time  of  assigning  is  paid ;  but  in  all 
other  cases  the  subscribers  may  assign  their  shares  and  discharge 
themselves  frojn  their  liability  to  future  calls  by  the  assignment. 

GrROSE,  J. :  — 

As  to  the  form  of  the  action :  the  words  in  the  act  are  general, 
"action  on  the  case.'' 

Lawrence,  J.  :  — 

The  only  difficulty  respecting  the  form  of  the  action  is  that  sug- 
gested by  the  defendant's  counsel,  that  the  defendant  is  by  this 
mode  of  declaring  deprived  of  a  set-off;  but  that  difficulty  is  not 
sufficient  to  restrain  the  generality  of  the  words  used  in  the  act  of 
Parli9,ment. 

Pee  Cueiam.  Postea  to  the  plaintiffs,  in  order  that  they  may 
enter  up  their  judgment  on  the  first  count  for  £2  14s.  A\d.  for  the  in- 
terest on  the  £40  paid  into  court. 


MIDDLETOWN   BANK  v.   MAGILL. 

(5  Conn.  28.     1823.) 

This  was  an  action  of  assumpsit,  to  recover  certain  sums  of  money 
loaned,  by  the  plaintiffs,  to  the  defendants.  There  was  one  special 
count;  to  which  were  added  the  usual  money  counts.  The  suit  was 
commenced  on  the  12th  of  August,  1820. 

Arthur  W.  Magill,  John  Russ,  Lemuel  Whitman,  Ithamat  Atkins, 
and  Samuel  Williams,  named  in  the  writ  as  defendants,  pleaded, 
severally,  non-assumpsit;  and  on  this  issue,  closed  to  the  court,  the 
cause  was  tried  in  Middlesex  County,  December  term,  1820.  The 
court  found  the  facts,  and  reserved  the  case  for  the  consideration 
and  advice  of  all  the  judges. 

The  case  was  as  follows.  On  the  24th  of  May,  1816,  Arthur  W. 
Magill  was  duly  appointed  agent  of  the  Middletown  Manufacturing 
Oompany,  for  the  then  ensuing  year,  and  acted  in  that  capacity 
during  the  period  of  his  appointment.  The  company  having  a  run- 
ning account  at  the  Middletown  Bank,  he,  as  agent,  on  the  16th  of 
July,  1816,  for  the  purpose  of  maintaining  the  credit  of  the  com- 
pany at  such  bank,  and  obtaining  discounts,  as  its  exigencies  might, 
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from  time  to  time,  require,  addressed  a  letter  to  the  cashier,  contain- 
ing a  list  of  the  stockholders  of  the  company,  which  included  all  the 
present  defendants,  promising  to  give  notice  of  all  transfers  made 
during  the  indebtedness  of  the  company  to  the  bank,  and  giving  an 
extract  from  the  by-laws  of  the  company  regulating  the  mode  of 
transfer;  which  letter  was  received  by  the  cashier  on  the  day  of  its 
date.  The  following  notes,  on  the  days  of  their  respective  dates, 
were  executed  by  Magill,  as  agent  of  the  company,  and  indorsed  by 
Alexander  Wolcott,  and  were  soon  after  discounted  at  the  bank,  for 
the  benefit  of  the  company,  viz.  one  note  dated  July  9,  1816,  for 
2,600  dollars;  one  dated  September  6,  1816,  for  6,000  dollars;  and 
one  dated  September  20,  1816,  for  700  dollars.  On  the  29th  of 
October,  1816,  the  cashier  sent  to  Euss,  one  of  the  defendants,  a 
letter,  which  was  delivered  to  him  on  the  day  of  its  date,  notifying 
him  of  the  existence  of  these  notes,  and  that  the  bank  looked  to  him, 
as  one  of  the  company,  for  payment.  The  notes  have  never  been 
paid,  and  have  been  owned  and  held  by  the  plaintiffs  ever  since  they 
were  discounted. 

HOSMER,  C.  J. :  — 

Arthur  W.  Magill  and  others,  having  entered  into  an  association 
for  the  manufacture  of  cloths,  procured  from  the  Legislature  a  char- 
ter of  incorporation.  Apprehensive  that  a  grant  in  the  usual  man- 
ner, whereby  the  corporate  funds  are  alone  liable  to  creditors,  would 
be  injurious  to  the  community,  the  Legislature  annexed  to  the  char- 
ter this  proviso,  "  that  the  persons  and  property  of  the  members  of 
said  corporation  shall,  at  all  times,  be  liable  for  all  debts  due  by  said 
corporation."  The  notes  in  suit  were  made  when  all  the  defendants 
were  members  of  the  Middletown  Manufacturing  Company ;  but  by 
the  transfer  of  their  stock,  two  of  them  ceased  to  be  such  before  the 
insolvency  of  the  corporation,  or  the  commencement  of  the  plaintiff's 
action.  Whether  the  two  defendants  alluded  to  are  liable  on  the 
notes,  without  which  liability  the  present  suit  cannot  be  sustained, 
is  the  general  question  to  be  determined. 

That  certain  members  of  the  corporation  are  responsible  for  the 
company  debts,  is  not  susceptible  of  dispute;  but  the  difficulty  con- 
sists in  ascertaining  who  those  members  are.  The  plaintiffs  con- 
tend, that  the  members  of  the  company  are  originally  and  absolutely 
liable  for  all  debts  contracted  by  the  corporation  when  they  were 
members,  in  the  same  manner  as  they  would  have  been,  had  the  per- 
sons associated  proceeded  on  their  purposed  employment,  without 
an  act  of  incorporation.  On  the  other  hand,  the  claims  of  the 
defendants  are  numerous.  They  insist  that  their  liability  is  not 
joint,  but  several;  in  chancery  only,  and  not  at  law;  arising  on  the 
insolvency  of  the  corporation,  or  at  the  commencement  of  suit,  and 
not  at  the  origin  of  the  debt;  and  finally,  that  the  corporation  alone 
is  debtor,  and  the  remedy  against  the  members  only  accessary  and 
commensurate  with  the  corporate  funds. 
VOL.  I.  —  58 
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The  original  and  absolute  liability  of  the  members  for  the  debts 
of  the  corporation,  contracted  when  they  were  members,  was  ex- 
pressly decided,  by  this  court,  in  the  case  of  Southmayd  and  Hub- 
bard V.  Buss  &  al.  (3  Conn.  Rep.  62).  The  court,  according  to  the 
imperative  requisition  of  the  statute  law,  did  not  merely  announce  a 
result,  but  publicly  assigned  their  reasons  on  the  very  point  of  con- 
troversy. Their  opinion  was  in  no  sense  obiter.  As  creditors  of  the 
Middletown  Manufacturing  Company,  the  plaintiffs  had  obtained  a 
judgment  for  a  debt  against  the  corporation,  and  were  endeavoring 
to  enforce  it  against  the  members  by  an  action  of  scire  facias.  It 
necessarily  follows,  that  the  only  subject  of  inquiry  was,  what  is  the 
remedy  against  the  members  of  the  Middletown  Manufacturing  Com- 
pany, for  a  debt  contracted  by  the  corporation?  To  this  inquiry  the 
court  made  answer,  that  the  judicial  writ  of  scire  facias  could  not  be 
sustained,  because  the  members  were  under  the  obligation  of  the 
original  contract,  on  which  alone  an  action  against  them  could  be 
supported.  The  case  is  entirely  analogous  to  that  of  an  action  of 
assumpsit  upon  a  bond,  determined  against  the  plaintiff  on  the 
specific  ground  that  the  action  should  have  been  debt:  in  which 
event,  it  is  presumed,  that  no  lawyer  would  consider  the  decision  as 
obiter,  and  for  this  invincible  reason,  because  it  is  upon  the  direct 
pertinent  point  of  inquiry.  On  the  same  principle,  the  determination 
in  Southmayd  and  Hubbard  v.  Buss  &  al.,  that  the  action  against  the 
members  of  the  Middletown  Manufacturing  Company  should  have 
been  brought  on  the  original  contract,  directly  and  pertinently 
evinced  that  the  remedy  by  scire  facias  was  not  sustainable.  "The 
Legislature,"  say  the  court,  "  intended  to  invest  the  company  with  cor- 
porate powers,  and  so  to  limit  them  that  the  responsibility  of  the  mem- 
bers for  the  company  debts  shoul'd  not  be  impaired.  In  other  words, 
the  incorporation  was  not  to  have  any  effect  on  the  subject  of  indi- 
vidual indebtedness.  Por  the  company  debts  the  members  were  "at 
all  times  "  to  be  liable.  The  original  and  absolute  indebtedness  of 
the  members  demonstrates  the  manner  of  their  responsibility.  They 
are  answerable  precisely  as  if  there  had  been  no  incorporation.  The 
debt  is  no  sooner  incurred  than  the  liability  commences. " 

Here  I  should  pause:  but  a  difference  of  opinion  in  the  court 
impels  me  to  discuss  the  case  on  principle. 

Before  I  enter  upon  a  construction  of  the  proviso  to  the  act  of 
incorporation  on  which  the  whole  controversy  depends,  I  will  ad- 
vance certain  established  rules,  by  which  the  exposition  must  be 
guided.  "Words  are  generally  to  be  understood  in  their  usual  and 
most  known  signification;  not  so  much  regarding  the  propriety  of 
grammar  as  their  general  and  popular  use.  As  to  the  subject  mat- 
ter, words  are  always  to  be  understood  as  having  a  regard  thereto; 
for  that  is  always  supposed  to  be  in  the  eye  of  the  legislator,  and 
all  his  expressions  directed  to  that  end."  1  Black.  Com.  59,  60. 
"The  best  construction  of  a  statute  is,  to  construe  it  as  near  to  the 


CHAP.  XVIII.]  MIDDLETOWN   BANK   V.   MAGILL.  915 

rule  and  reason  of  the  common  laws  as  may  be,  and  when  the  pro- 
vision is  general,  to  subject  it  to  the  order  and  control  of  the  com- 
mon law."  Stowell  v.  Lord  Zouch  (1  Plowd.  365);  2  Inst.  148,  301; 
Thurshy  v.  Plant  (1  Saund.  240) ;  Miles  v.  Williams  (10  Mod.  245) ; 
Bex  V.  Bishop  of  London  (1  Show.  455). 

In  the  argument  of  this  case,  it  was  asserted,  very  mistakenly, 
that  the  proviso  in  question  was  in  derogation  of  rights  already 
granted,  and  ought  to  be  construed  strictly.  On  this  point,  both 
the  fact'and  the  law  were  misconceived. 

Before  the  proviso  was  introduced,  no  right  had  been  conferred; 
but  the  body  of  the  act  and  the  proviso  both  came  ilito  existence 
uno  Jiatu.  The  Legislature  declined  granting  thp  company  those 
rights  and  privileges  which  the  body  of  the  act  contemplated;  and 
to  qualify  it  in  such  manner  as  to  meet  their  views  of  justice  and 
general  convenience,  the  proviso  was  superadded,  speaking  this  intel- 
ligible language;  take  your  charter  subject  to  this  condition,  or  you 
shall  not  have  it  att  all.     Thus  much  as  to  the  fact. 

The  law  on  the  subject  in  question  has  long  been  established,  and 
unquestionably  is  at  rest.  "If  a  proviso  in  a  statute  be  directly 
contrary  to  the  purview  of  a  statute,  the  proviso  is  good  and  not  the 
purview,  because  it  speaks  the  later  intention  of  the  legislators." 
T%e  Attorney- General  v.  Governor  of  Chelsea  Water  Works  (Fitzg. 
195) ;  6  Bac.  Abr.  382,  Gwill.  ed. 

The  equity  and  common-sense  of  this  principle  are  manifestly 
incontrovertible.  For  •  the  benefit  of  creditors,  the  proviso  was 
annexed  to  the  charter,  and  was  a  paramount  and  fundamental 
object  with  the  Legislature.  To  construe  it  strictly,  by  an  inver- 
sion of  principle,  would  contravene  the  legislative  object,  frustrate 
their  anxious  solicitude  in  behalf  of  creditors,  and  virtually  nullify 
the  proviso  to  the  act  of  incorporation.  For  between  a  charter  with- 
out a  proviso,  and  on6  with  a  proviso  restrained  to  the  narrowest 
possible  limits  by  construction,  and  controlled  by  the  body  of  the  act 
which  it  was  made  to  govern,  what  is  the  essential  difference?  From 
the  premises  it  results,  as  a  correct  principle  of  -exposition,  and 
necessary  to  further  the  intention  of  the  Legislature,  that  for  the 
security  and  benefit  of  the  creditors  the  prbviso  must  be  liberally 
construed  in  their  favor. 

On  the  application  of  the  preceding  pl-inciples,  in  this  case,  t  am 
of  opinion  that  the  members  are  subject  to  the  same  liabilities  they 
would  have  been,  had  they  associated  for  the  purpose  of  manufac- 
ture, without  a  charter.  In  that  event,  the  common  law  would  have 
made  all  the  members  of  the  copartnership  who  were  such  at  the 
time  of  a  debt  contracted,  responsible  for  the  payment  of  it;  and 
the  same  responsibility  rests  upon  them,  under  the  act  of  incorpora- 
tion. By  the  acceptance  of  the  charter,  the  agent  of  the  corporation 
became  their  agent,  and  the  debts  of  the  corporation,  contracted  by 
him,  their  debts. 
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It  has  not  been  claimed,  on  either  side,  that  all  the  members  of 
the  corporation,  from  the  commencement  of  it  to  its  dissolution, 
would  be  liable  for  the  debts  contracted.  They  are  divisible  into 
three  classes,  comprising  those  who  ceased  to  be  members  before  the 
indebtedness;  or  who  were  such  at  the  origination  of  a  debt;  or  who 
became  members  at  a  subsequent  period. 

In  respect  of  the  first  class,  it  has  not  been,  and,  I  think,  cannot, 
be  urged,  that  they  are  subjected  to  any  responsibility  for  the  debts 
originating  subsequent  to  their  membership.  That  the  second  class 
are  debtors,  and  the  only  debtors,  I  shall  endeavor  to  show. 

It  has  been  insisted,  for  the  defendants,  that  the  liability  of  the 
members  is  not  joint,  but  several.  I  have  heard  no  argument,  nor 
am  I  capable  of  conceiving  any,  by  which  such  a  proposition  can  be 
supported.  It  is  opposed  to  the  words  of  the  proviso,  which  clearly 
substitute  certain  members  jointly  to  the  legal  obligation  for  the 
payment  of  debts,  in  place  of  the  corporation.  It  equally  contra- 
venes the  common  law,  which  considers  the  liability  for  a  single 
debt,  contracted  by  several  persons,  as  joint,  and  capable  of  enforce- 
ment against  all  the  individuals.  It  is  contrary  to  the  liberal 
construction  of  the  proviso  in  favor  of  creditors  that  established 
principle  demands,  and  casts  on  them  the  hazard  of  loss,  by  the 
insolvency  of  one  or  more  of  the  debtors,  which  the  contract  has 
devolved  on  the  company.  And  finally,  it  is  opposed  to  all  analogy, 
and  to  the  nature  of  the  credit,  which  is  given  to  the  debtors  gen- 
erally, and  not  to  them  singularly,  or  in  proportion  to  their  respec- 
tive shares  of  the  joint  stock. 

That  the  remedy  against  the  members  is  in  chancery,  and  not  at 
law,  is  a  mere  gratis  dictum,  and  dependent  solely  for  its  force  on 
the  preceding  proposition.  If  the  members  were  severally  obliged, 
it  then  might  be  made  a  question  whether,  in  avoidance  of  multi- 
plicity of  suits,  chancery  would  not  afford  the  requisite  redress. 
But  as  the  responsibility  is  joint,  the  extraordinary  powers  of  this 
court  can  no  more  be  resorted  to,  than  to  enforce  the  collection  of  a 
joint  bond  or  promissory  note. 

It  has  been  said,  that  the  liability  of  the  members  is  suspended 
on  the  insolvency  of  the  corporation.  For  this  construction  I  am 
not  able  to  discern  any  principle.  The  proviso  subjects  certain 
members  of  the  corporation  for  its  debts  "at  all  times."  It  con- 
templates an  absolute  and  unintermitted  responsibility,  from  the 
origin  to  the  extinguishment  of  the  corporation  debts.  The  liability 
of  the  members,  in  the  event  only  of  the  company's  insolvency,  is 
not  absolute,  but  contingent;  not  unintermitted,  but  arising  on  a 
fact  subsequent  to  the  creation  of  the  debt.  So  far  from  existing 
"at  all  times,"  it  has  no  existence  at  any  time,  unless  an  uncertain 
event  should  happen.  To  sanction  the  construction  insisted  on  by 
the  defendants,  the  court  must  first  repeal  a  part  of  the  proviso,  and 
then  substitute  a  conditional  for  an  absolute  engagement.     The  con- 
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struetion  alluded  to  is  at  war  -with  the  words,  as  well  as  witli  the 
reason  and  spirit  of  the  charter.  The  intention  of  the  Legislature 
was  not  merely  to  secure  the  creditors  from  the  hazard  of  the  cor- 
poration's insolvency,  but  to  continue  the  members  a  copartnership, 
or  at  least  joint  contractors  at  common  law,  as  if  no  incorporation 
had  taken  place.  At  present,  I  shall  take  this  proposition  for 
granted,  as  it  will  be,  more  particularly,  the  subject  of  a  future 
part  of  my  argument. 

That  my  observations  on  the  material  question  in  the  case  may  be 
more  condensed  and  uninterrupted,  I  will,  before  I  enter  on  them,  reply 
to  some  arguments  advanced  by  the  defendants.  It  was  said,  that 
a  mercantile  company  cannot  possess  such  attributes  as  the  charter 
of  incorporation  has  given;  but  the  assertion  was  not  supported.  It 
is  admitted,  that  the  corporation  has  certain  rights  not  self-created, 
which,  for  the  internal  management  of  their  concerns,  the  Legisla- 
ture has  conferred  upon  them.  But,  as  we  correctly  insisted  on  for 
the  plaintiffs,  the  charter  has  not  deprived  the  members  of  any  power 
essential  to  a  copartnership.  It  is  not  my  intention  to  enter  minutely 
on  a  subject  most  satisfactorily  discussed  in  the  argument  to  which 
I  have  alluded.  I  will  merely  advance  certain  incontrovertible  prin- 
ciples, the  right  application  of  which  must  put  the  controversy  on 
this  point  at  rest.  A  partnership  exists  when  two  or  more  persons 
associate  together  in  some  lawful  business,  with  a  view  to  joint 
profit.  It  is  a  voluntary  contract  between  more  persons  than  one, 
for  joining  together  their  money,  goods,  or  labor,  upon  an  agree- 
ment that  the  gain  or  loss  shall  be  divided  proportionably.  Hoare 
&  al.  V.  Dawes  &  al.  (Doug.  271) ;  Grace  v.  Smith  (2  Bla.  Eep.  998) ; 
Watson  on  Part.  1.  This  is  its  radical  and  elementary  principle; 
and  beyond  this  simple,  fundamental  truth,  the  partners  may  pre- 
scribe to  themselves  any  terms  not  prohibited  by  law.  These  terms 
are  matter  of  expediency;  and  may  exist  or  not,  without  affecting, 
the  essence  of  the  partnership,  comprised,  as  it  is,  in  a  joint  agree- 
ment to  perform  business  for  the  acquisition  of  a  joint  profit.  Save 
in  this  indispensable  stipulation,  the  creditors  have  no  interest;  for 
this  it  is  which  alone  subjects  the  partners  to  a  joint  responsibility. 
In  the  case  of  Marcey  v.  Clark  (17  Mass.  Eep.  330),  it  was  said  by 
the  Court:  "The  Legislature  have  thought  fit,  and  we  think  wisely, 
to  subject  the  property  of  all  members  of  these  corporations  to  a 
liability  for  the  debts  of  th6  company.  By  this,  in  fact,  they  only 
continue  the  principle  of  partnership  in  operation;  and  considering 
the  multitude  of  corporations  which  the  increasing  spirit  of  manu- 
facture gives  rise  to,  regard  to  the  interest  of  the  community  seems 
to  require,  that  the  individuals,  whose  property,  thus  put  in  common 
mass,  enables  them  to  obtain  credit  universally,  should  not  shelter 
themselves  from  a  responsibilty,  to  which  they  would  be  liable  as 
members  of  a  private  association.  Since  this  statute  was  enacted, 
(and  equally  applicable  is  the  remark  to  the  Middletown  Manufac- 
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taring  Company)  "all  who  deal  with,  such  companies  look  for  their 
security  to  the  individual  members,  rather  than  to  the  joint  stock." 
The  opinion  thus  expressed  considers  the  members  virtually  as 
Ijartners,  notwithstanding  the  incorporation;  and  declares,  what 
results  almost  with  the  force  of  a  necessary  inference,  that  they 
are  so  considered  by  the  community,  and  credited  in  this  character. 
It  is  unnecessary  further  to  pursue  this  subject.  Let  it  be  supposed 
that  the  members  of  the  corporation,  strictly  speaking,  are  not  part- 
ners. By  the  acceptance  of  the  charter  they  jointly  assume  the  pay- 
ment of  the  corporation  debts;  and  having  held  themselves  out  to 
the  world  under  this  responsibility,  they  are  liable  to  creditors  as 
joint  contractors.  This  is  the  only  material  consideration;  for  as 
to  their  internal  movements  and  obligations,  they  are  personal  to 
themselves,  and  in  them  the  community  has  no  concern. 

An  analogy  between  the  liability  of  towns,  and  other  strict  cor- 
porations, and  that  resting  on  the  members  of  the  Middletown  Manu- 
facturing Company,  has  been  supposed  to  exist;  and  was  claimed,  in 
the  argument  of  this  case.  It  is  an  unquestionable  legal  truth,  that  in 
relation  to  corporations  in  general,  the  members,  as  individuals,  are 
never  responsible  for  debt;  and  in  respect  of  towns,  and  some  other 
local  corporations,  in  this  State,  the  same  observations  are  equally 
just.  The  liability  is  exclusively  attached  to  the  corporate  funds, 
and  not  to  the  members  of  the  corporation.  As  such  incorporations 
are  never  insolvent,  but,  by  taxation,  may  always  replenish  their 
exhausted  treasuries,  there  exists  an  established  usage  authorizing 
the  collection  of  debts,  by  distraining  the  property  of  individuals, 
who  upon  the  corporation  have  a  claim  for  their  reimbursement. 
But  generally  speaking,  against  corporations,  there  is  no  remedy, 
except  by  a  recurrence,  in  some  legal  mode,  to  their  funds ;  and  with 
respect  to  the  Middletown  Manufacturing  Company,  it  is  incontro- 
vertibly  clear,  that  were  it  not  for  the  proviso  in  question,  the  mem- 
bers could  never  be  subjected  to  any  responsibility.  It  is  the  proviso, 
that  striking  peculiarity,  which  imparts  rights  to  creditors,  and  ren- 
ders the  members  liable  to  obligations  not  existing  in  the  case  of  an 
ordinary  corporation.  By  necessary  inference,  it  results,  that  the 
obligations  resting  on  the  members  of  a  corporation,  under  the  usual 
grants,  are  essentially  dissimilar  from  those  existing  on  the  members 
of  the  Middletown  Manufacturing  Company ;  and  that  between  them 
there  is  no  analogy.  An  inference  from  one  of  these  corporations 
to  the  other,  is  entirely  unwarrantable;  and  can  have  no  other  ten- 
dency than  to  mislead.  This  observation  is  the  more  necessary  to 
be  attended  to,  lest  from  the  frequency,  and  almost  universality  of 
the  usual  incorporations  and  the  familiarity  of  the  rules  applied 
to  them,  the  mind,  either  intentionally  or  unconsciously,  should 
make  application  of  these  rules  to  the  subject  under  discussion. 

By  the   proviso   in  question,   "the  persons  and   property  of  the 
members  of  the  corporation  are,  at  all  times,  liable  for  all  debts 
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due  by  said  corporation."  What  class  of  members  is  embraced  by 
these  expressions?  Is  it  that  class  which  exists  at  the  contracting 
of  a  debt;  or  those  who  are  members  of  the  company  at  the  com- 
mencement of  suit?  The  intention  of  the  Legislature,  to  which  the 
company  acceded,  on  the  voluntary  acceptance  of  the  charter,  when 
once  ascertained,  must  deiinitely  settle  these  questions.  To  deter- 
mine this  inquiry,  I  will  recur  to  the  words  of  the  proviso,  and 
attempt  a  construction  of  them  with  reference  to  their  subject-mat- 
ter ;  and  then  will  attend  to  the  consequences  of  the  two  expositions 
that  appear  most  correct,  so  far  as  they  have  a  legitimate  bearing  on 
the  matter  in  controversy. 

The  words  are  to  be  construed  in  reference  to  the  subject-matter. 

A.  W.  Magill  and  others  had  entered  into  an  association,  or  mer- 
cantile company,  for  the  purpose  of  acquiring  profit  by  the  manufac- 
ture of  cloths;  and  to  the  Legislature  they  applied  in  order  to  obtain 
a  charter  of  incorporation.  It  was  extremely  apparent  that  this 
company,  commencjing  business  new  and  untried,  would  require  a 
large  capital;  and  that  it  could  not  fail  to  want  and  procure  exten- 
sive credit.  With  this  subject-matter  in  view,  it  was  thought  haz- 
ardous to  the  community  to  grant  a  charter  in  the  usual  manner ;  as 
this  would  render  the  corporation  alone  liable  for  debts.  The  com- 
munity required  better  security  to  protect  them  from  the  hazard 
attending  the  great  credits  that  undoubtedly  would  be  given.  With 
these  facts  in  contemplation,  a  charter  was  granted,  with  the  extra- 
ordinary proviso,  the  first,  which  in  this  State,  had  ever  been  sub- 
joined to  an  act  of  incorporation,  that  the  members  of  the  corporation 
should  be  liable  at  all  times  for  the  debts  contracted.  In  view  of 
these  considerations,  the  words  of  the  act  in  question  must  receive 
their  construction.  The  expressions  "the  persons  and  property  of 
the  members  of  said  corporation,"  detached  from  the  subject-matter 
of  the  grant,  and  construed  per  se,  would  impress  the  mind  with  the 
idea  that  the  actual  members  were  intended.  But  when  to  this  is 
superadded,  "the  debts  due  by  said  corporation,"  — debts  which 
would  successively  exist,  contracted  by  a  fluctuating  body,  whose 
members  are  frequently  changed,—  it  cannot  readily  be  believed,  that 
the  liability  was  intended  to  be  cast  on  the  existing  members  at  the 
commencement  of  suit.  It  would  contradict  all  analogy  of  interpre- 
tation. Those  who  contract  a  debt  become  the  debtors:  and  the 
debts  contracted  by  the  corporation,  for  which  the  members  were 
made  liable,  must  be  considered,  in  the  exercise  of  common -sense, 
guided  by  plain  practicable  principles,  as  debts  contracted  by  the 
members.  The  contract  of  the  corporation,  and  of  the  members, 
made  by  their  mutual  agent,  necessarily  are  coetaneous,  — springing 
into  existence  in  respect  of  both,  by  the  same  act,  and  at  the  same 
time;  and  inferring  the  same  obligation.  There  is  no  incongruity 
in  the  construction  which  supposes,  that  by  the  term  "members" 
the  Legislature  intended,  not  those  who  were  such,  at  the  bringing 


920  MIDDLETOWN  BANK  V.  MAGILL.  [CHAP.  XVIII. 

"of  suit,  but  those  who  were  members  at  the  contracting  of  debt.  It 
is  not  required  that  the  expression  "the  members  of  the  corpora- 
tion "  should  be  construed  literally,  and  restrictedly,  but  that  it  be 
expounded  largely,  if  the  subject-matter  referred  to  render  it  fit  and 
reasonable ;  for  the  same  words,  when  applied  to  different  subjects, 
have  different  meanings.  It  is  far  from  unusual,  that  a  word,  on 
the  suggested  principle,  should  be  deflected  entirely  from  its  com- 
mon intendment;  and  the  term  "provisions"  in  the  law  of  Edward 
3,  enacted  to  repress  the  usurpations  of  the  papal  see,  which  word, 
by  construction,  was  made  to  restrain  the  nomination  to  benefices  by 
the  pope  (a  very  peculiar  meaning  of  the  term),  is  both  a  proof  and 
illustration  of  the  remark.  1  Black.  Comm.  60.  When  we  proceed  a 
step  further,  and  consider  that  the  proviso  in  question  was  made 
for  the  benefit  of  creditors,  in  a  manner  new  and  contrary  to  all 
precedent,  necessarily  demonstrabing  this  to  be  a  favorite  and  indis- 
pensable object  of  the  grant,  and  the  cause  without  which  it  would 
not  have  been  made,  the  correct  construction  of  it  becomes  more 
decisively  apparent.  To  attain  this  object,  the  security  and  benefit 
of  creditors,  the  proviso,  as  already  has  been  shown,  must  be  liberally 
construed  in  their  favor.  This  liberality  of  construction  cannot  be 
deemed  excessive,  when  we  limit  it  by  another  established  rule  of 
exposition;  and  that  is,  that  "the  best  construction  of  a  statute  is, 
to  construe  it  as  near  to  the  rule  and  reasons  of  the  common  law 
as  may  be;  and  when  the  provision  is  general  (as  in  this  case  it  is), 
to  subject  it  to  the  order  and  control  of  the  common  law."  Vide 
cases  cited  ante.  The  construction  most  beneficial  for  the  creditors 
harmonizes  with  the  common  law,  and  casts  the  obligation  and  lia- 
bility for  debts  contracted  on  the  members  of  the  corporation,  at  the 
time  the  contract  was  made.  While  this  exposition  is  just,  in  relation 
to  the  debtors,  it  is  most  favorable  for  the  creditors.  They  always 
may  know  the  persons  in  whom  they  confide,  and  judge  whether  they 
are  worthy  of  credit;  and,  as  was  said,  by  Parker,  C.  J.  (17  Mass. 
Eep.  334),  in  relation  to  a  law  which  rendered  the  members  of 
manufacturing  corporations  liable  for  the  corporate  debts,  "  all  who 
deal  with  such  companies  look  for  their  security  to  the  individual 
members,  rather  than  to  the  joint  stock."  The  real  condition  of  the 
incorporated  company  they  may  be  unable  to  ascertain,  as  appear- 
ances sometimes  are  most  flattering,  when  the  circumstances  of  a 
corporation  are  perilous  and  rapidly  declining.  The  construction 
which  I  have  given  the  proviso  appears  to  be  natural  and  obvious; 
and  I  am  persuaded  that  every  person,  on  reading  the  charter  in 
question,  for  the  purpose  of  ascertaining  the  expediency  of  crediting 
the  corporation,  has  entertained  the  same  opinion.  That  this  was 
its  practical  exposition,  by  the  parties  to  the  promissory  notes  in 
suit,  is  decisively  apparent  from  the  letter  of  A.  W.  Magill,  the 
agent  of  the  corporation,  to  the  President  and  Directors  of  the 
Middletown    Bank,    immediately    preceding    the    loans.      This    is 
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the  obvious  inference  resulting  from  his  furnishing  the  names  of 
the  members,  and  engaging  to  give  information,  if  any  material 
transfers  of  stock  should  be  made.  The  words  of  the  proviso,  so 
far  as  I  have  pursued  them,  construed  with  reference  to  the  subject- 
matter,  and  expounded  as  near  to  the  rule  and  reason  of  the  common 
law  as  its  expressions  will  admit,  support  the  general  proposition 
assumed,  that  the  members  of  the  corporation,  existing  at  the  time 
of  a  debt  contracted,  are  bound  to  pay  it.  If  they  are  thus  put 
under  obligation  of  the  contract,  they  cannot  exonerate  themselves, 
by  selling  their  stock,  or  in  any  other  manner,  except  by  perform- 
ance of  the  agreement.  That  it  was  the  intention  of  the  Legisla- 
ture to  secure  the  interest  of  the  creditors  by  the  proviso,  has  not 
been  controverted.  I  am  equally  clear,  it  was  their  precise  object 
that'  the  rights  of  the  creditors  against  the  members  of  the  corpora- 
tion should  not  be  impaired  by  the  charter,  but  that  they  should  be 
subject  to  the  debts  contracted,  as  at  common  law.  In  this  con- 
struction there  is  nothing  inconsistent  with  the  words  of  the  proviso, 
supported,  as  it  unquestionably  is,  by  the  considerations  already 
advanced;  but  it  contains  an  expression  that  greatly  supports  the 
exposition.  The  proviso  affirms,  that  the  members  shall  "at  all' 
times "  be  liable  for  the  corporation  debts.  As  all  tlie  members, 
throughout  the  existence  of  the  corporation,  were  not  intended  to 
be  responsible  for  every  debt,  it  was  proper  for  the  Legislature 
to  designate  what  class  of  members  shoiild  be  liable.  This  they 
did,  by  a  specific  attribute,  denoting  that  they  are  the  members, 
capable' "at  all  times  "  of  being  debtors,  from  the  origin  to  the  extin- 
guishment of  the  debt.  To  what  persons  does  this  description  apply? 
Certainly  not  to  those  who  ceased  to  be  members  before  a  debt  was 
contracted.  It  is  equally  manifest,  that  those  are  not  embraced, 
who  become  members  after  a  debt  had  originated;  for  in  no  in- 
telligible sense  can  it  be  affirmed,  that  for  such  debt  they  "  at  all 
times  "  were  liable.  There  was  a  time,  when  they  were  not  respon- 
sible, —  the  period  which  elapsed  after  the  debt  accrued,  and  before 
they  became  members.  The  words  "at  all  times"  are  synonymous 
with  the  phrase  without  permission;  and  when  the  correlative  is 
debt,  the  plain  meaning  is  that  the  debt  and  debtors  coexist  so  long 
as  both  endure.  The  construction  I  have  adopted  is  recommended 
by  its  perfect  equity.  With  entire  justice,  the  members  of  the  com- 
pany are  subject  to  the  same  liabilities  which  attend  unincorporated 
associations.  Their  charter  privileges,  so  far  as  respects  their  inter- 
nal concerns,  render  them  no  less  the  debtors  of  their  creditors,  nor 
relax  any  of  the  just  obligations  they  are  under  to  those  who  have 
entrusted  them  with  their  property.  In  this  way.  by  leaving  the 
individuals  obliged  to  the  payment  of  their  debts,  the  Legislature, 
with  a  laudable  spirit  of  wisdom  and  foresight,  intended  to  protect 
the  community  against  a  corporation,  which,  by  putting  much  prop- 
erty into  one  common  mass,  with  a  view  to  extensive  business,  could 
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not  fail  to  acquire  great  credit.  It  would  theu  become  the  interest 
of  all  who  should  contemplate  contracting  with  the  corporation,  to 
look  to  the  individual  members,  rather  than. to  the  joint  stock;  and 
thus  the  members  would  bear,  as  they  ought,  the  hazards  of  an  un- 
tried business,  and  become  the  victims  of  their  own  disasters,  in 
preference  to  their  being  fatal  to  their  unfortunate  creditors. 

The  construction  given  is  necessary  to  meet  the  mischiefs  contem- 
plated by  the  Legislature,  and  to  impart  that  security  to  creditors 
which  reason  and  justice  demand.  No  other  exhibition  of  the  char- 
ter will  do  this  effectually.  If  the  members  are  alone  liable  who 
are  such  at  the  commencement  of  suit,  the  creditors  have  not  the 
advantage  of  knowing  who  are  their  debtors,  at  the  time  of  giving 
credit,  nor  until,  by  the  refusal  of  payment,  an  action  against  them 
is  actually  instituted. 

The  construction  I  have  given  has  the  merit  of  being  obvious, 
and  not  far-fetched ;  and  founded,  as  it  is,  on  the  rules  and  reasons 
of  the  common  law,  it  furnishes  to  every  man  a  familiar  and  certain 
rule  of  action.  The  incLuiries  whether  the  members  are  jointly  or 
severally  held  responsible,  in  chancery  or  at  law;  and  the  other 
numerous  questions  in  the  case,  if  there  is  any  foundation  for  them, 
demonstrate,  what  I  am  very  unwilling  to  admit,  that  there  is  no  cer- 
tain or  well-known  rule  of  action,  suflBcient  to  guide  those  for  whose 
benefit  the  proviso  was  intended,  to  any  safe  mode  of  conduct. 

That  the  liability  to  debt  is  cast  on  those  who  should  happen  to 
be  members  at  the  commencement  of  suit,  is  a  construction  for  which 
I  cannot  perceive  any  sufficient  ground.  It  is  not  warranted  by  the 
words  of  the  proviso  construed  with  reference  to  the  subject-matter. 
It  reverses  the  rule  of  the  common  law,  and  gives  a  strict  interpreta- 
tion against  creditors  in  that  very  particular  in  which  the  construc- 
tion should  be  liberal  in  their  favor.  It  imparts  to  the  creditors, 
against  the  members  of  the  corporation,  a  conditional  liability  only 
to  their  demands,  provided  suit  is  brought,  instead  of  that  absolute 
and  unintermitted  responsibility  which  the  proviso  contemplates. 
The  construction  is  most  favorable  to  the  members,  instead  of  being 
most  favorable  to  the  creditors.  It  is  opposed  to  the  equitable  right 
of  creditors  to  look  for  payment  to  those  who  v/ere  alone  visible  to 
them,  and  whom  they  alone  could  credit;  and  refers  them  to  future 
members,  whom  they  could  by  no  possibility  know  or  trust;  and  in 
this  manner,  it  involves  them  in  the  hazard  of  a  recurrence  to  those 
who,  not  unfrequently,  are  found  to  be  the  stockholders  of  an  insol- 
vent corporation.  That  even  this  is  some  security  must  be  granted; 
but  that  it  is  that  plenary  benefit  which  the  Legislature  most  justly 
intended,  I  cannot  admit. 

In  support  of  the  defendants'  construction,  certain  determinations 
of  the  Supreme  Court  of  Massachusetts  have  been  cited ;  but,  in  my 
judgment,  with  an  entire  misconception  of  the  ground  of  those  deci- 
sions.    To  render  them  of  any  avail,  they  must  have  decided  that 


CHAP.  XVIII.]  JIIDDLETOWN   BANK   V.    MAGILL.  923 

when  a  law  renders  "  the  menibers  of  an  incorporation  "  liable  for  the 
corporate  debts,  the  words  alluded  to,  without  regard  to  the  other  pro- 
visions of  the  act,  necessarily  include  those  only  who  were  members  at 
the  enforcement  of  the  demand.  No  such  principle  was  contended  for 
by  counsel,  nor  recognized  by  the  court.  They  merely  give  a  construc- 
"tion  to  certain  legislative  acts,  from  a  view  of  the  entire  law,  which 
neither  contains  the  words,  nor  comprises  the  object,  of  the  proviso 
in  question.  Hence,  it  appears,  that  they  furnish  neither  principle 
nor  analogy  applicable  to  the  case  under  discussion.  The  sole  basis 
of  these  decisions  is,  that  the  words  "members  of  a  corporation," 
coupled  with  certain  other  expressions,  and  construed  with  refer- 
ence to  their  peculiar  subjeet-matt,er,  obliges  those  members  of  a 
corporation  to  respond,  who  are  such  at  the  enforcement  of  the 
claim,  or  within  a  certain  antecedent  period. 

The  case  first  cited,  was  Bond  v.  Appleton  (8  Mass.  Eep,  472). 
By  an  act  of  the  State  of  New  Hampshire,  establishing  Hillsborough 
Bank,  it  was  enacted,  that  if  the  corporation  should  neglect  or  refuse 
to  pay  any  of  their  bills,  when  presented  for  payment,  "the  original 
stockholders,  their  successors  or  assigns,  and  the  members  of  the 
said  corporation,"  should  be  jointly  and  severally  holden  for  the  pay- 
ment of  them;  and  that  the  members  compelled  to  pay  should  be 
authorized  to  recover  of  the  remaining  members  of  said  corporation, 
their  proportion  of  the  sum  paid.  In  expounding  the  statute,  it  was 
said  by  the  court,  that  the  words  of  the  law  were  very  extensive, 
but  that  it  was  the  reasonable  construction  of  them,  that  such  of  the 
original  stockholders,  their  successors  and  assigns,  as  should  be 
members  when  the  payment  of  the  bills  should  be  refused,  were 
bound  to  make  satisfaction,  particularly  because  the  remedy  fur- 
nished them  for  reimbursement  was  against  the  remaining  members 
of  the  corporation.  By  the  subject-matter  of  the  entire  law,  and  the 
very  intelligible  provision  just  referred  to,  the  words,  "  the  original 
stockholders,"  were  considered  a,s  limited  to  such  of  the  original 
stockholders  as  should  be  members  of  the  corporation  at  the  time 
when  the  payment  of  the  bills  should  be  refused.  The  soundness  of 
the  decision  I  am  not  disposed  to  question.  It  is  an  established 
principle  of  exposition,  that  "in  the  construction  of  one  part  of  a 
statute,  every  other  part  ought  to  be  taken  into  consideration;  "  and 
it  is  equally  well  settled,  "  that  the  general  words  in  one  clause  of  a 
statute  may  be  restrained  by  the  particular  words  in  a  subsequent 
clause  of  the  statute."  6  Bao.  Abr.  380,  381,  Gwill.  ed. ;  Bex  v.  ArcJi- 
hishop  of  Armagh  &  al.  (8  Mod.  8).  It  is  dif&cult  to  conceive  why 
the  case  of  Bond  v.  Appleton,  founded  on  expressions  manifestly  and 
essentially  different  from  the  one  before  the  court,  should  be  consid- 
ered as  analogous,  or  comprising  a  principle  of  decision  favorable  to 
the  defendants.  On  the  other  hand,  it  clearly  appears,  although  the 
members  of  the  corporation  were  made  liable,  that  this  expression 
was   not  confined  to  actual  members  at  the  time  pf  enforcing  a 
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demand,  but  was  inclusive  of  those  who  were  members  at  an  ante- 
cedent period,  and  had  ceased  to  be  such,  — they  were  members 
when  the  debt  originated.  The  obligation  to  pay  having  attached, 
they  could  not  escape  from  it  by  the  disposal  of  their  stock. 

The  case  next  cited  was  Child  v.  Coffin  &  al.  (17  Mass.  Eep.  64). 
By  a  statute,  passed  in  1808,  it  was  enacted,  that  whenever  any  exe- 
cution should  issue  against  any  manufacturing  corporation  thereafter 
created,  and  such  corporation  should  not,  within  fourteen  days  after 
demand  made  upon  the  president,  etc.,  of  such  corporation,  by  the 
officer  holding  the  execution,  show  him  sufficient  estate  to  satisfy  and 
pay  the  sums  due  on  such  execution,  the  officer  should  serve  and  levy 
the  same  upon  the  bodies  or  estate  of  any  member  or  members  of  such 
corporation.  In  construing  the  statute,  it  was  said  by  the  court, 
that  by  its  necessary  intendment  it  must  be  understood  to  include 
those  who  were  members  at  the  commencement  of  the  action  (against 
the  corporation),  and  those  only.  This  determination  was  not  con- 
formable to  the  precise  words  of  the  law;  but  was  founded  on  the 
reason  and  spirit  of  its  entire  provisions.  "  The  statute "  (said 
Parker,  C.  J.),  "makes  every  member  of  a  manufacturing  corpora- 
tion against  which  judgment  has  been  rendered  virtually  a  judg- 
ment debtor;  and  by  force  of  the  statute  the  execution  is  against 
every  such  member,  although  not  named  in  the  precept."  In  this 
case,  the  words,  "any  member  or  members  of  such  corporation,"  were 
enlarged,  in  conformity  with  the  intendment  of  the  entire  law.  In 
what  consists  the  analogy  between  the  case  of  Child  v.  Coffin  &  al. 
and  the  case  before  us?  The  statutes  are  differently  expressed,  and 
the  subject-matter  of  them  is  essentially  diverse.  This,  to  every 
person  who  compares  them,  is  so  palpably  apparent,  that  the  ques- 
tion of  original  liability  of  the  members,  in  the  case  before  the 
Supreme  Court  of  Massachusetts,  could  not  have  been  made  with- 
out the  most  manifest  absurdity.  The  case  comprises  these  un- 
doubted principles:  that  "a  thing  which  is  within  the  letter  of  a 
statute  is  not  within  the  statute,  unless  it  be  within  the  intention  of 
the  mokexs;"  Beniger  v.  Fogossa  (1  Plowd.  18) ;  and  that  "the  letter 
of  a  statute  is  sometimes  restrained  by  equitable  construction;  in 
others  it  is  enlarged;  and  in  others  the  construction  is  contrary  to  the 
letter."  Fyston  v.  Studd  (2  Plowd.  465);  6  Bac.  Abr.  386,  387, 
Gwill.  ed.  The  determination,  in  applying  these  principles  to  a  law 
altogether  different  from  the  proviso  in  question,  and  on  a  survey  of 
all  its  provisions,  enlarged  the  literal  effect  of  a  particular  expression. 
In  what  manner  does  the  decision  bear  on  the  case  under  discussion? 
I  readily  admit  that  I  am  unable  to  discover. 

In  the  case  of  Marcy  v.  Clark  (17  Mass.  Eep.  330),  the  construc- 
tion of  the  before  mentioned  statute  was  again  the  subject  of  discus- 
sion. The  question  said  by  the  court  to  arise  in  that  case  was, 
whether  Joseph  Marcy  was  a  member  of  the  company  at  the  time 
the  goods  were  levied  on  by  an  execution  against  them.    The  inquiry 
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was  made,  at  what  time  the  individual  should  be  a  member,  to  make 
him  incur  the  liability  of  the  statute ;  and  it  was  determined,  "  that 
the  execution  might  be  levied  upon  him  who  was  a  member  at  the 
time  of  the  levy.  Indeed  (said  Parker,  C.  J.),  no  other  construc- 
tion could  be  given  to  the  statute ;  for  none  but  a  member  was  liable ; 
and  one  who  had  sold  his  share  in  the  corporate  property  certainly 
did  not  continue  a  member.  Under  the  statute  we  have  been  con- 
sidering, those  who  are  liable  must  be  members  when  the  execution 
is  levied." 

Before  I  make  the  observations  which  occur  to  me  on  this  ease, 
I  must  be  permitted  to  remark,  with  the  greatest  deference  to  the 
learned  court  who  made  the  decision,  that  I  cannot  reconcile  it  with 
the  principle  stated  and  recognized  by  the  court;  nor  with  the  deter- 
mination in  Child  v.  Coffin.  In  the  case'  just  mentioned,  it  was  said, 
that  the  law  embraced  "  such  as  were  members  at  the  time  of  the 
commencement  of  the  action  (against  the  company),  and  those  only ; 
and  for  this  reason,  that  the  court  must  give  to  the  statute  such 
a  construction  as  shall  not  go  beyond  its  necessary  intendment." 
And  in  Marcy  v.  Clark,  the  court  observed,  that  "  the  statute  makes 
every  member  of  a  manufacturing  corporation'  against  which  judg- 
ment has  been  rendered,  virtually  a  judgment  debtor ;  and  by  force 
of  the  statute,  the  execution  is  against  every  such  member,  although 
not  named  in  the  precept.  Now,  if  the  members  at  the  commence- 
ment of  the  action,  and  those  only,  were  embraced  by  it  (p.  65); 
and  virtually  become  judgment  debtors,  (p.  333);  and  if,  as  was  said 
(p.  335),  "all  who  are  members  of  the  corporation  are  virtually 
defendants  in  the  action,  and  have  an  opportunity  to  be  heard,  in 
the  form  they  have  chosen,  by  joining  the  company; "  I  cannot  sub- 
scribe to  the  construction  that  permits  a  judgment  debtor  to  exon- 
erate himself,  by  selling  out  his  stock,  and  a  person  not  a  judgment 
debtor,  by  purchasing  it,  to  become  liable  on  the  execution. 

But  be  this  as  it  may,  the  determination  in  Marcy  v.  Clark  has 
no  relevancy  to  the  case  under  discussion.  The  statute  authorizes 
the  officer  holding  an  execution  against  the  manufacturing  company, 
if  there  had  been  a  refusal  of  payment,  to  levy  it  on  the  bodies  and 
estates  "of  any  member  or  members  of  such  corporation."  Admit, 
then,  that  in  the  opinion  of  the  court  it  could  only  be  levied  on  the 
actual  members;  what  was  the  reason?  It  was  because  the  ■words  of 
the  statute  were  considered  imperative ;  and  that  there  was  nothing 
in  the  provisions  or  subject-matter  of  the  law  that  authorized  a  con- 
trol of  the  literal  construction.  It  is  undeniable  that  the  express 
meaning  of  a  law  is  its  true  meaning,  if  there  is  nothing  upon 
which  a  construction  can  be  founded  showing  a  different  intention. 
But  the  question  arises,  is  there  such  a  similarity  between  the  stat- 
ute before  mentioned  and  the  proviso  in  question,  as  to  constitute 
an  analogy,  whereby  the  determination  of  one  is,  virtually,  a  deci- 
sion of  the  other?    Can  it  be  believed  that  the  supreme  court  in 
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Massachusetts  would  recognize  this  principle ;  and  if  there  had  been 
a  prior  determination  of  the  proviso  in  question,  that  they  would 
admit  it  decided  the  construction  of  their  statute  law?  Are  the 
words  of  the  proviso  and  the  statute  the  same?  Certainly  not.  Is 
the  subject-matter  precisely  similar?  No  one  will  pretend  it.  Were 
the  object  and  intention  of  the  two  Legislatures  identicail?  It  is 
far  from  being  true.  Nay,  are  the  principles  of  construction  appli- 
cable to  those  two  subjects,  the  same?  It  cannot  be  affirmed.  I  con- 
clude, then,  that  the  constituents  of  correct  exposition,  in  the  two 
cases,  are  manifestly  and  essentially  diverse;  and  that,  from  the 
construction  of  one,  there  results  no  aid  towards  the  coiistruction  of 
the  other. 

It  has  been  supposed  to  have  been  the  intention  of  the  Legisla- 
ture, by  the  act  of  incorporation,  to  render  the  corporation  only  the 
real  debtor;  that  the  corporate  funds  should  be  considered  as  the 
essential  resource;  and  that  the  members,  at  the  commencement  of 
suit,  should  alone  be  liable  to  the  extent  of  the  corporate  property. 
On  this  construction  the  members  are  in  the  nature  of  collateral 
sureties  to  the  corporation.  It  results,  as  an  inevitable  conse- 
quence, that  if  the  corporation  property  is  exhausted,  the  respon- 
sibility of  the  members  has  terminated.  Neither  the  words  of  the 
charter,  nor  the  reason  and  spirit  of  that  instrument,  furnish  the 
slightest  foundation  for  this  construction;  but  to  both  of  them  it  is 
directly  opposed.  The  proviso  aflSrms,  "  that  the  persons  and  prop- 
erty of  the  members  of  said  corporaltion  shall,  at  all  times,  be 
liable  for  all  debts  due  by  said  corporation."  By  the  most  clear 
and  undeniable  intendment  of  this  clause  of  the  charter,  certain 
members  of  the  corporation  are  subjected  to  an  absolute  and  unin- 
termitted  liability  for  the  corporate  debts,  till  they  shall  be  paid; 
and  not,  that  the  corporation  shall  pay  its  debts,  if  it  be  able.  But 
by  the  construction  advanced,  no  members  are  absolutely  responsible 
for  the  debts  of  the  corporation ;  their  responsibility  being  suspended 
on  two  contingencies.  They  are  liable  after  the  commencement  of 
the  suit,  if  there  has  not  been  an  exhaustion  of  the  property  of  the 
corporation.  But  until  suit  there  is  no  liability:  and  even  after 
suit,  they  are  equally  irresponsible,  if  no  corporate  funds  exist. 
They  are  under  the  obligation  only  of  paying  the  corporate  debts, 
so  far  as  the  corporation  is  able  to  make  the  payment ;  but  if  their 
ability  is  at  an  end,  the  liability  of  the  members  has  likewise  ter- 
minated. This  novel  species  of  suretyship  is  reducible  to  this  prin- 
ciple; that  if  the  corporation  shall  not  act  fraudulently,  but  shall 
discharge  the  demand  against  it,  until  the  ability  to  discharge  is 
gone  the  members  are  exoneraited.  How  nugatory  and  destitute  of 
any  beneficial  operation  in  favor  of  creditors,  is  the  construction! 
Unless  the  corporation  should  refuse  faithfully  to  perform  its 
engagements,  so  far  as  it  has  the  power  of  doing,  the  responsi- 
bility of  the  members  would  be  useless,  because  it  is  gone;  and  to 
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give  it  an  importance,  we  must  presume  a  fraud  in  the  corporation. 
Thus,  by  one  compendious  stroke  the  proviso  in  the  charter  is  con- 
strued, not  merely  with  strictness,  but  the  creditors  are  deprived  of 
all  security,  except  in  the  corporate  funds;  and  the  members,  if 
there  are  no  funds,  or  however  trivial  they  may  be,  if  they  are 
honestly  applied  in  payment  of  debt,  are  rescued  from  all  obliga- 
tion. And  thus  the  words  of  the  proviso,  and  the  rules  of  the  com- 
mon law  in  the  construction  of  the  charter;  the  favorable  exposi- 
tion of  the  proviso  in  behalf  of  creditors;  the  equitable  rights  of 
creditors  and  obligations  of  debtors;  and  finally,  the  intention  of  the 
Legislature  in  making  a  just  provision  for  their  benefit,  are  made  of 
no  avail.  To  a  construction  which,  in  my  judgment,  rests  on  no 
foundation;  which  reduces  a  provision  resulting  from  the  anxious 
solicitude  of  the  Legislature  for  the  protection  of  the  community, 
to  a  nugatory  act,  unworthy  of  their  care,  and  instead  of  a  shield  to 
creditors,  converting  it  into  a  sword  to  pierce  them,  by  alluring  and 
then  disappointing  their  confidence,  I  cannot  subscribe. 

It  has  been  strongly  urged  from  the  effects  and  consequences  of  the 
plaintiffs'  exposition,  that  it  is  too  unreasonable  to  be  adopted.  Un- 
doubtedly, this  is  a  legitimate  source  of  construction ;  but  it  must  not 
be  pushed  to  the  length  of  demanding,  that  all  possible  inconvenience 
must  be  avoided,  and  the  Middletown  Manufacturing  Companj'  have 
iUiparted  to  them  all  the  privileges  of  their  condition,  without  being, 
subjected  to  any  disadvantage.  Qui  sentit  commodum,  sentire  debet 
et  onus.  The  security  of  the  community  mnst  be  regarded,  as  much 
as  that  of  the  company.  It  is  peculiarly  hard,  that  one  partner 
should  be  subject  to  ruin  by  the  imprudent  and  fraudulent  conduct 
of  another;  but  this  is  sometimes  the  result.  Fortunately  for  us,  we 
are  not  left  to  that  unlimited  discretion  on  this  subject  which  not 
unfrequently  has  led  the  most  powerful  minds  into'  great  error. 
There  are  rules  founded  in  common-sense,  and  established  by  law, 
which,  when  rightfully  applied,  will  lead  to  a  correct  result.  The 
direct  and  obvious  consequences  of  a  law  are  voluntarily  assumed, 
and  constitute  no  reason  for  varying  its  construction;  and  of  as 
little  avail  are  consequences  infrequent,  remote,  or  productive  of 
little  inconvenience.  It  is  only  in  doubtful  cases,  when  the  other 
rules  of  legal  construction  fail,  and  the  consequences  are  unreason- 
able or  absurd,  that  this  kind  of  argument  is  resorted  to.  1  Black. 
Com.  61;  The  Queen  y.  Simpson  (10  Mod.  344). 

Under  the  guidance  of  the  preceding  rules  only,  let  the  conse- 
quences of  either  construction  be  contrasted.  Those  on  which  reli- 
ance had  been  placed  by  the  defendants  may  be  classed  under  the 
following  heads.  1.  If,  under  the  plaintiffs'  construction  a  stock- 
holder sell  his  stock,  and  is  compelled  to  pay  a  corporation  debt,  he 
can  obtain  no  reimbursement.  2.  If  a  suit  is  brought,  and  judgment 
is  had,  against  the  members,  the  vendor  must  contribute  to  the  pay- 
ment; a,nd  if  the  suit  is  against  the  corporation,  the  property  of  the 
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vendor  will  be  taken  and  he  will  be  remediless.  3.  The  introduc- 
tion of  a  new  member  into  the  company,  and  the  secession  of  an  old 
one,  will  constitute  a  new  class  of  members,  which  will  render 
necessary  as  many  suits  as  there  are  changes  in  the  members  of  the 
corporation. 

The  first  consequence  objected  is  without  foundation.  The 
vendor,  in  the  case  supposed,  will  have  remedy  against  the  cor- 
poration, as  well  as  against  those  members  whose  debt  has  been 
paid. 

With  regard  to  the  second,  as  both  vendor  and  vendee  must  be 
presumed  to  know  the  obligations  arising  under  the  charter,  the 
objected  consequence  will  always  be  voluntary  and  anticipated;  and, 
therefore,  is  of  no  weight.      Volenti  non  fit  injuria. 

And  in  respect  to  the  last  objection,  I  repeat,  the  consequence  is 
voluntary  and  foreseen,  and  will  seldom  arise,  if  common  prudence 
is  exercised  in  the  making,  and  common  punctuality  in  the  payment, 
of  the  corporation  contracts.  If  there  are  some  inconveniences  aris- 
ing, they  are  the  price  paid  for  the  charter,  and  the  last  objection 
seems  more  proper  from  the  mouth  of  the  creditors  than  from  the 
debtors.  They  will  be  the  principal  sufferers,  if  inconvenience  there 
is,  from  the  subdivision  of  their  demand. 

The  importance  which  it  has  been  attempted  to  give  to  the  sup- 
posed effects  and  consequences  enumerated,  to  me  appear  to  be  facti- 
tious. They  are  the  consequences  which  result  from  the  common 
law  when  applied  to  every  unincorporated  manufacturing  company ; 
and  will  equally  result  in  the  case  of  a  copartnership  for  any  com- 
mercial purpose,  if  in  their  articles  they  adopt  the  same  provi- 
sions which  the  Middletown  Manufacturing  Company  here  thought 
proper  to  do.  This  consideration  decisively  shows,  that  the  argument 
of  the  defendants  from  the  effects  and  consequences  has  no  real 
weight. 

In  the  State  of  Massachusetts,  it  has  been  found  necessary  to 
make  an  act  relative  to  manufacturing  corporations,  attended,  so 
far  as  I  have  been  able  to  learn,  with  the  same  results  which  the 
defendants  have  so  strongly  deprecated,  and  yet  the  supreme  court  of 
that  State  have  considered  the  law  as  founded  in  wisdom.  In  the 
case  of  Marcy  v.  Clark  (17  Mass.  Eep.  335),  after-  a  discussion  of  a 
preceding  statute,  it  was  said,  by  Parker,  C.  J.,  when  delivering 
the  opinion  of  the  court,  "It  was  reasonably  thought,  that  it  was 
the  credit  of  those  who  were  the  members  when  the  debt  was 
incurred  that  the  creditor  trusted.  It  was,  therefore,  provided, 
by  the  statute  of  1817,  c.  163,  that  the  bodies  and  estates  of  those 
who  were  members  at  the  time  any  debt  accrued,  as  well  as  of  those 
who  were  members  when  the  execution  issued,  should  be  liable. 
So,  that  even  a  bona  fide  transfer  of  shares  will  not  relieve  the 
member  from  any  debt  which  accrued  while  he  was  a  member  of 
the  corporation."     Thus,  by  the  respectable  Legislature  and  learned 
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judiciary  of  a  sister  State,  justice  and  public  convenience  had  been 
supposed  to  demand  a  treble  security  for  creditors,  in  the  case  of 
manufacturing  corporations;  that  is,  against  the  corporation;  the 
members- of  it,  at  the  origin  of  a  debt;  and.  the  members  existing  at 
the  enforcement  of  a  claim. 

Indeed,  the  defendants'  claim  seems  to  comprehend  a  principle  until 
now  unheard  of.  It  demands  a  construction  free  from  all  possible 
disadvantage;  insomuch  that  the  principles  of  the  common  law, 
founded,  as  they  are,  in  private  justice  and  public  convenience,  are 
too  oppressive  to  be  borne. 

With  the  supposed  inconveniences  of  the  plaintiff's  construction, 
let  the  consequences  resulting  from  that  of  the  defendants  be  con- 
trasted. A  proviso,  which,  when  construed  with  reference  to  its 
subject-matter,  is  not  of  doubtful  construction,  is  to  be  controlled 
by  effects  and  consequences ;  and  many  of  them,  if  not  imaginary,  at 
least  infrequent,  remote  or  of  little  inconvenience.  The  force  of 
law  and  of  voluntary  contract,  for  such  was  the  acceptance  of  the 
charter,  must  be  eluded;  the  equitable  demand  of  the  creditors, 
frustrated;  their  security,  if  not  wholly  annulled,  at  least  greatly 
impaired,  by  the  denial  of  a  remedy  adequate  to  their  just  claims, 
and  the  substitution  of  another,  which,  it  is  fairly  to  be  presumed, 
will  be  of  little  avail ;  and  the  proviso,  if  not  annulled,  rather  allur- 
ing the  community  to  an  unreasonable  confidence  in  a  manufacturing 
corporation,  than  furnishing  any  important  benefit. 

In  conclusion,  I  have  no-  hesitation  in  expressing  it  as  my  clear 
opinion,  that  on  the  facts  disclosed  in  this  case  the  plaintiffs  are 
entitled  to  judgment. 

Bkahstaed,  J.,  was  of  the  same  opinion. 

Chapman,  .  J. :  — 

This  case  depends  on  the  construction  which  may  be  given  to  the 
words  of  the  proviso  contained  in  the  act  of  incorporation,  which 
are  as  follows:  —  "Provided  also,  and  be  it  further  enacted,  that  the 
persons  and  property  of  the  members  of  said  corporation  shall,  at 
all  times,  be  liable  for  all  debts  due  by  said  corporation." 

The  objects  which  the  Legislature  had  in  view  in  forming  the 
incorporation  in  question,  were  evidently  two-fold:  —  1.  To  give 
such  powers  to  the  corporation  as  would  enable  the  members  to 
manage  their  concerns,  and  carry  on  their  business,  with  more 
facility,  and  more  effectually,  than  could  be  done  by  an  associa- 
tion of  individuals  unaided  by  incorporated  powers ;  and  2.  to  give 
a  security  to  such  as  should  become  creditors,  which  they  would 
not  have  against  a  mere  corporation,  liable  in  its  incorporate 
capacity  only. 

Keeping  these  two  objects  steadily  in  view,  we  shall  be  better 
able  to  ascertain  what  members  are  intended  to  be  rendered  liable 
at  all  times,  for  all  debts  due  by  said  corporation,  than  by  a  resort 
to  what  is  esteemed  a  liberal  or  strict  construction  of  the  words  made 
voi  I. — 59 
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use  of.  If  one  construction  would  go  to  defeat,  or  render  worse  than 
useless,  all  the  powers  evidently  intended  to  be  conferred  upon 
them  for  their  benefit;  and  also,  to  put  their  creditors  in  a  worse 
situation  than  they  would  be  by  a  different  one;  that  one  which 
would  be  the  most  beneficial  to  both  ought  to  be  adopted,  pro- 
vided such  construction  stands  equally  well  with  the'  words  of  the 
proviso.  , 

On  the  part  of  the  plaintiffs,  it  is  contended,  that  those  members 
who  were  such  at  the  time  of  the  accruing  of  any  debt  against  the 
company,  whether  payable  on  demand,  or  at  a  future  time,  are  jointly 
liable,  without  reference  to  the  solvency  or  insolvency  of  the  cor- 
poration; and  that  this  liability  is  not  discharged,  or  at  all  affected, 
by  ceasing  to  be  members. 

On  the  part  of  the  defendants,  it  is  contended,  that  those  only  are 
liable,  who  were  members,  when  a  legal  demand  was  made,  or  in 
other  words,  when  a  suit  was  brought  against  the  company. 

The  proviso,  it  is  admitted,  is  in  general  terms,  specifying  no 
particular  members,  nor  any  particular  debts,  making  no  distinction 
between  debts  contracted  before,  at  the  time,  or  after  they  might 
become  members. 

The  counsel  for  the  plaintiffs  have,  however,  admitted,  that  those 
members  only  were  liable  who  were  such  at  the  time  of  the  accru- 
ing of  the  debt;  thus  narrowing  down  the  inquiry  to  their  liability 
only;  making  an  admission  which  could  by  no  possibility  injure 
them,  since  their  suit  was  against  them  only.  There  are  no  words 
in  the  proviso  rendering  necessary  such  an  admission;  nor  any 
words,  even  by  implication,  which  designate  such  members  as  liable, 
rather  than  any  other. 

The  words  are  general :  —  "  The  persons  and  property.of  the  mem- 
bers shall,  at  all  times,  be  liable,  &c." 

To  have  claimed  that  the  members  liable  were  those  who  were 
neither  such  at  the  time  of  contracting  the  debt,  nor  at  the  time  the 
suit  was  brought,  seems  to  have  been,  in  the  opinion  of  the  counsel, 
to  have  taken  a  stand  that  neither  law  nor  equity  would  support. 
On  examination,  however,  I  believe  it  will  be  found  that  those 
members  who  may  happen  to  be  such  at  the  time  any  debt  is  con- 
tracted, are  under  no  superior  equitable  obligations  to  the  debts  of 
the  company.  Indeed,  if  such  a  criterion  should  be  resorted  to,  in 
order  to  ascertain  what  members  the  Legislature  intended  to  throw 
the  burden  of  paying  the  debts  on  to,  I  should  be  clearly  of  opinion, 
that  they  were  the  members  who  were  actually  such  at  the  time 
payment  of  them  was  demanded. 

In  the  first  place,  it  is  admitted,  that  the  corporate  property  is 
liable  to  be  taken  and  applied  to  the  payment  of  the  debts;  and, 
in  my  opinion,  until  this  fund  fails,  or  is  put  beyond  the  reach  of 
process,  the  members  are  liable  neither  in  their  persons  nor  private 
property.     But  even  if,  as  is  claimed,  the  creditors  have  their  elec- 
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tion,  either  to  proceed,  in  the  first  instance,  against  the  corporation 
or  the  members  of  it,  the  argument  is  not  materially  weakened ;  since 
it  is  not  claimed,  that  should  the  property  of  the  corporation  be 
taken,  and  applied  to  the  payment  of  a  debt  which  accrued  before 
either  of  the  persons  were  members,  who  were  such  at  the  time  the 
action  was  brought,  a  right  of  action  would  thereby  be  given  to  such 
corporation  to  recover  against  those  who  were  members,  at  the  time  ■ 
the  debt  accrued.  It  would  seem  extraordinary  that  the  Legisla- 
ture should,  by  this  proviso,  have  rendered  those  members,-  and 
those  only,  liable,  who  were  such  at  the  time  the  debt  was  con- 
tracted, and  yet  have  provided  no  remedy  to  enable  the  corporation 
to  reimburse  themselves,  when  their  corporate  property  is  taken  for 
the  payment  of  such  debts. 

But  further :  suppose  we  should  examine  a  little  more  particu- 
larly this  supposed  equity;  since  it  is  claimed  that  the  proviso  is 
to  receive  its  construction  from  it.  At  the  proper  season,  materials 
are  purchased,  oh.  credit,  sufficient  to  enable  the  corporation  to  carry 
on  their  concerns  for  a  longer  or  shorter  period;  suppose  a  year. 
A.,  a  member,  immediately  after  transfers  his  interest  to  B.,  who 
is  a  member  at  the  time  a  suit  is  brought  to  recover  the  price  of  such 
materials.  If  these  are  worked  up,  B.  is  entitled  to  his  share  of  the 
profit  of  them;  and  if  not,  he,  as  a  corporator,  has  an  interest  in 
them.  A.  has  no  more  interest  in  it,  than  any  other  stranger. 
Should  a  profit  be  made  B.  shares  in  it.  Should  the  manufactures  de- 
rived from  these  materials  be  sold  on  credit,  B.  has  an  interest  in  it ; 
or  should  they  be  sold  for  cash,  as  a  corporator,  he  is  entitled  to  his 
proportion.  And  yet  A.,  it  is  claimed,  is  bound  to  pay  the  debt, 
though  B.  is  much  the  most  responsible  man;  for  it  will  be  perceived, 
that  the  argument  does  not  proceed  upon  the  ground  that  either  the 
company  or  its  members  are  insolvent,  or  at  all  unable  to  pay  such 
debt.  Such  a  construction  would,  in  a  case  not  unlikely  to  happen, 
defeat  the  creditor  of  his  debt.  The  members,  who  are  such  at  the 
bringing  of  the  action,  may  all  be  responsible,  and  even  the  corpora- 
tion abundantly  solvent;  yet  the  corporation  property  may  not  be 
within  the  reach  of  the  process  of  law,  and  those  who  were  members, 
at  the  time  the  debt  was  contracted,  be  entire  bankrupts. 

To  give  a  rational  construction  to  the  proviso,  the  act  of  incor- 
poration must  be  taken  into  consideration  in  connection  with  it. 

It  is  evident,  that  the  Legislature  intended  to  create  a  permanent 
-body,  whose  property  should,  at  all  times,  be  liable  for  the  debts 
contracted  by  it.  For  this  purpose,  such  corporation  was  made 
liable  to  be  sued,  and  lest  at  any  time  this  body  should  fail  to  pay 
its  debts,  the  Legislature  rendered  liable  that  tangible  body,  which, 
at  all  times,  must  be  appended  to  it,  viz.  the  members. 

Now,  I  repeat;  the  question  is,  what  members?  It  is  evident 
that  the  act  contemplates  the  members  of  a  fluctuating  body;  one 
that  may  be  daily  and  even  hourly  changing,  though  the  corpora- 
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tion,  as  such,  is  to  remain  permanent;  but,  still,  this  tangible  body, 
though  perpetually  shifting,  must  be  equally  permanent  with  the 
corporation,  since  there  must  be  stockholders  so  long  as  there  is 
stock;  and,  of  course,  there  must  always  be  individuals  to  be  called 
upon,  in  the  case  of  a  failure  of  the  company  to  pay  their  debts. 

A  facility  is  also,  by  the  act,  given,  to  effectuate  this  change  of 
members,  by  dispensing  with  the  usual  solemnities  required  in  other 
cases.  A  mere  transfer  on  the  books  will  convey  an  interest  in 
choses  in  action,  personal  property,  and  even  real  estate.  This 
simple  mode  of  conveyance  divests  a  member  of  his  whole  interest; 
causes  him  to  cease  to  be  a  member;  and  deprives  him  of  all  right 
thereafter  to  act  or  be  heard  in  the  management  of  the  affairs  of 
the  company.  And  yet,  if  the  plaintiffs'  counsel  are  right,  he  is  to 
all  intents  and  purposes,  in  relation  to  those  creditors,  who  became 
such  while  he  was  a  member,  a  member  still,  though  not  as  to  any 
right  to  participate  in  the  profits,  but  merely  to  share  in  the  loss. 

He  becomes  bound  hand  and  foot,  and  is  left  wholly  at  the  mercy 
of  the  corporation  and  its  creditors.  In  vain  he  calls  upon  the 
creditors  to  secure  their  debts  while  corporate  property  remains  in 
abundance;  and  equally  vain  is  it  for  him  to  appeal  to  the  justice 
of  the  members  of  the  corporation.  It  is  possible  that  the  Legisla- 
ture may  have  intended  to  produce  such  a  state  of  things;  but  it 
never  ought  to  be  believed  until  they  have  expressed  such  an  inten- 
tion in  the  most  unequivocal  terms. 

In  giving  a  construction  to  "a  charter,  containing  a  proviso  ex- 
pressed in  such  general  terms,  and  where  the  intention  of  the. Legis- 
lature is  to  be  sought  for,  rather  from  the  general  object  they  had 
in  view,  than  from  the  language  they  have  used,  an  argument  ab 
inconvenienti  is  not  without  its  weight,  though  not  admissible  where 
the  intention  is  clear. 

It  certainly  could  not  have  been  the  intention  of  the  Legislature, 
by  this  proviso,  so  to  shackle  and  embarrass  the  corporation  as  to 
render  their  charter  worse  than  useless;  and  equally  certain  is  it. that 
they  intended  some  advantages  to  the  creditors,  which  they  would 
not  have  had  without  the  proviso. 

I  think  a  very  slight  examination  will  evince,  that  if  the  construc- 
tion contended  for  by  the  plaintiffs'  counsel  should  be  adopted,  the 
charter,  which  was  intended  to  give  the  members  some  advantages 
over  a  private  association,  would  be  "their  bane"  without  "an  anti- 
dote." An  establishment  of  this  sort  does  its  business,  in  part  at 
least,  on  credit;  and  as  by  the  charter  the  members,  as  well  as  the 
company,  were  made  liable  to  be  sued  for  the  debts  of  the  company, 
this  was  in  the  contemplation  of  the  Legislature  when  the  act  was 
passed. 

Was  it  the  intention  of  the  Legislature  that  a  man  should  be  "  in 
jeopardy  all  his  lifetime "  if  he  should  purchase  a  single  share  in 
the  stock  of  this  company?    It  is  not  unreasonable  that  he  should 
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be  liable  while  a  member  of  the  company;  for  then  he  has  a  control, 
in  proportion  to  his  interest,  over  their  funds.  He  can  point  out  to 
creditors  corporate  property,  if  any  exists;  or  if  he  is  compelled 
to  pay  the  debts  of  the  company,  the  law  furnishes  him  a  remedy 
either  against  the  corporation,  or  his  co-members.  Not  so  with  the 
member  who  has  sold  out.  His  power,  as  well  as  his  relation  with 
the  corporation,  has  ceased;  and  nothing  remains  for  him  but  to  pay 
the  debts  contracted  wholly  for  the  benefit  of  others. 

When  a  person  becomes  a  member  of  a  private  association,  he  has 
a  right  to  abandon  it  when  he  chooses ;  and  what  is  of  the  highest 
importance,  he  has  a  right  to  apply  the  funds  to  the  payment  of  its 
debts;  and  if  he  is  compelled  to  pay  them  out  of  his  own,  he  can 
call  upon  his  copartners  to  contribute. 

As  the  plaintiffs'  counsel  have  throughout  relied  on  the  analogy 
supposed  to  exist  between  the  corporation  in  question  and  a  volun- 
tary association,  and  as  it  is  the  basis  of  almost  all  their  reason- 
ing, they  have  a  right  to  require,  that  their  arguments  derived, 
from  this  source  should  be  well  considered,  and  if  found  incor- 
rect, fairly  refuted.  It  shall,  therefore,  be  my  business  to  show 
that  no  such  analogy  exists  as  will  at  all  warrant  the  conclusions 
they  have  drawn. 

1.  The  one  is  created  by  act  of  law;  the  other  by  act  of  the 
parties. 

2.  The  rules,  by  which  the  one  is  governed;  the  amount  of  their 
capital;  the  mode  of  doing  business;  the  kind  and  extent  of  it;  the 
mode  of  transfer;  in  short,  all  their  proceedings,  are  regulated  by 
the  charter,  and  by  that  every  thing  is  put  beyond  the  control  of 
the  members.  The  duration  of  its  existence  is  without  limitation. 
The  members  may,  indeed,  change ;  but  the  identical  body  remains, 
with  the  same  powers,  subject  to  the  same  rules,  and  incapable  of 
the  slightest  alteration,  without  the  aid  of  that  power  which  gave 
it  existence.  The  members  may  vote  in  the  appointment  of  their 
agents;    and  here,  as  such,  their  agency  ends. 

I  have  already  observed  that  a  voluntary  association  depends  on 
the  act  of  the  parties.  So  do  all  their  proceedings  in  relation  to  the 
kind  of  business  and  mode  of  doing  it.  They  may  daily  change  and 
alter  these,  acccording  to  their  free  will  and  pleasure;  and  when 
they  choose,  may  put  an  end  to  their  existence  as  a  company.  Each 
of  the  copartners  may  dispose  of  the  whole  of  the  partnership  prop- 
erty; may  bind  all,  by  a  contract,  in  every  thing  relating  to  their 
business;  and  may  put  an  end  to  the  copartnership  even  against  the 
will  of  the  copartners.  The  death  of  one,  or  the  going  out  of  one, 
and  the  coming  in  of  another,  will  have  the  same  effect.  Who  ever 
can  discern,  in  this  view  of  the  case,  such  an  analogy  as  will  warrant 
a  decision  founded  on  it,  must  see  with  other  than  legal  eyes. 

But  it  is  said,  if  one  partner  sells  out  to  a  stranger  who  is  admitted 
as  a  member  of  the  firm,  that  notwithstanding  such  sale  he  is  liable 
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to  all  the  debts  then  due  and  owing  from  the  copartnership.  This 
is  true ;  and  this  being  admitted,  it  is  coniidently  asked,  why  should 
not  a  corporator  who  has  transferred  his  interest  be  in  a  like  situa- 
tion?   I  think  that  several  decisive  reasons  may  be  given. 

The  copartnership,  by  the  very  act,  is  dissolved.-  But  in  the  very 
case,  the  corporation  remains  entire;  and  the  corporate  property, 
thus  transferred,  is  liable  to  be  taken  on  any  execution,  in  favor  of 
the  creditors  of  the  corporation. 

Is  it  so,  with  respect  to  the  share  of  the  copartner  who  sells  out, 
to  one  who  becomes  afterwards  a  copartner?  Certainly  not.  The 
copartner  thus  selling  out  remains  liable,  in  his  person  and  prop- 
erty; but  the  copartner  who  comes  in  is  liable  neither  in  his  person 
nor  property.  The  funds  of  the  copartnership,  so  far  as  they  be- 
longed to  the  partner  selling  out  (if  done  bona  fide),  become,  at  once, 
exonerated  from  all  liability  to  be  taken  to  satisfy  the  debts  of  the 
firm.  The  new  partner  retains,  beyond  all  question,  all  the  prop- 
erty he  acquired  by  the  purchase,  and  the  vendor  remains  liable  to 
all  the  debts  of  the  copartnership.  Really,  could  any  thing  be  more 
unlike  than  the  corporation  in  question  and  a  voluntary  association? 
In  scarce  a  single  point  is  there  the  least  resemblance. 

It  may  be  amusing,  and  perhaps  useful,  to  inquire  into  the  conse- 
quences which  would  necessarily  result  from  adopting  the  construc- 
tion contended  for  by  the  plaintiffs'  counsel;  I  mean,  in  respect  to 
the  creditors  themselves. 

An  establishment  of  this  kind  must,  by  their  agents,  be  contin- 
ually engaged  in  purchasing  the  raw  materials  employing  workmen 
to  manufacture  them  into  fabrics,  which  must  be  sold,  to  meet  the 
expenditures  of  the  corporation.  In  the  mean  time  the  stock  is  in 
market.  It  is  daily,  and  even  hourly,  bought  and  sold.  What  pur- 
chaser of  a  single  share  could  imagine  that  he  should  be  liable  to 
pay  all  the  debts  contracted  by  the  corporation  while  he  might 
remain  a  member? 

But  in  respect  to  the  creditors  themselves ;  some  persons  may  be 
employed  by  the  month,  some  by  the  day;  materials  are  to  be  deliv- 
ered by  parts;  payment  to  be  made  at  different  periods.  Now,  in 
case  of  the  insolvency  of  the  corporation,  to  whom  are  these  various 
creditors  to  look  for  payment?  To  those  who  were  members  at  the 
time  their  debt  accrued,  say  the  plaintiffs.  Who  these  a.re,  may  be 
partially  ascertained  from  inspecting  the  books  of  the  company;  but 
to  arrive  at  certainty  on  the  subject,  the  time  of  day  must  be  deter- 
mined. Should  the  day-laborer  include  one  in  his  suit  who  had 
transferred  his  interest  before  his  day's  work  was  completed,  it 
would  be  fatal  to  him,  or  should  he  omit  one,  his  suit  must  abate. 
Add  to  this,  that  instead  of  recovering  his  demand  by  a  single  suit, 
the  suits  must  be  as  numerous  as  the  transfers  which  have  been 
made  during  the  time  of  his  employment.  In  short,  there  is  no 
end  to  the  difficulties  and  embarrassments  which  must  attend  any 
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attempt  to  chain  so  fluctuating  a  body,  as  the  members  must  be,  to 
one  so  fixed  and  permanent  as  a  corporation. 

One  objection  still  remains  to  be  encountered,  viz.  That  if  a  mem- 
ber, by  transferring  his  interest,  exonerates  himself  from  all  per- 
sonal liability,  then  the  members  may,  at  any  time  (in  case  the 
corporation  becomes  insolvent),  defeat  the  claims  of  creditors,  by 
transferring  their  interests  to  bankrupts. 

Were  this  true,  the  argument  derived  from  it  would  be  indeed 
formidable.  But  no  principle  is  better  settled,  than  that  a  convey- 
ance made  with  an  intention  to  defeat  a  creditor  is  void.  If  then, 
the  members  dispose  of  their  interest  with  such  intentions,  the 
creditors  may  treat  them  as  members;  and  of  course,  they  will 
remain  liable,  to  the  same  extent  that  they  would  have  been,  had 
they  made  no  such  conveyance.  Vide  Marcy  v.  Clarh  (17  Mass. 
Eep.  330). 

It  was  not  to  be  expected  that  any  cases  would  have  been  cited  from 
the  English  books.  None  at  all  bearing  upon  the  question  can  be 
found.  No  such  being  as  the  one  under  consideration  ever  existed 
there.  This  is  a  creature  of  our  own  manufacture,  and  must  be 
governed  by  rules  prescribed  for  it. 

We  have,  however,  in  this  State,  certain  corporations,  which  in 
my  judgment  bear  some  analogy  to  this;  I  mean  towns,  societies, 
etc.  The  creditors  of  a  town  may,  on  execution,  take  the  property 
of  any  inhabitant  (while  such),  whether  the  debt  accrued  during  the 
time  he  might  have  been  an  inhabitant,  or  not.  But  the  moment 
he  ceases  (by  removal),  to  be  an  inhabitant,  his  liability  ceases. 
In  my  view  of  the  subject,  the  Legislature  intended  to  form  a  cor- 
poration, in  the  present  case,  at  least  analogous  to  these.  And  what 
is  the  objection  to  this  construction?  The  members  may  sell  out 
to  bankrupts;  but  if  this  is  done  fraudulently,  as  I  have  already 
observed,  the  stockholders  are  still  liable.  The  great  object  which 
the  Legislature  had  in  view  was,  to  have  at  all  times  a  real  body 
attached  to  the  ideal  one,  which  should  be  answerable  for  its  debts. 
That  this  body  should  be  a  changeable  one  was  contemplated 
by  the  act,  as  express  provision  is  made  for  it;  nor  is  it  to  be  be- 
lieved, that  it  was  intended  that  no  member  could  safely  sell  out, 
unless  he  should  take  a  bond  from  the  vendee  to  indemnify  him  from 
all  the  debts  due  and  owing  from  the  company.  The  creditor  does 
not  give  credit  to  the  stockholders,  as  such.  They  may  be  hourly 
changing.  They  in  no  sense  of  the  word  are  debtors.  Like  the 
inhabitants  of  towns,  they  may  be  compelled  to  pay,  while  they 
remain  members,  not  as  debtors,  but  as  guarantees.  The  corpora- 
tion is  the  real  debtor ;  and  the  members,  while  such,  its  surety. 

A  single  case  only,  bearing  directly  on  the  point  in  question,  has 
been  cited,  which,  if  considered  as  an  authority,  is  decisive  of  this 
case.     Bond  v.  Appleton  (8  Mass.  Eep.  472). 
In  that  case,    "the  original  stockholders,  their  successors   and 
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assignees,  were  made  jointly  and  severally  liable,  etc. ; "  but  the 
court  added,  by  construction,  being  such  when  a  suit  is  brought; 
so  entirely  convinced  were  they,  that  the  Legislature,  though  their 
words  seem  hardly  open  to  construction,  never  could  intend  to  create 
such  a  legal  absurdity  as  such  a  corporation  would  be. 

I  am  therefore  of  opinion  that  judgment  be  entered  up  for   the 
defendants, 

Peters  and  Bristol,  JJ.,  were  oE  the  same  opinion. 

Judgment  to  be  rendered  for  the  defendants. 


CHESLEY  V.  PIEECE. 
(32  N.  H.  388.     1855.) 

Eastman,  J . :  — 

The  act  of  incorporating  the  Contoocook  Valley  Railroad  was 
passed  June  24,  1848,  and  the  grantees  were  made  a  corporation 
"with  all  the  rights  and  privileges,  liabilities  and  duties,  by  the 
laws  of  this  Stabe  incident  to  railroad  corporations." 

By  the  Revised  Statutes,  chap.  146,  §  1,  it  is  provided  that  the 
stockholders  of  incorporated  companies,  thereafter  incorporated, 
having  for  their  object  a  dividend  of  profits,  and  the  stockholders 
of  corporations  then  existing  whose  charters  were  subject  to  amend- 
ment or  repeal,  "shall  be  personally  holden  to  pay  the  debts  and 
civil  liabilities  of  such  company  hereafter  contracted  or  incurred, 
in  the  same  manner  and  to  the  same  extent  as  though  the  stock  were 
owned  and  the  business  transacted  by  the  stockholders  as  unincor- 
porated copartners;"  subject,  however,  to  exceptions  and  modifica- 
tions thereinafter  provided  for. 

The  exceptions  and  modifications  spoken  of  require  a  previous 
demand  to  be  made  upon  the  company  before  suit  against  a  stock- 
holder, and  the  mode  of  proceeding  is  particularly  set  forth.  There 
is  no  limitation,  however,  to  the  general  liability  of  the  stockhold- 
ers to  pay  all  the  debts  of  the  corporation,  as  set  forth  in  the  first 
section,  if  the  proper  steps  are  taken  to  charge  them. 

This  first  section  of  chap.  146,  Revised  Statutes,  was  in  terms 
repealed  by  the  Act  of  July  8,  1846,  and  also  such  other  parts  of  the 
statutes  then  in  force  as  might  be  inconsistent  with  that  act.  Chap. 
321,  Pamphlet  Laws.  And  instead  of  this  section  the  general  pro- 
vision was  made,  as  follows:  "All  corporations,  having  for  their 
object  a  dividend  of  profits  among  their  stockholders,  hereafter  in- 
corporated, or  whose  charters  are  subject  by  law  to  alteration, 
amendment,  or  repeal,  shall  be  governed  by  the  provisions  and  sub- 
ject to  the  liabilities  in  this  act  contained;  and  the  stockholders 
and  officers   thereof  shall  be  personally  liable  for  the  debts  and 
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civil  liabilities  of  such  corporations,  in  the  following  cases  and  not 
otherwise : 

"1.  They  shall  jointly  and  severally  be  liable  for  all  debts  and 
contracts  of  such  corporations  until  the  whole  amount  of  the  capital, 
fixed  and  limited  by  such  corporation,  shall  have  been  paid  in,  and 
a  certificate  thereof  shall  have  been  made  and  recorded  by  the  clerk 
of  the  town  where  such  corporation  has  its  place  of  business,  or  is 
situated." 

Several  other  instances  are  also  enumerated  in  which  it  is  declared 
that  they  shall  be  liable;  such  as  a  reduction  of  the  capital  stock 
before  the  debts  are  paid;  but  they  need  not  be  stated,  as  they  do 
not  affect  this  case. 

By  the  Revised  Statutes,  chap.  146,  §  6,  it  is  provided  that  every 
such  company  shall,  within  five  days  from  the  time  of  its  being 
organized  for  the  transaction  of  business,  cause  to  be  delivered  to 
the  town  clerk  of  the  town  in  which  the  company  has  its  principal 
place  of  business,  a  list  of  the  stockholders,  and  the  shares  owned 
by  each;'  and  the  7th  section  of  the  same  chapter  provides  that  from 
and  after  the  time  in  which  such  list  is  required  to  be  so  left,  no 
transfer  of  stock  by  any  stockholder  shall  exonerate  him  from  h;s 
personal  responsibility  "  for  the  debts  and  liabilities  of  the  company 
afterwards  contracted  or  incurred,  unless  the  same  be  in  writing, 
and  recorded  in  the  office  of  the  town  clerk  of  the  town  in  which 
such  principal  place  of  business  is  located." 

These  two  sections  of  the  Revised  Statutes  were  repealed  by  the 
Act  of  July  10,  1846,  (Pamphlet  Laws,  chap.  322);  and  instead 
thereof  the  provision,  among  others,  was  made,  that  the  list  of  the 
stockholders  should  be  filed  with  the  town  clerk  in  sixty  days  after 
the  organization  of  the  company  and  its  preparation  to  transact  busi- 
ness. It  was  also  further  provided,  in  the  second  section  of  the  act, 
that  any  person  whose  name  was  on  the  list  should  be  deemed  to  be 
a  stockholder,  until  his  name  was  stricken  from  the  list;  "provided, 
that  any  stockholder  in  any  such  corporation  who  shall  sell  and  as- 
sign all  his  stock  in  the  same,  may  immediately  notify  such  town 
clerk  in  writing  of  the  time  when  he  sold  and  assigned  such  stock,  and 
the  names  and  places  of  residence  of  the  persons  to  whom  he  sold; 
and  in  all  such  cases  the  stockholder  so  selling  his  stock  shall  be  ex- 
onerated from  all  debts  and  liabilities  of  said  corporation  contracted 
after  such  sale  and  notice;  and  the  persons  purchasing  such  stock 
shall  be  liable  for  such  debts  and  liabilities,  contracted  after  such 
purchase  and  notice,  in  the  same  way  and  manner  as  the  person 
selling  such  stock  would  have  been  if  he  had  not  sold." 

Now,  waiving  the  question  whether  assumpsit  is  the  proper  form 
of  action  to  be  brought  on  an  instrument  like  the  one  in  suit,  and 
whether  the  company  had  the  right  to  issue  bonds  or  obligations  in 
the  manner  in  which  this  was  issued  (in  regard  to  both  of  which 
questions  we  express  no  opinion) ;  and  admitting  that  the  evidence 


938  CHESLEY  V.   PIERCE.  [CHAP.  XVIII.' 

■was  competent  to  show  the  defendants  to  be  stockholders  at  the  time 
this  action  was  commenced,  still,  a  very  important  question  arises, 
whebher  under  the  provisions  of  the  statutes  cited,  the  defendants 
can  be  charged? 

This  obligation  was  issued  on  the  3d  day  of  May,  1849,  and  the 
plaintiff  became  the  holder  of  it  prior  t6  1850.  The  defendants, 
however,  were  neither  of  them  stockholders  before  the  30th  of  April, 
1850.  Admitting  that  the  defendant  Pierce  made  a  payment  towards 
his  shares  as  early  as  January,  1849,  still  the  payments  were  not  all 
made  till  April,  1850,  and  his  certificate  for  stock  was  not  issued  till 
then.  Sawyer  made  no  payment  till  March  9,  1850,  and  his  certifi- 
cate was  issued  January  3,   1851. 

We  do  not  intend  to  say  that  a  person  may  not  be  a  stockholder 
in  a  corporation  without  having  in  his  possession  a  certificate  of  his 
shares.  If  by  his  acts  or  words  he  makes  what  may  amount  to  a 
proposition  to  become  a  stockholder,  and  pays  for  his  stock,  and  the 
corporation  accepts  the  money,  such  acts,  independent  of  any  provi- 
sion in  the  charter  upon  the  subject,  might  be  sufB-cient  for  a  jury  to 
find  a  contract  for  membership  between  the  individual  and  the  cor- 
poration, by  which  he  would  become  a  stockholder  without  any 
formal  vote  of  the  corporation  to  that  effect,  and  without  any  issuing 
of  a  certificate  for  shares.  Or  if  he  should  subscribe  for  stock,  and 
the  corporation  should  by  vote  accept  him  as  a  member,  this  might 
be  sufGLcient,  without  payment  for  the  shares.  Chester  Glass  Co.  v. 
Dewey  (16  Mass.  94).  But  here  certificates  were  issued;  to  Pierce 
on  the  30th  of  April,  1850,  —  on  the  day  on  which  the  last  payment 
was  made;  and  to  Sawyer  on  the  3d  day  of  January,  1851.  It  can- 
not be  said  that  they  were  stockholders  before  those  dates,  for  the 
evidence  is  that  the  payments  for  the  stock  were  not  all  made  till 
the  day  on  which  the  certificates  were  issued;  and  there  is  nothing 
having  a  tendency  to  show  them  stockholders  till  that  time.  There 
was  no  action  of  the  corporation  accepting  them  as  stockholders. 
They  may  have  been  subscribers  for  shares,  but  their  shares  were 
not  paid  for,  and  the  corporation  had  not  accepted  the  defendants  as 
stockholders  until  the  certificates  were  issued.  And  we  do  not 
understand  that  the  plaintiff  makes  any  particular  question  upon 
this  point. 

This  distinct  question,  then,  is  presented:  Can  the  defendants  be 
charged  for  a  debt  incurred  before  they  became  stockholders,  not- 
withstanding they  may  have  been  stockholders  at  the  time  the  suit 
was  brought?  This  question  has  been  considered  upon  statutory 
provisions  somewhat  similar  to  ours  in  several  of  the  States. 

The  general  statute  of  Massachusetts  upon  manufacturing  corpora- 
tions contains  a- section  substantially  the  same  as  the  first  section  of 
our  Act  of  July  8,  1846.  And  the  Supreme  Court  of  that  State,  in 
the  case  of  Curtis  v.  Harlow  (12  Met.  3),  have  decided  that  the  pro- 
visions of  the  section  extend  to  those  who  are  members  when  the 
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liability  of  the  company  is  sought  to  be  enforced,  and  is  not  confined 
to  those  who  were  members  when  the  debts  were  contracted. 

This  decision  is  placed  upon  the  ground  that  such  is  the  meaning 
of  the  language  of  the  statute.  Dewey,  J.,  who  delivered  the  opin- 
ion, says,  that  the  language  of  the  statute  necessarily  embraces  all 
persons  who  are  members  at  the  time  when  the  liability  is  to  be  en- 
forced; that  those  who  became  stockholders  after  the  date  of  th^ 
contract  are  as  fully  members  of  the  company  as  the  earlier  associ- 
ates ;  that  the  term  "  members "  must  be  held  to  include  all  the 
actual  stockholders,  and  that  with  their  membership  they  take  all 
the  benefits  and  the  responsibilities  which  attach  to  that  relation. 
Whether  those  who  are  stockholders  at  the  time  the  debt  is  con- 
tracted, but  cease  to  be  members  before  the  commencement  of  the 
suit,  are  liable,  is  not  decided  by  that  case.  In  regard  to  that 
the  court  express  no  opinion,  but  say  it  may  be  that  both  are 
liable. 

The  language  of  the  Massachusetts  statute  is  somewhat  stronger 
than  ours;  the  phraseology  is,  "all  the  members"  of  every  manufac- 
turing company  shall  be  liable,  etc. ;  and  from  an  examination  of 
their  statute  we  do  not  find  any  provision  like  that  contained  in  the 
second  section  of  our  Act  of  July  10,  1846  (above  cited),  providing 
that  a  stockholder  who  shall  sell  his  shares  and  notify  the  town 
clerk  having  the  list  shall  be  exonerated  from  all  debts  contracted 
after  such  sale  and  notice,  and  that  the  purchaser  shall  be  liable 
for  the  debts  contracted  after  such  purchase. 

In  Connecticut  the  court  have  been  divided  upon  the  question;  a 
majority,  however,  deciding  the  point  in  the  same  way  as  in  Curtis 
V.  Harlow,  in  Massachusetts.  See  Sovthmayd  v.  Russ  (3  Conn.  54) ; 
Middletown  Bank  v.  Magill  (5  Conn.  28) ;  Deming  v.  Bull  (10  Id. 
409). 

In  Kew  York,  where  the  provision  of  the  act  was,  that  "  the  stock- 
holders of  said  corporation  shall  be  jointly  and  severally  personally 
liable  for  the  payment  of  all  debts  or  demands  contracted  by  the 
said  corporation,"  etc.,  the  Supreme  Court,  in  the  case  of  Moss  v. 
Oakley  (2  Hill,  265),  held  that  the  suit  could  be  brought  only  against 
such  as  were  stockholders  when  the  debt  was  contracted,  and  not 
those  who  become  so  afterwards. 

In  delivering  the  opinion  of  the  court,  Bronson,  J.,  says  that  the 
statute  is  capable  of  either  construction  without  doing  any  violence 
to  the  language,  but  he  thinks  that  the  construction  given  by  the 
court  will  best  answer  the  end  which  the  Legislature  had  in  view. 

The  phraseology  of  this  statute  is  almost  identical  with  ours;  the 
words,  "  jointly  and  severally, "  however,  being  introduced  into  the 
New  York  statute,  which  are  not  embraced  in  ours. 

This  same  statute  was  afterwards  considered  in  the  Court  of  Errors 
of  New  York,  in  the  case  of  MoCullough  v.  Moss  (5  Hill,  567).  Sev- 
eral opinions  were  delivered  by  honorable  senators,  but  they  were 
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not  agreed  in  the  construction  to  be  put  upon  the  statute.  Some 
held  that  it  applied  to  those  only  who  were  members  when  the  suit 
was  commenced,  while  others  advanced  the  same  views  as  those  en- 
tertained by  the  Supreme  Court  in  the  case  of  Moss  v.  Oakley. 
There  were  other  points  in  the  case,  and  the  decision  did  not  turn 
upon  this  point  alone. 

In  Allen  v.  Sewall  (2  Wendell,  327),  the  words  of  the  statute  were 
that  "the  members  of  the  company  shall  be  liable  individually," 
and  Savage,  C.  J.,  said,  "It  was  the  intention  of  the  Legislature  to 
put  the  defendants  [the  stockholders]  upon  the  same  footing  as  to 
the  liability  as  if  they  had  not  been  incorporated.  Individual  lia- 
bility in  the  act  must  be  understood  in  contradistinction  to  corporate 
liability;  and  the  defendants  must,  therefore,  be  held  responsible 
to  the  same  extent,  and  in  the  same  manner,  as  if  there  was  no  act 
of  incorporation." 

These  are  the  only  cases  that  we  have  met  with  that  bear  upon  the 
point,  and  it  will  be  seen  that,  so  far  as  they  go,  the  question  is  not 
settled.  We  are,  therefore,  brought  to  give  such  construction  to  the 
statute,  independent  of  authority,  as  we  think  the  Legislature  in- 
tended and  the  language  of  the  act  requires. 

It  will  be  observed  that  the  first  section  of  the  Revised  Statutes, 
which  we  have  quoted,  made  the  stockholders  personally  liable  "  in 
the  same  manner,  and  to  the  same  extent,  as  though  the  stock  were 
owned  and  the  business  transacted  by  the  stockholders  as  unincor- 
porated copartners."  Such  is  the  language  of  the  statute;  that  is, 
their  liabilities  were  to  be  precisely  the  same  as  though  the  business 
were  carried  on  by  a  partnership  instead  of  a  corporation ;  subject, 
of  course,  to  the  other  provisions  of  the  act,  that  the  creditors 
should  demand  payment  of  the  corporation  before  suit  against  the 
individual  stockholders.  Standing,  then,  under  that  statute  in  the 
position  of  partners,  stockholders  would  be  liable  for  the  payment  of 
such  debts  and  such  only  as  should  be  contracted  while  members  of 
the  corporation.  Such  is  the  general  rule  in  regard  to  partner- 
ships. A  person  is  not  individually  liable  for  the  debts  of  a  firm 
contracted  before  he  becomes  a  member  of  it,  nor  for  those  con- 
tracted after  he  leaves  it,  unless  there  be  some  agreement  to  that 
effect  when  he  unites  with  or  leaves  the  partnership.  We  state  this 
as  the  general  principle,  and  do  not  of  course  allude  to  the  particu- 
lar powers  of  partners  in  settling  the  affairs  of  a  partnership  after 
dissolution. 

We  entertain  no  doubt  that  under  the  Eevised  Statutes  stockhold- 
ers could  be  made  liable  in  their  individual  capacity  only  as  copart- 
ners ;  that  consequently  they  would  be  liable  for  those  debts  only 
which  were  contracted  while  members  of  the  corporation;  and  that 
were  we  to  decide  this  suit  under  that  statute,  judgment  would  have 
to  be  entered  for  the  defendants. 

The  question  then  arises,  did  the  Act  of  July  8,  1846,  change  the 
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law  in  this  respect?  Was  it  the  intention  of  the  Legislature  at  that 
time  to  make  the  personal  liability  of  stockholders  greater  than  that 
of  copartners,  and  greater  than  it  had  been  theretofore?  We  think 
not;  and  the  whole  scope  of  the  act  appears  to  us  to  show  clearly 
thab  the  intention  was  to  limit  instead  of  extending  that  liability. 
Hence  the  repeal  of  the  action  fixing  the  general  liability,  and  the 
enactment  of  the  provisions  particularizing  the  defaults  which  should 
make  the  stockholders  personally  liable;  one  of  which  appears  in 
this  case,  viz. :  that  the  debt  was  contracted  before  all  the  stock 
was  paid  in. 

It  is  true,  that  the  Act  of  1846  does  not  in  terms  specify  the  man- 
ner and  extent  of  the  liability,  as  is  done  by  the  Revised  Statutes ; 
but  it  is  also  true  that  there  is  nothing  in  the  language  of  the  act 
requiring  a  construction  that  shall  impose  a  greater  liability  than 
that  which  attaches  to  partners.  The  language  of  the  section  is, 
that  "the  stockholders  and  officers  shall  be  personally  liable  for  the 
debts  and  civil  liabilities  of  the  corporation."  Stockholders  are 
spoken  of  in  connection  with  the  contracting  of  the  debts ;  and  such 
as  were  then  stockholders,  when  the  debts  were  contracted,  would 
seem  to  be  those  intended,  and  not  those  who  might  become  mem- 
bers afterwards.  At  all  events  there  is  nothing  in  the  phraseology 
requiring  a  different  construction. 

And  this  construction  is,  we  think,  the  one  best  calculated  to  do 
justice  between  the  parties.  He  who  purchases  stock  and  comes 
into  a  corporation  after  it  has  been  engaged  in  business,  may  often 
be  deceived  in  relation  to  the  number  and  magnitude  of  its  debts, 
but  while  he  is  a  stockholder  he  can  know  something  about  the  ex- 
tent of  the  obligations  contracted  by  the  company,  and  is  not  wholly 
without  the  means  of  exerting  an  influence  over  those  who  manage 
its  concerns.  And,  as  to  those  who  deal  with  the  corporation,  they 
bestow  their  labor  or  part  with  their  money  or  property  on  the  credit 
of  the  corporation,  and  those  who  are  known  to  be  stockholders  and 
so  far  as  the  responsibility  of  the  stockholders  is  to  be  considered, 
it  might  oftentimes  be  ruinous  to  a  creditor  to  turn  him  over  to  per- 
sons with  whom  he  did  not  deal,  and  who  may  have  come  into  the 
corporation  at  a  subsequent  period;  they  may  be  much  less  able  to 
respond  to  creditors  than  were  those  who  owned  the  stock  at  the 
time  the  debt  was  contracted.     Moss  v.    Oakley  (2  Hill,  270). 

The  stockholders  are  made  guarantors  for  the  payment  of  the 
debts  of  the  corporation ;  not  guarantors  in  the  technical  sense  of 
the  term,  but  they  are  liable  in  the  cases  stated  in  the  act,  when  the 
corporation  shall  fail  to  make  the  payments.  And  what  principle 
can  be  more  just  or  equitable  than  that  which  makes  a  stockholder 
liable  for  those  debts,  and  those  only,  which  are  contracted  while  he 
is  a  member  of  the  association,  participating  in  its  business  and 
transactions,  and  sharing  in  its  advantages  and  profits?  And  why 
should   he  be  liable  for  debts  contracted  before  he  has  become  a 
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member,  when  he  had  no  connection  with  the  company,  or  for  those 
incurred  after  he  has  parted  with  his  stock  and  hoi^estly  left  the 
association?  We  think  that  the  justice  of  the  matter  requires  that 
his  liability  should  be  co-extensive  with  his  membership;  that  so 
long  as  he  is  a  stockholder  he  should  be  liable  for  the  debts  then 
contracted,  and  not  for  those  incurred  either  before  he  joined  the 
company  or  after  he  left  it;  and  that  such  was  the  intention  of  the 
Legislature  that  passed  the  act,  and  the  proper  construction  to  be 
put  upon  it. 

And  we  are  confirmed  in  the  opinion  that  such  was  the  intention 
of  the  Legislature,  by  recurring  to  the  Act  of  July,  10,  1846,  a  por- 
tion of  which  we  have  quoted,  which  provides  that  upon  a  sale  of 
stock  and  notice  to  the  town  clerk  where  the  list  is  filed,  the  stock- 
holder so  selling  his  stock  shall  be  exonerated  from  all  debts  and 
liabilities  of  the  corporation  contracted  after  such  sale  and  notice; 
and  that  the  purchaser  shall  be  liable  for  such  debts  as  may  be  con- 
tracted after  such  purchase. 

This  act  would  seem  to  indicate  quite  clearly  the  intention  of  the 
Legislature  to  place  the  stockholders  in  this  respect  on  the  ground 
of  partners. 

This  list,  which  is  filed  with  the  town  clerk,  is  for  the  benefit  of 
those  who  deal  with  the  company.  They  may  resort  to  it  to  see 
who  are  the  stockholders,  that  they  may  the  better  know  whether  to 
trust  the  corporation  or  not;  and  it  is  the  names  that  they  find  there 
to  which  they  give  credit,  and  not  those  that  may  have  been  there  a 
year  before,  or  may  be  there  a  year  after. 

And  by  the  express  terms  of  the  act,  also,  it  is  those  whose  names 
are  then  there  who  are  liable  for  debts  then  contracted,  and  not  for 
debts  contracted  thereafter;  and  those  who  subsequently  become 
members  are  not  liable  for  the  debts  previously  contracted. 

As  the  decision  of  this  point  in  the  ease  goes  to  the  foundation 
of  the  plaintiff's  right  of  recovery,  we  have  found  it  unnecessary  to 
examine  the  other  questions. 

According  to  the  agreement  of  the  parties,  as  expressed,  in  the 
order  of  transfer,  there  must  be 

Judgment  for  the  defendants. 


In  re  JOINT  STOCK  DISCOUNT   COMPANY. 

MANN'S   CASE. 

[L.  R.  3  Ch.  App.  459  n.     1867.) 

In  May,  1865,  200  shares  in  the  above-named  company  were,  by 
the  directions  of  Parkinson,  a  stockbroker  of  Halifax,  to  whom  they 
belonged,  transferred  to  and  registered  in  the  name  of  Mann,  to 
secure  an  advance  to  Parkinson. 
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Parkinson  repaid  the  advance  in  August,  1865;  and  by  his  direc- 
tion the  shares  were  transferred  by  Mann  to  one  Simms,  a  nominee 
of  Parkinson,  and  a  clerk  of  his  London  agent.  The  8th  clause  of 
the  company's  articles  of  association  provided  that  the  instrument 
of  transfer  of  any  share  in  the  company  should  be  execubed  both 
by  the  transferor  and  the  transferee,  and  the  transferor  should  be 
deemed  to  remain  the  proprietor  of  such  share  until  the  name  of 
the  transferee  was  entered  in  the  register  book  in  respect  thereof. 
The  9th  clause  contained  a  form  of  transfer,  and  the  10th  clause 
provided  that  the  company  might  decline  to  register  any  transfer  of 
shares  made  by  any  member  who  was  indebted  to  the  company,  or 
in  cases  where  the  directors  considered  the  transferee  to  be  an  irre- 
sponsible person,  or  that  the  transfer  was  made  for  purposes  not 
conducive  to  the  interests  of  the  company. 

The  deed  of  transfer  was  duly  executed  by  Simms,  the  transferee, 
as  well  as  by  Mann,  the  transferor,  and  the  transfer  was  accepted 
by  the  company,  and  duly  registered  in  their  books.  Sjmms,  how- 
ever, was  then  an  infant  of  the  age  of  eighteen,  but  this  fact  was 
not  known  either  by  Mann  or  the  company.  Simms  afterwards 
transferred  180  of  these  shares  to  other  persons,  and  when  the  com- 
pany was  ordered  to  be  wound  up,  in  March,  1866,  the  remaining 
twenty  shares  were  still  standing  in  his  name.  The  official  liquida- 
tor placed  Simms  on  the  list  of  contributories  in  respect  of  these 
shares,  but  Simms  having  proved  his  infancy  at  the  time  of  the 
transfer  to  him,  the  Master  of  the  Rolls,  on  a  summons  taken  out  by 
the  liquidator,  and  adjourned  into  Court,  ordered  that  the  register 
of  shareholders  should  be  amended  by  striking  out  the  name  of 
Simms,  and  placing  that  of  Mann  thereon,  and  that  Mann's  name 
should  be  placed  on  the  list  of  contributories  in  respect  of  the 
twenty  shares. 

From  this  order  Mann  now  appealed. 

It  appeared  that  Mann  had  no  notice  of  any  claim  upon  him  until 
the  16th  of  February,  1867,  and  that  Parkinson  had  become  bank- 
rupt and  absconded. 

Mr.  Cotton,  Q.  C,  and  Mr.  W.  F.  Eobinson,  for  the  appellant: 
It  was  the  duty  of  the  directors  of  this  company  to  ascertain  that 
the  proposed  transferee  was  a  proper  and  competent  person.  They 
accepted  Simms  as  transferee,  and  registered  the  transfer  to  him; 
they  are,  therefore,  now  estopped  from  raising  an  objection  which 
they  ought  to  have  made  before  they  passed  the  transfer.  Mann 
knew  nothing  of  the  infancy  of  Simms ;  had  he  done  so  the  transfer 
might  have  been  held  fraudulent,  and  Mann  still  a  contributory. 
Reid's  Case  (24  Beav.  318).  A  minor  may  be  a  shareholder,  and 
even  vote,  under  the  79th  section  of  the  Act,  8  cfe  9  Vict.  e.  16;  and 
a  conveyance  to  an  infant  is  not  void,  but  only  voidable  upon  his 
coming  of  age.  It  has  been,  moreover,  held  that  an  infant  can  bind 
himself,  and  that  his  acceptance  amounts  to  a  statement  that  he  is  of 
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age.  Stikeman  v.  Dawson  (1  De  G.  &  Sm.  90;  11  Jur.  214).  As  the 
articles  of  association  require  tlie  confirmation  and  ratification  by 
the  company  of  every  transfer,  the  company,  in  fact,  become  parties 
to  a  transfer.  They  have  acted  on  this  transfer,  and  liabilities  have 
been  incurred  by  them  after  Mann's  name  had  ceased  to  be  on  the 
register. 

Locock  Webb  (Jessel,  Q.  C,  with  him),  for  the  official  liquidator, 
was  not  called  upon. 

SiK  John  Eolt,  L.  J. : — 

In  this  case  the  infant  Simms  was  rightly  removed  from  the  regis- 
ter of  shareholders,  not  by  his  election  on  attaining  his  majority, 
but  by  an  order  of  the  Court,  on  the  ground  that  the  transfer  to  him, 
made  during  his  minority,  was  a  mere  nullity.  Then  it  would 
follow,  at  first  sight,  that  the  transfer  by  Mann  being  a  nullity, 
Mann  still  remained  a  shareholder.  It  is,  however,  contended  that 
there  is  a  duty  thrown  upon  the  directors  to  inquire  whether  a  pro- 
-  posed  transferee  is  a  proper  and  competent  person  to  be  a  transferee. 
Not  merely  that  they  had  a  power  to  reject  an  improper  person,  but 
that  it  was  their  duty  to  do  so,  and  that  they  neglected  this  duty. 
Moreover,  that  the  company  had  carried  on  business,  and  incurred 
liabilities,  after  Mann  had  ceased  to  be  on  the  register  of  sharehold- 
ers, and  that  the  company  are  consequently  estopped  from  saying 
that  this  transfer  was  a  nullity. 

I  think  that  this  argument  cannot  be  sustained,  and  the  answer  to 
the  following  question  shows  that  this  is  so.  Wis  there  any  greater 
or  prior  duty  cast  upon  the  company  of  inquiring  whether  Mann's 
transferee  was  a  proper  person,  than  upon  Mann,  the  transferor 
himself,  of  so  doing?  Both  Mann  and  the  company  took  it  as  a 
matter  of  course  that  the  transferee  was  a  proper  person.  The  nom- 
ination by  Parkinson  of  Simms  as  the  transferee  amounted  to  a  rep- 
resentation that  Simms  was  a  proper  person;  Manri  accepts  that 
representation,  passes  it  on  to  the  company,  and  they  act  on  the 
assumption  that  Simms  was  a  proper  person.  Surely,  the  first  duty 
of  ascertaining  that  his  transferee  was  a  proper  person  was  east  upon 
Mann  himself.  Therefore,  I  think  that  Mann  still  remained  a  share- 
holder, and  that  this  appeal  must  be  dismissed  with  costs. 


In  re  MEXICAN  AND  SOUTH  AMEEICAN   COMPAJSTY. 
HTAM'S   CASE. 
(1  De  Gex,  P.  ^  J.  75.     18.59.) 

This  was  an  appeal  by  the  Messrs.  Hyam  from  an  order  of  the 
Master  of  the  Eolls  retaining  their  names  on  the  list  of  contribu- 
tories  of  the  Mexican  and  South  American  Company.  The  particu- 
lars as  to  the  character  and  objects  of  the  company,  and  the  nature 
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of  its  shares,  -will  be  found  in  the  report  of  Grisewood  and  Smith's 
Case  (4  De  G.  &  J.  544).  The  shares  were  transferable  by  deliv- 
ery of  the  scrip  certificates.  The  order  for  winding  up  the  company 
was  made  on  the  24th  of  November,  1867.  The  Messrs.  Hyam  had 
bought  the  scrip  certificates  of  their  shares  in  1856,  and  continued 
the  holders  of  them  till  November,  1857.  In  the  early  part  of  that 
month  they  placed  them  in  the  hands  of  a  broker  for  sale,  but 
shortly  afterwards  informed  him  that  they  had  found  a  purchaser, 
and  introduced  to  him  a  Mr.  Hodson  who  purchased  the  shares  at 
2s.  &d.  per  share,  and  the  certificates  were  handed  over  to  him. 
This  took  place  about  the  10th  of  November,  at  a  time  when  the 
company  was  known  to  be  in  a  state  of  great  embarrassment,  though 
its  shares  were  still  quoted  in  the  market,  and  had  a  market  price  of 
2s.  &d.  per  share.  Mr.  Hodson,  who  was  a  clerk  in  the  employ  of  the 
Messrs.  Hyam,  paid  the  purchascmoney  by  delivering  some  Ottoman 
Bank  shares  standing  in  his  own  name  to  the  same  broker  to  be  sold. 
The  broker  sold  them,  retained  the  purchase-money  of  the  Mexican 
shares  out  of  the  proceeds,  and  paid  the  residue  to  Mr.  Hodson.  The 
Master  of  the  Rolls  having  decided  that  Messrs.  Hyam  must  be  on 
the  list  of  contributories,  the  present  appeal  was  brought. 

The  Attorney-General  (Sir  E.  Bethell),  Mr.  Selwyn,  and  Mr. 
Joseph  Brown,  for  the  appellants:  —  The  appellants  were  entitled 
to  dispose  of  their  shares  to  whom  they  would,  and  though  their 
motive  confessedly  was  to  escape  from  liability,  the  transfer  relieves 
them  from  liability,  provided  it  was  a  bona  fide  out-and-out  transfer, 
which  there  is  no  ground  for  disputing  that  it  was.  The  case  is  on 
all  fours  with  De  Pass's  Case  (4  De  G.  &  J.  644  (Am.  ed.)  note  3), 
and  Jessop's  Case  (2  De  G.  &  J.  638),  is  strongly  in  our  favor. 
There  is  no  doubt  that  the  company  was  in  a  bad  state,  but  its 
shares  were  quoted  in  the  market,  and  business  in  them  was  done  on 
the  Stock  Exchange,  after  the  date  of  this  transfer. 

It  is  true  that  Hodson  was  a  man  of  straw,  but  that  is  of  no  im- 
portance. In  a  company  whose  shares  are  transferable  by  delivery 
of  the  certificates,  there  is  no  such  mutual  confidence  or  privity  of 
contract  as  to  make  it  unlawful  to  transfer  to  a  pauper,  any  more 
than  it  is  unlawful  for  an  assignee  of  a  lease  to  do  so. 

Counsel  for  the  official  manager  applied  for  a  further  examination 
of  witnesses,  stating  that  there  had  lately  come  to  the  knowledge  of 
the  official  manager  facts  materially  bearing  on  the  case.  The  ap- 
peal accordingly  stood  over  till  the  23d  of  November,  when  it  was 
admitted  by  the  appellants'  counsel  that  the  Ottoman  Bank  shares, 
though  standing  in  the  name  of  Mr.  Hodson,  were  in  reality  the 
property  of  Messrs.  Hyam. 

Mr.  Eoundell  Palmer,  Mr.  Bovill,  and   Mr.   Roxburgh,    for   the 

official  manager:  — We  do  not  dispute  that  a  bona  fide  out-and-out 

sale  and  transfer  of  these  shares  would,  though  made  for  the  sake 

of  escaping  liability,  have  been  effectual  for  that  purpose,  but  we 

VOL.  I.  — 60 
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say  that  this  transaction  was  a  mere  pretence  without  any  element 
(A  bona  fides,  a  mere  device  to  enable  Messrs.  Hyam  to  escape  from 
liability  by  appearing  not  to  be  shareholders. 

Mr.  Selwyn,  in  reply. —  The  case  merely  comes  to  this,  that 
Messrs.  Hyam,  having  a  right  to  do  anything  they  pleased  with  the 
shares  in  a  direct  way,  have  adopted  an  indirect  one.  That  the 
Ottoman  Bank  shares  belonged  to  Messrs.  Hyam,  and  that  these 
Mexican  shares  were  therefore  in  fact  purchased  by  Hodson  with 
Messrs.  Hyam's  own  money  makes  him  a  trustee  for  them;  but  he 
is  not,  therefore,  any  the  less  the  holder  of  the  shares,  and  the  only 
person  liable  to  contribute  in  respect  of  them.  On  the  transfer  being 
made,  the  connection  between  Messrs.  Hyam  and  the  company  ceased; 
the  trust  is  a  matter  with  which  the  company  has  nothing  to  do. 

The  Lord  Chancellor  :  — 

The  only  question  we  have  to  determine  is,  whether  these  two 
gentlemen  ought  to  remain  on  the  list  of  contributories  of  this  com- 
pany. I  am  of  opinion  that  His  Honor  the  Master  of  the  Rolls  did 
right  in  refusing  to  remove  them  from  that  list.  According  to  the 
decisions  of  this  Court,  to  which  I  most  respectfully  bow,  if  it  had 
been  proved  that  they  had  parted  with  all  interest  in  these  shares, 
although  it  was  for  the  express  purpose  of  getting  rid  of  their  lia- 
bility, and  although  they  knew  the  shares  were  of  no  value,  and 
although  they  knew  that  the  transferee  was  a  man  of  straw,  they 
would  have  been  absolved  from  liability  and  entitled  to  have  their 
names  removed  from  the  list  of  contributories.  See  Ex  parte  Par- 
ker (L.  E.  2  Ch.  Ap.  685),  Weston's  Case  (L.  E.  6  Eq.  238;  s.  c. 
L.  E.  4  Ch.  Ap.  20).  I  confess  that  if  those  cases  had  come  before 
me,  I  should  have  hesitated  before  I  concurred  in  the  decisions,  be- 
cause I  think  there  might  have  been  a  considerable  difference  drawn 
between  the  case  of  an  assignee  of  a  lease  assigning  the  lease  to  a 
man  of  straw,  and  a  shareholder  who  has  become  a  partner  with 
others,  and  who  has  incurred  a  joint  liability  with  them,  assigning 
his  shares  at  a  time  when  the  property  has  ceased  to  be  of  any  value, 
and  with  the  sole  object  of  throwing  the  liability  entirely  on  his  co- 
partners. But  I  again  say,  I  most  respectfully  bow  to  the  decisions 
of  this  Court.  According  to  those  decisions,  it  is  incumbent  upon 
a  shareholder  to  prove  that  he  has  actually  parted  with  all  interest 
in  the  shares.  That  onus  rests  upon  him.  His  Honor  the  Master 
of  the  EoUs  was  not  satisfied  with  the  evidence  produced  before 
him  to  show  that  the  appellants  in  this  case  had  actually  parted 
with  their  interest.  I  think  that  the  evidence  now  before  us  clearly 
demonstrates  that  they  have  fiot  parted  with  their  interest;  that  it 
was  a  mere  fable  they  were  acting;  that  they  intended  all  that  passed 
to  have  no  operation  whatever  as  between  themselves  and  the  pre- 
tended transferee.  See  Bradley  v.  Hale  (8  Allen,  59) ;  Cox  v.  Jack- 
son (6  Allen,  108).  The  questions  that  have  been  suggested  about 
whether  the  liability  to  be  placed  on  the  list  of  contributories  rests 
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upon  a  trustee  or  upon  his  cestui  que  trust  do  not  arise  here,  for 
the  relation  of  cestui  que  trust  and  trustee  was  never  established 
between  these  parties.  It  was  a  mere  fable  they  were  acting,  not 
intended  to  have  any  real  operation;  and  it  is  quite  clear  to  me  that 
this  was  a  contrivance  on  the  part  of  these  two  gentlemen  for  the 
purpose  of  enabling  them  to  get  rid  of  their  liability,  if  there  should 
be  liability  cast  upon  them  by  reason  of  this  being  a  losing  concern, 
but,  if  by  some  unforeseen  possibility  an  advantage  should  arise,  to 
claim  the  benefit  that  might  be  claimed  from  their  still  being  act- 
ually shareholders  in  the  company.  The  whole  examination  proves 
that.  Had  they  put  their  defence  in  this  shape,  that  the  transfer 
was  a  transfer  to  a  man  of  straw,  and  that  they  knew  it  to  be  so,  it 
would  have  had  a  much  better  chance  of  success  than  in  the  shape 
it  has  assumed,  the  fictitious  shape  of  an  ordinary  commercial  trans- 
action, —  a  sale  of  what  was  valuable,  and  was  understood  to  be 
valuable  both  by  the  transferors  and  the  transferee.  The  false  color 
given  to  the  transaction  is  conclusive  to  my  mind  to  show  that  it 
was  a  mere  sham,  and  was  not  intended  to  have  any  actual  operation; 
see  Bradley  v.  Hale  (8  Allen,  59) ;  Cox  v.  Jackson  (6  Allen,  108) ; 
therefore  I  consider  that  these  two  gentlemen  are  to  be  adjudged  as 
still  shareholders  in  this  company,  and  that  they  were  properly 
placed  on  the  list  of  contributories.  As  to  the  extent  of  their  liabil- 
ity as  contributories,  or  their  privileges  as  contributories,  we  are 
not  at  all  called  upon  to  give  an  opinion. 

The  Lord  Justice  Knight  Bruce:  — 

The  transaction  in  question  is  clearly  one  of  fraud  and  simula- 
tion. Without  seeing  at  present  any  reason  from  dissenting  from 
either  of  the  decisions  of  the  Lords  Justices  to  which  allusion  has 
been  particularly  made  in  the  argument,  I  think  the  order  of  the 
Master  of  the  Eolls  right.  I  do  not  consider  that  it  prejudices,  or 
that  our  order  will  prejudice,  any  right  that  Mr.  Selwyn's  clients 
may  have  to  apply  in  respect  of  the  call  for  debts  or  otherwise. 

The  Lord  Justice  Turner  :  — 

The  Messrs.  Hyam  were  undoubtedly  the  owners  of  the  shares  up 
to  the  10th  of  November.  The  question  is,  whether  they  have  dis- 
charged themselves  from  that  ownership.  I  do  not  mean  to  inti- 
mate now  any  doubt  upon  the  question,  whether  they  could  have 
discharged  themselves  from  that  ownership,  by  making  an  out-and- 
out  transfer  of  the  shares.  The  opinion  of  my  learned  brother  and 
myself  has  been  already  given  on  that  point,  and  I  do  not,  as  at 
present  advised,  entertain  any  doubt  upon  the  matter.  But  that 
they  could  make  a  mere  nominal  transfer  of  the  shares,  in  trust  for 
themselves,  I  beg  leave  altogether  to  dispute.  The  sole  argument 
in  the  present  case  is,  that  Hodson  was  to  be  a  trustee  for  the 
Hyams;  but  that  is  a  trust  which,  upon  the  facts  of  this  case,  if 
created  at  all,  was  created  for  the  fraudulent  purpose  of  covering 
the  real  ownership,  and  is  not  a  trust  which  this  Court  could  in  any 
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way  recognize  or  act  upon.  It  is  said  that  they  might  have  assigned 
to  a  beggar.  I  assume  that  they  might;  but  I  very  much  doubt, 
subject  to  any  further  argument  which  could  be  advanced  upon  this 
subject,  whether  they  could  create  a  beggar  a  trustee  for  themselves, 
as  between  them  and  the  other  partners  in  this  concern.  It  is  clear 
that  the  intent  in  the  present  case  was  to  cover  the  real  ownership 
by  the  creation  of  a  fraudulent  trust.  I  am  of  opinion  that  the 
decision  of  the  Master  of  the  Eolls  is  in  all  respects  right;  and  this 
appeal  must  be  dismissed,  and,  as  I  think,  be  dismissed  with  costs, 
including  those  of  the  creditors'  representative. 


NATIONAL   BANK   v.    CASE. 
(99  U.  S.  628.     1878.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana. 

This  is  a  bill  brought  by  Frank  F.  Case,  receiver  of  the  Crescent 
City  National  Bank  of  New  Orleans,  against  the  stockholders  of  that 
institution,  to  pay  him  seventy  per  cent  of  the  par  value  of  the  stock 
owned  by  them  severally  at  the  time  when  their  respective  liabilities 
were  fixed  by  its  insolvency,  without  regard  to  any  pretended  transfers 
of  such  stock  as  they  may  have  attempted  to  make  after  the  insolvency 
occurred.  As  to  some  of  the  defendants  the  bill  was  dismissed;  as 
to  others,  a  decree  was  rendered  conformably  to  the  prayer  of  the 
bill,  and  a  writ  of  execution  awarded  against  them  and  their  prop-' 
erty  to  enforce  the  payment  of  the  sums  adjudged  to  be  due  by 
them  respectively.  Among  the  defendants  against  whom  the  decree 
was  rendered  was  the  Germania  National  Bank  of  New  Orleans, 
Alcus,  Scherck,  &  Autey,  The  Crescent  Mutual  Insurance  Company, 
and  Benjamin  J.  West.     They  thereupon  appealed  here. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court :  — 

The  Crescent  City  National  Bank  of  New  Orleans  was  organized 
under  the  national  banking  law  in  1871.  On  the  13th  of  February, 
1873,  its  London  correspondents  failed,  and  the  bank  lost  heavily  by 
the  failure, —  nearly  the  entire  amount  of  its  capital.  This  loss  was 
almost  immediately  known  in  the  community  where  the  institution 
was  located,  and  necessarily  affected  its  credit.  On  the  14th  of 
March,  1873,  payment  of  checks  drawn  upon  it  by  its  depositors 
was  suspended,  and  on  the  17th  of  the  same  month  its  circulating 
notes  went  to  protest. 

In  reference  to  the  alleged  ownership  by  the  Germania  Bank  (one 
of  the  appellants)  of  shares  in  the  Crescent  City  Bank,  the  facts  ap- 
pear to  be  as  follows :  On  the  fourteenth  day  of  December,  1872, 
it  loaned  to  Phelps,  McCuUough,  &  Co.  $14,000  on  a  note  of  the 
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firm  dated  Dee.  7,  1872,  payable  in  ninety  days,  and  to  secure  the 
payment  of  the  loan  the  borrowers  pledged  to  the  bank  one  hundred 
shares  of  the  stock  of  the  Crescent  City  Bank,  with  power,  on  non- 
payment of  the  note,  to  dispose  of  the  stock  for  cash,  at  public  or 
private  sale,  without  recourse  to  legal  proceedings,  and  to  this  end 
to  make  transfers  on  the  books  of  the  corporation  whose  stock  it 
was.  At  the  same  time  a  power  of  attorney  was  given  to  Mr. 
Roehl,  empowering  him  to  transfer  the  stock  to  the  Germania  Bank, 
of  which  he  was  cashier.  The  note  fell  due  on  the  10th  of  March, 
1873,  and  was  not  paid,  and  on  that  day  a  transfer  of  the  one  hun- 
dred shares  to  the  Germania  Bank  was  made  on  the  transfer  books 
of  the  Crescent  City  Bank.  The  Germania  then  caused  seventy-six 
of  the  shares  to  be  transferred  to  William  A.  Waldo,  one  of  its 
clerks,  and  on  the  next  day  transferred  to  him  the  remainder.  It 
has  ever  since  stood  in  his  name.  Waldo  acquired  by  the  transfer 
no  beneficial  interest  in  the  stock,  and  there  was  an  understanding 
between  him  and  the  officers  of  the  bank  that  he  should  retransfer  it 
at  their  request.  The  cashier  has  testified,  in  answer  to  the  ques- 
tion, "  Was  not  the  transfer  made  (to  Waldo)  with  the  view  to  avoid 
the  liability  under  the  National  Bank  Act  in  case  of  suspension  of 
the  Crescent  City  Bank?"  that  it  was  not  exactly  in  that  way.  "We 
simply  transferred,"  says  he,  "because  we  are  not  in  the  habit  of 
holding  any  bank  stock.  We  did  not  want  to  have  any  bank  stock 
in  our  name.  That  was  the  object."  When  further  asked  whether 
he  was  well  aware  of  the  fact  that  the  stockholders  of  national  banks 
were  liable  to  contribute  to  the  payment  of  their  debts  in  case  of  in- 
solvency he  replied  in  the  affirmative.  When  asked  whether  he  did 
not  have  that  in  contemplation  at  the  time  of  this  transfer,  he  an- 
swered, "  That  may  be  one  of  the  reasons  why  we  did  not  want  to 
own  any  stock."  And  when  further  asked,  "Was  not  that  one  of 
the  principal  motives  of  this  transfer  to  Waldo?"  his  reply  was, 
"Yes." 

From  this  testimony,  as  well  as  from  other  in  the  record,  it  is 
evident  that  Waldo  held  the  stock  as  a  cover  for  the  Germania 
Bank;  that  notwithstanding  the  transfer  to  him,  it  remained  subject 
to  the  bank's  control,  and  that  the  transfer  to  him  was  made  to 
evade  the  liability  of  the  true  owners.  It  was  not  a  sale.  The 
bank  continued  after  it  was  made  a  pledgee  with  the  legal  title  in 
itself  or  in  its  representative,  and  Phelps,  McCuUough,  &  Co.,  were 
no  longer  the  owners. 

Such  being  the  facts  of  the  case,  there  can  be  no  serious  contro- 
versy respecting  the  principles  of  law  applicable  to  them.  It  is 
thoroughly  established  that  one  to  whom  stock  has  been  transferred 
in  pledge  or  as  collateral  security  for  money  loaned,  and  who  ap- 
pears on  the  books  of  the  corporation  as  the  owner  of  the  stock,  is 
liable  as  a  stockholder  for  the  benefit  of  creditors.  We  so  held  in 
Pullman  v.  Upton,  (96  TJ.  S.  328) ;  and  like  decisions  abound  in  the 
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English  courts,  and  in  numerous  American  cases,  to  some  of  which 
-we  refer:  Adderly  v.  Storm  (6  Hill  (N.  Y.),  624),  Roosevelt  v. 
Brown  (11  N.  Y.  148),  Holyoke  Bank  v.  Burnham  (11  Gush.  (Mass.) 
183),  Ma/jruder  v.  Colston  (44  Md.  349),  Crease  v.  Bahcock  (10  Mete. 
(Mass.)  525),  Wheelock  v.  JTos;;  (77  111.  296),  Umpire  City  Bank 
(18  N.  Y.  199),  Hale  v.  Walker  (31  Iowa,  344).  For  this  several 
reasons  are  given.  One  is,  that  he  is  estopped  from  denying  his 
liability  by  voluntarily  holding  himself  out  to  the  public  as  the 
owner  of  the  stock,  and  his  denial  of  ownership  is  inconsistent  with 
the  representations  he  has  made ;  another  is,  that  by  taking  the  legal 
title  he  has  released  the  former  owner;  and  a  third  is,  that  after 
having  taken  the  apparent  ownership  and  thus  become  entitled  to 
receive  dividends,  vote  at  elections,  and  enjoy  all  the  privileges  of 
ownership,  it  would  be  inequitable  to  allow  him  to  refuse  the  re- 
sponsibilities of  a  stockholder.  This  subject  is  well  treated  in  Mr. 
Thompson's  recently  published  work  on  "The  Liability  of  Stock- 
holders," where  may  be  found  not  only  a  full  collection  of  authori- 
ties, but  a  careful  analysis  of  what  the  authorities  contain.  (  Vide 
c.  13.) 

When,  therefore,  the  stock  was  transferred  to  the  Germania  Bank, 
though  it  continued  to  be  held  merely  as  a  collateral  security,  the 
bank  became  subject  to  the  liabilities  of  a  stockholder,  and  the  lia- 
bility accrued  the  instant  the  transfer  was  made.  At  that  instant 
the  liability  of  Phelps,  MeCuUough,  &  Co.  ceased.  We  have,  then, 
only  to  inquire  whether  the  bank  succeeded  in  throwing  off  that 
liability  by  its  transfer  to  its  clerk,  Waldo.  It  certainly  did  not 
thereby  divest  itself  of  its  substantial  ownership.  It  is  not  every 
transfer  that  releases  a  stockholder  from  his  responsibility  as  such. 
While  it  is  true  that  shareholders  of  the  stock  of  a  corporation  gen- 
erally have  a  right  to  transfer  their  shares,  and  thus  disconnect 
themselves  from  the  corporation  and  from  any  responsibility  on  ac- 
count of  it,  it  is  equally  true  that  there  are  some  limits  to  this 
right.  A  transfer  for  the  mere  purpose  of  avoiding  his  liability  to 
the  company  or  its  creditors  is  fraudulent  and  void,  and  he  remains 
still  liable.  The  English  cases,  it  is  admitted,  give  effect  to  such 
transfers,  if  they  are  made  (as  it  is  called)  "out  and  out ";  that  is, 
completely,  so  as  to  divest  the  transferrer  of  all  interest  in  the  stock. 
But  even  in  them  it  is  held  that  if  the  transfer  is  merely  colorable, 
or,  as  sometimes  coarsely  denominated,  a  sham,— if,  in  fact,  the 
transferee  is  a  mere  tool  or  nominee  of  the  transferrer,  so  that,  as  be- 
tween themselves,  there  has  been  no  real  transfer,  "but  in  the  event 
of  the  company  becoming  prosperous  the  transferrer  would  become 
interested  in  the  profits,  the  transfer  will  be  held  for  nought,  and  the 
transferrer  will  be  put  upon  the  list  of  contributories."  William's 
Case  (Law  Eep.  9  Eq.  225,  note),  where  the  transfer  was,  as  in  the 
present  case,  made  to  a  clerk  of  the  transferrer  without  considera- 
tion; Payne's  Case  (id.  223),  Kintrea's  Case  (Law  Eep.  5  Ch.  95). 
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See  also  Lindley  on  Partnership  (2d  ed.),  p.  1352;  Chinnock's  Case 
(1  Johns.  (Eng.)  Ch.  714),  JTyam's  Case  (1  De  G.,  F.  &  J.  76), 
Budd's  Case  (3  id.296).  The  American  doctrine  is  even  more  strin- 
gent. Mr.  Thompson  states  it  thus,  and  he  is  supported  by  the 
adjudicated  cases :  "  A  transfer  of  shares  in  a  failing  corporation, 
made  by  the  transferrer  with  the  purpose  of  escaping  his  liability 
as  a  shareholder  to  a  person  who,  from  any  cause,  is  incapable  of 
responding  in  respect  to  such  liability,  is  void  as  to  the  creditors  of 
the  company  and  as  to  other  shareholders,  although  as  between  the 
transferrer  and  the  transferee  it  was  out  and  out."  Nathan  v.  Whit- 
lock  (9  Paige  (N.  Y.),  152),  McLaren  v.  Franciscus  (43  Mo.  462), 
Marcy  v.  Clark  (17  Mass.  329),  Johnson  v.  Laflin,  by  Dillon,  J. 
(6  Cent.  Law  Jour.  131). 

The  case  in  hand  does  not  need  the  application  of  so  rigorous  a 
doctrine.  While  the  evidence  establishes  that  the  Crescent  City  was 
in  a  failing  condition  when  the  transfer  to  Waldo  was  made,  and 
leaves  no  reasonable  doubt  that  the  Germania  Bank  knew  it,  and 
made  the  transfer  to  escape  responsibility,  it  establishes  much  more. 
The  transfer  was  not  an  out  and  out  transfer.  The  stock  remained 
the  property  of  the  transferrer.  Waldo  was  bound  to  retransfer  it 
when  requested,  and  all  the  privileges  and  possible  benefits  of 
ownership  continued  to  belong  to  the  bank.  No  case  holds  that 
such  a  transfer  relieves  the  transferrer  from  his  liability  as  a  stock- 
holder. We  are,  therefore,  compelled  to  rule  that  the  decree  of 
the  Circuit  Court  against  the  Germania  Bank  was  correct.  Its  case, 
no  doubt,  -is  a  hard  one;  but  it  is  not  in  our  power  to  give  relief, 
without  a  sacriiice  of  the  well-established  rules  of  law  and  equity 
both  in  this  country  and  in  England. 

There  is  nothing  in  the  argument  on  behalf  of  the  appellant  that 
the  bank  was  not  authorized  to  make  a  loan  with  the  stock,  of  an- 
other bank  pledged  as  collateral  security.  That  is  an  ordinary 
mode  of  loaning,  and  there  is  nothing  in  the  letter  or  spirit  of  the 
National  Banking  Act  that  prohibits  it.  But  if  there  were,  the 
lender  could  not  set  up  its  own  violation  of  law  to  escape  the  re- 
sponsibility resulting  from  its  illegal  action. 

In  support  of  the  other  appeals  which  were  taken  from  the  decree 
of  the  court  below,  no  argument  has  been  submitted,  and  they  re- 
quire only  brief  remarks. 

Alcus,  Scherck,  &  Autey  in  their  first  answer  to  the  bill,  after 
setting  forth  several  matters  perfectly  immaterial,  admit  that  they 
were  at  one  time  the  owners  of  seventy  shares  of  the  stock  of  the 
Crescent  City  National  Bank,  but  aver  that  on  the  [blank]  day  of 
[blank],  1873,  they  sold  them  all  to  one  Julius  Fox,  a  white  person, 
about  twenty -one  years  old,  and  a  clerk  by  occupation;  that  the 
price  paid  to  them  by  Fox  for  the  stock  was  five  dollars,  and  that 
they  never  offered  to  Fox  any  money  or  other  valuable  consideration 
or  promise  to  induce  him  to  accept  the  stock.     The  utter  worthless- 
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ness  of  this  as  a  defence  sufl&ciently  appears  in  what  we  have  said 
respecting  the  appeal  of  the  Germania  Bank.  Subsequently  what  is 
called  a  supplemental  and  amended  answer  was  filed,  quite  inconsis- 
tent with  the  one  first  made.  It  admits  the  ownership  of  the  stock 
by  the  respondents  at  the  time  of  the  bank's  insolvency  and  suspen- 
sion, and  merely  denies  any  unlawful  confederacy.  That  no  defence 
was  shown  by  this  supplemental  answer  we  need  spend  no  time  to 
prove. 

The  only  material  averment  in  the  answer  of  the  Crescent  Mutual 
Insurance  Company  was,  in  substance,  that  they  had  owned  shares 
of  the  stock  of  the  Crescent  City  Bank  before  it  became  a  national 
bank,  and  that  though  the  State  bank  had  become  a  national  bank 
with  their  consent,  and  they  had  received  dividends,  they  had  not 
received  new  certificates.  The  stock  ledgers  of  the  bank,  however, 
show  that  one  hundred  and  thirty  shares  stood  in  their  name  when 
the  bank  failed,  and,  therefore,  taking  their  averment  to  be  true,  it 
is  impossible  to  find  any  reason  why  they  are  not  subject  to  the  lia- 
bilities of  stockholders. 

The  appeal  of  Benjamin  J.  West  is  equally  without  merit.  It 
was  admitted  by  his  answer  and  proved  by  his  own  testimony  that 
on  the  13th  of  March,  1873,  the  day  before  the  bank  ceased  paying 
its  depositors,  he  was  the  owner  of  fifty-eight  shares  of  its  stock. 
On  that  day  he  transferred  it  to  one  Vincent,  whom  he  describes  as 
a  white  man,  about  thirty-five  years  old,  a  salesman  by  trade,  for 
the  price  of  about  ten  dollars  a  share.  Nothing  more  than  the  testi- 
mony of  Mr.  West  himself  is  needed  to  show  that  this  is  what  is 
called  in  the  English  books  a  sham  sale,  made  to  conceal  his  liabil- 
ity. Vincent  was  West's  clerk  at  the  time,  and,  so  far  as  it  appears, 
without  any  pecuniary  responsibility.  JSTo  certificate  of  the  stock 
was  issued  to  him.  He  paid  nothing  at  the  time  of  the  alleged 
transfer,  and  never  has  paid  anything  since,.  He  gave  no  note  or 
other  written  acknowledgment  of  indebtedness  and  West  continued 
to  pay  his  salary  as  a  clerk  six  or  eight  months  after  the  transfer, 
without  deducting  anything  for  the  price  of  the  stock.  Indeed,  the 
price  of  the  stock  was  never  charged  against  Vincent  in  West's 
books.  Add  to  this  the  fact  plainly  visible  in  his  testimony,  that 
the  alleged  transfer  was  made  when  Mr.  West  had  become  alarmed 
about  the  condition  of  the  bank,  and  nothing  more  is  needed  to  show 
that  it  was  inoperative,  as  against  the  creditors  of  the  bank,  accord- 
ing to  the  doctrine  of  the  cases  hereinbefore  cited. 

There  are  some  other  averments  in  the  answer  of  the  appellants 
of  which  it  is  hardly  necessary  to  say  anything.  Former  decisions  of 
this  court  have  ruled  that  the  determination  of  the  Comptroller  of 
the  Currency  and  his  order  to  the  receiver  are  conclusive  of  the  ex- 
tent to  which  the  liability  of  stockholders  of  insolvent  banks  may  be 
enforced  in  suits  against  such  stockholders. 

Decree  affirmed. 
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NATHAN  V.  WHITLOCK. 

(3  Edwards'  Ch.  215,  1838.) 

On  the  third  of  April,  1824,  the  Mohawk  Insurance  Company  was 
incorporated.  Its  capital  was  to  be  $500,000,  divided  into  shares  of 
twenty  dollars  each.  By  its  act  of  incorporation  all  the  capital  was 
to  be  subscribed  for  and  paid  in  before  the  company  could  proceed. 
It  was  to  act  through  directors  (fourteen),  and  a  majority  was  to 
make  a  quorum.  Among  the  persons  named  in  the  act  as  first 
directors  were  the  defendant  Whitloek,  and  also  John  D.  Brown. 

When  the  directors  first  met  they  passed  a  resolution  to  reserve 
a  majority  of  the  stock  for  themselves,  while  the  books  of  subscrip- 
tioii  for  the  residue  were  to  be  opened  under  the  direction  of  a 
committee  of  the  board. 

In  order  to  keep  a  control  the  directors  resolved,  as  to  the  shares 
taken  by  themselves,  that  the  amount  of  them  should  be  considered 
as  loaned  at  seven  per  cent  interest,  or,  in  case  a  director  paid  ten 
per  cent  towards  his  stock,  the  residue  of  the  par  value  was  to  be 
'  loaned  to  him  at  six  per  cent  interest ;  and  no  director  was  to  sell 
other  than  to  a  codirector,  and  he  should  be  allowed  the  actual 
value  to  be  ascertained  from  the  books. 

Afterwards  the  directors  fixed  the  interest  on  the  directors'  stock 
notes  at  six  per  cent. 

Thirteen  directors  (one  having  resigned)  subscribed  each  for  1,042 
shares. 

The  directors  gave  notice  that  the  company  would  go  into  oper- 
ation on  the  first  day  of  May,  1824,  and  that  any  stock  not  sub- 
scribed for  would  be  assumed  by  the  directors. 

The  defendant,  Whitloek,  gave  to  the  Mohawk  Insurance  Company 
his  promissory  note  for  the  sum  of  $20,840,  payable  on  demand, 
and  bearing  interest  at  six  per  cent ;  and  he  hypothecated  his  1,042 
shares  of  stock  to  the  company  to  secure  the  payment  of  the  note. 

During  the  month  of  June,  1825,  the  Mohawk  Insurance  Company 
had  insured  a  ship  for  J.  Webb  &  Co.,  to  the  amount  of  $19,000. 
She  became  a  total  loss;  and  the  company  being  sued,  a  judgment 
was  obtained  against  them  for  upwards  of  $23,000,  including  inter- 
est and  costs.  By  this  and  other  losses  the  company  became  impaired 
in  its  capital. 

John  D.  Brown  was,  at  the  time,  the  president  of  the  company ; 
and  in  the  month  of  April,  1826,  the  defendant  Whitloek  (and  he  was 
still  a  director)  agreed  with  Brown  to  sell  him  his  stock  and  get  up 
his  stock  note ;  and  Whitloek  was  to  give  him  good  paper  to  the 
amount  of  $6,000.     This  agreement  was  perfected  on  the  fourteenth 


954  NATHAN   V.   WHITLOCK.  [CHAP.  XVIII. 

day  of  the  same  April,  but  it  did  not  take  place  with  any  concurrence 
of  the  board  of  directors.  Brown  had  his  note  substituted  for  a  sim- 
ilar amount  ($20,840),  and  hypothecated  the  stock  which  had  been 
Whitlock's  for  its  payment.  And  by  way  of  consideration  for  this 
arrangement,  Whitlock  gave  him  two  promissory  notes,  one  for 
$1,500,  and  the  other  for  $4,500. 

The  note  of  Brown,  which  had  been  substituted,  was  never  paid, 
but  Whitlock's  promissory  note  for  $4,500  fell  into  the  hands  of  some 
of  the  directors ;  and  when  it  became  due  it  was  paid. 

The  present  complainant  became  the  receiver  of  the  Mohawk  Insur- 
ance Company ;  and  he  filed  the  bill  in  this  suit  to  obtain  satisfaction 
from  the  said  Whitlock,  of  his  stock  note  which  had  been  given  up 
to  him  by  Brown  under  the  arrangement  aforesaid. 

The  Vice-Changbllok  ■  — 

After  carefully  considering  this  case  in  all  its  bearings  and  upon 
all  the  points  that  have  been  made,  I  cannot  bring  my  mind  to  any 
other  conclusion  than  that  the  defendant  is  liable  and  bound  to  make 
good  the  stock  which  he  subscribed  for  in  the  company  on  its  organ- 
ization, and  for  which  he  gave  his  note  in  the  sum  of  $20,840. 
Those  who  dealt  with  the  company  and  became  its  creditors  had  a 
right  to  rely  upon  the  good  faith  of  the  directors,  of  whom  the 
defendant  was  one,  that  the  requisition  of  the  third  section  of  their 
charter  was  complied  with,  that  the  whole  capital  of  $500,000  was 
subscribed  and  actually  paid  before  the  company  commenced  busi- 
ness. The  directors,  indeed,  advertised  and  announced  it  as  a  fact, 
and  upon  that  ground  solicited  business  and  invited  public  confi- 
dence. Whatever  coloring  may  be  given  to  the  manner  of  subscrib- 
ing and  paying  for  the  stock,  it  is  very  manifest  that  the  directors 
did  not  pay  for  the  stock  and  then  take  back  the  money  by  way 
of  loan  from  the  company ;  but  gave  their  notes  in  payment  of  the 
stock  and  called  them  stock  notes,  and  then  pledged  the  shares  by 
way  of  security  to  the  company  for  the  notes.  This  mode  of  form- 
ing a  capital  stock,  upon  the  mere  personal  responsibility  of  indi- 
viduals, without  any  other  security  or  basis,  was  found  to  be  so 
fallacious  and  deceptive  that  in  the  year  1825  it  was  expressly  for- 
bidden by  legislative  enactment  (see  Act  of  April  21,  1825).  Indeed, 
the  propriety  of  such  a  law  is  strongly  exemplified  in  the  consequences 
which  resulted  to  this  company  in  about  two  years  after  its  commence- 
ment from  not  having  had  its  capital  paid  in.  If  the  subscribers  to 
the  stock  are  permitted  ■  to  go  without  paying,  or  securing  the  pay- 
ment of  their  stock  notes  by  something  more  than  an  hypothecation 
of  the  stock  itself,  it  amounts  not  only  to  a  breach  of  trust  on  the 
part  of  the  directors,  but  to  a  fraud  upon  the  community,  in  hold- 
ing up  an  empty,  hollow  concern,  instead  of  a  solid  and  durable  one. 

This  company,  during  its  existence,  had  very  little  more  than  an 
exterior,  —  within  it  was  almost  vacuity.  The  directors  (fourteen  in 
number)  had   resolved  to   take  a  majority  of  the  stock,   and  they 
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accordingly  took  to  the  amount  of  $280,000  or  thereabouts,  giving 
their  notes  for  $20,840  each  on  interest ;  and  they  resolved  further 
that  if  any  director  determined  to  withdraw  or  sell  his  stock,  he 
should  sell  it  to  the  remaining  directors  in  preference  to  any  others. 
Their  motive  in  this  was  quite  obvious.  It  was  to  keep  the  control 
of  the  company  in  their  own  hands,  —  to  prevent  the  power  over  the 
notes  they  had  given  and  over  the  stock  they  held  from  departing 
from  them.  In  the  progress  of  their  business  during  the  first  two 
years  (1824  and  1825)  the  company  were  unfortunate.  Heavy  losses 
occurred  upon  their  policies,  so  as  to  cause  a  depreciation  of  the  stock 
below  par  value,  even  if  it  had  all  been  paid  for.  Most  of  the  origi- 
nal directors,  who  had  assumed  so  large  a  portion  of  the  stock,  were 
unable  to  pay  their  notes,  with  but  a  solitary  exception ;  and  the 
defendant  in  this  cause  formed  that  exception.  They  had,  by  the 
month  of  April,  1826,  become  insolvent,  or  were  on  the  verge  of 
insolvency.  Certain  it  is  that  during  the  summer  of  that  ill-fated 
year  to  many  incorporated  institutions  as  well  as  individuals,  the 
directors  alluded  to,  with  but  the  one  exception,  became  openly  and 
confessedly  insolvent,  and  their  stock  notes  of  little  or  no  value. 
In  proportion  to  the  worthlessness  of  the  notes  was  the  diminution 
in  value  of  the  shares  held  by  stockholders;  and  the  prospects  of 
the  company,  under  these  circumstances,  could  not  be  otherwise  than 
discouraging.  It  was,  then,  natural  enough  for  the  defendant  to 
resort  to  some  expedient  for  extricating  himself  from  the  danger  in 
which  he  was  placed  of  being  obliged  to  pay  off  his  note,  and  losing 
his  money  in  the  sinking  condition  of  the  company.  For  this  pur- 
pose he  negotiated  with  John  D.  Brown,  the  president  of  the  com- 
pany, for  a  sale  of  his  shares  to  him.  The  transaction,  however, 
may  more  properly  be  characterized  as  a  hiring  of  Brown  to  take 
his,  the  defendant's  place,  in  relation  to  the  stock,  to  assume  his 
liability  to  the  company  by  substituting  Brown's  note  for  $20,840 
in  the  place  of  the  defendant's  original  stock  note  of  the  like  amount 
for  the  consideration  of  $6,000,  to  be  paid  by  the  defendant  to  Brown 
for  so  doing.  A  bargain  to  this  effect  was  consummated  between 
them  on  the  fourteenth  day  of  April,  1826,  by  the  defendant's  execut- 
ing a  transfer  in  the  transfer  book  at  the  office  of  the  company  in  the 
usual  form,  of  his  whole  1,042  shares  of  stock,  and  giving  to  Brown 
his  two  promissory  notes  amounting  to  $6,000,  —  one  for  $1,500,  and 
the  other  for  $4,500,  and  thereupon  Brown  executed  to  the  company 
his  individual  promissory  note  for  the  nominal  par  value  of  the  shares, 
viz.,  $20,840,  and  hypothecated  his  shares  to  the  company  as  security 
for  his  note  by  executing  the  usual  priuted  form  of  an  instrument  of 
hypothecation  prepared  in  a  book  kept  in  the  office  of  the  company, 
and  procured  and  delivered  up  to  the  defendant  his  original  stock 
note. 

At  this  time  Brown  was  insolvent.     It  is  in  vain  to  attempt  to  dis- 
guise the  fact ;  he  confesses  it  himself.     He  had  taken  the  benefit  of 
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the  insolvent  act  in  1823.  Judgments  to  a  large  amount  existed 
against  him.  The  proofs  show  that  he  was  unworthy  of  credit.  He 
already  owed  the  company,  on  his  own  original  stock  note,  $20,000 
and  upwards ;  and  only  a  small  part  of  this  and  not  a  dollar  of  the 
new  or  substituted  note,  except  $4,500,  which  I  shall  presently  notice, 
was  ever  paid  by  him.  The  notes  were  afterwards,  on  the  28th  day 
of  September,  1828,  given  up  to  him,  and  cancelled  on  his  securing  to 
them  $800  by  way  of  compromise,  and  on  his  executing  to  the 
company  an  absolute  transfer  of  all  the  stock,  being  2,412  shares, 
which  then  stood  in  his  name. 

As  between  the  defendant  and  the  company  itself,  his  transac- 
tion with  Brown  might  be  permitted  to  stand,  so  long  as  the  rights 
of  creditors  or  third  persons  were  not  prejudiced  by  it.  But  the 
question  is,  can  it  stand  when  the  rights  of  creditors  intervene  and 
are  prejudiced  ?  It  is  argued  that  the  directors  of  the  company  and 
the  finance  committee  knew  of  and  approved  and  sanctioned  the 
arrangement,  and  the  giving  up  of  the  defendant's  note  on  receiving 
that  of  Brown.  But  the  testimony  falls  short  of  establishing  the 
fact  of  a  sanction  by  them  in  their  official  or  corporate  capacity. 
Some  of  the  directors  and  members  of  the  finance  committee  knew 
of  the  arrangement  at  the  time,  but  others  did  not;  and  it  is  in 
evidence  that  the  board  of  directors  never  met  and  passed  upon  the 
subject,  nor  does  it  appear  that  the  finance  committee  ever  acted 
upon  it  as  such  committee  so  as  to  render  any  sanction  and  approval, 
which  individual  members  may  have  expressed,  an  official  and  bind- 
ing act  of  the  corporate  body.  But  if  the  directors  or  any  commit- 
tee of  the  directors  charged  with  the  subject  had  met  and  officially 
authorized  the  giving  up  of  the  defendant's  note  in  itself  valuable, 
and  a  sufficient  security  for  the  note  of  Brown,  having  comparatively 
no  value  or  responsibility  attached  to  it,  I  am  not  prepared  to  say 
that  it  would  not  have  been  such  a  dereliction  of  duty  on  their 
part,  such  a  want  of  good  faith  towards  the  creditors  or  persons 
having  claims  upon  the  capital  and  assets  of  the  corporation,  over 
which  they  were  the  trustees  and  managers,  as  would  subject  them 
to  a  personal  liability  to  make  good  the  loss  to  those  injured  by  the 
act.  This,  however,  is  not  the  question  at  present  with  regard  to  the 
directors  generally.  But  it  is  virtually  the  question  as  respects 
the  defendant,  who  was  himself  a  director  and  knew  the  condition  of 
the  company ;  was  acquainted  with  its  affairs ;  with  Brown's  circum- 
stances ;  and  the  circumstances  of  other  directors  who  owed  for  large 
amounts  of  stock,  and  knew  also  that  claims  existed  for  losses  which 
had  occurred  in  the  year  1825.  He  was  bound,  therefore,  to  do  no 
act  which  should  defeat  or  impair  the  security  upon  which  such  claim- 
ants or  creditors  had  a  right  to  repose. 

There  is  another  feature  of  this  case,  which  appears  to  me  to  be 
hardly  reconcilable  with  fairness  in  the  transaction  towards  those 
having  claims  upon  the  company.     It  is  that  part  of  the  agreement' 


CHAP.  XVIII.,]  STEACY  V.   EAILEOAD   COMPANY.  957 

by  which  the  defendant  was  to  pay  to  Brown  the  $6,000  for  stepping 
into  his  shoes  and  assuming  his  liability  for  the  stock.  As  the 
defendant  was  willing  to  lose  $6,000  on  the  stock  he  had  subscribed 
for,  why  did  he  not  offer  to  pay  that  money  directly  to  the  company 
on  account,  and  then,  if  the  company  were  willing  to  take  Brown  as 
paymaster  for  the  balance,  why  not  siibstitute  Brown's  note  for  the 
balance  only,  upon  the  defendant's  transferring  to  him  the  whole  of 
the  stock  ?  If  Brown  intended  to  act  honestly  towards  the  company 
by  ultimately  paying  for  the  stock,  this  course  would  have  been  the 
same  to  him.  It  appears,  however,  that  when  the  defendant's  note  of 
$4,500,  given  to  Brown,  came  to  maturity,  he  consented  to  give  it  up 
to  the  company,  and  it  was  accordingly  paid  to  them,  and  the  amount 
was  credited  on  the  substituted  stock  note  as  part  payment  thereof. 
While,  therefore,  I  hold  the  defendant  to  be  equally  liable  now  as  he 
ever  was  to  make  good  this  portion  of  the  capital  stock  of  the  com- 
pany for  which  he  subscribed  and  gave  his  note  of  $20,840,  I  think 
he  is  clearly  entitled  to  have  credit  for  the  $4,500  which  found  its 
way  into  the  company  as  a  payment  on  account.  The  other  sum  of 
$1,500,  to  make  up  the  $6,000,  was  paid  to  Brown,  and  does  not 
appear  to  have  been  paid  over  to  the  company ;  and  he  is,  therefore, 
not  entitled,  as  against  the  company,  to  a  credit  for  the  amount. 

It  has  been  urged  in  argument  that  the  receiver  who  files  this  bill 
represents  the  corporation,  and  stands  in  the  place  of  the  corporate 
body  with  respect  to  this  suit,  and  that  the  decree  now  to  be  made  can 
be  made  upon  no  other  principle  than  if  the  corporation  of  the  Mohawk 
Insurance  Company  was  itself  the  complainant.  I  apprehend  this  is 
too  limited  a  view  to  be  taken  of  the  case.  The  receiver  was 
appointed  at  the  instance  of  judgment  creditors  under  the  statute ; 
and  the  court  is  bound  to  look  beyond  his  mere  appointment,  and  to 
the  rights  of  those  standing  behind  him,  and  to  do  jiistice  to  them, 
such  being  the  object  of  this  suit. 

Decree :  that  the  master  compute  the  balance  due  from  the  defend- 
ant for  principal  and  interest  for  the  1,042  shares  which  he  held  in 
the  company,  etc.,  and  upon  confirmation  of  the  report,  that  the  com- 
plainant have  execution  for  the  same,  and  for  the  costs  of  this  suit  to 
be  taxed. 


STEACY  V.   KAILEOAD   COMPANY 
(5  Dillon,  348.     1879.) 

Dir.LON,  Circuit  Judge  :  — 

It  is  not  necessary  to  decide  whether  the  company's  contract  with 
Warren  Fisher,  Jr.,  for  the  construction  of  the  road,  would  have 
been  held  valid  if  it  had  been  assailed  by  non-concurring  share- 
holders or  by  the  creditors  of  the  company.     A  contract  for  the 
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construction  of  tie  -whole  road  seems,  however,  to  have  been  contem- 
plated as  permissible  by  the  19th  section  of  the  company's  char- 
ter; and  the  17th  and  29th  sections  contained  express  authority  to 
receive  subscriptions  for  stock,  "payable  in  labor  or  materials  in  and 
for  the  road;"  .  .  .  "bond  being  taken  to  the  company,  with  secu- 
rity for  the  faithful  performance  of  the  work  or  furnishing  of  the 
materials."  But  it  is  not  necessary  to  pass  upon  the  validity  of 
the  Fisher  contract,  for  the  reason  that  the  complainants'  bills  do 
not  attack  it  either  as  being  fraudulent  or  ultra  vires.  Nor  has 
it  been  assailed  in  argument  on  either  of  these  grounds,  or  on  any 
ground,  by  the  learned  counsel  for  the  complainants.  In  these  causes 
the  validity  of  that  contract,  so  far  as  it  authorized  the  issue  of  stock 
in  payment  for  work  done  by  Fisher,  must,  therefore,  be  assumed. 
Stock  was  thus  issued  purporting  to  be  full-paid  stock. 

On  September  2, 1869,  the  directors  of  the  company  ordered  the  sec- 
retary to  issue  $35,000  in  the  common  stock  of  the  company  at  par 
"on  account  of  work  done  and  materials  furnished  under  the  contract 
for  the  construction  of  the  road,  previous  to  September  1,  1869." 

On  February  8,  1870,  the  engineers  of  the  company  were  in- 
structed, by  the  unanimous  vote  of  the  directors,  to  make  a  de- 
tailed estimate  of  all  work  done  and  materials  furnished  by  Fisher, 
and  report;  and  in  July,  1870,  the  report  having  been  made,  the 
directors  unanimously  authorized  the  delivery  to  Fisher  of  $787,500 
first  mortgage  bonds,  $1,125,000  land  grant  bonds,  $675,000  in  the 
preferred  stock,  and  $675,000  m  the  common  stock  of  the  company; 
"such  being  the  estimate  of  the  consulting  engineer  of  the  company 
of  the  amount  now  due  him  on  his  contract."  It  was  also  resolved, 
at  the  same  meeting,  "that  the  president  might,  in  his  discretion, 
advance  to  Fisher  any  greater  amount  of  bonds  or  stock,  upon  his 
giving  good  and  sufficient  security  under  his  contract." 

On  November  15,  1870,  the  directors  authorized  the  executive 
committee  to  issue  to  Fisher  "stock  and  bonds  "of  this  road  in  such 
amounts  and  at  such  times  as  they  may  deem  expedient."  Some 
stock  was  advanced,  under  authority  thus  conferred,  without  secu- 
rity being  required;  but  this  latter  fact  does  not  appear  on  the 
records  of  the  company.  The  stock  earned  under  the  contract,  and 
that  issued  in  advance  of  being  earned,  was  in  the  same  form,  and 
alike  purported  to  be  paid-up  stock. 

The  defendants,  Atkins  and  Converse,  never  made  an  original 
subscription  to  the  stock  of  the  company,  and  they  became  holders 
of  its  shares  by  the  purchase  of  the  same  in  Boston,  through  brokers 
in  the  market,  without  any  actual  knowledge  of  the  facts  connected 
with  its  issue.  The  shares  thus  purchased  by  the  defendants,  Atkins 
and  Converse,  were  shares  which  had  been  issued  to  Fisher  by  the 
company,  under  the  resolutions  and  circumstances  hereinbefore  set 
forth;  but  whether  these  shares  were  shares  which  had  been  fully 
earned  by  Fisher,  or  shares  which  had  been  advanced  to  him  in  anti- 
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cipation  of  ■work  to  be  done,  does  not  appear,  nor  is  it  possible,  as 
counsel  concede,  ever  to  ascertain. 

The  ground  of  liability  on  the  part  of  the  defendants,  Atkins  and 
Converse,  is  that,  in  point  of  fact,  none  of  the  shares  issued  to 
Fisher  were  ever  paid  for ;  that  he  had  received  in  bonds  more  in 
value  than  the  work  he  performed  under  his  contract  was  worth; 
that,  not  having  complied  with  his  contract,  his  agreement,  contained 
in  his  construction  contract  with  the  company,  to  take  the  shares, 
must  now  be  regarded  and  treated  as  an  agreement  to  pay  for  the 
shares  in  cash;  and  that  shares,  not  being  negotiable  in  the  sense  of 
the  law  merchant,  are  open,  in  the  hands  of  every  holder,  to  all  the 
equities  which  attach  to  them  in  the  hands  of  the  original  taker; 
and,  therefore,  since  Fisher,  if  he  held  the  shares,  could  be  com- 
pelled to  pay  for  them  by  the  company,  or  at  all  events,  by  its 
creditors,  the  present  holders  of  such  shares,  although  they  are 
holders  for  value,  and  without  actual  notice  of  the  equities  in 
respect  thereto  as  between  Fisher  and  the  company,  are  neces- 
sarily charged  with  the  obligations  which  attach  to  the  original 
subscriber  or  holder  of  the  shares. 

There  is  no  allegation  in  the  bills  of  complaint  that  the  defend- 
ants, Atkins  and  Converse,  were  in  any  way  interested  in,  or  parties 
to,  the  contracts  under  which  said  shares  of  stock  were  issued,  or 
that  they  had  any  knowledge  of  such  contracts  when  they  purchased 
their  shares  of  stock.  Neither  is  there  any  allegation  in  the  bills  of 
complaint  that  said  defendants  were  parties  or  privies  to  any  over- 
issue or  over-payment  of  bonds  or  stock  by  said  company  to  Fisher, 
Jr.,  or  that  the  defendants  had  any  knowledge  or  information  that 
such  alleged  over-issues  or  over-payments  had  been  made.  Neither 
is  there  any  allegation  that  the  defendants  had  any  knowledge  or 
information  that  the  shares  of  stock  owned  by  them  had  not  been 
paid  for  in  full,  or  that  they  had  any  knowledge  or  information 
that  their  certificates  of  stock  were  issued  in  fraud  of  the  rights  of 
creditors. 

Upon  the  allegations  of  the  plaintiff's  bills,  as  well  as  upon  the 
proofs,  these  defendants  are  to  be  treated  as  the  bona  fide  purchasers 
and  holders  of  the  shares  of  stock  by  them  severally  owned. 

The  plaintiifs  nowhere  allege,  indeed,  that  any  shares  of  stock 
were  issued  to  said  Fisher,  Jr.,  by  said  corporation,  otherwise  than 
in  accordance  with  the  terms  of  said  contract,  or  that  any  shares 
were  issued  in  excess  of  the  stipulations  of  said  contract. 

It  is  our  judgment,  especially  in  view  of  the  provisions  of  sections 
17,  19,  and  29  of  the  company's  charter,  before  adverted  to,  that 
shares  of  stock  issued  as  full-paid  shares  by  authority  of  the  board 
of  directors,  under  the  construction  contract,  which  was  never  ques- 
tioned by  the  company  or  its  shareholders  or  creditors,  and  which  is 
not  assailed  or  impeached  by  the  pleadings  in  the  cause,  and  sold  by 
the  contractor  as  full-paid  shares,  to  purchasers  for  value,  without 
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actual  notice  of  the  equities  between  the  contractor  and  the  com- 
pany, if  any  there  be,  cannot  be  held  subject  to  such  equities,  and 
to  a  liability  to  have  shares  thus  issued  and  thus  purchased  treated 
as  unpaid  stock.  No  case  holding  such  a  doctrine  was  referred  to  by 
the  learned  counsel  for  the  complainants,  and  it  is  confidently  be- 
lieved that  no  such  judgment  has  ever  been  pronounced.  It  is  diffi- 
cult to  perceive  any  principle  of  reason  or  law  on  which  such  a 
judgment  could  rest.  The  company  have  the  power  to  issue  its 
shares.  It  cannot,  without  special  authority  from  the  Legislature, 
issue  its  shares  as  full-paid  without  actual  payment  in  money,  or,  at 
least,  in  money's  worth.  A  leading  object  of  the  creation  of  cor- 
porations and  the  issue  of  shares  is  that  the  shares  may  be  trans- 
ferred with  all  practicable  facility.  Bank  v.  Lanier  (11  Wall.  369)  j 
New  York,  etc.  Railroad  Co.  v.  Schuyler  (34  N.  Y.  30,  82).  The 
company's  directors  and  officers  are  the  guardians  of  the  company's 
rights.  They  ought  not  to  issue  shares  in  violation  of  their  duty. 
They  know  whether  the  shares  have  been  paid  for  or  not.  This  the 
public  have  no  means  of  knowing,  and  no  effectual  means  for  ascer- 
taining. If  the  company's  directors,  or  other  authorized  officers, 
commit  a  fraud  upon  the  company  in  this  respect,  they  are  undoubt- 
edly liable  therefor.  But  can  any  one  point  out  wherein  the  equities 
of  the  creditor  of  a  company  thus  defrauded  by  its  officers  is  supe- 
rior to  the  equities  of  those  who  have  acted  upon  the  representations 
of  such  officers  within  the  scope  of  their  powers,  accredited  by  reso- 
lutions of  the  directors  and  authenticated  by  the  corporate  seal,  and 
upon  such  solemn  assurances  purchased  the  shares  of  the  company? 
Grant  that  the  capital  stock  is  a  trust  fund  for  the  benefit  of  credi- 
tors, yet  this  trust  cannot  be  followed,  any  more  than  other  trusts, 
into  the  hands  of  5o?ia  _;?(^e  purchasers  for  value.  Per  Swayne,  J., 
in  Sanger  v.  Upton  (91  U.  8.  56,  60). 

What  contract  did  the  defendants  Atkins  and  Converse  make? 
They  made  a  contract  to  buy,  and  did  buy,  what  the  company  had 
issued  and  represented  to  be  full-paid  shares,  without  notice  that 
this  representation  was  untrue.  If  the  representation  thus  made  is 
true,  they  are  under  no  liability  again  to  pay  for  the  shares.  If  the 
shares  had  been  represented  to  have  been  unpaid,  non  constat  that 
they  would  have  purchased  them.  Clearly  the  company  would  be 
estopped  to  make  ^he  claim  here  advanced  by  its  creditors. 

Again,  we  ask,  in  what  consists  the  superior  equity  of  the  credi- 
tor over  the  obvious  equities  which  exist  in  favor  of  such  a  purchaser 
of  the  company's  shares.  The  creditor  trusted  that  the  company's 
officers  would  not  violate  their  duty;  the  purchaser  trusted  that  they 
had  not  violated  their  duty. 

The  rights  and  obligations  of  a  bona  fide  transferee  of  shares 
purporting  to  be  full -paid  shares  are  different  from  the  rights  and 
obligations  of  the  transferee  of  shares  which  do  not  purport  to  be 
full-paid.     In  cases  where  the  certificates  show  on  their  face  that 
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the  shares  have  been  paid  in  part  only,  the  law  implies  a  promise 
by  the  transferee  to  pay  the  balance  due  upon  the  shares  upon  calls 
when  he  has  come  into  privity  with  the  company.  Webster  v. 
Upton  (91  U.  S.  65,  69);  Upton  v.  Tribilcock  (lb.  45).  Such  an 
implied  promise  rests  upon  the  reasonable  and  obvious  ground  that 
the  transferee  has  knowingly  and  voluntarily  assumed  the  liability 
of  the  transferrer.  But  upon  what  ground  can  the  law  raise  a  prom- 
ise to  pay  the  balance  due  upon  shares  when  the  company  has 
asserted,  and  the  purchaser  acts  upon  the  assurance,  that  the  shares 
have  been  fully  paid? 

The  question  here  urged  by  the  complainants  is  settled  by  the 
universal  practice  of  business  men,  as  well  as  by  the  judgments  of 
the  courts.  Millions  of  dollars  of  stocks  are  sold  in  this  country 
every  week,  and  there  is  no  practice  on  the  part  of  purchasers,  and 
no  understanding  that  the  law  requires  of  them,  that  they  shall 
ascertain  aliunde  the  representations  of  the  company's  authorized 
officers  that  certificates  of  full-paid  stock  have  in  fact  been  fully 
paid.  How  could  a  purchaser  ascertain  this  fact?  Must  he  go  -to 
the  records  of  the  particular  corporation,  in  a  remote  and  distant 
State  it  may  be,  and  make  an  examination  before  he  can  safely  buy? 
What  more  value  is  to  be  placed  upon  facts  stated  in  the  records 
than  upon  those  stated  undet  the  corporate  seal,  by  the  authorized 
ofi&cers,  as  respects  matters  intra  vires  ?  Officers  who  would  state  a 
falsehood  on  the  certificate  of  stock  would  state  it  on  the  corporate 
records,  if  this  were  necessary  to  make  the  intended  fraud  effectual. 
And,  hence,  the  duty  so  much  insisted  on  in  argument,  that  a  pur- 
chaser is  bound  to  know-  the  facts  appearing  on  the  corporate  records, 
in  addition  to  its  being  an  impracticable  duty,  would,  if  discharged, 
be  valueless  as  a  guaranty  against  frauds  upon  creditors.  Besides, 
on  what  principle  is  it  that  a  purchaser  of  the  company's  shares  is 
to  be  held  to  be  the  guardian  of  the  rights  of  the  company's  credi- 
tors and  bound  to  protect  them?  But  the  exigencies  of  this  case  do 
not  require  us  to  go  so  far,  since,  if  we  concede  that  a  bona  fide 
transferee  for  value  of  full-paid  shares  is  charged  with  knowledge 
of  all  the  facts  concerning  those  shares  appearing  on  the  records  of 
the  corporation,  there  is  nothing  therein  disclosed  which  shows  that 
the  shares  purchased  by  Atkins  and  Converse  had  not  been  paid  for 
by  Fisher  under  his  contract.  The  company's  records  show  that  a 
large  amount  of  stock  had  been  earned  by  Fisher  and  ordered  to  be 
issued,  and  under  the  29th  section  of  the  charter  other  stock  was 
ordered  to  be  advanced  to  him,  on  his  giving  bond  to  the  company 
to  pay  for  the  same  under  his  construction  contract,  the  validity  of 
which  was  not  questioned  by  the  company  or  any  of  its  shareholders. 

But  the  question  here  presented  does  not  rest  alone  upon  general 

reasoning.     The   subject  was   somewhat   considered  by  the  circuit 

court  for  the   eastern  district  of  Missouri,  in   Phelan  v.  Hazard 

(Cent.  Law  Jour.  Feb.  8,  1878,  p.  109;  6  Dillon,  45).     That  was 

vol,.  I.  —  61 
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a  suit  brought  by  a  single  creditor  of  an  insolvent  corporation  to 
enforce  tlie  liability  of  a  stockholder  for  the  unpaid  balance  of  his 
stock.  The  shares  had  been  issued  in  payment  for  a  mining  prop- 
erty which  the  corporation  had  purchased.  The  plaintiff  did  not 
undertake  to  impeach  as  fraudulent  this  transaction  between  the  cor- 
poration and  the  original  shareholders,  but  simply  claimed  'that  the 
shares  of  stock  had  not  been  paid  for,  either  by  the  person  to  whom 
they  were  originally  issued  or  by  the  defendant,  the  transferee  and 
present  holder  of  the  shares.  The  court,  after  stating  that  the  proof 
showed  that  the  shares  in  question  had  been  paid  for  precisely  as 
they  were  originally  agreed  to  be  paid  for,  viz.,  by  a  conveyance  of 
the  mining  property  of  the  corporation,  and  that  the  conveyance  had 
been  received  and  recorded  by  the  corporation,  says:  "Unless  this 
agreement  is  rescinded  or  set  aside  for  fraud,  how  can  it  be  said  that 
the  stock  has  not  been  paid  for?  The  parties  have  agreed  that  it 
has  been  paid  for,  and  that  agreement  is  conclusive  unless  it  is 
rescinded  or  impeached  for  fraud,  and  this  cannot  be  done  unless 
the  attack  is  directly  made.  Undoubtedly  such  an  attack  could  be 
made  while  the  stock  was  in  the  hands  of  the  original  takers  of  it; 
but  it  is  not  so  clear  that  it  could  be  made  by  a  subsequent  creditor 
of  the  corporation  against  a  transferee  of  the  stock  for  value,  who 
purchased  the  same  in  good  faith  as  full-paid  stock,  relying  upon 
the  records  of  the  corporation,  which  showed  the  shares  to  have 
been  fully  paid  for,  and  the  manner  in  which  the  payment  had  been 
made." 

Subsequently  the  similar  case  of  Foreman,  Assignee,  etc.  v.  Bigelow 
et  al.  (Cent.  Law  Jour.  jSTov.  29,  1878,  p.  430)  came  before  the  cir- 
cuit court  for  Massachusetts,  and  it  was  decided  that  a  hona  fide 
purchaser  of  full-paid  shares  was  not  liable  to  be  assessed  upon  his 
shares.  The  opinion  of  Mr.  Justice  Clifford  is  very  full,  and  we 
forbear  going  over  ground  so  exhaustively  covered  in  his  judgment. 

A  long  line  of  English  cases  under  the  Companies  Acts,  referred  to 
in  the  opinions  in  the  two  American  eases  last  cited,  had  established 
the  principle  that  stock  need  not  necessarily  be  paid  for  in  cash,_ — 
that  it  might  be  paid  for  in  money's  worth.  This  doctrine  had  led 
to  such  abuses  as  to  cause  Parliament- to  insert  in  the  Companies  Act 
of  1867  the  following  provision :  — 

"  Sect.  25.  Every  share  in  any  company  shall  be  deemed  and  taken  to  have 
been  issued  and  to  be  held  subject  to  the  payment  of  the  whole  amount  thereof 
in  cash,  unless  the  same  shall  have  been  otherwise  determined  by  a  contract 
duly  made  in  writing  and  filed  with  the  registrar  of  joint  stock  companies  at  or 
before  the  issue  of  such  shares.  " 

The  construction  and  effect  of  this  section  came  before  the  court 
in  Niohols'  Case  (Law  Eep.  7  Ch.  533).  In  that  case  a  company 
issued  certificates  of  shares  as  fully  paid  up,  when  in  fact  no  pay- 
ment had  been  made,  nor  contract  registered  under  the  provisions 
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of  the  Companies  Act  of  1867,  section  25.  At  the  date  of  the  wind- 
ing up  of  the  company  some  of  these  shares  were  held  by  N.,  who 
had  no  notice  that  they  were  not  fully  paid  up.  It  was  held  (revers- 
ing the  decision  of  Hall,  vice-chancellor)  that  by  the  issue  of  the  cer- 
tificates the  company  were  estopped  from  alleging  that  the  shares 
were  not  paid  up,  and  that  N.  could  not  be  placed  on  the  list  of  con- 
tributories  in  respect  of  them  as  unpaid  shares. 

An  appeal  was  taken  by  the  liquidator,  and  the  appeal  was  dis- 
missed by  the  House  of  Lords  (26  W.  E.  819).  In  giving  judgment. 
Lord  Cairns,  after  quoting  the  aforementioned  section  26  of  the  Act 
of  1867,  said :  "  The  effect  of  the  section  is  very  simple.  Before  the 
passing  of  the  act  it  was  open  to  any  holder  of  shares  to  say,  '  I  have 
made  a  contract  that  I  shall  not  be  called  on  to  pay  up  the  value  of 
these  shares ; '  but  the  abuse  of  such  contracts  led  to  a  statutory  pro- 
vision, making  it  a  condition  that  no  shares  be  treated  as  fully  paid 
unless  their  value  is  paid  in  cash,  or  unless  publicity  is  insured  by  a 
written  contract  duly  filed  in  the  manner  provided  for.  If  Goulton 
had  been  called  upon  to  pay  up  the  value  of  his  shares,  this  section 
would  have  deprived  him  of  any  defence;  but  we  have  now  to  con- 
sider the  case  of  a  bona  fide  transfer  for  value,  and  I  want  to  know 
how  the  section  can  affect  such  a  transaction.  It  leaves  untouched 
the  question  of  payment,  and  says  nothing  as  to  evidence  of  pay- 
ment; but  if  the  company  gives  a  receipt  for  the  amount  of  the 
shares,  and  this  receipt  passes  to  a  purchaser  who  does  not  know 
that  no  actual  payment  has  been  made,  his  title  must  not  be  preju- 
diced by  the  statute.  He  receives  a  representation  to  the  effect  that 
the  law  has  been  complied  with,  and  it  would  paralyze  the  whole 
trade  in  companies'  shares  if  a  person  taking  shares  with  a  repre- 
sentation that  they  are  fully  paid  up  must  disregard  this  assertion 
and  satisfy  himself  of  the  fact  by  personal  inquiry,  especially  as  he 
might  have  considerable  difficulty  in  obtaining  accurate  information 
as  to  the  fact  of  payment  or  non-payment.  Much  was  said  as  to  the 
burden  of  proof  and  as  to  the  necessity  for  showing  an  absence  of 
notice.  If  the  shares  come,  in  the  regular  course  of  business,  into 
the  hands  of  a  purchaser  for-valuable  consideration,  those  who  chal- 
lenge, the  transaction  must  prove  that  such  purchaser  had  notice  of 
the  fact."  Lords  Hatherley,  Selborne,  and  Blackburn  each  gave 
opinions  in  concurrence,  and  Lord  Gordon  concurred  without  deliv- 
ering a  separate  opinion.  . 

As  to  other  defendants,  different  questions  are  presented.  Certain 
individuals  and  counties  became  original  subscribers  to  the  stock  of 
the  company.  By  the  charter  of  the  company  it  is  provided  that 
five  per  cent  on  each  share  shall  be  paid  when  subscribed,  and  subse- 
quent payments  shall  be  made  upon  calls  by  the  board  of  directors, 
who  are,  however,  required  to  give  sixty  days'  notice  of  each  call, 
and  are  prohibited  from  making  a  call  for  more  than  ten  per  cent  at 
any  one  time,  and  from  making  more  than  three  calls  in  any  one 
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year.  On  December  2,  1869,  the  stockholders  voted  that  no  further 
calls  be  made  upon  the  original  stock  subscriptions,  and  that  certifi- 
cates issue  for  stock  to  the  extent  to  which  the  payment  had  been 
made,  and  that  the  balance  of  the  subscriptions  be  cancelled;  and  on 
January  25,  1870,  the  directors,  pursuant  to  the  above-mentioned 
vote  of  the  stockholders,  instructed  the  secretary  "  to  cancel  seventy- 
three  per  cent  of  the  original  individual  and  county  subscriptions, 
and  to  issue  certificates  of  stock  to  all  stockholders  whose  accounts 
shall  on  March  15,  1870,  show  credits  to  the  amount  of  twenty- 
seven  per  centum  of  the  stock  now  standing  in  their  names."  As 
respects  certain  individuals  and  counties  made  defendants,  this  was 
carried  out. 

The  case  as  to  the  counties  was  submitted  upon  the  bill  and 
answers.  The  averments  of  the  answers  are  to  be  taken  as  true. 
The  counties  had  paid  twenty-seven  per  cent  of  their  subscriptions. 
The  release  was  directed  by  the  stockholders  themselves.  The  com- 
pany was  then  solvent.  The  release  was  made  a  matter  of  record  in 
1870.  There  was  no  secrecy  and  no  fraud  intended.  It  is  averred 
in  the  answers  that  the  original  subscriptions  had  been  made  before 
there  was  any  legislative  authority  for  that  purpose.  The  company 
decided  in  1870  that  it  was  "  inexpedient  to  attempt  the  further  col- 
lection of  calls  upon  the  original  individual  and  county  subscriptions 
to  the  capital  stock,"  and  ordered  one  share  of  f  25  to  issue  for  each 
$25  paid,  "the  stockholders  to  lose  the  fraction  paid  over  a  full 
share."  This  arrangement,  it  may  fairly  be  inferred,  was  consented 
to  by  every  person  interested  in  the  company.  The  amount  of  the 
old  stock  was  thus  ascertained,  and  the  company  had  agreed  to  give 
the  balance  of  its  stock  to  the  contractor  for  building  its  road,  and 
undoubtedly  the  contractor  knew  of  this  arrangement  and  consented 
to  it.  The  counties  and  the  company  acted  on  the  faith  of  this 
release.  The  counties  supposed  they  were  out  of  the  company,  and 
subsequently  had  no  voice  and  took  no  part  in  its  affairs.  No  stock- 
holder in  the  company  ever  complained  of  the  action  in  releasing  the 
counties.  No  creditors  are  in  existence  who  were  such  at  the  time 
of  the  release  of  the  counties,  except  those  claiming  under  the  Fisher 
contract;  and  no  claim  was  made  against  the  counties  that  they  were 
liable  as  stockholders  until  1877,  nearly  seven  years  after  they  were 
released,  and  long  after  the  company  was  bankrupt  and  practically 
dissolved.^  Under  the  circumstances  of  the  case  as  set  forth  in  the 
answers  of  the  counties,  we  are  of  opinion  that  the  release  was 
effectual ;  but  if  it  is  not,  the  counties  ought  to  be  protected  by  the 
creditors'  laches  from  the  liability  which,  at  this  late  day,  the  credi- 
tors are  now  seeking  to  enforce  against  them. 

In  disposing  of  the  case  it  may  be  well  briefly  to  express  our  views 
concerning  the  claim  of  the  creditor  based  upon  the  double  liability 
clause  of  the  constitution  of  1868.  The  charter  of  the  railroad  com- 
pany contained  this  provision :  — 
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"  Sect.  25.  No  stockholder  in  this  company  shall  be  in  any  event  responsi- 
ble for  losses  of  the  company  to  any  greater  amount  or  extent  in  the  whole  than 
the  amount  of  stock  subscribed  for  and  taken  by  him." 

Section  24  of  the  charter  of  the  company  was  as  follows :  — 

"  The  said  company  hereby  reserved  to  itself  the  right  either  to  accept  or  re- 
ject any  act  of  the  general  assembly  of  this  State,  altering  or  amending  this 
charter;  which  shall  be  decided  by  a  vote  of  a  majority  of  all  the  stock,  exclusive 
of  that  taken  by  the  State,  at  a  meeting  of  the  stockholders  regularly  convened 
for  that  purpose." 

Afterwards  the  constitution  of  1868  was  adopted,  containing  the 
following :  — 

"  The  general  assembly  shall  pass  no  special  act  conferring  cor- 
porate powers.  Corporations  may  be  formed  under  general  laws; 
but  all  such  laws  may  from  time  to  time  be  altered  or  repealed. 
Dues  from  corporations  shall  be  secured  by  such  individual  liability 
of  the  stockholders  and  other  means  as  may  be  prescribed  bylaw; 
but,  in  all  cases,  each  stockholder  shall  be  liable,  over  and  above  the 
stock  by  him  or  her  owned,  and  any  amount  unpaid  thereon,  to  a 
further  sum  at  least  equal  in  amount  to  such  stock.  The  property 
of  corporations  now  existing  or  hereafter  created  shall  forever  be 
subject  to  taxation,  the  same  as  the  property  of  individuals.  No 
right  of  way  shall  be  appropriated  to  the  use  of  any  corporation 
until  full  compensation  therefor  shall  be  first  made  in  money,  or 
first  secured  by  a  deposit  of  money,  to  the  owner  irrespective  of  any 
benefit  from  any  improvement  proposed  by  such  corporation;  which 
compensation  shall  be  ascertained  by  a  jury  of  twelve  men,  in  a  court 
of  record,  as  shall  be  prescribed  by  law.'" 

The  provisions  of  the  constitution  were  never  accepted  by  the 
stockholders. 

As  respects  the  claim  in  the  bill  based  upon  the  double  liability 
clause  of  the  constitution  of  1868,  we  remain  of  the  opinion  hereto- 
fore expressed,  that  the  measure  of  liability  of  the  stockholders,  at 
whatever  time  they  become  such,  is  fixed  by  the  25th  section  of  the 
charter,  and  was  not  increased  by  any  act  of  the  State  not  assented 
to  by  the  corporation. 

The  purpose  of  the  provision  in  section  25  of  the  charter  was  not 
to  declare  a  double  liability,  but  to  limit  the  liability  of  the  stock- 
holder to  the  duty  of  paying  for  the  stock  subscribed  or  held  by 
him. 

The  State  has  passed  no  act,  so  far  as  relates  to  the  liability  here 
sought  to  be  enforced,  to  carry  the  constitutional  provision  into 
effect. 

The  defendants  contend  that  the  constitutional  convention  of  1868 
did  not  intend  to  legislate  upon  this  subject  of  the  personal  liability 
of  stockholders  in  corporations,  but  to  leave  the  whole  subject  to 
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future  Legislatures,  with  a  limitation  upon  their  powers,  which 
limitation  was  fixed  by  the  clause  in  question;  and  that  the  sole 
object  and  purpose  of  such  clause  is  to  declare  the  limitation,  and 
not  to  create  the  liability.  It  cannot  be  denied  that  there  are  strong 
arguments  in  favor  of  this  view. 

If  the  constitutional  provision  is  not  self-executing,  the  same 
result  is  reached  as  that  based  upon  sections  24  and  25  of  the 
charter. 

Caldwell,  J.,  concurs.  Bill  dismissed. 
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CHAPTER  XIX. 

EFFECT  OF  IRREGULAR   INCORPORATION    UPON  THE 
STOCKHOLDERS'   LIABILITY. 


UTLEY  V.  UNION   TOOL  COMPANY. 

GODFB.EY  V.  SAME. 

(11  Gray,  139.     1858.) 

Actions  of  Contract  against  the  Union  Tool  Company,  described  in 
tlie  writs  as  "  a  corporation  established  according  to  law  in  Goshen," 
in  the  county  of  Hampshire.  The  principal  defendants  were  de- 
faulted, and  several  persons  were  summoned  in  as  stockholders,  pursu- 
ant to  the  St.  of  1851,  c.  315,  and  filed  answers,  upon  which  trials 
were  had  in  the  court  of  common  pleas  in  Hampshire. 

The  plaintiffs  proposed  to  prove  by  the  records  of  the  Union  Tool 
Company  that  the  respondents  were  stockholders  therein.  The  re- 
spondents objected  to  the  admission  of  this  evidence  before  the 
existence  of  the  corporation  had  been  shown,  and  unless  it  was 
shown  that  it  was  a  manufacturing  corporation  whose  stockholders 
might  become  liable  as  such  for  its  debts. 

MoKKis,  J.,  ruled  that  it  was  not  necessary  for  the  plaintiffs  to 
prove  the  existence  of  the  corporation,  that  being  admitted  by  the 
default,  but  that  it  was  necessary  to  show  that  it  was  such  a  corpo- 
ration that  its  stockholders  might  become  individually  liable ;  and 
admitted  evidence  that  the  company  had  made  by-laws  and  done 
other  acts  as  a  corporation,  and  the  respondents  had  attended  meet- 
ings as  stockholders ;  without  proof  that  the  company  had  ever  been 
incorporated  by  the  Legislature,  or  by  articles  of  association  in  writ- 
ing, setting  forth  the  amount  of  the  capital  stock,  and  the  purpose  of 
their  establishment,  as  required  by  St.  1851,  c.  133,  §§  1-3.  Verdicts 
were  taken  for  the  plaintiffs,  and  the  respondents  alleged  exceptions. 
The  other  facts  sufficiently  appear  in  the  opinion. 

BiGELOW,  J. :  — 

There  can  be  no  doubt  that  the  burden  of  proof  was  on  the  plain- 
tiffs to  show  the  legal  existence  of  a  corporation  of  which  the  persons 
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summoned  in  the  action  were  members  and  for  the  debts  of  which 
they  were  personally  liable.  This  is  the  precise  issue  which,  by  St. 
1861,  c.  315,  §  2,  it  was  intended  should  be  open  to  a  stockholder  on 
his  being  admitted  to  defend  the  action  as  therein  provided.  It  is  to 
be  made  to  appear  that  he  is  liable  in  the  action ;  otherwise  he  is  en- 
titled to  judgment  in  his  favor  "upon  the  issue  joined."  It  has 
already  been  determined  that  under  this  provision  an  alleged  stock- 
holder cannot  be  allowed  to  make  a  general  defence  to  an  action 
against  a  corporation,  by  calling  in  question  the  validity  of  the  debt 
which  is  sought  to  be  recovered,  or  disputing  the  amount  averred  to 
be  due,  but  that  he  has  a  right  to  a  hearing  and  adjudication  on  the 
question  whether  he  is  a  member  of  a  corporation  and  liable  as  such 
for  its  debts.  Holyolce  Bank  v.  Goodman  Paper  Manuf.  Co.  (9  Cush. 
682).  It  is  obvious  that  the  trial  of  the  issue  which  is  thus  opened 
to  an  alleged  stockholder  necessarily  involves  the  question  of  the 
legal  existence  of  the  corporation  for  the  debt  of  which  he  is  sought 
to  be  charged,  because  his  liability  depends  on  the  nature  of  the  cor- 
porate body  and  of  the  powers  and  duties  with  which  it  was  clothed  by 
law.  Until  these  are  shown,  it  cannot  be  known  whether  the  stock- 
holder is  legally  chargeable  or  not.  Doubtless  there  may  be  cases 
where  the  existence  of  a  corporation  and  the  character  and  descrip- 
tion of  its  functions  and  privileges  may  be  shown  by  prescription  or 
long  user.  In  such  case  a  charter  or  legislative  grant  of  corporate 
powers  may  be  presumed.  But  no  such  inference  or  presumption  can 
exist  in  the  present  cases,  nor  do  the  plaintiffs  attempt  to  maintain 
their  claims  to  charge  the  persons  summoned  on  any  such  ground. 
On  the  contrary,  their  whole  case  rests  on  the  allegation  that  the 
respondents  are  liable  as  stockholders  in  a  corporation  created  and 
established  under  the  recent  statute  entitled  "  an  act  relating  to  joint 
stock  companies."  (St.  1851,  c.  133.)  But  it  seems  to  us  that  the 
evidence  offered  at  the  trial  fails  to  show  that  the  alleged  corpora- 
tion ever  had  any  legal  existence.  By  reference  to  the  first  section 
of  the  statute  it  will  be  found  that,  in  order  to  establish  a  corporation 
under  it,  it  is  necessary  that  not  less  than  three  persons  should  enter 
into  "articles  of  agreement  in  writing,"  for  the  purpose  of  carrying 
on  business  of  the  nature  specified  in  the  statute.  By  these  articles, 
it  is  provided  in  §§  2  and  3,  the  amount  of  the  capital  stock  shall  be 
fixed  and  limited,  and  the  purpose  for  which  and  the  place  in  which 
the  corporation  is  to  be  established  shall  be  distinctly  and  definitely 
set  forth.  By  §  4,  it  is  further  provided  that,  before  commencing 
business,  a  certificate  shall  be  made  of  the  name,  purpose,  capital 
stock,  and  other  particulars  concerning  the  constitution  and  objects 
of  the  corporation,  to  be  published  and  recorded  as  therein  required. 
And  by  §  6  it  is  provided  that  "when  such  persons  are  organized 
as  aforesaid"  —  that  is,  by  articles  of  agreement,  as  above  set  forth  — 
"they  shall  become  a  corporation,  with  all  the  powers  and  privi- 
leges and  subject  to  all  the  duties,  restrictions  and  liabilities  set 
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forth  in  the  thirty-eighth  and  forty-fourth  chapters  of  the  revised 
statutes."  There  can  be  no  doubt  of  the  construction  which  ought 
to  be  given  to  these  provisions.  The  implication  is  clear  and  un- 
avoidable that,  until  the  organization  is  completed  according  to  the 
requirements  of  the  statute,  the  association  does  not  become  a  corpo- 
ration, and  does  not  possess  corporate  rights  or  privileges,  nor  is  it 
subject  to  the  duties  and  liabilities  of  a  manufacturing  corporation, 
among  which  is  the  liability  of  the  stockholders  for  corporate  debts, 
if  certain  provisions  of  law  are  not  complied  with.  There  is  an  ob- 
vious reason  for  making  such  organization  by  written  articles  of 
agreement  a  condition  precedent  to  the  exercise  of  corporate  rights. 
It  is  the  basis  on  which  all  subsequent  proceedings  are  to  rest,  and  is 
designed  to  take  the  place  of  a  charter  or  act  of  incorporation,  by 
which  corporate  rights  and  privileges  are  usually  granted.  If  there 
were  no  such  requirement,  there  would  be  an  absence  of  any  pro- 
visions by  which  the  right  to  exercise  corporate  power  could  be 
definitely  fixed  and  established,  and  there  would  be  no  means  of 
ascertaining  the  rights  of  stockholders  or  of  persons  dealing  with 
such  associations. 

Upon  an  examination  of  the  evidence  adduced  at  the  trial  there  is 
nothing  to  show  that  any  articles  of  agreement  were  ever  entered 
into  for  the  formation  of  a  corporation  under  the  statute.  That 
some  organization  took  place  with  a  view  to  establish  a  corporation 
is  abundantly  shown.  But  the  essential  fact  is  wanting  to  show  that 
the  persons  engaged  in  the  enterprise  ever  complied  with  the  con- 
dition precedent  to  their  right  to  assume  the  name  and  functions  of 
a  corporation.  It  is  not  a  ease  of  a  defective  organization  under  a 
charter  or  act  of  incorporation,  nor  of  erroneous  proceedings  after 
the  necessary  steps  were  taken  to  the  assumption  of  corporate  powers, 
but  there  is  an  absolute  want  of  proof  that  any  corporation  was  ever 
called  into  being,  which  had  the  power  of  contracting  debts  or  of 
rendering  persons  liable  therefor  as  stockholders. 

We  are  not  called  on  now  to  say  whether  the  plaintiffs  have  any 
remedy  for  the  collection  of  their  debt  against  those  who  participated 
in  the  transactions  connected  with  the  attempted  organization  of  the 
supposed  corporation.  It  is  sufficient  for  the  decision  of  this  case, 
that  the  respondents  cannot  be  held  liable  in  the  action  for  the  debts 
of  a  corporation  which  has  never  had  any  legal  existence. 

Exceptions  sustained. 
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INDIANAPOLIS  FURNACE  COMPANY  v.  HERKIMER. 
(46  Ind.  142.     1874.) 

From  the  Marion  Circuit  Court. 

WORDBN,  J. :  — 

Complaint  by  the  appellant  against  the  appellee  on  the  following 
paper  subscribed  by  the  defendant. 

"  Articles  of  association  of  the  Indianapolis  Furnace  and  Mining 
Company,  organized  for  the  purpose  of  operating  in  the  Counties  of 
Marion  and  Clay,  in  the  State  of  Indiana. 

"  Article  First.  The  name  of  said  company  shall  be  the  Indian- 
apolis Furnace  and  Mining  Company. 

"  Article  Second.  The  capital  stock  pf  said  company  shall  be  one 
hundred  thousand  dollars,  and  be  divided  into  shares  of  fifty  dollars 
each,  to  be  paid  for  in  such  amounts  and  at  such  times  as  may  be 
ordered  by  the  board  of  directors. 

"  Article  Third.  The  stockholders  shall  elect  directors,  who  shall 
from  their  number  elect  a  president,  secretary,  and  treasurer,  who 
shall  hold  their  office  for  one  year  and  until  their  successors  are 
elected  and  qualified. 

"Article  Fourth.  The  board  of  directors  shall  have  the  control 
and  management  of  the  business  of  the  company,  except  as  they  may 
appoint  some  one  or  more  persons  to  take  charge  of  the  same,  in 
which  case  the  record  of  the  action  of  the  board  in  appointing  them 
shall  be  evidence  of  their  authority  to  act  for  said  company. 

"  Article  Fifth.  The  board  of  directors  shall  have  power  to  make 
assessments  on  stock,  collect  the  same,  issue  certificates  therefor,  and 
declare  and  pay  dividends,  which  shall  be  at  least  twice  a  year. 

"  Article  Sixth,  All  the  expense  incurred  by  the  company  shall  be 
paid,  and  all  the  indebtedness  of  the  same  shall  likewise  be  dis- 
charged before  any  dividends  shall  be  paid  to  the  stockholders,  un- 
less the  directors  shall  direct  otherwise. 

"  Article  Seventh.  We,  the  undersigned,  hereby  subscribe  to  all 
the  foregoing  articles,  provisions,  conditions,  and  stipulations,  and 
agree  to  the  organization  of  a  company  as  therein  stated,  binding 
ourselves  to  take  and  pay  for  the  number  of  shares  of  stock  set  op- 
posite our  names  respectively,  and  pay  for  the  same  at  such  times 
and  in  such  amounts  as  the  board  of  directors  may  order  the  same  to 
be  paid  for,  without  relief  from  valuation  or  appraisement  laws. 
"  Subscribers'  Names.  No.  of  Shares. 

"  J.  D.  Herkimer,  by  D.  Root,  100." 

There  were  three  paragraphs  in  the  complaint,  each  counting  upon 
the  same  instrument,  in  each  of  which  it  was  alleged  that  at  the  time 
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of  the  execution  of  the  instrument  by  the  defendant,  the  plaintiff 
was  a  duly  organized  corporation ;  but  it  is  not  alleged  in  either  para- 
graph that  after  the  execution  of  the  instrument  any  steps  were 
taken  to  perfect  the  organization. 

The  defendant  demurred  to  each  paragraph,  assigning  for  cause 
the  want  of  a  statement  of  suflcient  facts,  but  the  demurrers  were 
overruled,  and  the  defendant  excepted. 

The  defendant  then  answered,  —  ,.. 

1.  By  general  denial. 

2.  E"ul  tiel  corporation. 

3.  Nul  tiel  corporation,  setting  out  specially  the  omission  of  the 
performance  of  the  acts  required  by  the  statute,  in  order  to  perfect 
the  corporate  organization. 

4.  A  denial  of  the  execution  of  the  instrument,  sworn  to. 

It  appears  by  the  entries  of  the  clerk,  though  not  by  any  bill  of 
exceptions,  that  the  plaintiff  moved  in  writing  to  strike  out  the 
second  and  third  paragraphs  of  the  answer,  "  for  the  reason  that  the 
first  and  fourth  present  the  whole  question,"  but  that  the  motion  was 
overruled,  and  the  plaintiff  excepted.  A  reply  in  denial  was  then 
filed  to  the  second  and  third  paragraphs  of  the  answer. 

Trial  by  the  court,  finding  and  judgment  for  the  defendant,  the 
plaintiff  having  unsuccessfully  moved  for  a  new  trial. 

The  overruling  of  the  appellant's  motion  to  strike  out  the  second 
and  third  paragraphs  of  the  answer  is,  amongst  other  things,  assigned 
for  error.  Conceding  that  this  question  is  in  the  record,  the  motion 
was  properly  overruled,  because  the  ground  on  which  it  was  made  is 
not  tenable.  The  first  and  fourth  paragraphs,  being  mere  denials, 
did  not  "  present  the  whole  question."  The  general  denial  does  not 
put  in  issue  the  existence  of  the  corporation.  Cicero  Hygiene  Drain- 
ing Company  v.  Craighead  (28  Ind.  274),  and  authorities  cited.  Per- 
haps the  paragraphs  were  in  abatement,  and  should  therefore,  have 
been  sworn  to.  See  Heaston  v.  The  Cincinnati,  etc..  Railroad  Co. 
(16  Ind.  275).  But  no  question  was  made  in  this  respect,  nor  was 
the  validity  of  the  paragraphs  in  any  way  brought  in  question. 

We  may  properly  here  notice  another  proposition,  which,  though 
not  perhaps  directly  involved,  is  in  some  measure  connected  with  the 
motion  for  a  new  trial.  We  are  of  opinion  that  a  radical  error  was 
committed  in  overruling  the  demurrers  to  the  several  paragraphs  of 
the  complaint.  The  articles  of  association  signed  by  the  defendant, 
including  his  subscription  for  stock,  were  very  clearly  mere  prelimi- 
nary articles,  contemplating  a  future  perfection  of  the  organization  as 
a  corporation.  The  defendant's  contract  did  not  purport  to  be  with 
an  existing  corporation,  but  with  one  to  be  brought  into  existence  in 
the  future.  The  averment  in  the  complaint  that  the  plaintiff  was,  at 
the  time  the  subscription  was  made,  an  existing  corporation,  cannot 
change  the  nature  and  legal  effect  of  the  defendant's  contract.  That 
contract  was,  in  legal  effect,  that  the  defendant  would  take  and  pay 


972  INDIANAPOLIS   FURNACE  CO.   V.   HERKIMEK.         [CHAP.  XIX. 

for  the  stock  subscribed  for,  in  case  the  organization  should  be  per- 
fected and  the  corporation  brought  into  legal  existence,  and  not  other- 
wise. Such  preliminary  subscriptions  seem  to  enure  to  the  benefit  of 
the  corporation  when  formed.  Heaston  v.  The  Cincinnati,  etc.,  Bail- 
road  Co.,  (supra). 

But  unless  the  subsequent  steps,  necessary  to  bring  into  existence 
the  corporation,  were  taken,  there  was  no  corporation  to  whose  bene- 
fit the  contract  could  enure,  and  the  defendant  could  not  be  liable ; 
and  it  should  have  been  averred  in  the  complaint  that  such  steps  had 
been  taken.  Wert  v.  The  Crawfordsville  and  Alamo  Turnpike  Co. 
(19  Ind.  242)  ;  WilliaTns  v.  The  Franklin  Township  Academical  Asso- 
ciation (26  Ind.  310). 

In  such  case  the  estoppel  growing  out  of  the  contract  with  a  party 
as  an  existing  corporation  does  not  apply.  In  the  case  last  cited,  the 
court  say :  — 

"  This  rule  of  estoppel  does  not  apply  to  a  suit  brought  on  a  sub- 
scription made  with  a  view  to  the  organization  of  a  corporation,  and 
as  preliminary  thereto,  where  other  acts  are  required  by  law  as  a  con- 
dition precedent  to  the  exercise  of  corporate  powers." 

The  first  and  second  sections  of  the  act  for  the  incorporation  of 
manufacturing  and  mining  companies  (1  G.  &  H.  425),  under  which 
the  appellant  claims  to  have  been  organized,  are  as  follows :  — 

"  Sec.  1.  Be  it  enacted,"  etc.,  "  that  whenever  three  or  more  per- 
sons may  desire  to  form  a  company  to  carry  on  any  kind  of  manu- 
facturing, mining,  mechanical,  or  chemical  business,  they  shall  make, 
sign,  and  acknowledge,  before  some  officer  capable  to  take  the  ac- 
knowledgment of  deeds,  a  certificate  in  writing,  which  shall  state  the 
corporate  name  adopted  by  the  company,  the  objects  of  its  formation, 
the  amount  of  the  capital  stock,  the  term  of  its  existence,  not,  how- 
ever, to  exceed  fifty  years,  the  number  of  directors,  and  their  names, 
who  shall  manage  the  affairs  of  such  company  for  the  first  year,  and 
the  name  of  the  town  and  county  in  which  its  operations  are  to  be 
carried  on,  and  file  the  same  in  the  office  of  the  recorder  of  such 
county,  which  shall  be  placed  upon  record,  and  a  duplicate  thereof  in 
the  office  of  the  Secretary  of  State. 

"  Sec.  2.  When  the  certificate  shall  have  been  filed  as  aforesaid, 
the  persons  who  shall  have  signed  and  acknowledged  the  same,  and 
their  successors,  shall  be  a  body  politic  and  corporate,  and  by  their 
corporate  name  may  take,  hold  and  convey  real  estate  necessary  to 
carry  on  the  operations  named  in  such  certificate." 

It  will  be  seen  by  these  provisions  that  the  corporations  con- 
templated by  the  act  do  not  come  into  existence  until  the  certificate 
provided  for  shall  have  been  filed  in  the  office  of  the  proper  recorder, 
and  a  duplicate  thereof  in  the  office  of  the  Secretary  of  State. 

Now,  although  the  complaint  was  held  good,  the  pleas  of  nul  tiel 
corporation  put  in  issue  the  existence  of  the  corporation,-  and  we 
think,  under  the  issues,  the  plaintiff  was  bound  to  prove  such  exist- 
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euce  hy  showing  a  compliance  with  the  statutory  requisites.  The 
burthen  was  on  the  plaintiff,  because  the  defendant  was  not  estopped 
by  his  contract  to  dispute  the  existence  of  the  corporation,  and  be- 
cause the  perfection  of  the  organization  was  a  Condition  precedent  to 
the  plaintiff's  right  to  recover. 

We  now  proceed  to  consider  the  ground  upon  which  it  is  claimed 
that  a  new  trial  should  have  been  granted.  There  were  six  reasons 
assigned  for  a  new  trial.  The  first,  second,  and  sixth  involve  noth- 
ing but  the  question  whether  the  finding  was  in  accordance  with  the 
evidence. 

With  reference  to  these,  it  is  only  necessary  to  say  that  they  are 
without  foundation,  for  the  rea,son,  as  we  shall  hereafter  see,  that  the 
plaintiff  failed  to  prove  the  legal  organization  of  the  corporation. 

The  other  reasons  are  as  follows  :  — 

"3d.  The  court  erred  in  refusing  to  allow  the  plaintiff  to  introduce 
in  evidence  the  subscription  articles  and  list  signed  by  all  the  stock- 
holders, including  the  defendant  Herkimer. 

"  4th.  The  court  erred  in  refusing  plaintiff  to  introduce  in  evidence 
the  certificate  of  association  of  members  constituting  their  corpora- 
tion, which  was  filed  and  recorded  in  the  recorder's  office  of  Clay 
County,  Indiana,  July  10,  1867. 

"5th.  The  court  erred  in  refusing  to  hear  the  testimony  of  Horace 
W.  Hibbard,  to  the  effect  that  the  defendant  told  him  that  he  had 
five  thousand  dollars  of  the  stock  of  said  company,  and  offered  to 
trade  the  same  to  him." 

A  bill  of  exceptions  shows  that  the  evidence  specified  in  the  rea- 
sons set  out  was  offered  and  rejected. 

One  of  the  objections  made  to  the  introduction  of  the  articles  of 
association  containing  the  defendant's  subscription  was,  that  the 
plaintiff  had  offered  no  evidence  of  the  filing  of  the  certificate  re- 
quired by  the  statute  above  quoted  in  the  offices  of  the  recorders  of 
Clay  and  Marion  Counties,  and  of  the ,  Secretary  of  State.  The 
ground  on  which  the  certificate  filed  in  the  office  of  the  recorder  of 
Clay  County  was  rejected  does  not  appear. 

We  have  not  examined  this  certificate  carefully,  in  order  to  ascer- 
tain whether  it  meets  the  requirements  of  the  statute,  but  it  shows, 
like  the  articles  of  association,  that  the  operations  of  the  company 
were  to  be  carried  on  in  the  Counties  of  Clay  and  Marion.  There 
was  no  evidence  given  or  offered  that  the  certificate  or  a  duplicate 
thereof  had  ever  been  filed,  either  in  the  office  of  the  recorder  of 
Marion  County  or  of  the  Secretary  of  State. 

It  would  seem  that,  under  the  statute  quoted,  where  a  company 
purports  to  be  organized  to  carry  on  its  operations  in  several 
counties,  the  certificate  should  be  filed  in  all  of  them.  This,  how- 
ever, need  not  be  determined.  The  filing  of  the  certificate  in  the 
office  of  the  Secretary  of  State  is  an  indispensable  prerequisite  to  the 
legal  existence  of  the  corporation. 
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The  evidence  of  Hibbard  was  properly  rejected,  because  sucli  re- 
cognition by  the  defendant  of  the  existence  of  the  corporation  could 
not  estop  him  to  controvert  the  fact ;  nor  could  it  supply  the  omission 
of  an  act  which  the  law  requires  to  be  performed  before  the  corpora- 
tion can  be  called  into  being. 

But  the  two  documents  offered  and  rejected  were  proper  links  in 
the  chain  of  the  plaintiff's  evidence.  It  does  not  appear  to  have  been 
claimed  by  the  plaintiif,  however,  that  she  had  the  right  to  marshal 
her  evidence,  and  introduce  it  in  such  order  as  might  suit  her  con- 
venience. There  was  no  offer  to  prove,  either  in  connection  with  the 
rejected  evidence  or  otherwise,  the  necessary  fact  that  the  certificate 
had  been  filed  in  the  of&ce  of  the  Secretary  of  State,  or  that  it  had 
been  filed  in  the  ofiB.ce  of  the  recorder  of  Marion  County. 

Suppose  all  the  evidence  offered  had  been  admitted,  still  the 
plaintiff  would  not  have  been  entitled  to  recover,  because  of  the  fail- 
ure to  prove  a  fact  essential  to  the  existence  of  the  corporation. 
Such  being  the  case,  it  is  diflS.cult  to  see  that  the  plaintiff  was  in  any 
way  injured  by  the  rejection  of  the  evidence.  A  party  cannot  com- 
plain of  the  rejection  of  testimony,  unless  the  record  show  that  he 
was  injured  by  its  rejection.     Lett  v.  Horner  (5  Blackf.  296). 

We  are  of  opinion,  therefore,  that  the  rejection  of  the  evidence  was 
not  such  an  error  as  entitles  the  appellant  to  a  reversal  of  the  judg- 
ment. 

The  judgment  below  is  affirmed  with  costs. 
On  Petition  for  a  Rehearing. 

WOEDEN,  C.  J.  — 

The  appellant  has  filed  a  petition  for  a  rehearing  of  this  case, 
claiming,  as  we  understand  the  argument,  that  as  it  was  shown  by 
averment  and  proof,  that  the  defendant's  contract  was  made  with  an 
existing  corporation,  it  should  be  treated  as  such ;  and  therefore  it 
was  unnecessary  for  the  plaintiff  to  show  that  the  proper  steps  had 
been  taken  to  perfect  the  organization  of  the  corporation. 

In  the  original  opinion  we  set  out  in  full  the  contract  entered  into 
by  the  defendant.  That  contract  very  clearly  was  not  with  an  exist- 
ing corporation.  It  contemplated  a  future  organization  of  the  cor- 
poration, to  which  he  was  to  become  liable  on  his  subscription.  To 
treat  him  as  having  promised  to  pay  the  amount  of  his  subscription 
to  a  corporation  which  then  existed,  would  be  to  make  a  new  con- 
tract for  him  in  place  of  the  one  which  he  made  for  himself.  There 
may  have  been  a  corporation  of  the  same  name,  and  organized  for  the 
same  purpose,  in  existence  at  the  time  the  defendant  made  his  con- 
tract ;  but  if  so,  the  contract  set  out  was  not  made  with  such  existing 
corporation.  That  contract  was  to  pay  a  corporation  of  be  thereafter 
organized  and  brought  into  existence.  The  ground  upon  which  a 
party  who  had  contracted  with  a  corporation  as  such  is  estopped  to 
deny  its  existence  is  that  by  his  contract  he  has  recognized  the 
existence  of  the  corporation. 


CHAP.  XIX.]  EATON  V.   ASPINWALL.  975 

The  contract  in  question,  instead  of  purporting  to  be  made  with  an 
existing  corporation,  utterly  excludes  the  idea  of  its  present  exist- 
ence, but  contemplates  the  future  organization  of  the  corporation,  to 
which  he  was  to  pay  the  amount  of  his  subscription. 

The  legal  eifect  of  a  written  contract  cannot  be  thus  changed  by 
averment  or  parol  evidence. 

The  petition  for  a  rehearing  is  overruled. 


EATOK  V.   ASPINWALL. 
(19  N.  Y.  119.     1859.) 

Appeal  from  the  Superior  Court  of  the  city  of  New  York. 

The  action  was  against  the  defendant  as  a  shareholder  in  the  capital 
stock  of  the  "  Mexican  Mail  and  Inland  Company, "  alleged  to  have 
been  incorporated  under  an  act  for  the  incorporation  of  companies 
formed  to  navigate  the  ocean  by  steamships,  passed  April  12,  1852, 
to  recover  the  amount  due  upon  three  several  promissory  notes, 
given  by  the  company  to  the  plaintiffs.  Upon  the  trial,  before  a 
referee,  it  appeared  that  on  January  8,  1853,  seven  persons  acknowl- 
edged and  filed  in  the  of&ce  of  the  clerk  of  the  county  of  New  York, 
and  in  the  ofBce  of  the  Secretary  of  State,  in  pursuance  of  the  act 
aforesaid,  a  certificate  that  they  thereby  formed  themselves  into  a 
corporation  by  the  name  of  the  "Mexican  Ocean  Mail  and  Inland 
Company; "  the  capital  stock  of  which  was  to  consist  of  $1,500,000, 
divided  into  shares  of  $100  each.  The  objects  of  the  company  were 
properly  specified  in  the  certificate,  from  which  it  appeared  that  the 
principal  office  for  managing  its  affairs  was  to  be  in  the  city  of  New 
York.  The  ten  per  cent  of  the  capital  stock  required  by  the  general 
act  to  be  paid  in,  was  not  paid  in;  yet  the  company  elected  its 
officers,  hired  an  office  in  the  city  of  New  York,  and  went  into  actual 
operation  there,  as  a  corporation,  in  January,  1853.  On  the  28th 
of  March,  in  that  year,  the  defendant  became  the  owner  of  two 
hundred  and  fifty  shares  of  the  stock,  a  certificate  for  which  was 
duly  issued  and  delivered  to  him,  as  appears  by  the  stock  certificate 
book  of  the  company.  In  April  following,  the  company  employed 
the  plaintiffs  to  furnish  coaches,  etc.,  which  they  furnished  and 
delivered  to  the  company,  and  for  which  the  company,  by  its  presi- 
dent, in  the  name  of  the  corporation,  gave  the  plaintiffs  several 
promissory  notes. 

In  May  following,  the  defendant  attended  a  meeting  of  the  stock- 
holders and  took  part  as  a  stockholder  in  their  proceedings. 

A  judgment  was  recovered  upon  these  notes  in  favor  of  the 
plaintiffs  against  the  "Mexican  Mail  and  Inland  Company,"  on 
the  30th  of  June,  1854,  in  the  Supreme  Court  of  this  State;  upon 
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which  execution  was  issued  and  returned  wholly  unsatisfied.  The 
referee  reported  in  favor  of  the  plaintiffs  the  amount  due  upon  the 
notes.  The  judgment  entered  on  his  report  was  affirmed  at  general 
term.     The  defendant  appealed  to  this  court. 

H.  Gkat,  J. :  — 

The  act  authorizing  the  incorporation  of  companies  to  navigate  the 
ocean  by  steamships,  by  its  second  section,  provides  that,  where  the 
certificate  provided  for  in  its  first  section  shall  have  been  filed  as 
therein  required,  and  ten  per  cent  of  the  capital  named  paid  in,  the 
persons  who  shall  have  signed  and  acknowledged  the  same,  and  all 
others  who  shall  thereafter  become  holders  of  any  share  or  shares  of 
said  capital  stock,  and  their  successojs,  shall  be  a  body  politic  and 
corporate,  in  fact  and  in  name,  by  the  name  stated  in  such  certifi- 
cate. Sections  6  and  8  of  the  act  make  each  stockholder,  upon  a 
failure  to  collect  of  the  corporation,  liable  to  its  creditors  to  an 
amount  equal  to  the  stock  held  by  him. 

The  certificate  required  by  the  first  section  of  the  act  was  in  all 
respects  properly  made  and  filed.  As  to  that,  no  question  is  made ; 
and  if  ten  per  cent  of  the  capital  stock  had  been  paid  in,  the  "  Mexi- 
can Ocean  Mail  and  Inland  Company  "  would  have  been  a  corpora- 
tion de  jure.  No  question  could  have  existed  in  relation  to  the 
defendant's  liability.  It  is,  nevertheless,  a  corporation  de  facto,  and 
may  carry  on  its  business,  and  sue  in  its  corporate  name.  If  the 
plaintifi's  had  failed  to  deliver  their  coaches,  and  for  that  reason  had 
been  sued  by  the  corporation,  and  they  had  set  up  precisely  the 
defence  which  the  defendant  has,  or,  in  other  words,  pleaded  nul 
tiel  corporation,  a  production  of  the  certificate  which  had  been  filed 
and  proof  of  user  (if  not  of  user  alone)  would  have  been  sufficient, 
prima  facie,  to  establish  it  a  body  corporate,  in  fact  as  well  as  in 
name.  Snow  v.  Peacock  (2  Carr.  &  Payne,  215) ;  Dutchess  Co.  Manuf. 
Co.  V.  Davis  (14  John.  238,  245) ;  U.  S.  Bank  v.  Stearns  (15  Wend. 
315).  When  its  corporate  existence  had  been  thus  established,  the 
plaintiffs  would  not  have  been  permitted  to  prove,  as  a  defence  for 
them,  the  facts  relied  upon  by  the  defendant;  for  the  familiar  rea- 
son that  the  light  of  a  corporation  to  sue  cannot  be  inquired  into 
collaterally.  McFarlah  v.  The  Triton  Ins.  Co.  (4  Denio,  392-397). 
Thus  it  will  be  seen  that  this  corporation,  though  not  a  valid  cor- 
poration in  point  of  law,  may  carry  on  its  enterprises,  have  its  day 
in  court,  and  divide  its  revenue  among  the  holders  of  the  shares  of 
its  capital,  until  the  State  shall  interpose  and  ask  that  it  be  dis- 
solved; and  that  the  only  real  necessity  of  complying  with  the 
statute  in  relation  to  the  payment  of  the  ten  per  cent  was  to  pre- 
vent proceedings  in  behalf  of  the  people  to  put  an  end '  to  its  corpo- 
rate functions. 

This  company  had  a  public  office  in  the  city  of  New  York,  in 
which  they  transacted  what  purported  to  be  the  corporate  business 
of  the  "  Mexican  Ocean  Mail  and  Inland  Company ; "  officers  were 
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elected  by  the  shareholders;  books,  usual  and  proper  for  such  a  cor- 
poration, were  kept,  in  which  its  proceedings  were  entered;  to  the 
public,  it  had  all  the  external,  indicia  of  being  the  corporatiou  it 
assumed  to  be,  and  valid  in  point  of  law.  The  defendant  was  a 
shareholder  of  its  capital  stock;  and  that  was  apparent  from  the 
books  of  the  corporation  before  the  plaintiff  gave,  it  credit.  This 
credit  was  given  upon  the  faith,  not  only  of  the  liability  of  the  cor- 
poration as  such  but  ultimately  of  the  several,  shareholders  of  its 
capital.  The  plaintiffs'  case;  therefore,  rests  upon  much  stronger 
grounds  than  did  either  of  the  cases  of  Mlis  v.  Schmoeok  &  Thomas  (5 
Bing.  521) ;  Doubleday  v.  Muskett  &  Lousada  (7  id.  110) ;  or,  Harvey 
and  others  v.  W.  Kay,  Bart.  (9  Barn.  &  Cress.  35fi).  In  each  of 
these,  the  defendant  was  held  liable.  It  would  be  palpably  wrong 
to  permit  the  defendant,  who  is.  one  of  the  owners  of  the  capital 
stock  of  this  corporation,  which  operates  and  sues  for  his  benefit,  to 
set  up  the  failure  of  its  organizers  to  perform  a  duty  initiatory  to  its 
legal  existence,  when  the  plaintiffs,  if  sued  by  the  corporation  for 
the  defendant's  benefit,  could  not  set  up  the  same  fact  as  a  defence 
to  them. 

The  judgment  should  be'  affirmed. 

All  the  judges  concurred  in  this  conclusion,  except  StronGj-  J., 
who  took  no  part  in  the  decision. 

Judgment  affirmed. 


KAISEE   V.   BANK. 
(56  Imua,  104.     1881.) 

Appeal  from  Muscatine  District  Court. 

Service  in  this  case  Was  made  only  upon  the  defendant  Hoag.  The 
plaintiff,  in  April,  1877,  became  a  creditor  of  the  Lawrence  Savings- 
Bank  by  reason  of  a  deposit  of  money  made  by  him  in  the  bank, 
which  bank  was  located  and  doing  business  in  the  city  of  Lawrence, 
Kansas.  As  such  creditor  he  seeks  to  recover  of  the  defendant 
Hoag,  upon  the  ground  that  the>  Lawrence  Savings  Bank  was  a  part- 
nership or  unincorporated  company,  and  that  Hoag  was  a  member  of 
it.  Hoag  does  not  deny  his  ownership,  but  denies  that  the  Law- 
rence Savings  Bank  was  an  unincorporated  company  or  partnership, 
and  avers  that  the  same  was  duly  incorporated  under  the  laws  of 
Kansas,  by  reaaon  whereof  hs  was  exempt  from  personal  liability 
for  the  debts  of  the  bank.  There  was  a  trial  without  a  jury  and 
judgment  for  the-  plaiaitiff .     The  defendant,  Hoag  appeals. 

Adams,  C.  J. :  — 

The  evidence;  tends  to  show  that  certain  individuals  attempted  in 
good  faith  to  become  ineorpoiated  under  the  laws  of  Kansas  for  the 
purpose  of  doing-  business  as  a  savings  bank,  and  subscribed  for 
VOL  I.  —  62 
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shares  in  tlie  supposed  corporation.  For  several  years  they  did 
business  as  a  savings  bank,  under  the  supposition  that  they  were 
duly  incorporated.  Prior  to  the  time  that  plaintiff  became  a  credi- 
tor of  the  bank,  the  defendant  Hoag  purchased  an  interest  in  the 
bank,  and  remained  owner  of  such  interest  from  that  time  forward. 
The  question  presented  is  whether  the  shareholders  so  far  complied 
with  the  incorporation  laws  of  Kansas  as  to  become  incorporated  and 
secure  an  exemption  from  individual  liability,  and  if  they  did  not 
strictly  become  incorporated  whether  the  fact  that  they  did  business 
as  a  corporation,  not  only  with  the  general  public  but  with  the 
plaintiff,  was  sufficient  to  secure  to  them  exemption  from  individual 
liability. 

If  the  Lawrence  Savings  Bank  became  incorporated,  it  did  so 
under  a  general  incorporation  law,  and  not  by  reason  of  the  grant 
of  a  special  charter.  The  general  incorporation  law  of  Kansas  con- 
stitutes chapter  23  of  the  statutes  of  Kansas,  Section  8  provides  that 
"the  charter  of  an  intended  corporation  must  be  subscribed  by  live 
or  more  persons,  three  of  whom  at  least  must  be  citizens  of  this 
State,  and  must  be  acknowledged  by  them  before  an  officer  duly 
authorized  to  take  acknowledgment  of  deeds."  Section  9  provides 
that  "  such  charter  shall  thereupon  be  filed  in  the  office  of  the  Secre- 
tary of  State." 

A  certificate  of  the  Secretary  of  State  of  the  State  of  Kansas  was 
introduced  in  evidence,  showing  what  papers,  and  what  only,  had 
been  filed  in  his  office  pertaining  to  the  incorporation  of  the  Law- 
rence Savings  Bank.  The  certificate  shows  that  there  were  filed  in 
his  office  what  are  denomina,ted  articles  of  association.  The  statute 
requires  that  a  charter  shall  be  filed.  We  are  inclined  to  think, 
however,  that  the  fact  that  the  paper  filed  is  denominated  articles  of 
association  instead  of  a  charter  is  not  sufficient  to  invalidate  it.  We 
proceed,  then,  to  inquire  whether  the  paper  complies  with  the  stat- 
ute in  other  respects,  and  we  conclude  that  it  does  not.  The  statute- 
requires  that  it  shall  be  subscribed  and  acknowledged  by  five  or 
more  persons.  The  paper  purporting  to  be  articles  of  association 
is  so  informally  drawn  and  executed  that  we  cannot  say  that  it  is 
subscribed  by  any  one.  The  paper  consists  of  eight  articles.  The 
first  six  articles  purport  to  be  subscribed  by  twenty-three  persons, 
but  the  seventh  and  eighth  articles  are  not  subscribed,  and  the 
seventh  article  is,  under  the  statute,  material.  But  if  the  articles 
had  all  been  subscribed  they  would  be  fatally  defective  for  want  of 
acknowledgment  by  the  subscribers,  or  a  sufficient  number  thereof  to 
comply  with  the  statute. 

The  defendant,  however,  insists  that  neither  a  charter  nor  articles 
of  incorporation  are  necessary  to  the  incorporation  of  a  savings 
bank.  In  §§  127,  128,  129,  and  130  of  the  general  incorporation 
law  are  provisions  in  relation  to  savings  banks.  Section  130  pro- 
vides that  "before  any  such  corporation  (a  savings  bank)  shall  com- 
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menoe  business  a  majority  of  the  shares  thereof  shall  be  subscribed 
for,  and  the  entrance  fee  thereon  shall  be  paid  in,  and  the  president 
and  secretary  thereof,  under  their  hands  and  seals,  shall  make  a  cer- 
tificate which  shall  specify,  first,  the  corporate  name  of  such  associa- 
tion ;  second,  the  name  of  the  city  or  town  in  which  such  corporation 
is  to  be  located ;  third,  the  amount  of  capital  stock  and  the  number 
of  shares  into  which  the  same  shall  be  divided;  fourth,  the  names 
and  places  of  residence  of  the  stockholders,  and  the  number  of 
shares  held  by  eacii;  fifth,  the  time  when  such  incorporation  was 
organized;  which  certificate  shall  be  acknowledged  before  a  notary 
public,  and  recorded  in  the  registry  of  deeds  for  the  county  in  which 
such  corporation  is  to  be  located." 

The  defendant  insists  that  the  making  and  recording  of  such 
certificate  constitutes  the  act  of  incorporation.  But  it  seems  to  us 
otherwise.  The  making  and  recording  of  the  certificate  is  by  the 
terms  of  the  provision  a  condition  precedent  to  the  commencement  of 
business.  We  see  very  little  if  anything  to  indicate  that  it  is  to  be. 
deemed  the  act  of  incorporation.  The  certificate  is  to  be  made  by 
the  president  and  secretary.  Before  it  can  be  made,  then,  there 
must  be  a  president  and  secretary.  But  there  cannot  be  a  president 
and  secretary  until  such  officers  have  been  duly  chosen  by  a  body  of 
persons  who  have  become  associated  under  an  agreement  to  become 
incorporated  under  a  law  authorizing  them  to  become  incorporated. 
Now,  the  agreement,  which  must  not  only  precede  the  making  of  the 
certificate,  but  the  choice  of  the  president  and  secretary,  who  are 
to  make  the  certificate,  it  appears  to  us  would  more  naturally  be 
deemed  the  act  of  incorporation,  and  we  see  nothing  in  the  incor- 
poration laws  of  Kansas  inconsistent  with  this  view. 

Again,  the  certificate  must  state  the  time  when  the  corporation 
was  organized.  This  to  our  minds  implies  quite  clearly  that  before 
the  certificate  is  made  organization  must  have  taken  place.  Now,  if 
organization  must  precede  the  making  of  the  certificate,  such  organ- 
ization must  be  effected  by  compliance  with  §  8,  and  other  sections 
pertaining  to  general  incorporations,  and  as  we  have  seen  §  8  was 
not  complied  with. 

There  are  two  other  considerations,  either  of  which,  it  appears 
to  us,  is.  still  more  fatal  to  the  defendant's  theory  of  individual 
exemption. 

If  W3  were  to  suppose  that  incorporation  could  take  place  by  the 
simple  making  and  recording  of  a  certificate  by  the  president  and 
secretary,  we  should  fail  to  find  incorporation  in  this  case,  because 
we  fail  to  find  such  certificate  as  the  law  requires.  We  have  set  out 
above  what  the  certificate  must  show.  The  certificate  upon  which 
the  defendant  relied  is  in  these  words :  "  We,  Andrew  Terry,  Presi- 
dent of  the  Lawrence  Savings  Bank,  and  John  K.  Eankin,  Secre- 
tary of  said  bank,  do  hereby  certify  that  10  per  cent  of  the  capital 
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Stock  of  said'  bank  has  been  paid  in."    Not  one  of  the  five  things 
required,  to  be  certified  to  is  certified  to. 

The  certificate,  to  be  sure,  as  set  out  in  the  abstract,  follows  the 
so-called  articles  of  association.  It  is  possible  that  the  certificate 
was  indorsed  upon  or  attached  to  the  articles  of  association.  If  so, 
it  may  be  that  the  parties  thereto  considered  that  the  articles  were 
adopted  into  and  made  part  of  the  certifica;te.  But  it  appears  to  us 
that  we  should  not  be  justified  in  importing  into  the  certificate  some- 
thing not  referred  to  by  it,  and  which  seems  to  have  been  made- for 
an  entirely  different  purpose. 

Again,  if  the  certificate  were  in  due  form  it  would  fail,  we  think, 
to  create  an  exemption  from  individual  liability,  because  no  exemp- 
tion from  individual  liability  is  provided  specifically  for  stockholdbrs 
in  savings  banks,  but  for  stockholders  in  corporations  in  general, 
and  in  connection  with  the  provision  for  the  incorporation  of  asso- 
ciations by  the  adoption  by  the  corporators  of  a  charter  or  articles 
of  association. 

The  defendant  insists,  however,  that  in  order  to  establish  the  cor- 
porate existence  of  the  Lawrence  Savings  Bank  as  against  plaintiff, 
it  is  suificient  to  show  authority  to  create  the  corporation,  a  bona 
fide  attempt  ou  the  part  of  the  corporators  to  become  iilcorporated, 
and  the  doing  of  business  as'  a  corporation.  In  support  of  this 
propositioii  the'  defendant  cites  The  Buffalo  &  Alleg'ha'riy  Railroad 
Co.  V.  Cary  (26  K.  Y.  77).  In  that  case  the  court  said,  "that  if  the 
papers  filed  are  colorable,  but  so  defective  thai;,  in  a  proceeding  on  the' 
part  of  the  State  against  it,  it  would  for  that  reason  be  dissolved, 
yet  by  the  acts  of  user  under  such  organization  it  becomes  a  corpora- 
tion de  facto,  and  no  advantage'  can  be  taken  of  such  defect  in  its 
Constitution  collaterally  by  any  person."  Substantially  the'  same 
doctrine  was  enunciated  in  Kurz  v.  The  Paola  Town  Co.  (20'  Kan- 
sas, 403);  and  Pope  V.  The  Capital  Bank  (20  Kansas,  440).  It 
should  te  observed,  however,  that  in  those  cases  the  defendant  set 
up  a  want  of  incorporation  of  the  plaintiff  and  sought  to  escape  lia- 
bility upon  that  ground.  In  the  case  at  bar  the  defendant  sets  up 
exemption,  averring  that  the  attempt  to  become  incorporated  and 
the  doing  of  business  under  a  claim  of  incorporation  were  sufficient 
to  create  the  exemption. 

It  will  be  seen  at  once  that  the  principle  involved  in  those  cases 
is  essentially  different  from  that  in  the  case  at  bar; 

It  is  hardly  necessary  to  say  that  where  incorporation'  has  once 
taken  place  no  act  of  forfeiture  can  be  set  up  in  a  collateral  a,ction, 
until  forfeiture  has  been  judieially  declared  in  an  action  brought  for 
that  purpose.  See  Angell  &  Ames  on  Gofpoi^ati'ons,  Sect.  686;  and 
cases  cited.  But  the  pi'inciple  involved  in  those'  cases  is  essentially 
different  f rbrii  that  in  the  case  at  bar. 

In  Htnnphreyr.Mooneyil  Golorad-o,  103)',  acl-editoi'  of  an  asisumed 
corporation  sought  to  hold  a  member  as  a  partner.     It  was  held  that 
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as  Ills  right  of  action  was  based  upon  an  express  contract  with  the 
assumed  corporation  he  was  estopped  to  deny  that  it  was  in  fact  a 
corporation.  The  doctrine  of  that  case  is  substantially  that  relied 
upon  by  the  defendant.  But  it  seems  to  us  that  it  is  not  sustained 
by  the  weight  of  authority.  The  court  cited  in  support  of  the  deci- 
sion Eaton  V.  Aspinwall  (19  N.  Y.  121);  and  Buffalo  y.  Cary  (26 
N.  y.  77),;  but  neither  of  the  cases,  it  appears, to  us,  is  in  point. 

There  may,  indeed,  be  certain  irregularities,  or  omissions  to  com- 
ply with  provisions  merely . directory,  which  would  be  sufficient  to 
sustain  an  action  brought  to  declare  a  forfeiture,  but  insufficient 
to  sustain  a  collateral  action  brought  to  enforce  an  individual  lia- 
bility of  a  member.  But  where  the  attempt  at  incorporation  is 
under  a  general  law,  and  there  is  a  non-compliance  with  the  law 
in  a  material  respect,  there  is,  we  think,  such  want  of  incorporation 
that  exemption  from  individual  liability  is  not  secured.  In  Moke- 
lumne  Hill  Mining  Co.  v.  Woodbury  (14  Cal.  424),  the  court  said : 
"  There  .is  a  broad  and  obvious  distinction  between  such  acts  as  are 
declared  to  be  necessary  steps  in  the  process  of  incorporation,  and 
such  as  required  of  the  individuals  seeking  to  become  incorporated, 
but  which  are  not  made  prerequisites  to  the  assumption  of  corporate 
powers.  In  respect  to  the  former,  any  material  omission  will  be 
fatal  to  the  existence  of  the  corporation,  and  may  be  taken  advan- 
tage of  collaterally  in  any  form  in  which  the  fact  of  .incorporation 
can  be  properly  called  in  question." 

Htirt  V.  Salisbury  (55  Mo.  310),  Tvas  an  action  brought  upon  a 
promissory  note,  purporting  to  be  executed  by  the  directors  of  the 
Northern  Missouri  Central  District  Stock,  Agricultural  and  Mechan- 
ical Association.  The  action  was  brought  against  the  directors  upon 
the  ground  that  the  association  was  not  incorporated  at  the  time  the 
note  was  given,  and  that  the  directors  were,  therefore,  individually 
liable.  It  appeared  that  the  association  at  the  time  the  note  was 
given  was  fully  incorporated  in  every  respect  except  that  it  had 
failed  to  file  its  articles  of  .incorporation  with  the  Secretary  of 
State,  as  the  statute  required.  It  was  held  that  the  directors  were 
individually  liable. 

In  Bigelow  y.  Gregory/  et  al.  (73  111.  197),  the  defendants  were 
held  liable  as  partners  for  goods  sold  to  an  assumed  corporation  of 
which  they  were  members.  The  defect  in  the  incorporation  con- 
sisted in. a  failure  to  file  the  articles. of  incorporation  with  the  clerk 
of  the  city  where  the  corporation  was  to  transact  its  business.  In 
that  case  the  court  said:  "There  is  a  .manifest  difference  where  a 
corporation  is.  created  by  a  special  charter,  and  there  have  been  acts 
of  :user,  and  where  individuals  seek  to  form  themselves  into  a  cor- 
poration under  a  general  law.  In  the  latter  case  it  is  only  in  pursu- 
ance of  the  provisions  of  the  statute  for  such  purpose  that  corporate 
existence  can  be  acquired.  And  there  would  seem  to  be  a  distinc- 
tion between  a  case  where,  in  a  suit  between  a  corporation  and  a 
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stockholder  or  other  individuals,  the  plea  of  nul  tiel  corporation  is 
set  up  to  defeat  a  liability  which  he  may  have  contracted  with  the 
other,  and  the  case  of  a  suit  against  individuals  who  claimed  exemp- 
tion from  individual  liability  on  the  ground  of  their  having  become 
a  corporation  formed  under  the  provisions  of  a  general  statute.  In 
the  latter  case  a  stricter  measure  of  compliance  with  statutory 
requirements  will  be  required  than  in  the  former."  This  is  a 
late  decision,  and  seems  to  have  been  made  with  a  fiill  recogni- 
tion of  the  authorities  claimed  to  hold  an  adverse  doctrine. 

See,  also,  Abbott  v.  Omaha  Smelting  Co.  (4  Neb.  416),  and  Harris 
V.  McGregor  (29  Gal.  125). 

In  our  opinion,  the  proprietors  of  the  Lawrence  Savings  Bank 
failed  to  become  incorporated,  and  there  was  nothing  in  what  they 
did  or  claimed  which  can  properly  be  held  as  sufficient  to  secure 
them  exemption  from  individual  liability.  The  judgment,  therefore, 
of  the  District  Court  must  be 

Affirmed. 


MAETIN  V.   FEWELL. 
(79  Mo.  401.     1883.) 

Appeal  from  Henry  Circuit  Court. 

Hough,  C.  J. :  — 

This  is  an  action  of  assumpsit,  by  plaintiffs  as  partners,  against 
defendants  as  partners.  There  are  three  counts  in  the  petition.  The 
first  is  to  recover  judgment  for  goods  alleged  to  have  been  sold  by 
plaintiffs  to  defendants,  March  30,  1877,  amounting  to  $553.89 ;  the 
second  count  is  for  goods  sold  August  14,  1877,  amounting  to  $72.09  ; 
and  the  third  is  for  goods  sold  October  9, 1877,  amounting  to  $422.40. 
In  addition  to  the  usual  averments  as  to  the  sale  and  delivery  of  the 
goods,  each  count  contains  substantially  the  following  allegations  : 
That  at  the  time  of  said  sales  the  defendants  were  partners  in  the 
retail  mercantile  business  in  Calhoun,  Henry  County;  that  one  M. 
Woods  was  the  general  agent  of  defendants,  and  was  by  them  author- 
ized to  conduct,  manage,  and  superintend  said  business,  to  buy  and 
sell  goods  and  merchandise,  and  to  do  all  things  in  and  about  said 
business  as  fully  as  if  he  were  himself  sole  owner  thereof,  and  to  do 
all  things  usual  and  customary  to  be  done  by  merchants  carrying  on 
that  sort  of  business ;  that  M.  Woods,  as  such  agent,  and  with  the 
knowledge  and  approbation  of  these  defendants,  carried  on  said  busi- 
ness under  the  name  "  M.  Woods,"  and  the  defendants  had  no  other 
partnership  designation;  that  prior  to  December,  1876,  plaintiffs  had 
had  dealings  with  said  defendants,  and  had  sold  and  delivered  to 
them  goods  and  merchandise,  through  Woods  as  defendants'  agent ; 
that  plaintiffs  had  at  no  time  business  transactions  with  Woods  in 
any  other  capacity  than  as  agent  for  defendants. 
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The  answer  contains  a  general  denial,  and  also  alleges  that  the 
goods  in  the  petition  mentioned  were  sold  and  delivered  by  plaintiffs 
to  the  "  Calhoun  Grange  Store  Company,"  a  duly  organized  corpora- 
tion of  Missouri,  and  not  to  defendants ;  that  the  certificate  of  incor- 
poration was  duly  filed  in  the  recorder's  ofl&ce  of  Henry  County,  on 

the  —  day  of ,  1876,  and  on  May  8,  1877,  a  similar  certificate 

was  filed  with  the  Secretary  of  State,  and  on  the  same  day  the  said 
secretary  executed  to  said  Calhoun  Grange  Store  Company  a  certifi- 
cate of  incorporation  as  provided  by  law.  The  replication  is  a  gen- 
eral denial  of  the  new  matter  pleaded  in  the  answer. 

It  appears  from  the  testimony  that  the  defendants,  together  with 
M.  Woods,  and  others  not  sued,  engaged  in  merchandising  at  Cal- 
houn, Henry  County,  some  time  in  1875 ;  that  they  appointed  a 
committee  to  organize  a  store,  and  subscribe  money  for  shares;  that 
M.  Woods  had  f  20  stock  in  the  concern  from  the  beginning ;  that  it 
was  to  be  incorporated  and  managed  by  a  board  of  directors  ;  that 
M.  Woods  was  one  of  the  first  board  of  directors,  and  bought  the 
stock  and  managed  the  store ;  that  the  understanding  and  intention 
of  all  the  parties  interested  was,  that  they  were  to  have  been  incor- 
porated from  the  beginning,  and  that  they  paid  in  their  money  with 
that  understanding ;  that  in  1875,  before  they  commenced  business,  a 
committee  was  appointed  from  their  number  to  attend  to  their  incor- 
poration ;  but  that  it  never  reported ;  that  they  knew  that  M.  Woods 
was  buying  and  selling  in  their  behalf  so  far  as  they  were  interested ; 
that  from  time  to  time  they  were  at  the  store  and  talked  with  Woods 
about  the  business ;  that  they  talked  with  each  other  from  time  to 
time  about  the  business  after  it  was  commenced ;  that  in  1876  the 
goods  were  invoiced  by  M.  Woods  and  the  directors,  who  announced 
a  profit  over  the  expenses,  etc.,  and  that  the  store  was  out  of  debt ; 
that  they  could  have  had  access  to  the  books  if  they  had  so  desired ; 
that  in  June,  1877,  the  directors  had  a  meeting  at  the  store  and  in- 
voiced the  goods,  and  called  on  M.  Woods  to  show  the  condition  of 
the  business ;  that  the  books  were  examined  ;  that  they  were  in  debt 
some ;  that  they  asked  Woods  how  it  came  so,  and  he  said  he  had  to 
have  more  goods  and  had  bought  them  on  credit ;  that  the  directors 
took  no  action  as  to  notifying  creditors ;  that  the  store  continued  in 
operation  and  Woods  continued  in  charge  until  the  fire ;  that  the 
results  of  the  examinations  made  by  the  directors  were  communi- 
cated to  the  other  stockholders. 

The  depositions  of  plaintiffs,  Edward  and  John  Martin,  were  read 
by  plaintiffs,  proving  their  partnership,  the  sale  and  delivery  of 
goods  to  M.  Woods,  by  their  firm,  for  the  store  at  Calhoun,  in  ISTo- 
vember,  1876;  the  payment  therefor,  partly  on  March  29,  and  the 
balance  on  June  7,  1877;  the  sale  and  delivery  to  Woods  of  the 
respective  bills  of  goods  mentioned  in  three  counts  of  the  petition ; 
their  non-payment ;  the  keeping  of  the  account  on  their  books  in  the 
name  of  "M.  Woods,"  Calhoun,  Missouri;  that  plaintiffs  had  never 
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received  any  notification  in  any  way  that  Woods  was  agent  for  and 
buying  goods  for  a  corporation  during  the  time  of  their  mutual 
dealings.  John  Martin  deposed  that  he  sold  goods  to  M.  Woods  in 
November,  1876,  for  the  first  time  in  behalf  of  his  firm,  taking  his 
order  at  Calhoun ;  that  on  that  occasion  Woods  told  him  that  he  was 
personally  worth  nothing,  but  was  representing  a  grange  store,  buy- 
ing goods  for  it ;  that  a  lot  of  farmers  had  put  him  there  to  attend  to 
the  buying  for  them,  and  that  the  concern  was  worth  from  f  75,000 
to  $100,000,  and  was  good  beyond  any  question;  that  this  first  sale 
was  on  four  months'  credit ;  that  he  had  not  at  any  time  sold  goods 
to  Woods  on  his  individual  credit;  that  he  sold  to  Woods  twice 
afterward,  in  August,  1877,  and  October,  1877,  the  August  sale  at 
Calhoun  and  the  October  sale  at  St.  Louis,  all  on  the  credit  of  four 
months;  that  nothing  was  said  to  him  by  Woods  or  by  anybody  else 
with  respect  to  any  change  in  the  character  of  the  concern  at  Cal- 
houn, for  which  Woods  was  agent,  .at  any  time  during  the  dealings 
testified  to. 

The  defendants  offered  in  evidence  a  certified  copy  of  articles  of 
association  under  the  statute,  authorizing  the  formation  of  corpora- 
tions for  manufacturing  and  business  purposes,  as  recorded  in  the 
recorder's  office  of  Henry  County,  by  which  it  appears  that  certain  of 
the  defendants  associate  themselves  as  a  corporation  to  carry  on  a 
retail  store  at  Calhoun,  the  name  of  the  corporation  being  the  Cal- 
houn Grange  Store  Company ;  the  capital  stock  $2)000,  divided  into 
100  shares  of  f  20  each ;  the  corporation  to  continue  until  January  1, 
1882.  These  articles  were  acknowledged  by  the  signers  thereof, 
September  9,  1876,  and  were  filed  for  record  December  18,  1876. 
Defendants  offered  the  certificate  of  the  Secretary  .of  State  of 
Missouri,  of  date  May  8,  1877,  reciting  the  filing,  by  certain  of  the 
defendants,  in  his  office,  of  a  declaration  in  writing. as  provided  in 
section  4,  article  I.,  chapter  37,  Wagner's  Statutes,  etc.,  and  certifying 
that  said  parties  have  become  a  body  corporate  under  the  corporate 
name  of  "  Calhoun  Grange  Store  Company,"  etc. 

Defendants  introduced  M.  Woods,  who  testified  tha,t  :he  had  in- 
formed one  of  the  plaintiffs,  John  Martin,  in  the  spring  of  1877,  that 
the  store  had  been  incorporated,  and  that  he  had  offered  to  show  him 
the  articles  of  incorporation,  and  that  Martin  said, it  would  make  no 
difference.  Max  McCann  also  testified  for  the  defendants,  ^fixing  the 
date  of  the  alleged  interview  between  Woods  and  Martin  as  after  the 
return  of  Woods  from  his  March  visit  to  St.  Louis  in  1877. 

At  the  instance  .of  the  plaintiffs,  the  court  gave  .the  following 
instructions :  — 

2.  If  the  jury  believe  from  the  evidence  that  the  plaintiffs  were, 
prior  to  November,  1876,  copartners  under  the'firm  name  of  Edward 
Martin  &'Co.,  and  so  continued  up  to  the  time  of  bringing  this  suit, 
and  that  the  defendants  or  some  of  them  were,  prior  to  said  date, 
copartners  in 'the  business  of  selling  merchandise  at  Calhoun,  Mis- 
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jsouri,  through  frh-eir  .duly  authorized  general  agent,  M.  "Woods,  and 
that  Woods,  as  such  agent,  purchased  and  received  the  goods  and 
merchandise  sued  for  by  the  plaintiffs  in  the  first  count,  and  agreed 
-to  pay  the  prices  therefor  in  the  itemized  account  annexed  to  the 
same,  and  four  months  from  March  30,  1877,  and  that  said  goods 
have  not  been  paid  for,  then  the  plaintiffs  are  entitled  to  a  verdict 
for  the  amount  of  said  account,  with  six  per  cent  interest  thereon 
from  the  30th  day  of  July,  1877,  to  this  date,  against  the  defendants, 
who  at  the  date  of  such  purchase  were  copartners  in  said  business, 
unless  the  jury  believe  that  such  partnership  had  been  dissolved 
prior  to  the  date  of  said  purchase. 

7.  With  respect  to  the  second  and  third  counts  of  the  petition,  if 
the  jury  believe  from  the  evidence  that 'the  plaintiffs,  Edward  Martin 
and  John  Martin,  were  copartners  prior  to  ISTovember,  1876,  and  so 
continued  up  to  the  time  of  bringing  this  suit,  and  that  ;the  defend- 
ants, or  some  of  them  were,  prior  to  said  date,  copartners  in  the 
business  of  merchandising,  through  ;their  duly  authorized  general 
manager  Woods,  and  that  Woods,  as  such  agent,  purchased  and 
received  the  goods  and  merchandise  sued  for  in  the  second  and  third 
counts  of  the  petition,  and  agreed  to  pay  the  prices  there  mentioned 
in  the  itemized  account  thereof  annexed  -to  the  respective  counts  of 
the  petition,  and  four  months  from  the  respective  dates  of  said 
accounts,  and  if  the  jury  believe  that  ihese  goods; have  not  been  paid 
for,  they  will  find  a  verdict, on  such  counts  for  the  amount  thereof, 
and  six  per  cent  interest  thereon  from  the  expiration, of  four  months 
from  the  respective  dates  of  teach  of  said  accounts  against  the  de- 
fendants who  at  the  date  of  said  purchase  were  copartners  in  said 
business,  unless  the  jury  believe  that  prior  to  the  date  of  said  pur- 
chase the  partnership  of  said  defendants  was  dissolved. 

At  the  request  of  the  defendants,  the  court  gave  the  following 
instructions :  — 

1.  If  thegury  believe  from  the  evidence  that  prior  to  the  sale  of 
any  goods  by  the  plaintifi^s  .to  Woods  for  the  grange  store  in  ques- 
tion, the  defendants  had,  for  the  purpose  of  organizing  a  business 
corporation  for  running  and  conducting  what  is  commonly  known 
as  a  grange  store,  agreed  to  subscribe  and  pay  shares  of  stock  to 
such  organization,  and  did  take  s.uch  stock  with  such  understanding 
and  for  such  purpose,  and  took  initiative  measures  for  the  incorpora- 
tion of  said  business,  and  organized  as  if  incorporated,  and  elected 
directors  for -the  management  and  control  of  said  ,  association,  and 
designated  said  Woods  to  conduct  and  superintend  said  store  for 
such  directors,  and  did  make  and  acknowledge  the  articles  of  associa- 
tion read  in  evidence,  and  at  the  time. of  the  first  sale  of  any  goods 
by  plaintiffs  to  said  Woods,  said  defendants,  through  directors,  were 
acting  under  the  said, articles  of  association  as  a  corporation  and  not 
otherwise,  and  the  ;«aid  Woods  had  no  authority  from  them  to  buy 
goods  except  as  ±he  agent  .of  said  association,  then,  although  said 
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articles  of  incorporation  may  not  have  been  filed  and  recorded  as  by 
statute  provided,  the  defendants  are  not  liable  as  partners  to  the 
jjlaintiffs  for  any  goods  bought  of  them  by  said  Woods. 

2.  Even  though  the  articles  of  association  read  in  evidence  were 
not  filed  with  the  Secretary  of  State,  yet,  if  defendants  were  acting 
alone  under  such  articles  of  association,  claiming  to  be  a  corporation, 
such  omission  to  file  the  same  with  the  Secretary  of  State  did  not,  of 
itself,  make  the  defendants  liable  as  partners  for  any  goods  bought 
for  the  store  after  said  articles  were  actually  drawn  up,  signed,  and 
acknowledged . 

3.  Before  the  plaintiffs  can  recover  in  this  action  it  devolves  upon 
them  to  prove  that,  at  the  time  of  the  sales  of  the  goods  in  question, 
either  defendants  were  in  fact  copartners,  and  as  such  purchased  the 
goods  for  such  copartnership  as  such,  and  not  for  the  defendants  as 
an  association,  and  it  was  so  understood  by  plaintiffs  in  making  the 
sale,  or  that  defendants  as  a  voluntary  association  had  held  said 
Woods  out  to  the  community  as  their  agent  for  conducting  and  man- 
aging the  store  in  question,  and  that  the  plaintitfs,  in  the  belief  and 
upon  the  faith  of  such  conduct,  and  that  said  Woods  was  the  author- 
ized agent  of  defendants,  sold  him  the  said  goods  as  the  agent  of 
defendants ;  and  unless  they  have  so  proven  to  the  satisfaction  of  the 
jury,  the  jury  will  find  for  the  defendants. 

4.  If  the  jury  believe  from  the  evidence  that  at  the  time  of  the 
sales  of  the  goods'  sued  for,  defendants  were  not,  in  fact,  copartners, 
and  that  plaintiffs  sold  said  goods  to  Woods  upon  his  own  individual 
credit,  and  not  as  the  agent  of  defendants,  then  the  plaintiffs  cannot 
recover  in  this  action. 

5.  No  act  or  declaration  of  Woods  can  bind  these  defendants 
unless  the  same  was  authorized  by  defendants,  or  the  defendants  by 
their  conduct  or  declarations  had  held  Woods  out  to  the  public  as 
their  agent  for  the  purpose,  as  claimed  in  the  petition,  and  the  plain- 
tiffs in  dealing  with  him  acted  upon  the  faith  of  such  conduct  and 
declarations  on  the  part  of  defendants,  unless  there  was  a  copartner- 
ship, and  Woods  was  one  of  the  copartners,  and  made  the  purchases 
as  such. 

6.  The  articles  of  association  read  in  evidence  by  defendants, 
after  the  same  were  recorded  in  the  ofB.ce  of  the  recorder  of  this 
county,  and  the  issue  of  the  certificate  read  in  evidence  from  the 
office  of  the  Secretary  of  State,  constituted  said  association  a  corpo- 
ration by  the  name  of  the  "  Calhoun  Grange  Store  Company,"  and  if 
defendants  were  stockholders  therein,  plaintiffs  cannot  recover  in 
this  action  for  any  goods  thereafter  sold  to  Woods  as  the  agent  of 
said  corporation ;  provided,  from  all  the  facts  and  circumstances,  the 
plaintiffs  had  reason  to  believe  they  had  organized  as  an  association, 
and  not  as  copartners,  or  had  notice  of  said  certificate. 

8.  If  the  jury  believe  from  the  evidence  that  defendants,  at  the 
time  of  the  sales  in  question,  were  not  in  fact  copartners,   then. 
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although  the  jury  may  find  from  the  evidence  that  prior  thereto  they 
had  held  themselves  out  to  the  community  as  joint-owners  of  the 
store  in  question,  yet  unless  the  jury  further  believe  from  the  evi- 
dence that  plaintiffs,  at  the  time  of  said  sales,  made  the  same  to 
Woods  in  the  belief  and  in  the  reliance  upon  the  fact  that  defend- 
ants were  mere  partners  in  said  store,  then  plaintiffs  cannot  rely 
and  recover  upon  such  conduct  of  defendants. 

The  court,  of  its  own  motion,  gave  the  following  instruction  to  the 
jury:  — 

If  you  believe  from  the  evidence  that  the  defendants,  or  some  of 
them,  in  the  fall  of  1875,  or  in  the  spring  of  1876,  made  an  agreement 
with  each  other  to  contribute  money  or  capital  for  the  purpose  of  car- 
rying on  the  business  of  buying  and  selling  merchandise  for  their 
mutual  profit,  and  that  they  did  so  contribute  and  carry  on  said  busi- 
ness, either  personally  or  by  their  agent,  then  such  of  defendants  as 
did  these  things  became  and  were  partners  in  such  business,  and  each 
partner  was  individually  liable  for  all  the  partnership  debts,  provided 
it  does  not  further  appear  from  the  evidence  that  they  did  not  intend 
to  act  and  carry  on  business  as  partners,  but  that  they  intended  to  do 
business  as  an  incorporated  company  and  each  one  to  be  liable  only 
for  the  amount  of  his  stock. 

Upon  the  giving  of  these  instructions  the  plaintiffs  took  a  non-suit, 
and  on  the  refusal  of  the  court  to  set  the  same  aside,  they  appealed 
to  this  court. 

It  is  contended  by  the  defendants  that  the  instructions  of  the  court 
were  not  such  as  to  preclude  a  recovery  by  the  plaintiffs,  and  that  the 
non-suit  taken  by  them  was,  therefore,  voluntary  and  cannot  be  dis- 
turbed ;  that  although  the  instructions  given  by  the  court  declaratory 
of  the  effect' of  the  articles  of  association  signed  by  the  defendants, 
and  of  their  intent  and  attempt  to  become  a  corporation,  may  have 
been  erroneous,  still  under  the  second  and  seventh  instructions  given 
by  the  court  for  the  plaintiifs,  they  might  have  obtained  a  verdict 
from  the  jury.  It  is  unnecessary  to  determine  in  this  case  whether 
this  court  will  review  the  action  of  the  trial  court  on  a  judgment  of 
non-suit  where  the  instructions  given  are  contradictory.  We  do  not 
conceive  that  such  a  case  is  presented  by  the  instructions  before  us. 
The  second  and  seventh  instructions  authorize  a  recovery  by  the 
plaintiffs, 'if  they  find  that  at  the  dates  of  the  said  several  sales  the 
defendants  were  copartners.  But  the  first,  second,  and  third  instruc- 
tions given  by  the  court  at  the  instance  of  the  defendants,  and  the 
instruction  given  by  the  court  of  its  own  motion,  neutralize  the  sec- 
ond and  seventh  instructions  and  prevent  a  recovery  thereunder,  by 
declaring,  upon  the  uncontradicted  facts  in  evidence,  that  the  defend- 
ants were  not  copartners.  Nor  can  it  be  said  that  under  the  dis- 
junctive clause  which  concludes  the  third  instruction  given  for  the 
defendants,  the  plaintiffs  could  have  recovered.  The  testimony  will 
not  warrant  a  finding  that  the  defendants,  as  a  voluntary  association. 
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held  Woods  out  as  their  agent,  that  is,  as  the  agent  of  a  voluntary 
association  ;  for  the  testimony  of  the  defendants  is  explicit  that  they 
intended  to  act  as  a  corporation  and  regarded  themselves  as  so  act- 
ing, and  the  testimony  of  the  plaintiils  discloses  no  knowledge  on 
their  part  of  any  articles  of  association  whatever.  We  are  of  opinion, 
therefore,  that  the  plaintiffs  properly  suffered  a  non-suit. 

The  only  question  remaining  to  be  determined  is,  whether,  on  the 
facts  stated  in  the  first  and  second  instructions  given  at  the  instance 
of  the  defendants,  and  in  the  instruction  given  by  the  court  of  its 
own  motion,  the  defendants  are  liable  as  copartners.  Neither  the 
case  of  Hurt  v.  Salisbury  (55  Mo.  311),  nor  that  of  Richardson  v. 
Pitts  (71  Mo.  128),  relied  upon  by  the. counsel  for  the  plaintiffs,  fur- 
nishes a  distinct  answer  to  this  inquiry.  The  first  case  was  a  suit 
upon  a  note  executed  by  certain  individuals  as  directors  assuming  to 
represent  a  corporation  which  had  no  legal  existence,  and  this  court 
Jield  that  the  parties  who  signed  the  note  were  liable  thereon.  In 
the  case  last  named,  certain  -members  of  an  inchoate  corporation, 
whose  incorporation  was  incomplete  iby  reason  of  a  failure  to  file  the 
articles  of  association  with  the  Secretary  of  State,  advanced  money 
for  the  benefit  of  the  joint  enterprise,  under  obligations  incurred  by 
them  upon  the  supposition  that  the  association  was  duly  incorporated, 
and  they  were  adjudged  to  be  entitled  to  contribution  from  their  as- 
sociate members  beyond  the  amount  of  stock  severally  subscribed  for 
by  such  associates.  The  effect  of  this  decision  is  to  create  the 
relation  and  liability  of  partners  as  between  the  members  of  an 
unincorporated  association,  so  far  as  the  debts  of  the  association 
contracted  in  good  faith  and  paid  by  any  of  its  members  are  con- 
cerned, and  to  establish  a  different  rule  from  that  laid  down  in  Ward 
V.  Brigham  (127  Mass.  24).  The  decision  of  this  court  is  supported 
by  the  cases  of  Hill  v.  .Beach  (12  N.  J.  Eq.  31)  ;  Hodgson  v.  Bald- 
win  (65  111.  632)  ;  Magg-Y.  Stowe  (85  111.  164).  Vide  also  Ferris  v. 
Thaw  (72  Mo.  446). 

InTettisY.  Atkins  (60  111.  454) ;  Bigelow  v.  Gregory  (73  111.  197),; 
Abbott  V.  Smelting  Co.  (4  Neb.  416)  ;  Frost  v.  Walker\{m  Me.  468); 
Wells  V.  Cates  (18  Barb.  664)  ;  National  Union  Bank  v.  Landon  (45 
N.  Y.  410)  ;  and  Ta'ppan  v.  Bailey  (4  Met.  529),  it  is  held  that  mem- 
bers of  an  unincorporated  association,  notwithstanding  their  subscrip- 
tion and  payment  for  a  specified  number  of  shares  of  the  capital 
stock  of  the  association,  are  liable  as  copartners  for  the  debts,  of  the 
association.  These  decisions  we  regard  as  applicable  to  the  case  at 
bar.  By  reference  to  the  testimony  it  will  be  seeji  that  in,  1876,  more 
than  a  year  before  the  articles  of  ^sociation  were  rsigned  by  the  de- 
fendants, the  store  was  established  and  shares  of  stock  were  sub- 
scribed for,  and  Woods  was  appointed  to  make  the  purchase;S  and 
superintend  the  sales.  All  this  was  done,  it  is  true,  with  the  under- 
standing that  the  promoters  of  the  enterprise  were  to  become 
a  corporation,  and  the  purpose  of  the  promoters  undoubtedly  was 
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to  limit  theit  liability  to  the  amounts:  severally  suhscidbed  by 
them. 

If  by  reason  of  an  unexecuted  intention  to  become  a  corporation, 
the  defendants  could  carry  on  the  business  of  merchandising  from 
1875  until  May,  1877,  without  incurring  in  the  meantime  the  liability 
of  partners,  we  do  not  see  why  they  could  not  have  continued  so  to 
act  as  a  corporation  for  a  much  longer  period,  buying  and  selling 
through  an  agent,  and  enjoying  all  the  privileges-  of  a  corporation 
without  being  liable  to-  be  sued  as  such.  JSfo  mere  intention  on  the 
part  of  the  members  of  an  unincorporated  association,  to  be  a  cor- 
poration, will  suffice  to  restrict  their  individual  liability  to  that  im- 
posed by  the  statute  upon  corporate  shareholders.  Not  being  a 
corporation,  their  liability  cannot  be  a  corporate  liability,. but  must 
be  that  of  a  joint-stock  company,  unless  the  provisions  of  the  statute 
in  relation  to  limited  partnerships  shall  have  been  complied  with,  of 
which  there  is  not  even  the  slightest  intimation  in  this  case.  There 
is  no  question  but  that  the  goods  were  purchased  by  Woods  of  the 
plaintiffs  for  the  defendants,  and  went  into  the  store  of  the  defend- 
ants, and  were  sold  by  "Woods  for  their  benefit,-  and  a  ruling  which 
would  turn  the  plaintiffs  out  of  court,  and  compel  them  to  collect  the 
whole  amount  of  their  claims  from  Woodsj  or  the  directors- in  charge, 
who  could  in  turn  go  against  the  defendants  for  contributioii  under 
the  decision  of  this  court  in  Bichafdson  v.  Pitts  (supra),  would-  be 
not  only  manifestly  unjust,  but  utterly  indefensible.  Under  the  logic 
of  the  case  last  cited,  the  defendants  are  liable  as  partners  directly 
to  the  plaintiffs  for  the  debts  of  the  association  incurred  before  they 
became  incorporated. 

For  the  debts  incurred,  after  they  became  a  corporation,  their  lia- 
bility will  depend  upon  the  fact  of  actual  notice  of  their  incorpora- 
tion to  the  plaintiffs  at  the'  time  such  debts  were  incurred.  When 
partners  have  dealt  as  such  with  a  seller,  and  after  becoming  incor- 
porated, continue  to  deal  as  before,  having  their  bills  made  in  the 
same  way,  without  giving  any  notice  of  their  altered  condition,  they 
will  continue  to'  be  liable  as'  partners,  unless  the  seller  have  knowl^ 
edge  thereof  derived  from  some  other  source.  Whether  the  plaintiffs 
ha'd  such  notice  or  knowledge  is  a  question  of  fact  for  the  jury. 

For  the  reasons  given,  the  judgment- wiH  be  r&versed  and  the  cause: 
remanded.    All  the  judges  concur. 


STOtTT  V.  ZTJLICE. 

(48  iV.  J.  Lajo,  599.    1886.) 

EEltOB  to-  Essex  Circuit  Court. 

The  ChAncelIiOH  :  — • 

The  plaintiffs  in  error,  who  were  plaintiffs  below,  seek  to  recover 
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from  the  defendants  the  amount  of  a  bill  of  goods  sold  by  them  to 
the  New  Jersey  and  Souora  Reduction  Company.  The  goods  were 
sold  in  New  York  to  the  company,  September  16,  1884,  upon  the 
order  of  its  purchasing  agent,  and  were  charged  to  the  company  upon 
the  plaintiffs'  books  of  account,  and  the  plaintiffs  accepted  the  note 
of  the  company  at  two  months,  signed  by  the  treasurer  for  the  price, 
and  the  goods  were  shipped  to  the  company  at  Sonora  in  Mexico. 
The  note  has  not  been  paid.  The  plaintiffs  brought  suit  for  the  price 
of  the  goods  against  the  defendants,  who  were  the  persons  who  signed, 
as  stockholders,  a  certificate  of  incorporation,  dated  August  4,  1883, 
the  object  of  which  was  to  incorporate  the  company  under  the  pro- 
visions of  the  act  "  concerning  corporations."  The  ground  upon  which 
the  plaintiffs  base  their  claim  of  liability  on  the  part  of  the  defendants 
is  that  the  proceedings  for  incorporation  were  not  in  compliance  with 
the  provisions  of  the  act  applicable  to  the  subject.  The  act  provides  for 
the  incorporation  of  any  company  of  three  or  more  persons  associating 
themselves  together  for  any  lawful  business  or  purpose.  The  steps  to 
be  taken  are  the  making,  recording,  and  filing  of  a  certificate  which  is 
to  be  proved  or  acknowledged  and  recorded  as  required  in  case  of 
deeds  of  real  estate.  In  this  case  the  certificate  of  acknowledgment 
of  one  of  the  defendants,  Willard  Eichards,  does  not  state  that  the 
contents  of  the  certificate  of  incorporation  were  made  known  to  him 
by  the  ofl3.cer  taking  the  acknowledgment  (a  notary  public  of  Saratoga 
County,  in  the  State  of  New  York),  and  the  accompanying  certificate 
of  authentication  of  the  notarial  act  by  the  clerk  of  the  courts  of  that 
county  does  not  state  that  the  notary  was  authorized  by  the  laws  of 
New  York  to  take  the  acknowledgments  and  proofs  of  deeds  or  con- 
veyances for  lands,  tenements,  or  hereditaments  in  that  State,  which 
statement  is  required  by  the  supplement  to  the  act  respecting  convey- 
ances (Rev.,  p.  1280)  in  case  of  deeds  for  land,  the  acknowledgment 
or  proof  of  which  is  taken  in  another  State  or  territory  before  an 
officer  so  authorized.  By  reason  and  solely  on  account  of  those 
alleged  defects,  the  plaintiffs  insist  that  the  certificate  of  incorpora- 
tion is  a  nullity,  and  that  the  defendants  are  consequently  liable  as 
partners  for  the  price  of  the  goods. 

It  will  have  been  seen  that  the  goods  were  not  sold  to  the  defend- 
ants, but  to  the  company  to  wliich  the  credit  was  given,  and  to  which 
they  were  charged  upon  the  plaintiffs'  books,  and  for  the  price  of 
which  the  plaintiffs  accepted  a  note  of  the  company,  signed  by  the 
treasurer.  The  contract  was  not  with  the  defendants,  but  with  the 
company,  and  the  defendants  were  guilty  of  no  fraud.  None  is  im- 
puted, but,  as  before  mentioned,  the  claim  of  liability  is  based  entirely 
upon  the  proposition  that  the  proceedings  intended  to  effect  the  incor- 
poration are,  because  of  the  alleged  defects  before  referred  to,  a 
nullity.  In  the  absence  of  a  statutory  provision  inaking  shareholders 
liable  in  case  of  failure  to  comply  with  the  requirements  of  the 
charter,  or  with  the  requirements  of  the  act  under  which  the  company 
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is  incorporated,  persons  who  have  contracted  with  a  de  facto  corpora- 
tion as  a  corporation,  cannot  deny  its  corporate  existence  in  order  to 
charge  its  shareholders  individually  as  partners.     (Taylor  on  Corp., 
§  739.)     See,  also,  Fay  v.  Noble  (7  Cush.  188).     Where  it  is  shown 
that  there  is  a  charter  or  a  law  under  which  a  corporation  with  the 
powers  assumed  might  lawfully  be  incorporated,  and  there  is  a  color- 
able compliance  with  the  requirements  of  the  charter  or  law,  and  a 
user  of  the  rights  claimed  under  the  charter  or  law,  the  existence  of 
a  corporation  de  facto  is  established.     Methodist  Chiorch  v.  Pickett 
(19  N.  Y.  482) ;  Buffalo  and  Allegheny  R.  B.  Co.  v.  Gary  (26  W.  Y. 
75).     And  it  is  entirely  settled  that  the  corporate  existence  of  such 
corporation  de  faoto  cannot  be  inquired  into  collaterally.     It  is,  as  to 
all  who  contract  with  it,  to  be  assumed  to  be  a  corporation  de  jure. 
The  legality  of  its  corporate  existence  may  be  inquired  into  by  the 
State,  but  not  by  any  one  else.     And  this  is  as  true  where  the  corpo- 
ration is  formed  under  a  general  law,  as  it  is  where  the  corporate 
existence  is  claimed   under  a  special  charter.       Cochran  v.  Arnold 
(58  Penna.  St.  399) ;  Eaton  v.  Aspinwall  (19  N.  Y.  119).     Had  this 
suit  been  brought  against  the  company,  it  could  not  have  denied  its 
corporate  existence ;  neither  can  the  plaintiffs,  who  contracted  with 
it  as  a  corporation,  do  so.     (Taylor  on  Corp.,  §  146)  ;  Swartwout  v. 
Michigan  Air  Line  R.  R.  Co.  (24  Mich.  389) ;  Rafferty,  Receiver,  v. 
Bank  of  Jersey  City  (4  Vroom,  368).     Our  act  provides  that  upon 
making  the  certificate  and  causing  it  to  be  recorded  and  filed,  the 
persons  so  associating,  their  successors  and  assigns,  shall  be,  from 
the  time  of  commencement  of  the  corporate  existence,  fixed  in  the 
certificate,  and  until  the  time  limited   therein  for  the  termination 
thereof,  incorporated  into  a  company  by  the  name  mentioned  in  the 
certificate.      The  time  fixed  for  such  termination  in  this  case  was 
August  4,  1933.     The  law  authorized  the  formation  of  the  corpora- 
tion ;  the  proceedings   purported   to   be  in  compliance   with  the  re- 
quirements of  the  law ;  the  certificate  was  made,  recorded,  and  filed, 
and  the  company  claimed  the  right  to  exercise  the  powers  conferred 
upon  corporations  duly  created  under  the  law,  and  it  exercised  them 
accordingly.     The  transaction  under  consideration  furnishes  an  in- 
stance of  such  user.     The  company  was  a  corporation  de  facto,  and 
the  plaintiffs,  who  contracted -with  it,  cannot  be  permitted  to  deny  the 
legality  of  its  existence.     The  State  alone  can  call  that  in  question, 
Nor  are  the  cases  Hill  v.  Beach  (1  Beas.  31),  and  Booth  ads.  Wonderly 
(7  Vroom,  250),  cited  by  the  plaintiffs'  counsel,  in  any  wise  opposed 
to  the  views  above  expressed.     In  the  former,  persons  who  associated 
themselves  together  for  the  purpose  of  carrying  on  the  quarrying 
business  in  this  State,  took  proceedings  to  incorporate  themselves  into 
a  company  under  a  general  corporation  law  of  New  York.     They  were 
held  liable  as  partners  upon  the  ground  that  they  were  not  a  co  pora- 
tion,  the  Chancellor  saying,  that  they  were  not  a  domestic  corpora- 
tion, and  could  not  be  sued  as  such,  and  that  thoy  were  not  a  foreign 
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corporation,  for  it  was  perfectly  manifest  upon  the  face  of  their  pro* 
ceedings  that  their  attempted  organization  under  the  general  law  of 
New  York  was  a  fraud  upon  that  law.  In  Booth  v.  Wonderly,  per- 
sons who  had  got  control  of  a  special  charter  creating  a  corporation 
to  be  located  in  Trenton,  but  who  were  not  named  as  corporators 
therein,  attempted  to •  use  it  to  establish  a  company  under  it,  to  be 
located  at  Jersey  City,  and  to  giv€  to  such  a  company  a  corporate 
color  under  that  charter.  The  court  said  that  the  company  had  some 
semblance  of  a  corporation  in  name,  form  of  organization,  and  as- 
sumption of  a  seal,  yet  not  enough  to  give  it  a  de  facto  corporate 
existence ;  that  the  attempt  to  establish  the  company  in  Jersey  City 
under  the  charter  was  a  palpable  and  entire  perversion  of  the  object 
of  the  act,  and  a  fraud  upon  the  act;  that  it  gave  no  corporate  color 
to  the  company ;  that  the  doctrine  that  the  organization  cannot  be  in- 
quired into  collaterally  had  no  application  to  that  case,  because  the 
charter  did  not  fit  the  company  and  was  not  intended  for  it,  and 
that  the  organization  was  entirely  outside  of  the  act  and  had  no  ex- 
istence as  a  corporation,  real  or  de  faotb.  It  will  have  been  seen 
that  in  each  case  the  vatio  decidendi  was  that  the  pretended  incor- 
poration was  a  fraud  upon  the  act  under  which  the  defendants  claimed 
corporate  existence.  The  judgment  of  the  Circuit  Court  should  be 
aflB.rmed. 

For  affirmance.  —  The  Chancblloe,  Chief  Justice,  Dixon,  Kitapp, 
Magib,  Pakkek,  Eeed;  Souddek,  Vakt  Stckel,  Brown,  Clemeni!, 
Cole,  Mc&ebgbe,  Whittakee  — 14. 

For  reversal.  —  None. 
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CHAPTER  XX. 

RIGHTS   OF   CREDITORS   CONCERNING  THE  MANAGEMENT 
OF  THE   CORPORATION. 


MILLS    V.    EAILWAY   COMPANY. 
{L.  R.  5  Ch.Ap  621.     1870.) 

This  was  an  appeal  from  an  order  of  Vice-Cliancellor  Stuart, 
granting  an  interlocutory  injunction  against  the  Northern  Railway 
of  Buenos  Ayres  Company,  Limited,  under  the  following  circum- 
stances :  — 

The  company  was  established  in  July,  1862,  and  registered  under 
the  Companies  Act,  1862.  Its  main  object  was  stated  in  the  memo- 
randum of  association  to  be  as  follows :  — 

"The  making,  purchasing,  or  otherwise  acquiring  and  maintaining, 
managing,  and  working  of  railways  and  tramways,  and  other  roads 
and  ways,  in  the  State  of  Buenos  Ayres,  or  in  the  States  of  the  prov- 
inces of  the  Argentine  Confederation,  with  branches  therefrom  re- 
spectively, and  the  making  or  providing  of  machinery,  rolling  and 
other  stock,  plants,  stores,  and  conveniences  for  the  purposes 
thereof,  and  the  conveying  passengers,  animals,  and  goods  on  and  to 
and  from  the  railways,  tramways,  roads,  ways,  and  branches  of  the 
company,  and  the  carrying  on  the  business  of  a  railway  and  tramway 
company.  But,  unless  and  until  the  company  shall  increase  their 
original  capital  of  £250,000,  the  undertaking  of  the  company  shall 
be  confined  to  a  railway  and  tramway  from  Buenos  Ayres  to  San 
Fernando,  authorized  by  the  Government  concession  of  the  25th  of 
February,  1862,  and  to  the  further  extension  of  the  said  railway  to 
the  River  Tigre,  and  to  such  of  the  several  objects  in  the  memoran- 
dum mentioned  as  the  company  shall  think  necessary,  incidental, 
or  advantageous  thereto." 

Among  other  subordinate  objects  were  mentioned  "the  doing  of 
all  other  things  whatsoever  which  the  company  shall  think  directly 
or  indirectly  incidental  or  conducive  to  any  of  these  objects,  or 
likely  to  be  advantageous  to  the  company  in  connection  therewith, 
and  the  doing  of  all  things,  and  the  exercise  of  all  powers  contained 
in  the  articles  of  association  of  the  company. " 
VOL.  I.  —  63 
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The  original  capital  of  the  company  consisted  of  £250,000,  divided 
into  1,500  guaranteed  preference  shares  of  £10  each,  600  deferred 
preference  shares  of  £10  each,  and  4,000  ordinary  shares  of  £10 
each.  By  the  articles  of  association  it  was  provided  that  the  com- 
pany, with  the  sanction  of  a  general  meeting,  might  increase  the 
capital  of  the  company  by  the  issue  of  new  shares ;  and  power  was 
given  to  the  directors  to  borrow  any  sum  or  sums  not  exceeding 
£150,000,  on  debentures  or  other  securities. 

On  the  22d  of  August,  1862,  an  agreement  was  made  between  the 
company  and  the  firm  of  E.  Murray  &  Co.  which  consisted  of  J.  K. 
Croskey  and  Eugene  Murray,  that  the  firm  should  construct  a  single 
line  of  railway  from  the  gasworks  at  Buenos  Ayres  to  San  Fernando, 
and  a  single  line  of  tramway  from  the  custom-house  at  Buenos  Ayres 
to  the  station  at  the  gasworks.  The  price  fixed  was  £100,000,  which 
was  to  be  paid'  partly  in  cash  and  partly  in  ordinary  shares  of  the 
company,  with  an  option  to  the  company  to  pay  the  whole  in  cash 
in  lieu  of  shares.  The  agreement  contained  a  clause  for  referring 
questions  between  the  parties  to  arbitration. 

The  works  were  performed  by  Messrs.  E.  Murray  &  Co.,  and  they' 
received  payments  in  money  and  shares  on  account  of  the  contract ; 
but  they  still  claimed  £64,849  from  the  company,  partly  under  the 
contract  and  partly  for  extra  works.  This  debt  was  disputed  by 
the  company,  who,  on  the  contrary,  claimed  that  a  large  sum  was 
due  from  the  firm  to   the  company. 

On  the  30th  of  April,  1870,  the  directors  issued  a  report,  in  which 
they  stated  that  they  had  a  balance  in  hand  of  net  profits  of  £32,681, 
3s.  2d. ;  that  the  charge  for  interest  upon  the  company's  loan  capital, 
&c.,  was  £6,838  6s.  2d.,  leaving,  after  lending  to  the  capital  account 
£10,350  17s.  id.  for  special  expenditure,  £16,491  19s.  Sd.  available 
for  distribution.  The  directors  recommended  that  this' sum  shoiild 
be  applied  in  payment  of  the  arrears  of  dividend  due  to  the  guaran- 
teed preference  shareholders  for  the  eighteen  months  ending  the 
30th  of  June,   1867. 

The  directors  explained,  in  a  subsequent  paragraph  of  their  report, 
that  the  payment  of  the  arrears  out  of  accumulations  of  revenue  would 
occupy  a  considerable  time,  and  that  in  order  to  accelerate  the  desired 
result  a  certain  amount  must  be  funded ,  and  that  as  legal  difficulties 
prevented  this  until  the  revenue  was  sufficient  to  enable  the  company 
to  declare  equivalent  dividends,  and  as  expenditure  was  being  in- 
curred in  new  works  and  additional  plant,  which  might  be  legally 
charged  to  capital,  it  was  recommended,  under  the  advice  of  counsel, 
that  the  amount  expeiided  last  year  under  the  above-mentioned 
heads,  as  well  as  that  to  be  expended  in  the  present  year  and  1871, 
estimated  at  about  £10,000,  should  be  treated  as  a  payment  on 
capital  account,  which  would  be  afterwards  discharged  out  of  a  sum 
of  £20,000,  which  they  purposed  to  raise  by  issue  of  debentures  at 
£6  per  cent.     The  report  also  recommended  the  conversion  of  the 
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tramway  from  the  custom-house  to  the  principal  station  into  a  rail- 
way adapted  for  locomotive  engines. 

This  report  was  adopted  at  the  general  meeting  of  the  company 
held  on  the  16th  of  May,  1870;  and  the  sum  of  £16,491  19s.  8rf. 
was  distributed  according  to  the  proposal  contained  therein. 
•  The  bill  (par.  39)  contained  the  following  charge:  "The  effect 
of  the  proposal  contained  in  the  report  is,  that  sums  which  have 
been  paid  out  of  revenue,  and  ascribed  in  the  accounts  of  the  com- 
pany to  revenue  account,  are  now  to  be  treated  as  payments  on  ac- 
count of  capital  account,  and  considered  as  having  been  borrowed 
for  the  purpose  of  capital  from  the  revenue,  so  as  to  create  an  ap- 
parent or  fictitious  fund  for  the  payment  of  shareholders.  The 
money  for  this  purpose  is  proposed  to  be  raised  by  means  of  the 
issue  of  debenture  stock,  and  the  effect  of  the  proposal  is  to  increase 
the  liabilities  of  the  company  by  the  issue  of  debenture  stock,  for 
the  purpose  of  borrowing  money,  in  order  to  distribute  the  same 
among  the  shareholders  under  the  guise  of  revenue." 

The  plaintiffs  were  Eobert  Mills,  the  executor  of  Eugene  Murray, 
who  was  dead,  and  H.  W.  Spratt  and  J.  R.  Stebbing,  the  trustees 
of  a  deed  of  assignment  executed  by  J.  R.  Croskey  for  the  benefit 
of  his  creditors.  The  bill  alleged  that  Mills,  as  the  executor  of  E. 
Murray,  held  some  fully  paid-up  deferred  preference  shares  of  £10 
each.  The  bill  prayed  for  an  account  and  payment  of  what  was  due 
to  the  plaintiffs  under  the  contract,  and  for  other  works;  and  for 
an  injunction  to  restrain  the  company  from  carrying  out  the  proposal 
in  the  report,  and  from  issuing  any  debenture  stock  or  applying  any 
money  raised  by  debenture  stock  on  debentures  in  payment  of  any 
dividend  to  any  of  the  shareholders,  and  from  declaring  or  distribu- 
ting any  dividend  until  they  had  paid  or  made  provision  for  paying 
what  was  due  to  the  plaintiffs;  and  also  from  converting  the  tram- 
way into  a  railway  until  the  company  had  duly  increased  their 
original  capital.  The  plaintiffs  moved  for  an  injunction  in  similar 
terms. 

The  defendants  put  in  a  plea  and  answer  to  this  bill.  They  pleaded, 
first,  that  the  plaintiff  Mills  had  no  shares  in  the  company,  alleging 
that  he  had  parted  with  all  the  shares  which  he  held  as  executor  of 
E.  Murray  before  the  tiling  of  the  bill;  and,  secondly,  that  the  firm 
of  E.  Murray  &  Co.  had  not  performed  the  contract  on  their  part, 
by  reason  of  which  default  the  company  had  a  claim  against  them 
exceeding  the  amount  due  from  the  company;  and,  further,  that 
arbitrators  had  been  appointed  by  both  parties  in  pursuance  of 
the  agreement,  by  whose  arbitration  the  company  were  ready  to 
abide. 

The  plaintiff  Mills  filed  an  affidavit,  stating  that,  although  it  was 
true  that  he  had  transferred  all  the  shares  whicli  he  held  as  the  ex- 
ecutor of  Murray,  he  had  done  so  by  way  of  mortgage  only;  and 
that,   since  the  filing  of  the  bill,  in  order  to  avoid  the  objection 
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raised  by  the  plea,  he  had  taken  a  retrarsfer  of  some  of  the  shares 
from  the  mortgagor.  He  also  stated  that  other  shares  were  held  by- 
other  persons  in  trust  for  him  and  the  other  plaintiffs. 

The  Vice-Chancellor  granted  an  injunction  as  prayed  till  further 
order;  and  from  this  order  the  company  appealed. 

Lord  Hatheeley,  L.  C.  :  — 

The  Vice-Ghancellor  appears  to  have  formed  his  judgment  in  this 
case,  partly  at  least,  upon  the  view  which  he  took  that  one  of  the 
plaintiffs,  Mr.  Mills,  was  a  shareholder  in  the  company,  and  therefore 
had  a  right  to  interfere.  But,  so  far  as  the  case  rests  on  the  simple 
fact  of  the  plaintiffs  being  creditors  of  the  company,  it  seems  to  me 
hardly  capable  of  argument.  Work  is  done  for  a  limited  company ; 
no  engagement  is  taken  from  them  by  way  of  security;  no  debenture 
or  mortgage  is  granted  by  them;  but  the  work  is  done  simply  on  the 
credit  of  the  company.  The  only  remedy  for  a  creditor  in  that  case 
is  to  obtain  his  judgment  and  to  take  out  execution;  or  it  maybe 
that  he  may  have  a  power,  if  the  case  warrants  it,  of  applying  to 
wind  up  the  company.  But  it  is  wholly  unprecedented  for  a  mere 
creditor  to  say,  "Certain  transactions  are  taking  place  within  the 
company,  and  dividends  are  being  paid  to  shareholders  which  they 
are  not  entitled  to  receive,  and  therefore  I  am  entitled  to  come  here 
and  examine  the  company's  deed,  to  see  whether  or  not  they  are 
doing  what  is  ultra  vires,  and  to  interfere  in  order  that,  as  by  a 
bill  qioia  timet,  I  may  keep  the  assets  in  a  proper  state  of  security 
for  the  payment  of  my  debt  whensoever  the  time  arrives  for  its 
payment. " 

The  case  must  have  occurred,  of  course,  many  years  ago,  before 
joint  stock  companies  were  so  abundant,  but  certainly  within  the  last 
twenty  or  thirty  years  the  money  due  to  creditors  must  have  been 
many  millions,  and  the  number  of  creditors  must  have  been  many 
thousands ;  yet  I  have  never  before  heard  —  and  I  asked  in  vain  for 
any  such  precedent  —  of  any  attempt  on  the  part  of  a  creditor  to  file 
a  bill  of  this  description  against  a  company,  claiming  the  interfer- 
ence of  this  court  on  the  ground  that  he,  having  no  interest  in  the 
company,  except  the  mere  fact  of  being  a  creditor,  is  about  to  be 
defrauded  by  reason  of  their  making  away  with  their  assets.  It 
would  be  a  fearful  authority  for  this  court  to  assume,  for  it  would 
be  called  on  to  interfere  with  the  concerns  of  almost  every  company 
in  the  kingdom  against  which  a  creditor  might  suppose  that  he  had 
demands,  which  he  had  not  established  in  a  court  of  justice,  but 
which  he  was  about  to  proceed  to  establish.  If  there  is  this  power 
in  any  case,  of  course  it  would  apply  not  only  to  the  raising  of 
money  by  debentures  and  to  paying  shareholders,  but  it  would  ex- 
tend to  an  interference  in  every  possible  way  with  the  dealings  of 
the  company. 

That  being  beyond  any  doubt,  I  come  next  to  the  question 
whether  these  persons  are  shareholders  or  not.     But  I  do  not  pro- 


CHAP.  XX.J  MILLS   V.    RAILWAY   COMPANY.  997 

pose  to  decide  that  question,  for  this  reason,  that  I  cannot  find 
even  an  averment  —  and  the  bill  appears  to  be  demurrable  upon  that 
ground  —  of  anything  being  done  ultra  vires  by  the  company. 

There  are  two  things  complained  of,  —  one,  that  the  company  are 
going  to  raise  debentures  for  purposes  illegitimate;  the  other  is, 
that  they  are  about  to  establish  what  is  called  a  railway  instead  of 
the  existing  tramway.  N.ow  let  us  look  at  what  the  objects  of  the 
company  are.  The  objects  of  the  company  are  stated  in  the  memo- 
randum of  association  to  be  to  have  a  railway  and  tramway  within 
certain  definite  points.  Then  it  proceeds  to  say:  "Unless  and 
until  the  company  shall  increase  their '  original  capital,  the  under- 
taking of  the  company  shall  be  confined  to  a  railway  and  tramway 
from  Buenos  Ayres  to  San  Eernando,  authorized  by  the  Govern- 
ment concession  of  the  25th  of  February,  1862,  and  to  the  further 
extension  of  that  railway  to  the  Eiver  Tigre."  I  apprehend  that  it 
is  perfectly  clear  that  what  is  intended  is,  that  the  company  shall 
not  undertake  works  of  a  totally  different  character, — that  is  to  say, 
a  railway  more  extensive,  going  to  different  jjoiuts,  or  the  like, —  but 
they  shall  be  contented  with  this  railway  and  tramway  within  these 
definite  termini.  To  say  that  the  condition  that  £250,000  is  to  be 
raised  before  anything  is  done  with  reference  to  their  exceeding 
these  works,  is  a  provision  which  is  to  extend  to  preventing  their 
making  a  railway  or  tramway  between  the  points  in  question  more 
useful  by  turning  the  tramway  into  a  railway,  or  vice  versa,  seems 
to  me  a  perfectly  idle  controversy. 

Then  comes  the  only  other  question  arising  as  to  the  proper  appli- 
cation of  the  money.  The  bill  sets  out  a  report  which  has  been 
made  to  the  shareholders,  by  which  it  appears  that  the  balance  in 
hand  of  net  profits  amounted  to  £32,681  3s.  2d.  The  charge  for  in- 
terest upon  the  company's  loan  capital,  &c.,  for  1869,  and  for  some 
old  claims  of  previous  years,  was  £5,838  6s.  2d.,  leaving,  after 
lending  to  the  capital  account  £10,350  17s.  id.  for  special  expendi- 
ture, £16,491  19s.  8d.  available  for  distribution.  Then  they  pro- 
ceed to  say  that  they  propose  paying  that  over  to  the  guaranteed 
shareholders.  Those  guaranteed  shareholders  had  a  right  to  carry 
on  their  surplus  debt,  beyond  what  they  were  paid  de  anno  in  annum, 
to  following  years,  the  consequence  of  which  was  that  arrears  of 
debt  had  accrued  upon  the  income  due  to  the  guaranteed  preference 
shareholders,  and  therefore  the  company  intended  to  reduce  that 
debt,  which  then  amounted  to  about  £26,000,  by  raising  money 
under  their  borrowing  powers.  Then  they  say,  "When  we  have 
raised  the  money  under  our  borrowing  powers  "  (and  they  are  keep- 
ing considerably  within  the  limit  of  their  borrowing  powers),  "we 
shall  apply  that  capital  so  to  be  raised  in  paying  off  £10,000  of  this 
guaranteed  debt,  because  we  find  that  we  have  really  to  our  credit 
in  respect  of  capital  £10,000  as  against  this  arrear  of  interest, 
this  £10,000   having  been   taken   from  revenue  account  formerly, 
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and  applied  to  purposes  vrhich  were  really  and  in  fact  capital  pur- 
poses." That  is  what  they  state.  The  only  averment  in  the  bill 
with  respect  to  the  illegality  of  this  proceeding  is  the  following, 
and  there  is  nothing  stronger  in  the  afiB-davit:  "The  effect  of  the 
proposal  contained  in  the  report  is,  that  sums  which  have  been  paid 
out  of  revenue,  and  ascribed  in  the  accounts  of  the  company  to 
leveuue,  are  now  to  be  treated  as  payments  on  account  of  capital 
account,  and  considered  as  having  been  borrowed  for  the  purpose  of 
capital  from  the  revenue,  so  as  to  create  an  apparent  or  fictitious 
fund  for  the  payment  of  shareholders."  The  only  words  that  would 
at  all  point  to  anything  wrong  are  the  words  "apparent  or  fictitious." 
But  the  substance  of  the  averment  does  not  point  to  anything  of  the 
kind,  because  the  substance  is  only  this,  that  some  sums  which  for- 
merly were  carried  to  revenue  account  are  now  going  to  be  treated 
as  capital.  There  is  no  averment  that  they  ought  not  to  be  so 
treated.  We  are  left  to  find  out  whether  it  was  wrong  or  not  as 
well  as  we  can  by  looking  into  the  accounts ;  and  from  them  it  ap- 
pears that,  as  to  certain  locomotive  engines  and  certain  other  stock, 
they  were  formerly  charged  to  revenue;  and  it  seems,  as  far  as  I  can 
collect  —  for  the  accounts  are  not  very  clear  —  that  these  are  now  to 
be  carried  to  capital.  No  doubt  many  great  frauds  have  been  prac- 
tised by  companies  both  upon  themselves  and  sometimes,  unfortu- 
nately, upon  the  public,  by  carrying  to  capital  account  things  which 
ought  to  go  to  revenue  account,  and  thereby  leaving  an  imaginary 
profit,  which  is  not  a  profit  at  all.  But  the  bill  avers  nothing  of 
tins  kind  distinctly  and  definitely,  and  the  affidavit  does  not  go 
beyond  it.  The  affidavit  verifies  a  quantity  of  reports,  out  of  which 
I  am  to  pick  the  items  as  I  best  may,  to  ascertain  whether  they 
should  or  should  not  have  been  charged  to  capital  or  revenue  ac- 
count. If  I  saw  anything  grossly  extravagant  or  fraudulent  in  them 
—  such  as  the  working  expenses  of  the  year,  or  the  wages  of  the 
men,  carried  to  capital  account,  in  order  to  make  things  look  pleas- 
ant, as  it  is  called  —  I  should  have  to  pause,  and  consider  how  it 
might  be  proper  for  this  court  to  deal  with  transactions  of  that  kind. 
But  the  only  thing  pointed  out  to  me  is  the  purchase  of  new  locomo- 
tives. I  do  not  know  exactly  on  what  principle  railway  companies 
proceed  in  their  accounts  with  respect  to  their  locomotives,  whether 
the  whole  value  should  be  credited,  or  whether  a  deduction  should 
be  made  annually  for  the  stock  wearing  out,  or  whether  the  value  of 
the  stock  should  be  taken,  which  would  be  the  more  regular  course, 
at  the  end  of  every  year.  But,  certainly,  that  new  rolling  stock  is 
in  a  sense  capital  as  long  as  it  lasts,  and  that  its  value  on  each  suc- 
ceeding stock-taking  is  capital,  there  is  no  doubt  whatsoever.  Then, 
why  am  I  to  assume  that  in  doing  this  the  directors  are  acting 
fraudulently?  In  the  answer  it  is  sworn  that  things  which  were 
properly  capital  had  been  paid  out  of  revenue.  If  that  is  the  case, 
I  have  no  hesitation  in  saying  that  the  circumstance  that  they  had 


CHAP.   XX.j  MILLS  V.   RAILWAY   COMPANy.  999 

been  paying  what  ought  to  be  charged  to  capital  out  of  revenue  does 
not  prevent  their  right  or  their  duty  to  the  persons  who  are  looking 
for  their  payment  out  of  revenue,  to  credit  back  to  revenue  those 
things  which  have  been  carried  for  the  time  to  capital  account.  Mr. 
Dickinson  started  a  very  curious  theory,  which,  I  apprehend,  never 
found  its  way  into  any  mercantile  arrangement,  —  that  there  never 
can  be  any  available  income,  or  any  profit,  as  long  as  there  is  any 
debt  remaining  unpaid.  If  that  be  so,  I  suppose  there  is  hardly 
a  railway  company  in  the  kingdom  which  could  pay  any  dividends 
at  all  to  their  shareholders.  I  fancy  there  are  very  few  indeed 
which  have  not  debentures  out  in  some  shape  or  other;  and  if  all 
those  are  to  be  paid  before  a  single  sixpence  could  be  paid  in  divi- 
dend, of  course  the  companies  would  be  in  a  very  different  position 
from  what  they  suppose  themselves  to  be  in.  The  whole  scheme  of 
railway  arrangements,  as  I  have  understood  them,  has  always  been 
thisj  that  the  companies  are  authorized  to  raise  part  of  their  capital 
by  shares  and  to  raise  further  capital  by  means  of  borrowing  to  the 
amount  of  one  third  of  the  whole  share  capital.  They  expend  that 
money  in  executing  the  works,  and  the  works  having  been  executed, 
the  capital  of  the  company  remains  in  the  shape  of  the  station-houses, 
the  permanent  way,  the  warehouses,  and  everything  else  which 
requires  expenditure  of  capital.  The  shareholders,,  especially  those 
who  are  guaranteed  preference  shareholders,,  are  not  to  be  told  that 
all  these  things  are  to  be  paid  for  before  they  are  to  have  any  divi- 
dend out  of  the  income. 

Therefore  the  whole  of  the  averment,  as  I  read  it  here,  is  really 
this,  that  the  directors  have  said  in  their  report  that  they  are  going 
to  carry  back  to  revenue  what  they  borrowed  from  it  for  the  pur- 
poses of  capital,  and  when- they  have  carried  that  back  tb  revenue, 
then  they  are  going  to  make  a  dividend.  I  do  not  see  anything 
ultra  vires  in  what  is  either  there  alleged  or  suggested.  Therefore, 
even  if  we  assume  the  plaintiffs  to  be  shareholders,  as  to  which 
more  argument  and  more  investigation  might  be  required  if  it  were 
necessary  to  determine  that  question,  the  plaintiffs  have  shown 
nothing  ultra  vires;  and,  counting  them  as  creditors,  the  case  is 
utterly  unfounded  as  regards  both  principle  and  authority.  I  think, 
therefore,  that  the  motion  for  an  injunction  ought  to  have  been 
refused  with  costs;  and  I  make  an  order  to  that  effect. 
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In  re  WINCHAM   SHIPBUILDING  COMPANY. 
POOLE,  JACKSON,  AND  WHYTE'S   CASE. 
{L.E.9Ch.  Dill.  322.    1878.) 

This  was  an  application  on  behalf  of  the  official  liquidator  of  the 
Wincham  Shipbuilding,  Boiler,  and  Salt  Company,  Limited,  to 
place  Messrs.  Eobert  Poole,  J.  Jackson,  and  J.  G.  Whyte  on  the 
list  of  contributories  of  the  company. 

In  March,  1876,  the  companj^  was  formed  and  registered  without 
articles  of  association  for  the  purpose  of  acquiring  and  taking  over 
the  works,  plant,  and  business  of  Mr.  Joseph  Parks  at  Wincham  in 
Cheshire. 

Messrs.  E.  Poole,  Jackson,  and  Whyte  signed  the  memorandum  of 
association  for  fifty  £5  shares  each,  and  became  directors  of  the 
company,  but  did  not  pay  any  deposit  on  their  shares. 

On  the  1st  of  May,  1876,  at  a  meeting  of  the  company,  E.  Poole, 
as  chairman,  reported  as  the  result  of  an  interview  with  the  man- 
ager, that  Parr's  Banking  Company  woald  not  allow  any  overdraft 
without  the  personal  guarantee  of  the  directors ;  and  it  was  resolved 
that  the  directors  should  give  their  personal  guarantee  for  £5,000  to 
the  bank,  and  that  E.  Poole  should  carry  out  the  arrangement. 

The  guarantee  was  given  by  the  directors,  including  Poole,  Jack- 
son, and  Whyte,  and  the  money  obtained  from  the  bank  was  ex- 
pended in  carrying  on  the  business  of  the  company,  and  no  call 
was  made. 

The  company  got  into  difficulties,  and  in  May,  1877,  the  bank 
recovered  judgments  against  the  guarantors,  including  Poole,  Jack- 
son, and  Whyte. 

At  a  meeting  on  the  6th  of  August,  1877,  a  minute  was  made  that, 
"  In  order  to  reduce  the  balance  due  to  Parr's  Banking  Company,  it 
is  recommended  that  the  directors  do  pay  up  the  amount  of  their 
shares  as  authorized  by  Art.  7  in  Table  A,  and  as  contemplated  in 
the  company's  prospectus."  At  the  same  meeting  it  was  resolved 
to  close  the  business  of  the  company,  and  to  advertise  for  sale  the 
plant,  &c.,  and  the  company  had  from  that  time  ceased  to  carry  on 
business. 

No  call  was  made,  but  on  the  4th  of  September,  1877,  Messrs.  E. 
Poole,  Jackson,  and  Whyte  tendered  to  Enoch  Johnson,  the  person 
who  had  been  appointed  as  pro  tern,  secretary,  three  several  sums  of 
£250  as  the  amount  due  on  their  shares,  and  asked  him  to  sign  a 
receipt  as  secretary  for  these  sums  as  share  money.  Johnson  de- 
clined to  receive  the  money  or  to  give  a  receipt,  "as  he  did  not 
understand  why  he  should  be  called  upon  then  to  give  a  secretary's 
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receipt  for  share  money  at  that  lapse  of  time."  The  £760  was  then 
paid  to  W.  Poole,  who  was  the  son  of  R.  Poole,  and  had,  as  it  ap- 
peared, attended  the  directors'  meetings  and  made  the  entries  in 
the  minute  books,  and  described  himself  as  having  "  discharged  the 
duties  of  acting  secretary"  up  to  the  time  when  the  winding-up 
petition  was  filed.  The  receipt  was  signed  "^ro  secretary,  William 
Poole,"  and  the  three  sums  of  £260  each  were  paid  to  Parr's  Bank- 
ing Company,  and  entered  in  the  pass-book  as  paymeuts  to  the 
credit  of  the  company. 

On  the  6th  of  September  a  petition  was  presented  for  winding  up 
the  company,  and  on  the  10th  of  November,  1877,  a  winding-up 
order  was  made. 

The  question  was  whether  by  this  payment  (which  amounted  to 
the  full  amount  due  upon  their  shares)  Messrs.  E.  Poole,  Jackson, 
and  Whyte  had  discharged  themselves  from  liability. 

The  application  was  heard  before  Vice-Chancellor  Bacon  on  the 
12th  of  April,   1878. 

Sir  H.  Jackson,  Q.  C,  and  H.  B.  Buckley,  for  the  official  liqui- 
dator: By  the  payments  made  on  the  4th  of  September,  1877, 
which  were  received  by  the  bank  as  payments  on  account  of,  and 
in  reduction  of,  the  amounts  owing  by  Messrs.  Poole,  Jackson,  and 
Whyte  in  respect  of  their  personal  guarantee  and  in  part  satisfac- 
tion of  the  judgment  recovered  against  them,  these  directors  did  not 
discharge  themselves  from  liability  for  the  amount  due  on  their 
shares.  Being  under  the  double  liability  of  £760  in  respect  of  their 
shares  and  £750  in  respect  of  their  guarantee  to  the  bank,  they  have 
attempted,  by  paying  the  sum  of  £750,  to  discharge  themselves  from 
their  liability  for  £1,500.  Having  regard  to  the  circumstances  — 
the  time  when  the  payment  was  made,  two  days  before  the  com- 
mencement of  the  winding-up,  when  the  company  was  to  their 
knowledge  insolvent,  and  the  receipt  given  by  an  unauthorized  per- 
son after  the  refusal  of  the  regular  secretary  —  the  whole  thing  was 
a  mere  contrivance  by  persons,  in  a  fiduciary  position  as  directors, 
to  gain  an  advantage  to  themselves  at  the  expense  of  creditors  of 
the  company;  and  as  such  is  invalid  as  a  fraudulent  preference 
under  the  Companies  Act,  1862,  s.  164.  Habershon's  Case  (Law  Eep., 
5  Eq.  286);  Gaslight  Improvement  Company  v.  Terrell  (Law  Eep. 
10  Eq.  168) ;  Sykes'  Case  (Law  Eep.  13  Eq.  255).  No  doubt,  as 
in  the  Gaslight  Improvement  Company  v.  Terrell,  these  directors 
have  advanced  money  for  the  benefit  of  the  company,  but  they  are 
not  entitled  on  the  verge  of  liquidation  to  give  themselves  a  prefer- 
ence. They  must  each  pay  the  £260  due  on  these  shares,  and  then 
they  will  be  entitled  to  a  dividend  pari  passu  with  the  other  credi- 
tors in  respect  of  the  £750  paid  on  account  of  the  company. 

Hemming,  Q.  C,  and  Babcock,  for  Poole,  Jackson,  and  Whyte: 
There  has  been  no  fraudulent  preference  so  as  to  render  this  pay- 
ment invalid  under  the  Companies  Act,  1862,  s.  164.     The  debt  was 
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due  from  the  company,  wliose  account  was  at  the  time  overdrawn, 
to  the  bank ;  and  to  enable  the  company  to  pay  that  debt  these  direc- 
tors, in  pursuance  of  the  request  by  the  company  contained  in  a 
minute  of  the  6th  of  August,  1877,  make  this  payment  to  the  extent 
of  their  own  liabilitj'.  Then  how  is  such  payment  affected  by  the 
authority  of  William  Poole?  The  company  have  had  the  benefit  of 
the  payment,  and  whatever  may  have  been  William  Poole's  formal 
position,  it  is  admitted  that  he  did  the  actual  work  of  secretary  in 
the  place  of  Enoch  Johnson.  In  the  Gaslight  Improvement  Company 
V.  Terrell  (Law  Rep.  10  Eq.  168),  and  Hahershon's  Case  (Ibid.  5  Eq. 
286),  the  directors  were  themselves  creditors  of  the  company,  and 
applied  the  payment  in  discharge  of  their  own  debt,  and  the  test 
was  whether  the  company  was  insolvent  or  not;  but  in  considering 
the  allegation  of  fraudulent  preference,  the  date  of  the  recommen- 
dation or  agreement  pursuant  to  which  this  subsequent  payment  was 
made,  and  not  the  date  of  actual  payment,  must  be  regarded.  Ex 
parte  Hodgkin  (Ibid.  20  Eq.  746,  754);  Ex  parte  Kevan  (Law  Eep. 
9  Ch.  752,  768).  The  company  was  not  insolvent,  and  did  not  con- 
template liquidation  on  the  6th  of  August,  1877,  but  Was  taking 
measures  to  stave  it  off.  Ex  parte  Tempest  (Ibid.  6  Ch.  70).  Even 
assuming,  as  regards  the  other  creditors,  that  there  was  a  fraudulent 
preference,  the  money  paid  can  be  recovered  from  the  bank,  but 
these  directors,  having  fully  discharged  themselves  from  the  amount 
due  on  their  shares,  cannot  be  called  upon  to  pay  twice  over.  More- 
over, as  directors  in  the  position  of  trustees,  they  were  entitled  and 
bound  to  pay  debts  of  the  company  and  to  apply  the  trust  moneys 
for  that  purpose,  and  having  incurred  liability  as  sureties  of  the 
company,  they  were  entitled  to,  indemnify  themselves  out  of  the 
assets.     In  re  German  Mining  Company  (4  D.  M.  &  Gr.  19). 

Bacon,  V.  C. :  — 

The  difficulty  in  this  case  arises  from  one  set  of  persons  having 
different  duties  and  different  interests,  their  duty  as  directors  and 
their  interest  as  guarantors  being  in  conflict.  It  is  an  undoubted 
and  uncontroverted  fact  that  the  company  was  insolvent.  There 
was  no  money  of  the  company  to  pay  creditors,  and  urgent  represen- 
tations had  been  made  by  the  creditors  for  payment  of  these  debts, 
to  meet  which  the  company  had  no  means  and  no  banking  account 
on  which  they  could  draw.  It  is  established,  therefore,  that  the 
company  was  clearly  in  a  condition  of  insolvency.  Under  these 
circumstances  a  resolution  was  passed  on  the  6th  of  August,  1877, 
recommending  the  directors  to  pay  up  the  amount  of  their  shares, 
which  had  never  been  called  up  and  which  they  had  never  offered  to 
pay.  No  demand  was  made  on  the  directors,  and  nothing  was  done 
until  the  4th  of  September,  when  the  money  was  paid  at  the  office  of 
William  Poole,  who  took  upon  himself  to  act  in  the  matter  without 
any  authority.  Then  three  directors  hit  upon  this  plan  of  paying 
their  own  debt  to  the  bank  and  at  the  same  time  discharging  the 
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liability  on  their  shaies.  They  bethink  themselves  of  the  pretence 
of  paying  £750  to  the  company,  but  in  reality  of  handing  it  over  to 
the  bank.  It  was  a  mere  contrivance,  and  there  was  no  reality  or 
substance  in  the  transaction,  except  that  by  means  of  it  £760  was 
paid  by  them  in  discharge  of  their  own  guarantee.  The  right  of 
the  company  to  receive  £750  was  thwarted  and  frustrated  by  this 
act  of  the  directors.  It  was  the  duty  of  the  directors  to  maintain 
the  assets  of  the  company,  and  to  distribute  them  according  to  law, 
and  not  to  give  any  one  creditor  a  preference  over  another;  and  any 
contrivance  by  which,  in  contemplation  of  bankruptcy  or  winding- 
up,  the  assets  were  intercepted  in  favor  of  one  creditor  to  the  ex- 
clusion of  others,  was  unlawful  and  invalid  under  the  Companies 
Act,  1862,  s.  164.  What  these  directors  have  done  was  just  that 
invalid  or  unlawful  transaction  pointed  at  by  this  section.  For 
whose  good  was  this  payment  made?  ISTot  that  of  the  company,  but 
of  themselves.  Sykes'  Case  (Law  Eep.  13  Eq.  256)  [to  which  his 
Lordship  referred]  was  very  similar.  Here  there  was  a  contrivance 
to  create  a  fund  by  means  of  which  their  guarantee  should  be  dis- 
charged; and  here,  as  there,  there  was  a  contrivance  by  which  the 
directors  seemed  to  pay,  but  did  not  in  fact  pay,  the  amount  owing 
on  their  shares.  It  has  been  contended  that  these  directors  were 
trustees,  and  had  a  right  to  be  indemnified  in  respect  of  payments 
made  by  them  on  behalf  of  the  company.  But  this  contention  has 
no  application  to  the  present  case.  The  money  of  the  directors 
went  to  discharge  the  directors'  own  debts  without  any  benefit  to 
the  company,  their  cestuis  que  trust,  and  therefore  they  owed  this 
£750  to  the  company  in  respect  of  their  shares  as  much  as  ever  they 
did.  The  bank,  if  sued  on  the  ground  that  this  payment  was  a 
fraudulent  preference,  would  say  in  defence  that  it  was  not  a  pay- 
ment by  the  company  but  by  the  guarantors.  These  gentlemen  must 
remain  liable,  as  the  £750,  which  ought  to  have  been  assets  of  the 
company,  had  been  applied  for  the  benefit  of  these  directors  and  not 
of  the  company.  Messrs.  Poole,  Jackson,  and  Whyte  must  be  set- 
tled on  the  list  of  contributories  without  crediting  them  for  any- 
thing in  respect  of  their  payment  of  £750  to  the  bank. 

From  this  decision  Poole,  Jackson,  and  Whyte  appealed. 

The  same  line  of  argument  was  followed  as  before  the  Vice-Chan- 
cellor.  The  following  cases  were  referred  to  by  the  counsel  for  the 
Respondent:  Gilbert's  Case  (Law  Eep.  5  Ch.  659);  Hahershon's 
Case  (Ibid.  5  Eq.  286) ;  Sykes'  Case  (Law  Rep.  13  Eq.  256) ;  Gas- 
light Improvement  Company  v.   Terrell  (Ibid.   10  Eq.  168). 

Jessel,  M.  R.  :  — 

The  Vice-chancellor  has  decided  that  these  gentlemen  are  liable 
to  pay  £250  each  in  respect  of  a  call  on  their  shares,  although  they 
allege  that  they  have  paid  the  whole  value  of  their  shares.  The 
real  question  is,  whether  the  payment  actually  made  by  the  appel- 
lants before  the  winding-up  was  a  valid  payment  or  not.     They  were 
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directors  of  the  company,  and  they  had  given  a  personal  guarantee 
for  the  balance  of  the  company's  account  with  their  bankers;  and 
in  May,  1877,  the  bank  had  brought  an  action  on  the  guarantee 
against  these  three  directors,  and  had  recovered  judgment  in  the 
action.  On  the  6th  of  August,  1877,  there  was  a  meeting  of  the 
directors,  at  which  this  resolution  was  passed:  "lu  order  to  re- 
duce the  balance  due  to  Parr's  Banking  Company,  it  is  recom- 
mended that  the  directors  do  pay  up  the  amount  of  their  shares,  as 
authorized  by  Art.  7  in  Table  A,  and  as  contemplated  by  the  com- 
pany's prospectus."  There  is  no  question  that  at  this  time  the 
company  was  insolvent.  On  the  5th  of  September,  1877,  the  three 
directors  paid  the  amounts  in  question.  The  secretary  had  some 
.  difficulty  in  giving  a  receipt  for  the  money,  and  W.  Poole  accord- 
ingly gave  a  receipt  without  having  any  right  to  do  soi  But  the 
fact  is  not  disputed  that  the  money  was  paid  and  received  on  ac- 
count of  the  shares,  that  it  was  remitted  in  due  course  to  the  bank- 
ers of  the  company  and  carried  by  them  to  the  company's  credit, 
thus  reducing  the  balance  against  the  company  and  relieving  the 
directors  from  their  guarantee.  The  Yice-Chancellor  decided  the 
question  on  this  ground,  that  the  directors  were  trustees  of  all  their 
powers.  So,  no  doubt,  they  were.  But  it  is  further  said  that  they 
exercised  their  powers  in  breach  of  trust  and  for  their  own  benefit, 
and,  therefore,  that  the  act  which  they  did  was  nugatory.  But  it 
appears  to  me  that  the  question  is,  for  whom  were  thej''  trustees? 
It  does  not  appear  that  the  Viee-Chancellor  considered  this  point; 
but  it  makes  all  the  difference  whether  they  were  trustees  for  the 
persons  who  were  injured  by  what  had  been  done  in  this  case, 
namely,  the  other  creditors  of  the  company.  It  has  always  been 
held  that  the  directors  are  trustees  for  the  shareholders,  that  is,  for 
the  company.  They  are  the  managing  partners  of  the  company,  and 
if  they  abuse  their  powers,  which  they  hold  in  trust  for  the  com- 
pany, to  the  damage  of  the  company,  for  their  own  benefit,  they 
are  liable  to  make  good  the  breach  of  trust  to  their  cestuis  que  trust 
like  any  other  trustees.  But  directors  are  not  trustees  for  the  credi- 
tors of  the  company.  The  creditors  have  certain  rights  against  a 
company  and  its  members,  but  they  have  no  greater  rights  against 
the  directors  than  against  any  other  members  of  the  company.  They 
have  only  those  statutory  rights  against  the  members  which  are  given 
them  in  the  winding-up. 

That  being  so,  there  was  nothing  to  impose  a  duty  on  the  directors' 
not  to  pay  a  debt  of  the  company,  for  which  they  were  themselves 
liable,  in  priority  to  other  debts,  unless  sect.  164  of  the  Act  of  1862 
applied,  which  it  certainly  does  not  in  the  present  case.  The  pay- 
ment to  the  bank  was  not  a  fraudulent  preference;  it  was  made  in 
the  ordinary  course  of  business.  It  was  a  good  payment,  and  could 
not  be  recovered  back ;  therefore  the  directors,  although  they  derived 
a  collateral  advantage  to  themselves,  did  not  injure  their  cestuis  que 
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trust.  The  payment  was  not  any  breach  of  duty  to  the  only  persons 
for  whom  they  were  trustees.  The  appeal  must  therefore  be  allowed 
with  costs. 

James  and  Bbamwell,  L.  JJ.,  concurred. 


POND  V.  RAILROAD  COMPANY. 
(130  Mass   194.     1881  ) 
MOETON,  J.  :  — 

This  is  a  bill  in  eqtiity,  the  substantial  allegations  of  which  are, 
that  the  plaintiffs  are  creditors  of  the  defendant  corporation ;  that 
the  corporation  is  insolvent;  that  all  its  property  is  mortgaged  to 
trustees  for  the  benefit  of  one  class  of  creditors ;  that  it  owes  large 
amounts  to  other  creditors,  one  of  whom  has  attached  all  its  prop- 
erty ;  that  it  is  about  to  execute  a  -lease  to  said  attaching  creditor 
for  the  term  of  999  years,  at  a  rental  which  will  not  pay  the  inter- 
est upon  its  indebtedness ;  and  that  the  execution  of  said  lease  would 
be  injurious  to  the  interest  of  its  creditors  and  stockholders.  The 
prayer  is  for  an  injunction  to  restrain  the  defendant  from  further 
prosecuting  its  business,  and  for  the  appointment  of  receivers. 

There  is  no  statute  giving  this  court  equity  jurisdiction  in  such 
a  case  as  this,  and  the  bill  does  not  state  a  case  within  the  general 
equity  powers  of  a  court  of  chancery.  As  is  stated  in  Treadwell  v. 
Salisbury  Manuf.  Co.  (7  Gray,  393),  "it  is  too  well  settled  to  admit 
of  question,  that  a  court  of  chancery  has  no  peculiar  jurisdiction 
over  corporations,  to  restrain  them  in  the  exercise  of  their  powers, 
or  control  their  action,  or  prevent  them  from  violating  their  char- 
ter, in  cases  where  there  is  no  fraud  or  breach  of  trust  alleged  as 
the  foundation  of  the  claim  for  equitable  relief." 

The  plaintiffs  cannot  maintain  this  bill,  unless  upon  the  ground 
that  any  creditor  can  maintain  a  bill  in  equity  against  an  individ- 
ual debtor  upon  like  allegations.  But  there  is  no  allegation  of  fraud 
or  breach  of  trust,  or  any  other  ground  of  jurisdiction,  which  brings 
the  case  within  the  general  equity  powers  of  a  court  of  chancery. 
Tlie  bill  is  an  attempt  by  a  creditor  to  restrain  his  debtor  from  mak- 
ing what  is  alleged  to  be  an  improvident  contract.  The  rights  of 
the  parties  are  governed  by  the  rules  of  the  common  law.  The 
plaintiffs  as  creditors  might  by  an  attachment  have  obtained  secu- 
rity which  would  take  precedence  of  the  contemplated  lease ;  but  if 
they  could  not,  the  court  has  no  power  to  restrain  the  debtor  from 
making  a  disposition  of  his  property  which  is  permitted  by  the 
common  law,  unless  fraud  or  a  breach  of  trust  is  alleged  and  shown. 
The  allegation  that  the  defendant  corporation  is  insolvent  does  not 
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aid  the  plaintiffs.  In  the  absence  of  any  statute  giving  the  power, 
this  court  has  no  authority  to  act  as  a  court  of  insolvency  for  the 
liquidation  of  the  affairs  of  an  insolvent  railroad  corporation. 

Decree  dismissing  the  bill  affirmed. 


GRAHAM  V.   EAILROAD  COMPANY. 
(102f/.  S.  148,    1880.) 

ApPEAii  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Wisconsin. 

This  is  a  bill  in  equity  filed  by  Lawrence  G.  Graham  and  Donald 
D.  Scott  against  the  La  Crosse  and  Milwaukee  Railroad  Company, 
the  Milwaukee  and  St.  Paul  Railway  Company,  Moses  Kneeland, 
James  Ludington,  Byron  Kilbourn,  and  others,  to  subject  certain 
real  estate  in  the  city  of  Milwaukee,  Wisconsin,  to  the  satisfaction 
of  certain  judgments  recovered  by  the  comjjlainants  against  the  first- 
named  company  for  an  indebtedness  on  contracts  arising  after  its 
sale  and  conveyance  of  that  real  estate,  to  Charles  D.  Nash.  The 
defendants  deraign  title  through  him. 

The  court  below  dismissed  the  bill,  whereupon  the  complainants 
appealed  here. 

Mk.  Justice  Bradley  delivered  the  opinion  of  the  court :  — 

In  September,  1855,  the  La  Crosse  and  Milwaukee  Railroad  Com- 
pany not  being  at  that  time,  so  far  as  appears,  indebted  in  any  con- 
siderable amount,  sold  certain  lands  in  the  city  of  Milwaukee  not 
then  wanted  for  railroad  purposes  to  Charles  D.  Nash  for  the  sum 
of  $25,000.  The  officers  of  the  company  who  took  a  leading  part  in 
negotiating  the  sak  are  charged  to  have  been  interested  in  the  pur- 
chase, and  to  have  furnished  Nash  the  means  for  effecting  it.  At 
all  events,  shortly  after  it  was  made,  Nash  conveyed  the  property, 
for  the  original  consideration,  to  Moses  Kneeland,  one  of  the  officers 
referred  to,  and  Kneeland,  retaining  one-third  part,  subsequently  con- 
veyed the  other  two-third  parts  to  Ludington  and  Kilbourn,  they  all 
being  directors  of  the  company,  and  members. of  the  executive  com- 
mittee. The  company  itself  never  questioned  the  fairness  of  this 
transaction;  on  the  contrary,  the  sale  was  subsequently  (in  March, 
1858)  expressly  confirmed  by  the  board  of  directors,  and  a  further 
quitclaim  deed  executed  by  the  company  in  confirmation'  thereof. 
In  September  and  November,  1858,  the  appellants  recovered  two 
judgments  against  the  company  for  indebtedness  on  contract,  aris- 
ing after  the  sale  of  the  lands,  and  issued  executions  thereon,  under 
which  levies  were  made  on  said  lands,  as  lands  of  the  company.  In 
January,  1860,  the  appellants,  having  sued  on  these  judgments  in 
the  United  States  Court,  recovered,  a  second  judgment  for  upwards 
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of  $40,000,  issued  execution  thereon,  and  made  another  levy  on  the 
lands.  Being  unwilling  to  attempt  a  sale  under  their  said  execu- 
tion in  consequence  of  the  deeds  for  the  lands  being  recorded,  the 
appellants,  in  June,  1860,  filed  the  bill  in  this  case  against  Knee- 
land,  Kilbourn,  Ludington,  and  the  railroad  company,  setting  forth 
their  said  judgments,  executions,  and  levies,  stating  the  fact  of  the 
said  sale  to  ISTash,  and  his  conveyance  to  Kneeland,  and  the  latter's 
conveyance  to  the  other  parties;  alleging  that  the  transaction  was 
a  fraud  against  the  corporation  and  its  creditors,  and  complaining 
that  the  said  conveyances  of  lands  were  a  cloud  upon  their  right  to 
sell  the  lands  under  execution,  and  an  impediment  in  the  way  of  the 
execution  of  their  writ  of  fieri  facias ;  and  prayed  that  the  lands 
might  be  decreed  subject  to  the  lien  of  their  judgment;  that  they 
might  be  decreed  to  be  authorized  to  sell  the  same,  or  so  much 
as  might  be  necessary  for  the  purpose  of  satisfying  their  judg- 
ment; and  that  Kneeland,  Kilbourn,  and  Ludington  might  join  in 
the  conveyance,  and*  might  be  restrained  from  claiming  the  land; 
and  that  the  conveyances  to  them  might  be  declared  null  and  void. 
The  bill,  amongst  other  things,  averred  that  the  lands  were  sold  to 
Nash  for  much  less  than  their  real  value ;  but  it  contained  no  allega- 
tion that  the  company  was  insolvent,  or  that  it  had  not  other  assets 
available  under  an  execution;  nor  was  any  offer. made  to  repay  the 
consideration  which  the  purchaser  had  given  for  the  lands. 

To  this  bill  the  defendants  severally  filed  answers,  denying  that 
the  lands  were  worth  more  than  $25,000  at  the  time  of  sale;  aver- 
ring that  the  sale  was  made  in  good  faith,  and  with  the  company's 
concurrence,  and  setting  forth  in  detail  many  circumstances  tending 
to  show  that  the  title  was  involved  and  embarrassed;  that  they 
required  large  outlays  of  money  to  render  them  available ;  that  the 
company  had  offered  them  for  sale  in  the  market;  and  was  unable 
to  get  from  any  other  person  the  price  paid  for  them  by  Nash ;  that 
although  Nash  was  requested  to  purchase  the  lands  by  Kneeland, 
and  was  aided  by  him  in  paying  therefor,  yet  Nash  had  the  option 
to  keep  them;  but  after  making  the  purchase  and  inquiring  into  the 
title  and  situation  of  the  lands,  he  asked  to  be  reliered  from  the  pur- 
chase, and  that  thereupon  Kneeland,  Kilbourn,  and  Ludington  took 
them  off  his  hands. 

The  parties  went  into  proofs,  and  it  appears  that  the  company 
had,  for  months  prior  to  the  sale,  been  endeavoring  to  dispose  of 
the  lands,  and  could  get  no  purchaser  at  the  price  offered  by  Nash ; 
and  the  leading  statements  of  the  answer,  as  to  the  title  and  situa- 
tion of  the  lands,  were  verified.  It  also  appeared  that  the  railroad 
company  never  objected  to  the  sale,  but  that  it  was  expressly  con- 
firmed in  March,  1858,  by  a  resolution  of  the  board  of  directors,  as 
before  noticed. 

Various  transactions  subsequently  took  place,  by  which  other 
parties   became   interested    in    the   lands,    and   in   the   affairs   and 
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property  of  the  railroad  company,  which  are  fully  developed  in 
the  supplemental  proceedings  and  proofs;  but  it  is  unnecessary 
to  notice  them  further.  The  foregoing  statement  exhibits  the 
leading  features  of  the  case  as  presented  for  our  consideration. 

The  main  question  is,  whether  the  sale  to  Nash,  made  before 
the  railroad  company  became  indebted  to  the  appellants,  and  when 
for  all  that  appears  it  was  perfectly  solvent,  even  though  made  for 
the  use  and  benefit  of  the  officers  referred  to,  can  be  set  aside  at  the 
instance  of  the  complainants,  for  the  purpose  of  subjecting  the  lands 
to  sale  under  their  execution.  And  this  question,  we  think,  must 
be  answered  in  the  negative. 

It  is  a  well-settled  rule  of  law  that  if  an  individual,  being  solvent 
at  the  time,  without  any  actual  intent  to  defraud  creditors,  disposes 
of  property,  for  an  inadequate  consideration,  or  even  makes  a  volun- 
tary conveyance  of  it,  subsequent  creditors  cannot  question  the 
transaction.  They  are  not  injured.  They  gave  credit  to  the  debtor 
in  the  status  which  he  had  after  the  voluntary  conveyance  was 
made. 

The  authorities  on  this  subject  are  fully  collected  in  the  notes  to 
Sexton  V.  Wheaton  (1  Am.  L.  Gas.  1),  and  in  the  opinion  of  Mr. 
Chief  Justice  Marshall  in  that  case;  and  the  general  doctrine  is 
affirmed  in  Mattingly  v.  Nye  (8  Wall.  370). 

It  is  true  that  if  a  debtor  dispose  of  his  property,  with  intent  to 
defraud  those  to  whom  he  expects  to  betfome  immediately  or  soon 
indebted,  this  may  be  a  fraud  against  them,  which  they  may  have  a 
right  to  unravel.  But  that  is  a  special  case,  to  which  the  present 
bears  no  resemblance.  It  is  not  pretended  that  the  railroad  com- 
pany disposed  pf  the  property  in  question  for  the  purpose  of  defraud- 
ing creditors,  much  less  for  the  purpose  of  defrauding  those  who 
afterwards  in  due  course  of  business  might  become  its  creditors. 

But  it  is  contended  that  this  is  a  case  in  which  the  debtor  corpora- 
tion was  defrauded  of  its  property,  and  that  as  the  company  had  a 
right  of  proceeding  for  its  recovery,  any  of  its  judgment  and  execu- 
tion creditors  have  an  equal  right;  that  it  is  a  property  right,  and 
one  that  inures  to  the  benefit  of  creditors. 

Conceding  that  creditors  who  were  such  when  the  fraudulent 
procurement  of  the  debtor's  property  occurred, — and  cases  to  that 
effect  have  been  cited,  —  the  question  still  remains,  whether,  the 
debtor  being  unwilling  to  disturb  the  transaction,  subsequent  credi- 
tors have  such  an  interest  that  they  can  reach  the  property  for  the 
satisfaction  of  their  debts.  We  doubt  whether  any  case  going  as  far 
as  this,  can  be  found.  No  such  case  has  been  cited  in  the  argument. 
Dicta  of  judges  to  that  effect  may  undoubtedly  be  produced,  but  they 
are  not  supported  by  the  facts  of  the  cases  under  consideration. 

It  seems  clear  that  subsequent  creditors  have  no  better  right  than 
subsequent  purchasers,  to  question  a  previous  transaction  in  which 
the  debtor's  property  was  obtained  from  him  by  fraud,  which  he  has 
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acquiesced  in,  and  which  he  has  manifested  no  desire  to  disturb. 
Yet,  m  such  a  case,  subsequent  purchasers  have  no  such  right.  In 
French  v.  Shotwell  (5  Johns.  (N.  Y.)  Ch.  555),  Chancellor  Kent 
decided,  upon  full  consideration,  that  when  a  party  to  a  judgment 
entered  upon  a  warrant  of  attorney,  voluntarily  waives  his  defence 
or  remedy  on  the  ground  of  fraud  or  usury,  and  releases  the  other 
party,  a  subsequent  purchaser  under  him,  with  notice  of  the  judg- 
ment, will  not  be  allowed  to  impeach  it,  or  to  investigate  the  merits 
of  the  original  transaction  between  the  original  parties;  and  he  dis' 
missed  a  bill  filed  by  the  subsequent  purchaser  for  relief  in  such  a 
case.  The  Chancellor  said :  "  If  the  party  himself  who  is  the  vic- 
tim of  fraud  or  usury  chooses  to  waive  his  remedy  and  release  the 
party,  it  does  not  belong  to  a  subsequent  purchaser  under  him  to 
recall  and  assume  the  remedy  for  him.  If  a  judgment  was  fraudu- 
lent by  collusion  between  the  parties  to  it,  on  purpose  to  defraud  a 
subsequent  purchaser,  the  case  would  present  a  very  different  ques- 
tion. But  if  the  judgment  was  fraudulent  only  as  between  the  parties, 
it  is  for  the  injured  party  alone  to  apply  the  remedy.  If  he  chooses 
to  waive  it  and  discharge  the  party,  it  cannot  consist  in  justice  or 
sound  policy,  that  a  subsequent  voluntary  purchaser,  knowing  of 
that  judgment,  should  be  competent  to  investigate  the  merits  of  the 
original  transaction  as  between  the  original  parties.  Quisque  potest 
renunciare  jure  pro  se  introducto  ...  It  is  stated  to  have  been  a 
principle  of  the  common  law  that  a  fraud  could  only  be  avoided  by 
him  who  had  a  prior  interest  in  the  estate  affected  by  the  fraud,  and 
not  by  him  who  subsequently  to  the  fraud  acquired  an  interest  in 
the  estate.  Upton  v.  Basset  (Cro.  Eliz.  445,  and  recognized  in  3  Co. 
83  «)." 

This  decision  of  Chancellor  Kent  was  afterwards  nearly  unani- 
mously affirmed  by  the  Court  of  Errors.     (20  Johns.  (N.  Y.)  668.) 

When  the  question  of  the  right  of  a  creditor  to  set  aside  a  convey- 
ance procured  from  the  debtor  by  fraud  first  came  before  the  courts 
in  England,  it  was  held  that  the  debtor's  own  right  was  merely  the 
right  to  file  a  bill  in  equity  against  the  fraudulent  grantee  adversely ; 
and  if  he  did  not  see  fit  to  take  such  a  proceeding,  his  creditor  had 
no  such  privity  with  the  transaction  as  to  enable  him  to  obtain  relief, 
even  though  the  debtor  should  assign  his  supposed  right  to  the  credi- 
tor; that  the  transaction  savored  of  champerty,  and  was  opposed,  at 
least,  to  the  spirit  of  the  law  against  champerty  and  maintenance. 
This  was  the  substance  of  the  decision  by  the  Court  of  Exchequer  in 
1835,  in  Prosser  v.  Edmonds  (1  Y.  &  C.  481).  Lord  Abinger  treated 
the  case  as  a  new  one,  and  at  the  close  of  the  argument  remarked 
that  his  impression  was  that  such  a  claim  could  not  be  sustained  in 
equity,  unless  the  party  who  made  the  assignment  joined  in  the 
prayer  to  set  it  aside.  He  afterwards  gave  a  deliberate  opinion 
upon  the  point.  In  that  case,  an  executor  and  trustee  had  fraudu- 
lently procured  an  assignment  of  his  brother-in-law's  interest  in  the 
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estate,  knowing  its  value,  which  was  unknown  to  the  assignor.  A 
subsequent  creditor  of  the  assignor,  to  whom  he  assigned  his  whole 
interest  in  the  estate,  iiled  a  bill  to  set  aside  the  assignment  to  the 
trustee.  Lord  Abinger  distinguished  the  case  from  that  of  an  assign- 
ment of  a  chose  in  action,  as  a  note  not  negotiable,  or  a  bond,  or  a 
mortgage,  or  an  equity  of  redemption,  where  possession  of  the  thing 
assigned  is  delivered  to  the  assignee;  and  treated  it  as  an  assign- 
ment of  a  mere  naked  right  to  file  a  bill  in  equity,  in  which  the  last 
assignee  purchased  nothing  but  a  hostile  right  to  bring  parties  into 
a  court  of  equity  as  defendants  to  a  bill  filed  for  the  purpose  of 
obtaining  the  fruits  of  his  purchase.  "What  is  this,"  says  the  Lord 
Chief  Baron,  "but  the  purchase  of  a  mere  right  to  recover?  It  is 
a  rule,  not  of  our  law  alone,  but  of  that  of  all  countries  (Voet  ad 
Pandect,  lib.  41,  tit.  1,  sect.  38),  that  the  mere  right  of  purchase 
shall  not  give  a  man  a  right  to  legal  remedies.  The  contrary  doc- 
trine is  nowhere  tolerated,  and  is  against  good  policy.  All  our  cases 
of  maintenance  and  champerty  are  founded  on  the  principle  that  no 
encouragement  should  be  given  to  litigation  by  the  introduction  of 
parties  to  enforce  those  rights  which  others  are  not  disposed  to 
enforce.  There  are  many  cases  where  the  acts  charged  may  not 
amount  properly  to  maintenance  or  champerty,  yet  of  which,  upon 
general  principles,  and  by  analogy  to  such  acts,  a  court  of  equity 
will  discourage  the  practice."  "Robert  Todd,  when  he  assigned, 
was  in  possession  of  nothing  but  a  mere  naked  right.  He  could 
obtain  nothing  without  filing  a  bill.  No  case  can  be  found  which 
decides  that  such  a  right  can  be  the  subject  of  assignment,  either  at 
law  or  in  equity."  These  remarks  are  very  broad,  and  would  apply 
to  the  case  of  existing  as  well  as  subsequent  creditors ;  though  the 
case  itself  was  that  of  a  subsequent  creditor.  It  forms  the  subject  of 
a  section  in  Story's  Commentaries  on  Equity  (sect.  1040  h),  where,  in 
a  note,  Lord  Abinger 's  opinion  is  extensively  quoted;  and  it  has  been 
followed  by  other  very  respectable  authorities,  and,  as  applied  to  sub- 
sequent creditor.s,  at  least,  we  think  that  the  reasoning  is  sound. 

The  principle  established  in  Prosser  v.  Edmonds  has  been  adopted 
by  the  Supreme  Court  of  Wisconsin,  in  which  State  the  lands  in 
question  are  situated.  In  Crocker  v.  Belangee  et  al.  (6  Wis.  645), 
decided  in  1858,  it  was  held  that  a  deed  obtained  from  the  grantor, 
through  fraudulent  representations  made  by  the  grantee,  is  not  void, 
but  voidable  only,  at  the  election  of  the  grantor ;  and  that  the  con- 
veyance of  the  same  land  by  the  grantor  to  another  person  is  not  the 
exercise  of  such  election,  and  does  not  avoid  the  former  deed;  that, 
in  order  to  avoid  such  former  deed,  some  proceeding  must  be  had  by 
the  grantor  to  which  the  grantee  is  a  party ;  and  that  a  subsequent 
purchaser  from  the  grantor  cannot  set  up  the  alleged  fraud  of  the 
first  grantee  to  defeat  his  title,  — the  court  holding  that  the  right  of 
a  vendor  to  avoid  a  sale  or  deed  on  the  ground  of  fraud  practised  by 
the  vendee  is  not  a  right  or  interest  capable  of  sale  and  transfer. 
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SO  as  to  enable  a  subsequent  vendee  of  such  right,  for  such  cause, 
to  attack  the  title  of  the  first  vendee;  that  it  is  a  mere  personal 
right,  incapable  of  sale  or  transfer. 

In  Milwaukee  &  Minnesota  Railroad  Co.  v.  Milwaukee  &  Western 
Railroad  Co.  (20  Id.  174),  the  latter  company  had  covenanted  to  pay 
a  certain  portion  of  an  incumbrance  on  railroad  property  afterwards 
purchased  by  the  complainant  company  under  a  subsequent  mort- 
gage. A  release  of  the  obligation  had  been  fraudulently,  as  alleged, 
procured  from  the  original  mortgagor  company  owning  the  road. 
The  complainant  purchased  under  a  mortgage  which  conveyed  "  all 
causes  of  action,  demands,  and  choses  in  action,  of  whatever  nature, '\ 
of  the  mortgagors ;  and  claimed  to  have  purchased  the  right  to  set 
aside  the  alleged  fraudulent  release,  and  filed  a  bill  for  that  purpose ; 
but  the  bill  was  dismissed  on  the  ground  that  such  a  right  of  action 
could  not  be  thus  assigned.  The  court  say:  "Admitting  that  the, 
facts  alleged  present  a  case  which  would  entitle  the  La  Crosse  and 
Milwaukee  Company  [the  mortgagor]  to  have  the  release  set  aside 
on  account  of  these  acts  of  fraudulent  concealment  by  one  of  its 
directors  of  his  interest  in  the  defendant  company,  and  assuming 
that  the  further  fact  appears  that  this  right  of  action  has  been 
assigned  by  the  La  Crosse  and  Milwaukee  Company  to  the  plaintiff, 
the  question  would  then  arise,  whether  the  release  could  be  avoided 
on  the  application  of  such  plaintiff,  the  La  Crosse  and  Milwaukee 
Company  making  no  complaint  of  the  fraud  whatever.  In  other 
words,  is  this  mere  right  to  litigate  the  question,  and  to  set  aside 
the  deed  of  release  on  account  of  fraud  practised  upon  the  assignor, 
a  subject  of  assignment  and  transfer,  and  will  a  court  of  equity 
allow  the  assignee  to  stand  in  the  shoes  of  the  assignor  in  respect 
to  the  remedies?  "  And  then  referring  to  the  previous  case  of  Crocker 
v.  Bellangee  et  al.,  and  to  Prosser  v.  Edmonds,  the  court  expresses 
its  approbation  of  those  decisions,  and  adds:  "A  reference  to  these 
authorities  is  all  which  probably  need  be  said  at  this  time  in  regard 
to  the  allegations  above  cited  [referring  to  the  contention  of  coun- 
sel]  and  upon  the  point  whether  the  plaintiff  company  could  avoid 
the  release  for  the  alleged  fraudulent  act  of  concealment,  even  if 
this  right  of  action  had  been  assigned  to  it  by  the  La  Crosse  and 
Milwaukee  Company." 

It  seems  to  us  that  those  cases,  which,  so  far  as  it  appears,  declare 
the  settled  law  of  Wisconsin,  are  conclusive  of  the  present  case. 

It  is  contended  on  the  part  of  the  appellants  that  Prosser  v. 
Edmonds  has  been  overruled  by  the  subsequent  cases  of  Dickinson 
V.  Burrell  (Law  Rep.  1  Eq.  337)  and  McMahon  v.  Allen  (35  IST.  Y. 
403).  We  have  examined  these  cases,  and  others  which  are  sup- 
posed to  be  in  conflict  with  Prosser  v.  Edmonds.  In  Dickinson  v. 
Burrell,  the  Master  of  the  Eolls,  Lord  Romilly,  expressly  disavows 
any  intention  to  overrule  the  former  case.  He  says :  "  The  demurrer 
is  mainly  supported  on  the  case  of  Prosser  v.  Edmonds,  which  was 
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decided,  after  long  deliberation,  by  Lord  Abinger;  but  I  am  of  opin- 
ion that  the  case  before  me  does  not  fall  within  the  rule  established 
by  that  decision."  The  case  then  before  the  court  was,  that  a  con- 
veyance of  an  interest  in  an  estate  had  been  fraudulently  procured 
from  Dickinson,  by  his  own  solicitor,  to  a  third  party  for  the  solici- 
tor's benefit,  and  for  a  very  inadequate  consideration.  Dickinson, 
ascertaining  the  fraud,  by  a  conveyance  which  recited  the  facts,  and 
that  he  disputed  the  validity  of  the  first  conveyance,  transferred  all 
his  share  in  the  estate  to  trustees  for  the  benefit  of  himself  and  his 
children.  The  trustees  filed  a  bill  to  set  aside  the  fraudulent  con- 
veyance upon  repayment  of  the  consideration-money  and  interest, 
and  to  establish  the  trust.  The  Master  of  the  Rolls  sustained  the  bill, 
observing :  "  The  distinction  is  this :  if  James  Dickinson  had  sold  or 
conveyed  the  right  to  sue  to  set  aside  the  indenture  of  December, 
1860,  without  conveying  the  property,  or  his  interest  in  the  prop- 
erty, which  is  the  subject  of  that  indenture,  that  would  not  have 
enabled  the  grantee,  A.  B.,  to  maintain  this  bill;  but  if  A.  B.  had 
bought  the  whole  interest  of  James  Dickinson  in  the  property,  then 
it  would.  The  right  of  suit  is  a  right  incidental  to  the  property 
conveyed."  "I  think  that  the  distinction  between  the  conveyance 
of  the  property  itself  and  the  conveyance  of  a  mere  right  to  sue,  or 
what  in  substance  is  a  right  to  sue,  is  taken  by  Lord  Abinger  in  the 
case  of  Prosser  v.  Edmonds.  The  distinction  is  also  taken  in  Cockell 
V.  Taylor  (15  Beav.  103)  and  in  Anderson  v.  Radcliffe  (Ell.  B.  &  E. 
806),  and  has  been  adopted  and  approved  in  many  other  cases;  and 
it  is,  I  think,  founded  in  reason  and  good  sense;" 

Surely  there  is  here  no  overruling  of  Prosser  v.  Edmonds,  even  if 
such  overruling  could  avail  against  the  Wisconsin  decisions.  It 
leaves  that  case  in  full  force  as  to  assignments  of  the  mere  right 
to  sue.  In  the  case  before  us  there  is  not  even  that.  The  railroad 
corporation  acquiesced  in  the  sale,  and  confirmed  it.  The  convey- 
ance, which,  perhaps,  might  have  been  set  aside  had  the  company 
seen  fit,  became  absolute  as  between  the  parties  and  carried  the  title. 
It  is  as  valid  between  the  parties  as  if  the  corporation  had  con- 
veyed to  a  stranger.  The  appellant  then  becomes  a  creditor,  and 
afterwards  obtains  judgment,  and  simply  makes  a  levy;  and  then 
comes  into  court  and  asks  its  aid  to  remove  a  cloud  from  its  title. 
What  title?  Has  he  acquired  any  title?  Was  there  any  title  for 
him  to  acquire?  There  had  been  a  right  to  file  a  bill  in  equity,  and 
that  right  had  been  remitted  by  the  company's  acquiescence  in  the 
sale,  —  probably  for  the  reason  that  it  obtained  all  that  the  property 
was  worth  at  the  time.  The  contrary,  at  least,  is  not  established. 
And  if  it  were  established,  it  would  only  make  out  a  case  of  volun- 
tary conveyance  as  against  a  subsequent  creditor,  which  has  already 
been  considered.  We  think  that  there  is  nothing  in  the  case  of 
Dickinson  v.  Burrell  to  overrule  the  effect  of  Prosser  v.  Edmonds, 
so  far  as  the  present  case  is  concerned. 


CHAP.  XX.]  GEAHAM   1}.   KAILROAD   COMPANY.  1013 

Then,  as  to  McMahon  v.  Allen  (35  N.  Y.  403),  decided  in  1866. 
One  Harrison,  in  March,  1852,  being  in  debt,  was  induced  by  the 
fraudulent  contrivance  of  his  agent  and  attorney,  and  to  the  preju- 
dice of  his  creditors,  to  convey  to  said  agent  for  a  very  inadequate 
consideration,  his  interest  in  his  mother's  estate  and  in  certain  other 
property,  he  being  ignorant  of  the  fraud  practised  upon  him.  In 
August,  1852,  Harrison  made  a  general  assignment  for  the  benefit 
of  his  creditors  of  all  his  property  and  rights  of  action,  with  full 
power  to  sue  for  and  collect  the  same.  The  assignee  filed  a  bill  to 
set  aside  the  conveyance  to  the  agent.  The  bill  was  sustained.  The 
court,  Mr.  Justice  Hunt  delivering  the  opinion,  relied  on  Dickinson 
Y.  Burr  ell,  saying;  "In  the  recent  case  of  Dickinson  v.  Burrell,  this 
precise  question  was  presented;"  and,  after  quoting  largely  from 
the  opinion  in  that  case,  added ;  "  This  was  a  well-considered  case, 
is  of  high  authority,  and,  in  my  opinion,  is  an  accurate  exposition 
of  the  law.  I  think  it  should  control  the  present  case."  In  the 
New  York  case,  it  is  true,  there  was  no  express  repudiation  of  the 
fraudulent  conveyance,  as  in  Dickinson  v.  Burrell,  but  there  was  a 
conveyance  of  the  estate  to  the  assignee,  with  a  power  to  sue  for  the 
benefit  of  creditors;  and  those  creditors  had  been  directly  defrauded. 
Without  further  comment,  it  seems  to  us  clear  that  McMahon  v. 
Allen  cannot  control  the  present  case. 

The  principle  that  subsequent  creditors  cannot  question  a  volun- 
tary or  fraudulent  disposition  of  property  by  their  debtor,  not 
intended  as  a  fraud  against  them,  is  especially  applicable  in  cases 
of  constructive  fraud,  like  that  charged  in  the  present  bill.  Sup- 
pose it  be  true,  that  the  purchase  of  the  lands  in  question  by  or  for 
the  benefit  of  officers  of  the  company  actively  concerned  in  the 
transaction  could  be  set  aside  at  the  instance  of  the  company  as  a 
constructive  fraud,  yet  if  there  was  no  actual  fraud,  if  the  company 
received  full  consideration  for  the  property  sold,  how  can  it  be  said 
that  subsequent  creditors  of  the  company  are  injured? 

In  the  present  case  we  are  satisfied  from  the  evidence  that  the 
property  was  sold  for  its  fair  value  at  the  time,  and  that  no  actual 
loss  accrued  to  the  railroad  company's  estate. 

It  would  be  unjust  and  a  great  hardship,  therefore,  on  the  mere 
ground  of  the  constructive  fraud,  to  allow  creditors  who  had  no 
interest  at  the  time  to  seize  and  dispose  of  the  property  sold. 

It  is  contended,  however,  by  the  appellant  that  a  corporation 
debtor  does  not  stand  on  the  same  footing  as  an  individual  debtor ; 
that,  whilst  the  latter  has  supreme  dominion  over  his  own  property, 
a  corporation  is  a  mere  trustee,  holding  its  property  for  the  benefit 
of  its  stockholders  and  creditors;  and  that  if  it  fail  to  pursue  its 
rights  against  third  persons,  whether  arising  out  of  fraud  or  other- 
wise, it  is  a  breach  of  trust,  and  creditors  may  come  into  equity  to 
compel  an  enforcement  of  the  corporate  duty.  This,  as  we  under- 
stand, is  the  substance  of  the  position  taken. 
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We  do  not  concur  in  this  view.  It  is  at  war  with  the  notions 
which  we  derive  from  the  English  law  with  regard  to  the  nature  of 
corporate  bodies.  A  corporation  is  a  distinct  entity.  Its  affairs  are 
necessarily  managed  by  officers  and  agents,  it  is  true;  but,  in  law, 
it  is  as  distinct  a  being  as  an  individual  is,  and  is  entitled  to  hold 
property  (if  not  contrary  to  its  charter)  as  absolutely  as  an  indi- 
vidual can  hold  it.  Its  estate  is  the  same,  its  interest  is  the  same, 
its  possession  is  the  same.  Its  stockholders  may  call  the  officers  to 
account,  and  may  prevent  any  malversation  of  funds,  or  fraudulent 
disposal  of  property  on  their  part.  But  that  is  done  in  the  exercise 
of  their  corporate  rights,  not  adverse  to  the  corporate  interests,  but 
coincident  with  them. 

When  a  corporation  becomes  insolvent,  it  is  so  far  civilly  dead, 
that  its  property  may  be  administered  as  a  trust  fund  for  the  benefit 
of  its  stockholders  and  creditors.  A  court  of  equity,  at  the  instance 
of  the  proper  parties,  will  then  make  those  funds  trust  funds  which, 
in  other  circumstances,  are  as  much  the  absolute  property  of  the 
corporation  as  any  man's  property  is  his.  We  see  no  reason  why 
the  disposal  by  a  corporation  of-  any  of  its  property  should  be  ques- 
tioned by  subsequent  creditors  of  the  corporation,  any  more  than  a 
like  disposal  by  an  individual  of  his  property  should  be  so.  The 
same  principles  of  law  apply  to  each. 

We  think  that  the  present  bill  cannot  be  maintained. 

Decree  affirmed. 


CUEEAE"  V.   STATE   OF  AEKANSAS. 
(15  Howard  (U.  S.)  304.     1853.) 

Mr.  Justice  Cuktis  delivered  the  opinion  of  the  court:  — 

This  is  a  writ  of  error  tg  the  Supreme  Court  of  the  State  of 
Arkansas. 

The  plaintiff  in  error  filed  his  bill  in  equity  in  the  Circuit  Court 
of  that  State  for  the  county  of  Pulaski,  against  the  State  of  Arkan- 
sas, the  State  Bank  of  Arkansas,  and  the  financial  receiver  and  the 
attorney  of  the  bank;  and  the  defendants  having  demurred  thereto, 
the  Circuit  Court  overruled  the  demurrers,  and,  as  the  defendants 
elected  to  rest  thereon,  the  court  made  a  decree  in  favor  of  the  com  • 
plainant.  The  defendants  appealed  to  the  Supreme  Court,  where 
the  demurrers  were  sustained,  and  the  bill  ordered  to  be  dismissed. 
This  decree  the  plaintiff  has  brought  here  for  re-examination,  under 
the  25th  section  of  the  judiciary  act. 

As  the  questions  to  be  determined  arise  on  a  demurrer  to  the  bill, 
the  substance  of  the  case,  therein  made  and  confessed  by  the  de- 
murrer, must  be  stated,  to  exhibit  the  grounds  on  which  our  deci- 
sion rests. 
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The  bill  shows  that  the  Bank  of  the  State  of  Arkansas  was  incor- 
porated by  the  Legislature  of  that  State  in  1836,  with  the  usual  bank- 
ing powers  of  discount,  deposit,  and  circulation,  and  that  the  State 
in  fact  was,  and  was  designed  by  the  charter  to  be,  its  sole  stock- 
holder. That  the  capital  stock  of  the  bank  consisted  of  f  1,146,000, 
raised  by  the  sale  of  bonds  of  the  State,  together  with  certain  other 
sums  paid  in  by  the  State  as  part  of  the  capital  stock,  amounting  in 
the  aggregate  to  the  sum  of  $350,763,  being  in  the  whole  $1,496,763; 
all  which  was  in  specie,  or  specie  funds.  That  the  bank  was  required 
by  its  charter  to  have  on  hand  at  all  times  sufficient  specie  to  pay  its 
bills  on  demand.  That  the  plaintiff,  being  the  owner  and  bearer  of 
bills  of  this  bank,  amounting  to  upwards  of  f  9,000,  which  the  bank 
had  refused  to  pay,  instituted  suits  and  recovered  judgments  thereon 
at  law,  upon  which  executions,  running  against  the  goods,  chattels, 
and  lands  of  the  bank,  have  been  duly  returned  wholly  unsatisfied. 
The  general  scope  of  the  bill,  therefore,  is  to  obtain  the  aid  of  a 
court  of  equity  to  reach  such  assets  of  the  bank  as  ought  to  be 
appropriated  to  satisfy  this  judgment  debt.  The  parties  in  whose 
hands  it  is  alleged  these  assets  are,  are  the  State  of  Arkansas  and 
two  other  defendants,  who  are  alleged  to  have  charge  of  certain 
effects  of  the  bank,  in  behalf,  and  under  the  authority  of,  the 
State. 

To  make  a  case  against  these  parties,  and  show  that  they  hold 
property  which  in  equity  belongs  to  its  creditors,  and  ought  to  be 
appropriated  to  pay  their  debts,  the  bill  states,  that  the  bank  having 
gone  into  operation,  and  issued  bills  to  a  large  amount,  which  were 
then  in  circulation,  gave  public  notice  on  the  7th  day  of  November, 
183'9,  that  the  payment  of  specie  was  definitely  and  iinally  sus- 
pended; and  thenceforward,  with  some  comparatively  trifling  excep- 
tions, has  refused  to  redeem  any  of  its  bills. 

That  in  January,  1843,  the  bank  still  continuing  insolvent,  an  act 
was  passed  by  the  Legislature  to  liquidate  and  settle  its  affairs. 
That  the  assets  of  the  bank  then  amounted  to  $1,832,120,  of  which 
the  sum  of  $1,000,000  was  good  and  collectible;  and  that  it  had 
then  on  hand  the  sum  of  $90,301  in  specie.  This  act  expressly  con- 
tinued the  corporate  existence  of  the  bank ;  its  affairs  were  subjected 
to  the  management  of  a  financial  receiver  and  an  attorney,  who  were 
to  apply  the  moneys  collected  by  them  to  redeem  the  outstanding  cir- 
culation of  the  bank ;  but,  at  the  same  time,  bonds  of  the  State,  held 
by  the  bank,  for  money  borrowed  by  the  State,  amounting  to  at  least 
$200,000,  were  required  by  this  act  to  be  given  up  and  cancelled, 
and  their  amount  to  be  credited  to  the  bank  against  a  part  of  the 
capital  stock  put  in  by  the  State.  The  bill  further  shows,  that  by 
another  act  passed  at  the  same  February  session,  in  1843,  the  officers 
of  the  bank  were  required  to  transfer  to  the  State  the  sum  of  $15,000 
in  specie,  which  was  appropriated  by  the  act  to  pay  the  members  of 
that  Legislature.     That  on  the  4th  day  of  January,  1845,  another 
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act  was  passed,  authorizing  the  ofBcers  of  the  bank  to  compromise 
its  debts  receivable,  and  take  specific  property  in  payment,  and 
requiring  those  officers  to  receive  in  payment  the  bond^  of  the 
State,  issued  to  raise  capital  stock  for  the  bank,  notwithstanding 
the  bills  of  the  bank  might  not  have  been  taken  up. 

That  on  the  10th  day  of  January,  1845,  another  act  was  passed, 
depriving  the  bank  of  all  its  specie  and  par  funds,  and  appropriat- 
ing the  specie,  first,  to  pay  the  members  of  that  Legislature,  and 
declaring  that  certain  funds  which  had  been  placed  in  the  bank,  and 
made  by  the  charter  to  form  a  part  of  its  capital  stock,  should  be 
deemed  to  be  deposited  there  to  the  credit  of  the  State,  subject  to 
be  drawn  out  by  appropriations. 

That  by  another  act,  passed  on  the  23d  day  of  December,  1846, 
the  title  to  all  real  estate  and  property  of  every  kind,  purchased  by 
said  bank,  or  taken  in  payment  of  debts  due  to  it,  was  declared  to 
be  vested  in  the  State,  and  titles  to  property  received  on  account 
of  debts  due  to  the  bank  were  required  to  be  thereafter  taken  in 
the  name  of  the  State ;  and  the  bill  avers,  that  many  different  par- 
cels of  land,  specifically  mentioned  and  described,  have  been  con- 
veyed to  the  State,  under  this  law,  by  debtors  of  the  bank,  in 
satisfaction  of  their  indebtedness. 

The  bill  further  states,  that,  by  another  act,  passed  on  the  9th 
day  of  January,  1849,  the  officers  of  the  bank  were  required  to 
receive  in  payment  of  its  debts,  bonds  of  the  State,  issued  to  raise 
capital  for  the  Real  Estate  Bank  of  Arkansas,  and  other  banking 
corporations  theretofore  chartered  by  the  General  Assembly,  and 
then  insolvent;  which  last-mentioned  bonds  amounted  to  at  least 
$2,000,000. 

The  bill  prays,  among  other  things,  for  satisfaction  of  the  plain- 
tiff's judgment  debt  out  of  the  assets  of  the  bank  thus  shown  to  have 
come  into  the  custody,  or  to  stand  in  the  name,  or  to  have  gone  to 
the  use  of  the  State  by  force  of  the  laws  above-mentioned;  and  the 
jurisdiction  of  this  court,  under  this  writ  of  error,  is  invoked,  upon 
the  ground  that  these  laws,  or  some  of  them,  impair  the  obligation 
of  a  contract,  and  that  the  highest  court  of  the  State  has  held  them 
valid,  and  by  reason  of  such  decision,  dismissed  the  complainant's 
bill. 

It  follows,  that  there  are  three  questions  for  our  consideration. 

1.  What  would  have  been  the  rights  of  the  complainant  under  the 
contracts  shown  by  his  bill,  if  uncontrolled  by  the  particular  laws 
of  which  he  complains? 

2.  Do  those  laws,  or  either  of  them,  impair  the  obligation  of  any 
contract  with  the  complainant? 

3.  Does  it  appear,  by  the  record,  that  the  Supreme  Court  of 
Arkansas  held  these  laws  to  be  valid,  and  by  reason  thereof  made 
a  final  decree  against  the  complainant? 

The  first  of  these  questions  may  be  answered  without  much  diffi» 
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culty.  The  plaintiff  is  a  creditor  of  an  insolvent  banking  corpora- 
tion. The  assets  of  such  a  corporation  are  a  fund  for  the  payment 
of  its  debts.  If  they  are  held  by  the  corporation  itself,  and  so 
invested  as  to  be  subject  to  legal  process,  they  may  be  levied  on  by 
such  process.  If  they  have  been  distributed  among  stockholders,  or 
gone  into  the  hands  of  others  than  bona  fide  creditors  or  purchasers, 
leaving  debts  of  the  corporation  unpaid,  such  holders  take  the  prop- 
erty charged  with  the  trust  in  favor  of  creditors,  which  a  court  of 
equity  will  enforce,  and  compel  the  application  of  the  property  to 
the  satisfaction  of  their  debts. 

This  has  been  often  decided,  and  rests  upon  plain  principles.  In 
2  Story's  Eq.  Jur.  §  1252,  it  is  said:  "Perhaps,  to  this  same  head 
of  implied  trusts  upon  presumed  intention  (although  it  might 
equally  well  be  deemed  to  fall  under  the  head  of  implied  trusts 
by  operation  of  law)  we  may  refer  that  class  of  cases  where  the 
stock  and  other  property  of  private  corporations  is  deemed  a  trust 
fund  for  the  payment  of  the  debts  of  the  corporation;  so  that  the 
creditors  have  a  lien,  or  right  of  priority  of  payment  on  it,  in  prefer- 
ence to  any  of  the  stockholders  of  the  corporation.  Thus,  for  ex- 
ample: The  capital  stock  of  an  incorporated  bank  is  deemed  a  trust 
fund  for  all  the  debts  of  the  corporation;  and  no  stockholder  can 
entitle  himself  to  any  dividend  or  share  of  such  capital  stock  until 
all  the  debts  are  paid,  and  if  the  capital  stock  should  be  divided, 
leaving  any  debts  unpaid,  every  stockholder  receiving  his  share  of 
the  capital  stock  would,  in  equity,  be  held  liable  pro  rata  to  con- 
tribute to  the  discharge  of  such  debts  out  of  the  fund  in  his  own 
hands."  In  conformity  with  this  is  the  doctrine  held  by  this  court 
in  Munima  v.  The  Potomac  Company  (8  Pet.  281). 

The  cases  of  Wood  v.  Dummer  (3  Mason,  308) ;  Wright  v.  Petrie 
(1  Sm.  &  M.  (Miss.)  319);  Nevitt  v.  Bank  of  Port  Gibson  (6  Id. 
513);  Hightower  v.  Thornton  et  al.  (8  Ga.  493);  Nathan  v.  Whit- 
lock  (3Edw.  (N.  Y.)  215),  affirmed  by  the  chancellor  (9  Paige  (IST.  Y.), 
152),  contain  elaborate  examinations  of  this  doctrine,  and  it  has 
been  affirmed  and  applied  in  many  other  cases. 

So  far,  therefore,  as  the  property  of  this  bank  has  become  vested 
in  the  State  or  gone  to  its  use,  it  is  so  vested  and  used,  charged  with 
a  trust  in  favor  of  this  complainant,  as  an  unpaid  creditor,  unless 
there  is  something  in  the  character  of  the  parties,  or  the  considera- 
tion upon  which,  or  the  operation  of  the  laws  by  force  of  which,  it 
has  been  transferred,  taking  the  ease  out  of  the  principles  above  laid 
down. 

And,  first,  as  to  the  character  of  the  parties.  By  the  charter  of 
this  bank,  the  State  of  Arkansas  became  its  sole  stockholder.  But 
the  bank  was  a  distinct  trading  corporation,  having  a  complete  separate 
existence,  enabled  to  enter  into  valid  contracts  binding  itself  alone, 
and  having  a  specific  capital  stock,  provided,  and  held  out  to  the  public 
as  the  means  to  pay  its  debts.    The  obligations  of  its  contracts,  the 
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funds  provided  for  their  performance,  and  the  equitable  rights  of 
its  creditors  were  in  no  way  affected  by  the  fact,  that  a  sovereign 
state  paid  in  its  capital,  and  consequently  became  entitled  to  its 
profits.  When  paid  in  and  vested  in  the  corporation,  the  capital 
stock  became  chargeable  at  once ;  with  the  trusts,  and  subject  to  the 
uses  declared  and  fixed  by  the  charter,  to  the  same  extent,  and  for 
the  same  reasons,  as  it  would  have  been  if  contributed  by  private 
persons. 

That  a  State,  by  becoming  interested  with  others  in  a  banking 
corporation,  or  by  owning  all  the  capital  stock,  does  not  impart  to 
that  corporation  any  of  its  privileges  or  prerogatives,  that  it  lays 
down  its  sovereignty,  so  far  as  respects  the  transactions  of  the 
corporation,  and  exercises  no  power  or  privilege  in  respect  to  those 
transactions  not  derived  from  the  charter,  has'  been  repeatedly 
af&rmed  by  this  court,  in  the  Bank  of  the  United  States  v.  The 
Planters'  Bank  (9  Wheat.  904) ;  Bank  of  Kentucky  v.  Wistar  et  al. 
(3  Pet.  431) ;  Briscoe  v.  The  Bank  of  Kentuckij  (11  Id.  324) ;  Dar- 
rington  et  al.  v.  The  Bank  of  Alabama  (13  How.  12).  And  our 
opinion  is,  that  the  fact  that  the  capital  stock  of  this  corporation 
came  from  the  State  which  was  solely  interested  in  the  profits  of 
the  business,  does  not  affect  the  complainant's  right,  as  a  creditor, 
to  be  paid  out  of  its  property ;  a  right  which,  as  we  have  seen,  fol- 
lows the  fund  into  the  hands  of  every  person,  save  a  bona  fide  credi- 
tor or  purchaser,  and  which  a  court  of  equity  is  bound  to  enforce  by 
its  decree  against  any  party  except  such  a  creditor  or  purchaser 
capable  by  law  of  being  brought  within  its  jurisdiction. 

That  the  State  of  Arkansas  is  capable  of  being  thus  sued,  has 
been  decided,  after  a  careful  examination,  by  the  Supreme  Court 
of  that  State,  in  this  suit;  and  as  this  is  purely  a  question  of  local 
law,  depending  on  the  constitution  and  statutes  of  the  State,  we 
follow  that  decision,  and  hold,  in  conformity  therewith,  that  by  its 
own  consent  the  State  has  become  liable  to  a  decree  in  favor  of  the 
complainant  in  this  suit,  if  the  complainant  has  valid  grounds  en- 
titling him  to  the  relief  prayed. 

Whether  there  was  anything  in  the  consideration  or  circum- 
stances of  the  transfers  of  the  property  of  the  bank  to  the  State, 
or  to  its  use,  which  relieved  that  property  from  the  trust  in  favor 
of  creditors,  may  best  be  examined  under  the  next  question,  which 
is,  do  the  laws,  by  force  of  which  these  transfers  were  made,  impair 
the  obligation  of  any  contract  with  the  complainant. 

This  question  can  be  answered  only  by  ascertaining  what  con- 
tracts existed,  and  what  obligations  were  attached  to  them,  and 
then  by  examining  the  actual  operation  of  those  laws  upon  those 
contracts  and  their  obligations. 

The  plaintiff  was  the  bearer  of  bills  of  the  bank,  by  each  of  which 
the  bank  promised  to  pay  him,  on  demand,  a  certain  sum  of  money. 
Of  course  these  payments  were  to  be  made  out  of  the  property  of 
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the  bank.  By  the  laws  of  the  State,  existing  when  these  contracts 
were  made,  their  bearer  had  the  right,  by  legal  process,  to  compel 
their  performance  by  the  levy  of  an  execution  on  the  goods,  chattels, 
lands,  and  tenements  of  the  bank,  by  garnisheeing  its  debtors,  and 
by  resorting  to  a  court  of  equity  to  reach  equitable  assets,  or  prop- 
erty conveyed  to  others  than  creditors  and  bona  fide  purchasers. 

Such  were  these  contracts  and  their  obligations;  and  it  would 
seem  to  require  no  argument  to  prove  that  a  law  authorizing  and 
requiring  such  a  corporation  to  distribute  its  property  among  its 
stockholders,  or  transfer  it  to  its  sole  stockholder,  leaving  its  bills 
unredeemed,  would  impair  the  obligation  of  the  contracts  contained 
in  those  bills.  The  cases  of  Bronson  v.  Kinzie  et  al.  (1  How.  311) 
and  McCracken  v.  Hayward  (2  Id.  608),  which  will  be  more  particu- 
larly adverted  to  hereafter,  leave  no  doubt  on  that  point.  Indeed,  it 
has  not  been  attempted  to  maintain,  that  such  a  law,  operating  on 
the  property  of  a  mere  private  corporation,  whose  charter  the  Legis- 
lature could  not  repeal,  would  be  valid.  But  it  is  argued  tliab  this 
is  a  different  case.  That  the  Legislature  has  power  to  destroy  this 
corporation  and  thereupon  its  contracts  are  no  longer  in  existence, 
and  cannot  be  enforced  against  the  property  of  the  corporation, 
which,  upon  the  repeal  of  its  charter,  reverts  to  the  grantors  of  its 
lands  and  escheats,  so  far  as  it  is  personalty,  to  the  State,  and  that, 
if  it  be  in  the  power  of  the  State  thus  to  destroy  the  remedies  of 
creditors,  by  repealing  the  charter,  their  rights  must  be  consid- 
ered to  be  entirely  subject  to  the  will  of  the  State,  and  no  law  can 
impair  the  obligation  of  their  contracts,  because  subjection  to  any 
law  which  may  be  passed  belongs  to  the  very  existence  of  such  con- 
tracts. Or,  to  express  the  same  ideas  in  different  words,  that  the 
State  created  and  can  destroy  the  corporation  and  all  its  contracts, 
and,  as  it  can  thus  destroy  them  by  repealing  the  charter,  it  can 
modify,  obstruct,  and  abridge  the  rights  of  creditors  and  the  obliga- 
tions of  their  contracts,  without  repealing  the  charter. 

Neither  these  premises,  nor  the  conclusion  deduced  from  them, 
can  be  admitted. 

This  banking  corporation  having  no  other  stockholder  than  the 
State,  it  is  not  doubted  that  the  State  might  repeal  its  charter ;  but  that 
the  effect  of  such  a  repeal  would  be  entirely  to  destroy  the  executory 
contracts  of  the  corporation,  and  to  withdraw  its  property  from  the 
just  claims  of  its  creditors,  cannot  be  admitted.  If  such  were  the 
effect  of  a  repeal  of  an  act  incorporating  a  bank  containing  no 
express  power  of  repeal,  it  might  be  difficult  to  encounter  the  objec- 
tion, that  the  repealing  law  was  invalid,  as  conflicting  with  the 
Constitution  of  the  United  States.  This  argument  was  pressed  on 
this  court,  in  the  case  of  Mumma  v.  The  Potomac  Company  (8  Pet.) 
and  it  was  met  by  the  following  explicit  language :  — 

"  We  are  of  opinion,  that  the  dissolution  of  the  corporation,  under 
the  acts  of  Virginia  and  Maryland,  caunot  in  any  just  sense  be  con- 
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sidered,  -within  the  clause  of  the  Constitution  of  the  United  States 
on  this  subject,  an  impairing  of  the  obligation  of  the  contracts  of 
the  company  by  those  States  any  more  than  the  death  of  a  private 
person  can  be  said  to  impair  the  obligation  of  his  contracts.  The 
obligation  of  those  contracts  survives;  and  the  creditors  may  enforce 
their  claims  against  any  property  belonging  to  the  corporation,  which 
has  not  passed  into  the  hands  of  bona,  fide  purchasers,  but  is  still 
held  in  trust  for  the  company,  or  for  the  stockholders  thereof,  at 
the  time  of  its  dissolution,  in  any  mode  permitted  by  the  local 
laws." 

Indeed,  if  it  be  once  admitted  that  the  property  of  an  insolvent 
trading  corporation,  while  under  the  management  of  its  officers,  is 
a  trust  fund  in  their  hands  for  the  benefit  of  creditors,  it  follows, 
that  a  court  of  equity,  which  never  allows  a  trust  to  fail  for  want 
of  a  trustee,  would  see  to  the  execution  of  that  trust,  although  by 
the  dissolution  of  the  corporation,  the  legal  title  to  its  property  had 
been  changed.  Mumma  v.  The  Potomac  Company  (8  Pet.  281) ;  Wright ' 
v.  Petrie  (1  Sm.  &  M.  (Miss.)  Ch.  319) ;  Nevitt  v.  The  Bank  of  Port 
Gibson  (6  Sm.  &  M.  (Miss.)  513) ;  1  Edw.  (N.  Y.) ;  S.  C.  (9  Paige) ; 
Reed  v.  Frankfort  Bank  (23  M.  318).  And,  in  this  point  of  view, 
the  decision  of  this  court  in  Lennox  et  al.  v.  Roberts  (2  Wheat.  373) 
is  applicable. 

It  was  a  suit  in  equity,  brought  by  persons  to  whom,  at  the  expira- 
tion of  the  charter  of  the  Bank  of  the  United  States,  its  effects  were 
conveyed  by  deed,  in  trust  for  creditors  and  stockholders.  Among 
these  effects  were  certain  promissory  notes  indorsed  by  the  defend- 
ant, which  the  bill  prayed  he  might  be  compelled  to  pay.  The  com- 
plainants had  not  the  legal  title  transferred  to  them  by  indorsement 
upon  the  notes.  This  court  held  that  the  suit  was  maintainable. 
And  this  decision  necessarily  involves  two  points.  Pirst,  That  the 
expiration  of  the  charter  had  not  released  the  indorser.  Second, 
That  a  court  of  equity  would  lend  its  aid  to  trustees  for  creditors  of 
the  bank,  to  enforce  payment  of  the  notes.  We  do  not  think  that 
the  omission  of  the  bank  to  appoint  a  trustee  would  vary  the  sub- 
stantial rights  of  creditors  in  a  court  of  equity. 

Whatever  technical  difficulties  exist  in  maintaining  an  action  at 
law  by  or  against  a  corporation  after  its  charter  has  been  repealed, 
in  the  apprehension  of  a  court  of  equity,  there  is  no  difficulty  in  a 
creditor  following  the  property  of  the  corporation  into  the  hands  of 
any  one  not  a  bona  fide  creditor  or  purchaser,  and  asserting  his  lien 
thereon,  and  obtaining  satisfaction  of  his  just  debt  out  of  that  fund 
specifically  set  apart  for  its  payment  when  the  debt  was  contracted, 
and  charged  with  a  trust  for  all  the  creditors  when  in  the  hands  of 
the  corporation;  which  trust  the  repeal  of  the  charter  does  not 
destroy.  Chancellor  Kent,  in  2  Com.  307,  n.,  says :  "  The  rule  of  the 
common  law  has  in  fact  become  obsolete.  It  has  never  been  applied 
to  insolvent  or   dissolved  moneyed  corporations  in  England.     The 


CHAP.  XX.]        CUEKAN  V.    STATE  OF  ARKANSAS.  1021 

sound  doctrine  now  is,  as  shown  by  statutes  and  judicial  decisions, 
tliat  the  capital  and  debts  of  banking  and  other  moneyed  corpora- 
tions constitute  a  trust  fund  and  pledge  for  the  payment  of  credi- 
tors and  stockholders,  and  a  court  of  equity  will  lay  hold  of  the 
fund,  and  see  that  it  be  duly  collected  and  applied."  The  case  of 
Hightower  y.  Thornton  (8  Ga.  491),  and  other  cases  before  referred 
to  in  this  opinion,  are  in  conformity  with  this  doctrine ;  and,  in  our 
judgment,  a  law  distributing  the  property  of  an  insolvent  trading  or 
banking  corporation  among  its  stockholders,  or  giving  it  to  strangers, 
or  seizing  it  to  the  use  of  the  State,  would  as  clearly  impair  the 
obligation  of  its  contracts  as  a  law  giving  to  the  heirs  the  effects  of 
a  deceased  natural  person,  to  the  exclusion  of  his  creditors,  would 
impair  the  obligation  of  his  contracts. 

But  if  it  could  be  maintained,  that  the  repeal  of  the  charter  of  this 
corporation  would  be  operative  to  destroy  the  obligation  of  its  con- 
tracts, it  would  not  follow  that  anything  short  of  a  repeal  could 
have  that  effect.  The  only  ground  upon  which  such  a  power  could 
be  claimed  is,  that  inasmuch  as  the  power  of  repeal  exists  when  the 
contract  is  made,  and  inasmuch  as  the  necessary  effect  of  a  repeal  is 
to  put  an  end  to  the  obligation  of  the  contracts  of  the  corporation, 
all  its  contracts  are  made  subject  to  this  contingency,  and  with  an 
inherent  liability  to  be  thus  destroyed.  We  have  already  said,  that 
it  is  not  the  necessary  effect  of  a  repeal  of  the  charter  to  destroy  the 
obligations  of  contracts ;  but  if  it  were,  and  they  were  entered  into 
subject  to  this  liability,  upon  what  ground  could  it  be  maintained, 
that  merely  suspending  certain  powers  of  the  corporation,  its  exist- 
ence being  preserved,  can  be  followed  by  any  such  consequence? 
Surely  it  is  not  the  necessary  effect  of  a  prohibition  to  transact  new 
business,  to  destroy  contracts  already  made;  and  if  not,  how  can  the 
right  and  power  to  destroy  them  be  considered  to  grow  out  of  a  power 
to  make  such  a  prohibition?  or  how  can  it  be  fairly  assumed,  because 
the  creditor  knew  when  he  received  the  contract  of  the  bank  that  the 
Legislature  could  at  any  time  deprive  it  of  power  to  enter  into  new 
engagements,  and  therefore  must  be  taken  to  have  assented  to  the 
exercise  of  that  power  at  the  discretion  of  the  Legislature,  that  he 
must  also  be  considered  as  assenting  to  the  exercise  of  a  totally 
different  power,  viz.  the  power  to  destroy  contracts  already  made? 
Legislative  powers,  over  contracts  lawfully  existing  when  the  con- 
tracts are  formed,  affect  the  nature  and  enter  into  the  obligations  of 
those  contracts.  But  such  powers  can  be  exerted  only  in  the  par- 
ticular cases  in  reference  to  which  they  have  been  reserved;  and 
they  are  inoperative  in  all  other  cases.  And,  until  such  a  case 
arises,  the  obligation  of  such  a  contract  can  no  more  be  impaired 
than  if  it  were  under  no  circumstances  subject  to  legislative  control. 
The  assumption  that,  because  the  Legislature  may  destroy  a  contract 
by  repealing  the  charter  of  the  corporation  which  made  it,  therefore 
such  a  contract  may  be  impaired,  or  altered,  or  destroyed,  in  any 


1022  OUREAN  V.   STATE  OF  ARKANSAS.  [CHAP.  XX. 

manner  the  Legislature  may  think  fit,  -without  repealing  the  charter, 
is  wholly  inadmissible. 

Now  the  charter  of  this  bank  has  never  been  repealed.  On  the 
contrary,  the  28th  section  of  the  act  of  the  31st  day  of  January,  1843, 
expressly  provided,  "  That  nothing  in  this  act  shall  be  so  construed 
as  to  impair  or  destroy  the  corporate  existence  of  the  said  Bank  of 
the  State  of  Arkansas,  but  the  charter  of  the  said  institution  is  only 
intended  to  be  so  limited  and  modified  as  that  said  bank  shall  collect 
in  and  pay  off  her  debts,  abstain  from  discounting  notes,  or  loaning 
money,  and  liquidate  and  close  up  her  business  as  is  hereinafter 
provided."  Subsequent  laws  have  still  further  limited  and  modi- 
fied the  corporate  powers,  but  the  corporate  existence  has  not  been 
touched,  and  the  corporation  is  made  a  party  to  this  suit,  and  appears 
on  the  record. 

We  do  not  consider,  therefore,  that  the  power  of  the  State  to 
repeal  this  charter  enables  the  State  to  pass  a  law  impairing  the 
obligation  of  its  contracts. 

We  have  thus  far  considered  only  the  contracts  between  the  com- 
plainant and  the  bank,  arising  out  of  the  bills  of  the  bank  held  by 
him,  and  some  of  the  obligations  of  those  contracts.  But  this  is  not 
the  only  contract  with  the  complainant.  It  is  true  that,  as  the 
State  was  the  sole  stockholder  in  this  bank,  the  charter  cannot  be 
deemed  to  be  such  a  contract  between  the  State  and  the  corporation 
as  is  protected  by  the  Constitution  of  the  United  States.  But  it  is 
a  very  different  question  whether  that  charter  does  not  contain  pro- 
visions which,  when  acted  upon  by  the  State  and  by  third  persons, 
constitute  in  law  a  binding  contract  with  them,  the  obligation  of 
which  cannot  be  impaired. 

If  a  person  deposit  his  property  in  the  hands  of  an  agent,  he  may 
revoke  the  agency  and  withdraw  his  property  at  his  pleasure.  But 
if  he  should  request  third  persons  to  accept  the  agent's  bills,  in- 
forming them,  at  the  same  time,  that  he  had  placed  property  in  the 
hands  of  that  agent  to  meet  the  bills  at  their  maturity,  and  upon  the 
faith  of  such  assurance  the  agent's  bills  are  accepted,  the  principal 
cannot,  by  revoking  the  agency,  acquire  the  right  to  withdraw  his 
property  from  the  hands  of  the  agent. 

It  is  no  longer  exclusively  his.  They  who,  on  the  faith  of  its 
deposit,  have  changed  their  condition,  have  acquired  rights  in  it. 
The  matter  no  longer  rests  in  a  mere  delegation  of  a  revocable 
authority  to  an  agent,  but  a  contract  has  arisen  between  the  prin- 
cipal and  the  third  persons  from  the  representation  made,  and  the 
acts  done  on  the  faith  of  it,  and  the  property  cannot  be  withdrawn 
without  impairing  the  obligation  of  that  contract. 

Now  the  charter  of  this  bank  provides,  (§  1)  that  it  shall  have  a 
capital  stock  of  one  million  of  dollars,  to  be  raised  by  the  sale  of  the 
bonds  of  the  State,  and  also,  (§  13)  that  certain  other  funds,  which 
are  specifically  described,  shall  be  deposited  therein  by  the  State, 
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and  constitute  a  part  of  the  capital  of  the  bank,  and  the  bill  avers 
that  the  bonds  of  the  State,  amounting  to  one  million  of  dollars,  and 
also  other  bonds  of  the  State  amounting  to  one  hundred  and  forty- 
six  thousand  dollars,  authorized  by  a  subsequent  act  of  the  Assem- 
bly, were  sold,  and  their  proceeds,  together  with  the  other  funds 
mentioned,  were  paid  into  the  bank  to  constitute  its  capital  stock. 

The  bank  received  this  money  from  the  State  as  the  fund  to  meet 
its  engagements  with  third  persons,  which  the  State,  by  the  charter, 
expressly  authorized  it  to  make  for  the  profit  of  the  State.  Having 
thus  set  apart  this  fund  in  the  hands  of  the  bank,  and  invited  the 
public  to  give  credit  to  it,  under  an  assurance  that  it  had  been 
placed  there  for  the  purpose  of  paying  the  liabilities  of  the  bank, 
whenever  such  credit  was  given,  a  contract  between  the  State  and 
the  creditor  not  to  withdraw  that  fund,  to  his  injury,  at  once  arose. 
That  the  charter,  followed  by  the  deposit  of  the  capital  stock, 
amounted  to  an  assurance,  held  out  to  the  public  by  the  State,  that 
any  one  who  should  trust  the  bank  might  rely  on  that  capital  for 
payment,  we  cannot  doubt.  And  when  a  third  person  acted  on  this 
assurance,  and  parted  with  his  property  on  the  faith  of  it,  the  tran- 
saction had  all  bhe  elements  of  a  binding  contract,  and  the  State 
could  not  withdraw  the  fund,  or  any  part  of  it,  without  impairing 
its  obligation. 

We  proceed,  therefore,  to  examine  the  laws  complained  of,  to 
ascertain  what  is  their  operation  upon  the  obligations  of  the  several 
contracts  with  the  State  and  with  the  bank,  which  are  above  declared 
to  exist.  The  learned  counsel  for  the  State  of  Arkansas  has,  with 
great  ability,  presented  a  view  of  these  laws  which  requires  consid- 
eration. It  is  this.  That  so  far  as  these  laws  withdraw  specie  and 
funds  from  the  bank,  and  appropriate  them  to  the  uses  of  the  State, 
the  State  acted  in  the  character  of  a  creditor,  taking  a  preference 
over  other  creditors,  and  paying  itself  a  debt;  and  that  the  other 
laws,  by  force  of  which  all  the  real  property  of  the  bank  was  vested 
in  the  State,  are  not  to  be  deemed  to  have  been  passed  in  denial  of 
the  rights  of  creditors,  but  only  the  better  to  protect  and  give  effect 
to  those  rights;  that  the  trust  in  favor  of  creditors  still  subsists,  to 
be  worked  out  in  such  manner  as  the  State  shall  deem  proper. 

To  maintain  the  first  proposition,  it  must  appear  that  the  State 
stood  in  such  a  relation  to  this  bank  and  its  creditors  at  the  time 
these  laws  were  passed;  that  it  was  a  creditor,  and  could  provide 
by  law  for  the  payment  of  its  debt  in  preference  to  other  creditors; 
and  secondly,  that  these  laws  do  not  withdraw  and  apply  to  the  use 
of  the  State  any  greater  sum  than  the  amount  of  such  debt. 

In  our  judgment,  the  State  cannot  be  considered  to  have  occupied 
this  position.  It  had  placed  its  bonds  in  the  possession  of  the  bank, 
with  authority  to  sell  them  and  hold  their  proceeds  as  capital.  It 
had  also  paid  over  to  the  bank  certain  other  funds,  with  an  ex- 
press declaration,  contained  in  the  l^th  section  of  the  charter,  that 
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these  also  were  to  be  part  of  its  capital,  and  were  to  have  credited 
them  to  their  proportion  of  dividend  of  the  profits  of  the  business. 
All  these  moneys  were  thus  set  apart  in  the  hands  of  the  bank,  as 
a  fund,  upon  the  credit  of  which  it  was  to  issue  bills,  and  which  was 
to  be  liable  to  answer  the  engagements  of  the  bank  contracted  to  its 
creditors,  in  the  course  of  the  business  which  it  was  authorized  to 
transact  for  the  profit  of  the  State.  Such  is  the  necessary  effect  of 
the  express  declaration  in  the  charter,  that  these  funds  constitute 
the  capital  of  the  bank. 

When  this  bank  became  insolvent,  and  all  its  assets  were  insuffi- 
cient to  perform  its  engagements,  it  is  manifest  that  every  part  of 
these  assets  stood  bound  by  the  contracts  which  had  been  made  with 
the  bank  upon  the  faith  of  the  funds  thus  set  apart  by  the  charter; 
and  it  is  equally  clear,  that  the  bank  had  no  longer  in  its  possession 
any  capital  stock  belonging  to  the  State.  Whatever  losses  a  bank 
sustains,  are  losses  of  the  capital  paid  in  by  its  stockholders;  that 
is  the  only  fund  it  has  to  lose.  When  it  has  become  insolvent,  it 
has  lost  all  that  fund,  and  has  nothing  belonging  to  its  stockholders. 
In  some  sense  a  bank  may  be  said  to  be  indebted  to  its  stockholders 
for  the  capital  they  have  paid  in.  With  the  leave  of  the  State,  they 
have  a  right  to  withdraw  it,  after  all  debts  are  paid,  and,  if  the 
State  is  itself  the  sole  stockholder,  it  may  withdraw  its  capital 
while  any  of  it  shall  remain.  But,  from  the  very  nature  of  things, 
it  cannot  withdraw  capital  from  an  insolvent  bank,  because  it  has 
none  of  their  capital  remaining.  When  insolvent,  its  assets  belong 
solely  to  its  creditors. 

It  is  unnecessary,  therefore,  to  decide  what  were  the  rights  and 
powers  of  the  State,  in  respect  to  any  portion  of  these  funds,  while 
the  bank  continued  solvent.  When  it  became  insolvent,  when  its 
entire  property  was  insufficient  to  pay  its  debts,  it  no  longer  had 
any  capital  stock  belonging  to  the  State,  and,  therefore,  none  could 
be  withdrawn  without  appropriating  by  law  to  the  use  of  the  State 
what  by  the  charter  stood  pledged  to  creditors,  and  such  a  law 
impairs  the  obligations  of  the  contracts  of  the  bank,  and  also  the 
obligation  of  the  contract  between  the  State  and  the  creditors,  aris- 
ing from  the  provisions  of  the  charter  devoting  these  funds  to  the 
payment  of  the  debts  of  the  bank. 

In  addition  to  this,  it  must  be  observed  that  the  averments  of  the 
bill,  which  are  confessed  by  the  demurrer,  show  that  the  whole 
amount  of  the  funds  mentioned  in  the  13th  section  of  the  charter, 
which  it  is  claimed  the  State  had  the  right  to  withdraw,  was 
$350,753;  and  that  the  amount  actually  withdrawn  and  appro- 
priated to  the  use  of  the  State,  was  at  least  f  400, 000.  On  an 
investigation  of  the  accounts,  these  averments  might  appear  to  be 
erroneous;  but  we  are  obliged  to  consider  them  to  be  true,  as  they 
are  confessed  on  the  record. 

Our  opinion  is,  that  these  ^aws,  which  withdraw  from  the  bank 
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the  sum  of  f  400,000,  according  to  the  averments  in  the  bill,  cannot 
be  supported  upon  the  ground  that  the  State  had  the  right,  as  a 
creditor  of  the  bank,  to  appropriate  these  funds  to  its  own  use. 

Nor  can  we  iind  sufficient  support  for  the  other  position,  that  the 
laws  divesting  the  bank  of  its  property  and  vesting  it  in  the  State, 
do  not  impair  the  obligations  of  the  plaintiif's  contracts,  because 
they  were  not  passed  in  denial,  but  in  furtherance  of  the  rights  of 
creditors,  and  to  afford  them  a  remedy,  and  for  the  prevention  of 
further  loss. 

Passing  over  the  laws  which,  upon  their  face,  not  only  withdrew 
funds  from  the  bank,  but  appropriated  those  funds  to  the  use  of  the 
State,  and  which,  therefore,  cannot  be  supposed  to  be  in  furtherance 
of  the  rights  of  creditors,  or  intended  to  protect  them  from  loss,  or 
not  to  be  in  denial  of  their  rights,  to  so  much  of  the  property  of  the , 
bank  as  was  thus  withdrawn,  there  are  four  acts  complained  of  by 
the  bill,  which  require  examination,  with  a  view  to  see  whether  they 
can  be  considered  as  remedial  only,  and  in  that  point  of  view  con- 
sistent with  the  obligations  of  the  contracts  of  the  plaintiff.  The 
first  is  the  act  of  January  4,  1845.  The  17th  section  of  this  act  is  as 
follows:  "That  said  financial  receivers  be  required  to  receive,  in 
whole  or  in  part  payment  of  any  debt  due  the  bank,  the  bonds  of  the 
State  which  were  sold  in  good  faith  to  put  said  bank  and  branches  in 
operation,  notwithstanding  the  outstanding  circulation  of  said  bank 
and  its  branches  may  not  be  taken  up." 

We  cannot  attribute  to  this  provision  of  the  law  any  other  mean- 
ing or  effect  than  what  is  plainly  apparent  on  its  face.  It  authorizes 
and  requires  the  assets  of  the  bank  to  be  appropriated  to  pay  debts 
of  the  State;  and  we  cannot  conceive  how  this  can  be  reconciled 
with  the  rights  of  creditors  to  those  assets,  or  how  it  can  consist 
with  the  execution  of  a  trust  in  their  favor,  or  how  it  differs  from 
the  other  laws  appropriating  the  property  of  this  insolvent  bank  to 
the  use  and  benefit  of  the  State. 

The  circumstances  that  these  bonds  were  sold  by  the  State,  through 
the  agency  of  the  bank,  do  not  make  them  debts  of  the  bank.  They 
were  bonds  under  the  seal  of  the  State,  signed  by  the  governor,  and 
countersigned  by  the  treasurer,  containing  an  acknowledgment  that 
the  State  of  Arkansas  stood  indebted,  and  a  promise  by  the  State  to 
pay.  The  president  and  cashier  of  the  bank  are  empowered  to 
transfer  them  by  indorsement;  but  no  liability,  even  of  the  condi- 
tional character  which  arises  from  the  indorsement  of  negotiable 
paper  by  the  law  merchant,  is  attached  by  the  charter  to  these 
indorsements,  and  from  the  nature  of  the  case,  we  do  not  see  how 
any  such  could  have  been  intended.  We  do  not  deem  it  necessary 
to  determine,  whether,  under  the  15th  section  of  the  charter,  the  bank 
was  made  liable  for  the  accruing  interest  on  the  bonds.  It  would 
seem  that  this  section  is  merely  directory  to  the  general  board, 
and  was  intended  to  provide  for  the  payment  of  interest  out  of  ex- 
voL.  I. — 65 
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pected  profits ;  but  however  this  may  be,  to  suppose  that  the  charter 
intended  the  fund  raised  by  the  sale  of  these  bonds,  and  which  it 
held  out  to  creditors  as  capital  of  the  bank,  could,  at  any  time,  be 
appropriated  to  pay  these  bonds,  leaving  the  creditors,  who  had 
dealt  with  the  bank  on  the  faith  of  that  capital,  wholly  unpaid, 
would  be  to  give  it  a  construction  not  supported  by  any  provision 
which  we  have  been  able  to  discover  in  it,  and  directly  in  conflict 
with  its  manifest  purpose  and  meaning.  For  in  no  fair  sense  can 
the  bank  be  considered  to  have  had  the  proceeds  of  these  bonds  as 
so  much  capital,  if  it  was  liable,  at  the  pleasure  of  the  State,  to  be 
swept  away  at  any  moment  to  pay  the  debts  which  the  State  had 
contracted  to  borrow  it.  In  such  a  condition  of  things,  these  pro- 
ceeds would  be  nothing  more  than  a  deposit,  payable  on  demand; 
'  and  to  call  them  capital,  and  allow  the  public  to  trust  to  them  as 
such,  would  involve  a  plain  contradiction. 

Indeed,  upon  this  construction  of  the  charter,  taken  in  connection 
with  the  alleged  right  to  withdraw  at  pleasure  all  the  other  funds 
deposited,  the  bank  had  no  proper  capital  which  was  bound  by  its 
contract ;  and  this  would  render  it  extremely  diificult  to  maintain 
the  validity  of  the  charter  under  the  10th  section  of  the  first  arti- 
cle of  the  Constitution  of  the  United  States,  prohibiting  the  States 
from  emitting  bills  of  credit.  It  is  well  known  that  the  power  of 
the  several  States  to  create  corporations,  to  issue  bills,  and  transact 
business  for  the  sole  benefit  of  the  State  which  appointed  the  cor- 
porate officers,  and  was  alone  interested  in  the  bank,  has  been  from 
time  to  time  seriously  questioned  The  eases  of  Briscoe  v.  The 
Bank  of  Kentucky  (11  Pet.  257)  and  Darrington  et  al.  v.  The  Bank  of 
Alabama  (13  How.  12)  have  settled  this  question,  in  reference  to  such 
banks  as  were  involved  in  those  eases.  But  the  principal  ground  on 
which  such  bills  were  distinguished  from  bills  of  credit  emitted  by 
the  State,  was,  that  they  do  not  rest  on  the  credit  of  the  State,  but 
on  the  credit  of  the  corporation  derived  from  its  capital  stock. 

But  if  the  charter  of  the  bank  has  not  provided  any  fund,  effect- 
ually chargeable  with  the  redemption  of  its  bills,  if  what  is  called 
its  capital  is  liable  to  be  withdrawn  at  the  pleasure  of  the  State, 
though  no  means  of  redeeming  the  bills  should  remain,  then  the 
bills  rest  wholly  upon  the  faith  of  the  State,  and  not  upon  the  credit 
of  the  corporation,  founded  on  its  property.  We  do  not  perceive,  in 
the  charter  of  the  State  Bank  of  Arkansas,  an  intention  to  create 
such  a  bank  and  emit  such  bills ;  on  the  contrary,  we  think  it  plainly 
appears  to  have  been  intended  to  make  a  bank  having  a  real  capital, 
on  the  credit  of  which  its  business  was  to  be  transacted;  and  this 
intention  is  necessarily  in  conflict  with  the  existence  of  the  power 
anywhere  to  appropriate  the  funds  of  the  bank,  after  it  became 
insolvent,  to  pay  debts  of  the  State  contracted  to  borrow  the  money 
which  constituted  that  capital. 

By  the  act  of  December  '23,  1846,  the  financial  receivers  were 
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authorized  in  certain  cases  to  pay  judgment  creditors  m  notes  of 
non-resident  debtors,  provided  such  judgment  creditors  would  con-, 
vey  to  the  State  all  lands  of  the  bank  on  which  they  had  levied; 
and  by  another  act,  passed  on  the  same  day,  all  conveyances  of 
real  estate  purchased  for,  or  taken  in  payment  of,  any  debt  due  to 
the  bank,  were  required  to  be  made  to  the  State,  and  all  such  titles 
were  declared  to  be  vested  in  the  State.  The  2d  section  of  this 
law  is  in  the  following  words:  "That  the  governor  is  hereby  author- 
ized to  exchange  any  property,  so  taken  by  the  said  bank,  for  an 
equal  amount  of  the  bonds  of  the  State  executed  for  the  benefit  of 
said  institution;  provided  that  such  property  shall  not  be  exchanged 
with  the  holders  of  such  bonds  at  less  prices  than  were  allowed  by 
the  bank  for  the  same,  and  that  the  governor  be  authorized  to  make 
titles  and  give  acquittances  for  the  same;  and  this  act  shall  take 
effect  and  be  in  force  from  and  after  its  passage." 

If  tliis  law  had  contained  only  the  1st  section,  vesting  the  real 
property  of  the  bank  in  the  State,  and  providing  no  remedy  by  which 
this  complainant,  as  a  creditor  of  the  bank,  could  reach  it,  we  think 
it  would  have  impaired  the  obligation  of  his  contracts.  True,  it 
does  not  touch  the  right  of  action  against  the  bank ;  it  only  with- 
draws the  real  property  from  the  reach  of  legal  process,  and  thus 
affects  the  remedy.  But  it  by  no  means  follows,  because  a  law 
affects  only  the  remedy,  that  it  does  not  impair  the  obligation  of 
the  contract.  The  obligation  of  a  contract,  in  the  sense  in  which 
those  words  are  used  in  the  Constitution,  is  that  duty  of  performing 
it,  which  is  recognized  and  enforced  by  the  laws.  And  if  the  law 
is  so  changed  that  the  means  of  legally  enforcing  this  duty  are 
materially  impaired,  the  obligation  of  the  contract  no  longer  remains 
the  same. 

This  has  been  the  doctrine  of  this  court  from  a  very  early  period. 
In  Gr&en  v.  Biddle  (8  Wheat.  1),  Mr.  Justice  Washington,  deliver- 
ing the. opinion  of  the  court,  said:  "It  is  no  answer  that  the  acts 
of  Kentucky  now  in  question  are  regulations  of  the  remedy  and  not 
of  the  right  to  the  lands.  If  these  acts  so  change  the  nature  and 
extent  of  existing  remedies  as  materially  to  impair  the  rights  and 
interests  of  the  owner,  they  are  just  as  much  a  violation  of  the  com- 
pact as  if  they  directly  overturned  his  rights  and  interests."  In 
Branson  v.  Kinzie  (1  How.  311),  Mr.  Chief  Justice  Taney,  deliver- 
ing the  opinion  of  the  coiirt,  and  speaking  of  the  above  rule  as  laid 
down  in  Green  v.  Biddle,  said :  "  We  concur  entirely  in  the  correct- 
ness of  the  rule  above  stated.  The  remedy  is  the  part  of  the 
municipal  law  which  protects  the  right,  and  the  obligation  by  which 
it  enforces  and  maintains  it.  It  is  this  protection  which  this  clause 
in  the  Constitution  was  mainly  intended  to  secure." 

The  difficulty  of  determining,  in  some  cases,  whether  the  change 
in  the  remedy  has  materially  impaired  the  rights  and  interest  of  the 
creditor,  must  be  admitted.     But  we  do  not  think  any  such  difficulty 
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exists  in  this  case.  The  decision  of  this  court  in  McCracken  v.  Hay- 
ward  (2  How.  608)  must  be  considered  as  settling  this  question. 
In  that  case  the  law  under  consideration  provided  that  a  sale  should 
not  be  made  of  property  levied  on  under  an  execution,  unless  it 
would  bring  two-thirds  of  its  valuation  by  three  householders.  It 
was  held  that  such  a  law  so  obstructed  the  remedy  as  to  impair  the 
obligation  of  the  contract.  The  law  now  in  question  certainly  pre- 
sents a  far  more  serious  obstruction,  for  it  withdraws  the  real  prop- 
erty of  the  bank  altogether  from  the  reach  of  legal  process,  provides 
no  substituted  remedy,  and  leaves  the  creditor,  as  is  truly  said  by 
the  Supreme  Court  of  Arkansas,  in  its  opinion  in  this  case,  "in  a 
condition  in  which  his  rights  live  but  in  grace,  and  his  remedy  in 
entreaty  only." 

But  not  only  does  this  law  withdraw  the  real  property  from  the 
bank,  and  vest  it  in  the  State,  but  by  the  2d  section,  the  terms 
of  which  have  been  given,  the  property  so  withdrawn  is  expressly 
appropriated  to  pay  the  bonds  of  the  State,  —  an  appropriation, 
which,  as  has  been  above  stated,  cannot  be  reconciled  with  the 
preservation  of  the  rights  of  creditors,  whether  those  rights  a^e  to 
be  protected  by  existing  legal  remedies,  or  in  any  other  manner. 

The  same  observations  apply  to  so  much  of  the  act  of  the  9th  of 
January,  1849,  as  required  the  officers  of  the  bank  to  receive  in  pay- 
ment of  debts  due  to  the  bank,  bonds  of  the  State  issued  to  obtain  capi- 
tal to  put  in  operation  the  Real  Estate  Bank  of  the  State  of  Arkansas, 
which  bonds  are  averred  in  the  bill  to  have  amounted  to  f  2,000,000. 
If  a  law  which  withdrew  assets  of  the  bank  to  pay  bonds  sold  to 
raise  its  capital,  impaired  the  obligation  of  the  complainant's  con- 
tracts, it  would  probably  not  be  supposed  that  a  law  applying  such 
assets  to  pay  bonds  of  the  State  sold  to  raise  capital  for  another 
bank,  could  be  free  from  that  objection. 

It  only  remains  to  consider  the  third  question ;  whether  it  appears 
by  the  record  that  the  Supreme  Court  of  Arkansas  held  these  laws 
to  be  valid,  and  by  reason  thereof  dismissed  the  complainant's 
bill. 

Each  of  these  laws  is  specifically  referred  to  in  the  bill,  and  its 
operation  upon  the  property  of  the  bank  averred,  and  made  a  sub- 
ject of  complaint.  If  a  private  person  had  received  assets  of  the 
bank  in  the  same  manner  they  are  alleged  in  the  bill  to  have  been 
received  by  the  State,  he  musthave  been  held  amenable  to  the  com- 
plainants as  a  creditor  of  the  bank,  in  a  court  of  equity.  We  have 
already  stated  that,  by  the  local  law  of  Arkansas,  the  State  stands 
in  the  same  predicament  as  a  private  person,  in  respect  to  being 
chargeable  as  a  trustee,  unless  it  is  exempted  by  force  of  the  laws 
in  question.  It  necessarily  follows,  therefore,  that  the  Supreme 
Court  of  the  State  held  these  laws  valid,  and  that  by  force  of  them 
the  State  was  not  subject  to  the  principles  upon  which  it  would 
otherwise  have  been  chargeable. 
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It  is  sufficient,  to  give  this  court  jurisdiction  under  the  25th 
section  of  the  judiciary  act,  that  it  appears  by  the  record  that  the 
question,  whethet  a  law  of  a  State  impaired  the  obligation  of  a  con- 
tract, was  necessarily  involved  in  the  decision,  and  that  such  law 
was  held  to  be  valid,  and  the  decision  made  against  the  plaintiff  in 
error  by  reason  of  its  supposed  validity.  Armstromj  v.  The  Treas- 
urer of  Athens  County  (16  Pet.  281) ;  CrowelL  v.  Randall  (10  Pet. 
392);  MoEenmj  v.  Carroll  (12  Pet.  &^). 

The  result  is,  that  so  much  of  each  of  tha  said  laws  of  the  State 
of  Arkansas,  as  authorized  and  required  the  cancellation  of  the 
bonds  of  the  State,  given  for  money  borrowed  of  the  Bink  of  the 
State  of  Arkansas,  or  authorized  and  required  the  withdrawal  of 
any  part  of  the  specie  or  other  property  of  that. bank,  and  the  appro- 
priation thereof  to  the  use  of  the  State,  or  authorized  and  required 
the  application  of  any  part  of  the  assets  or  property  of  that  bank  to 
pay  bonds  issued  by  the  State  and  sold  to  raise  capital  for  the  Bank 
of  the  State  of  Arkansas,  or  for  the  Real  Estate  Bank  of  the  State  of 
Arkansas,  or  authorized  and  required  real  property  purchased  for 
the  Bank  of  the  State  of  Arkansas,  or  taken  in  payment  of  debts 
due  to  the  Bank  of  the  State  of  Arkansas  to  be  conveyed  to  and  the 
title  thereof  vested  in  the  Stite  of  Arkansas,  impaired  the  obliga- 
tion of  contracts  made  with  the  complainant  as  the  lawful  holder 
and  bearer  of  bills  of  the  Bank  of  the  State  of  Arkansas,  and  so 
were  inoperative  and  invalid.  And,  consequently,  the  judgment  of 
the  Supreme  Court  of  that  State  must  be  reversed,  and  the  cause 
remanded,  that  it  may  be  proceeded  in  as  the  Constitution  of  the 
United  Sta.tes  requires. 

Me.  Justice  C-atkon,  Mk.  Justice  Daniel,  and  Mr.  Justice 
Nelsost,  dissented. 

Mr.  Justice  Catron  :  — 

As  this  case  comes  up  from  a  State  court  under  the  25th  section 
of  the  judiciary  act,  the  first  question  presented  is,  whether  we  have 
jurisdiction  to  decide  the  merits;  and  I  am  of  opinion,  that  no  vio- 
lation of  any  contract  rendered,  which  the  complainant  sets  up  a 
right  to  recover,  has  occurred  within  the  sense  of  the  Constitution, 
by  tlie  laws  passed  by  the  State  of  Arkansis,  and  which  laws  are 
complained  of  in  the  bill. 

On  the  merits,  I  have  formed  no  opinion,  not  having  authority  to 
inquire  into  them,  as  I  apprehend. 

Mr.  Justice  Daniel  :  — 

From  the  decision  of  this  court,  just  announced,  I  am  constrained 
to  declare  my  dissent.  According  to  my  apprehension  there  is  no 
legitimate  ground  of  jurisdiction,  and  of  course  for  the  interference 
of  this  court  in  this  case,  within  the  just  intent  and  objects  of  the 
10th  section  of  the  1st  article  of  the  Constitution.  By  the  Legisla- 
ture of  the  State  of  Arkansas,  which  has  been  assailed,  the  obliga- 
tion of  no  contract  is  denied.     The  claims  of  every  stockholder  and 
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every  noteholder  of  the  Bank  of  the  State  of  Arkansas,  are,  in  refer- 
ence to  that  corporation,  fully  recognized.  The  utmost  that  can  be 
objected  to  the  action  of  the  State  is,  that  iu  a  contest  amongst  the 
creditors  of  a  failing  corporation,  the  State,  as  one  of  those  credi- 
tors, and  the  largest  creditor  of  the  number,  may  have  appropriated 
to  herself  a  portion  of  the  assets  of  that  corporation  greater  than 
would  have  been  warranted  by  perfect  equity,  or  other  equality, 
amongst  all  the  creditors.  But  should  this  conclusion  be  conceded, 
the  concession  implies  no  attempt  to  deny  or  impair  any  obligation 
of  the  bank  to  satisfy  every  creditor. '  It  might  raise  a  question  of 
fraud  or  unfairness  in  the  action  of  the  State  in  reference  to  the 
other  creditors  of  the  bank,  but  it  carries  with  it  no  interference 
with  the  obligation  or  the  sanctity  of  their  contract  with  the  cor- 
poration, whatever  that  might  be.  The  mere  question  of  fraud,  in 
the  execution  or  non-performance  of  contracts,  surely  the  Constitu- 
tion never  intended  to  constitute  as  a  means  by  which  the  federal 
authorities  were  to  supervise  the  polity  and  acts  of  the  State  govern- 
ments. Such  a  claim  of  power  in  the  federal  government  would 
justify  the  interference  with,  and  the  supervision  by  this  court  of 
any  act  of  the  State  Legislatures,  and  of  every  transaction  of  private 
life,  and  in  the  necessarily  imperfect  attempts  to  exercise  such  a 
power,  would  encumber  it  with  a  mass  of  business,  which  would 
disappoint  and  entirely  prevent  the  performance  of  its  legitimate 
duties. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Supreme  Court  of  Arkansas,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Suprenie  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  with  costs,  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Supreme 
Court,  in  order  that  such  further  proceedings  may  be  had  therein, 
in  conformity  to  the  opinion  of  this  court,  as  to  law  and  justice,  and 
the  Constitution  of  the  United  States,  shall  appertain. 


END    OF   VOLUME   I. 


